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innocent     trespasser     seeking     to     re- 
cover for  labor  performed        117 
measure    of    damages.  108 

plaintiff    seeking    damages.  110 

bona  fide   owner   v.   bona  fide   pur- 
chaser    from     innocent     treas- 
passer.  114 

bona    fide    owner   V.    bon   fide    tres- 
passer. Ill 
bona  fide    owner    v.    innocent    pur- 
chaser      from       wilful       tres- 
passer. 115 
bona   fide  owner   v.    mala  fide   tres- 
passer.                                          112 
mala  fide  owner  v.   mala  fide  tres- 
passer. 113 
remedies.  110 
plaintiff  seeking  specific  property.    104 
comparative    value    theory.  106 
physical  identity.  105 
theory  that  owner  may  recover   from 
wilful  trespasser.  107 

ACTIONS. 

Cause    of :     see    under    Pleading    and 

Practice. 
In   rem   and    quasi-in-rem :     service    by 

publication  see  under  Process. 
In  another  state  enjoined.  360 

ADMINISTRATIVE  LAW. 

Elections :  see  under  Elections. 
Federal   Trade   Commission :    see   under 
Federal   Trade   Commission. 

ADMIRALTY. 

Jurisdiction : 

hydro-aeroplane.  272 

Workmen's   Compensation   Acts.     368 

Maritime    lien    on    government    vessel : 
subsequent    transfer    of    vessel        589 

Restraint  of  Princes.  73 


ADOPTION. 


History    of. 
Law  of  : 
New  York  State: 


332 


PAGE 

Domestic     Relations     Law.  337 

Necessary  reforms.  341 

United    States.  336 

AGENCY. 

See  under  Principal  and  Agent. 

ANNULMENT. 

Marriage:  see    under    Marriage. 

ARMY  AND  NAVY. 

Courts-martial:  jurisdiction  over  one 
improperly  drafted.  179 

ASSIGNMENT.     • 

Equitable :  service  by  publication :  see 
under   Process. 

Expectant  inheritance.  474 

Lease :  see  under  Landlord  and  Ten- 
ant. 

Letters  of  Credit :  see  under  Letters  op 
Credit. 

ATTACHMENT. 

Service  by  publication :  see  under 
Process. 

ATTORNEY  AND  CLIENT. 

See  under  Attorneys. 

ATTORNEYS. 

Disbarment :   solicitation   of   business.  73 
Incompetence    of :    criminal    law :    new 
trial.  276 

Partnership :  liability  for  misapplica- 
tion  of  clients'   funds.  673 

AVIATION. 

Regulatory    statutes.  754 

AWARD    AND    ARBITRATION. 

Mistake:  effect  of.  475 

Transportation    Act :    compulsory    wage 

arbitration.  682 

BAILMENTS. 

Carriers :   see  under  Carriers. 
Contract   to  return    in   good   condition : 
impossibility   of   performance.         74 
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Depositaries  :  status  of.  354 

Trust  receipts :  see  under  Trust  Re- 
ceipts. 

BANKRUPTCY. 

Banks :    state  preference   under   statute. 

475 
Chattel   mortgages :     equitable.  580 

Chattel    mortgage    unrecorded:    validity 

of  in  bankruptcy.  580 

Corporate    Reorganization :      see    under 
Corporations. 
Insurance:     life:     statute   providing   not 

available  for  creditors.  172 

Partnership  : 

liability   of   individual   partners.       348 
Preference   for  holder  of   trust   receipt : 

see  under  Trust  Receipts. 
Set-off  and  counterclaim :    stockholder's 

liability    for    stock    sold    below    par. 

74 
Taxes  due  Federal  Government.  368 

Trustee's :         subrogation        of        claim 

against     trust     estate :      see     under 

Trusts. 

BANKS  AND  BANKING. 

Bank  and  depositor:  relationship  of.   175 

Bank  note  in  France :  see  under  Ne- 
gotiable Instruments. 

Bank  receiving  paper  for  collection.    673 

bankrupt     bank     paying     by    cashier's 

check:    preferred  claim.  673 

Bankruptcy:  state  preference  under 
statute.  475 

Foreign  exchange :  see  under  Foreign 
Exchange. 

Knowledge  of  cashier  as  knowledge  of 
bank.  176 

Letters  of  Credit :  see  under  Letters  of 
Credit. 

Negotiable  Instruments :  see  under  Ne- 
gotiable   Instruments. 

Savings  department  depositor :  secured 
creditor :  methods  of  proving 
claim   against   other   assets.  755 

Statute  of  Frauds:  cable  transfer  of 
foreign  exchange.  378 

Trust  receipts :  see  under  Trust  Re- 
ceipts. 

BILLS  AND  NOTES. 

See  under  Negotiable  Instruments. 

BILLS  OF  LADING. 

Effect    upon    trust    receipts :     see    under 

Trust  Receipts. 
Seller's   order :    passing  of  property : 
at   common    law.  462 

under    English    Sales    of    Goods    Act. 

464 

under  Uniform   Sales  Act.  462 

Uniform   Ocean   Bill   of   Lading.         365 


BIOGRAPHY. 

PAGE 

See  under  Legal  Biography. 

BONDS. 

Joint     obligees:      non-joinder     of     par- 
ties. 369 
Penal.  422 

BURDEN  OF  PROOF. 

See    under    Evidence. 

BROKERS. 

Hypothecation        of        customer's  se- 
curities : 
bankrupt  broker : 

lien  of.  156 
marshaling    and    distribution    of     as- 
sets. 158 
Special   contract   of   employment :  com- 
missions. 272 

BUSINESS. 

Farmers'  cooperative  associations.       470 
Government      regulation :        see      under 
Government  Regulation  of  Busi- 
ness. 
Packing    industry:     Packers    Act.  68 

CANCELLATION  OF 
INSTRUMENTS. 

Apprenticeship  contracts.  757 
Deeds :  duress  by  third  persons.  592 
Equity :  alternative  decree.  593 
Mortgage  barred  by  Statute  of  Limi- 
tations. 451 

CARRIERS. 

Interstate  Commerce  Act :  Contracts 
in   violation   of.  564 

Railroads :    see  under  Railroads. 

Transportation  Act :  compulsory  wage 
arbitration :    Railroad  Labor  Board. 

682 

CAUSATION. 

Torts:      proximate     cause:      see    under 

Torts. 
Workmen's     compensation :     see    under 

Workmen's  Compensation  Acts. 


CHARITABLE  TRUSTS. 

Liability   for   nuisances. 
Liability    for   torts. 

CHATTEL  MORTGAGES. 


749 
748 


Trust  receipts  compared  with :  see  un- 
der Trust  Receipts. 

Unrecorded:  validity  of  in  bankruptcy: 
before  Bankruptcy  Act.  580 

under   Bankruptcy  Act.  580 


XI L 


COLUMBIA  LAW  REVIEW 


COMMERCE. 

PAGE 

See  under  Constitutional  Law,  Inter- 
state Commerce. 

COMMON  LAW. 

Capacity  for  expansion. 

Influence   of   economic   and   social 

forces.  C94 

Legal   history: 

conflict  between  Roman  and  Common 
law.  696 

law  laid  down  adjectively  rather  than 
substantively  ;  694 

effect    upon    contract    law.  703 

effect    upon    real    property    law.  702 
importance  of   forms  of  action     701 
value  as  aid  to  understanding  of  mod- 
ern   law.  709 

CONDITIONS. 

Precedent : 
definition.  423 
insurance.  425 
penal   bonds.  422 
prospective   impossibility  of   perform- 
ance. 423 
supervening  impossibility  of   perform- 
ance : 
by  obligee.  423 
by  obligor.  422 
in  insurance  policies :  see  under  In- 
surance. 
Sales  :    see  under  Sales. 

CONFLICT  OF  LAWS. 

Insurance :    see  under  Insurance. 
Proceedings  in  other  states  enjoined.  360 
Workmen's    Compensation    Acts.         263 

CONSTITUTIONAL  LAW. 

Amendments:  see  under  Constitu- 
tions. 

Child  labor:  taxation  of  products 
of.  370,  659 

'Confiscation  of  liquors  of  American  and 
foreign  ships.  759 

Corporate  Reorganization :  see  under 
Corporations. 

Dower  as  "privilege  and  immun- 
ity." 674 

Due  process  of  law:  see  under  Due 
Process  of  Law. 

Equal  protection  of  the  laws :  limita- 
tions  on   state  police  power.        252 

Federal  courts:  state  statute  ousting 
jurisdiction:  removal  of  action  by 
foreign  corporation.  476 

Forfeiture :     see   under   Forfeiture. 

Fraud  orders.  590 

Freedom  of   speech :    fraud  orders.     590 
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Illegal  contracts :  see  under  Illegal 
Contracts. 

Interstate  commerce:  see  under  Inter- 
state Commerce. 

Monopolies :    see  under   Monopolies. 

Non  par  value  stock:  taxation  at  a 
deemed   valuation.  676 

Police  power :    see  under  Police  Power. 

Rate  making:  see  under  Public  Service 
Companies. 

Referendum :    Legislative  discretion.  273 

Resale  price  maintenance.  351 

Restraint  of  trade :  see  under  Res- 
traint of  Trade. 

Retrospective  legislation :  constitu- 
tionality. 460 

Self -executing  amendments:  operation 
of  federal  law  conditioned  on  state 
law.  175 

Service  of  process :    see  under  Process. 

Taxation :     see   under   Taxation. 

Unlawful  seizure :  Fourth  Amend- 
ment. 77 

CONSTITUTIONS. 

Amendments : 

Eighteenth :     see    under    Eighteenth 

Amendment. 
Fourteenth : 
"Due   process"   and    "Equal    Protec- 
tion"    clauses :       limitation     on 
state  police   power.  252 

Seventeenth : 
effect    on    Congressional    regulation 
of   Senatorial   elections.  55 

Tenth : 
state    regulation    of    senatorial    elec- 
tions. 57 
Federal : 
Article  1,  Section  4.  55 
Article  1,  Section  8.  55 
State: 
self -executing  amendments:    operation 
of     federal     law     conditioned     on 
state  law.                                        175 

CONSTRUCTIVE  TRUSTS. 

Statute  of  Frauds :  see  under  Statute 
of  Frauds. 

CONTINGENT  INTERESTS. 

See  under  Vested,  Contingent  and  Fu- 
ture Interests. 

CONTRACTS. 

Apprenticeship    rescission.  757 

Beneficiaries :    contract  between  plaintiff 
and    stranger   as    a  defense.         757 
Breach  : 

anticipatory:    land:    accrual  of  action  : 

specific   performance.  280 

telegraph    and    telephone    companies : 
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negligent      breach      of      contract : 

damages.  683 

trusts     estate's     liability:      see     under 

Trusts. 
trustee's   liability:     see  under   Trusts. 

Conditions:    see  under  Conditions. 

Consideration :      effect     of     inadequacy. 

674 

Damages  :    measure  of  :  see  under  Dam- 
ages. 

Good  will :    see  under  Good  Will. 

Illegal :    see  under   Illegal   Contracts. 

Impossibility   of   performance   by   plain- 
tiff. 275 

Insurance:     see   under   Insurance. 

Mutuality:      New    York    rule:      specific 
performance.  185 

Partnership :     see    under    Partnership. 

Ratification  by  undisclosed  principal.  465 

Reformation :     see    under    Reformation. 

Requirement:    uncertainty:   estimate.    75 

Rescission:     see  under  Rescission. 

Restraint    of     trade :      see    under     Res- 
traint oe  Trade. 

Sales :    see  under  Sales. 

Sealed  instruments  :    suit  by  undisclosed 
principal.  82 

Statute  of  Frauds :    see  under  Statute 
of  Frauds. 

Statute  of  Limitations :    see  under  Limi- 
tation of  Actions. 

Stock :    see  under  Stocks. 

Usage:  admissibility  of  evidence  of.  741 

Usurious  :    see  under  Usury. 

CONVERSION. 

See   under   Trover  and   Conversion. 

CONVEYANCES   AND   TRANS- 
FERS OF  PROPERTY. 

See  under  Assignment,  Deeds,  Sales. 

COPYRIGHTS. 

Literary  property:    Common  law  rights. 

182 

CORPORATIONS. 

Charitable:      see   under  Charitable 

Trusts. 
Director's      liability     upon     dissolution : 
joinder  of  parties.  675 

Entity : 
estoppel    by   lease.  370 

nature  of  stockholder's  interest  when 
sole  property  of  corporation  is 
realty.  751 

Fraud  in  inducing  subscriptions.  477 
Inspection  of  books :  mandamus.  590 
Insurable  interest  of:  in  lives  of  its  of- 
ficers and  stockholders.  170 
Knowledge  of  officer  as  knowledge  of 
corporation.                                         176 


PAGE 

Municipal :  see  under  Municipal  Cor- 
porations. 
Negotiable  instruments :  accommodation 
parties:  liability  of  corporation.  680 
Realty  sole  property  of :  nature  of 
stockholder's    interest: 

as  an  interest  in  realty.  752 

in   general       ■  751 

Reorganization : 

bankruptcy   court    insufficient    to    deal 

with.  14 

economic    considerations :  26,  130 

powers   of    federal   equity   courts. 

21,  22,  121 
priority  for  new  money: 

cash    provision     required    for    non- 

assentors.  126 

constitutionality.  18 

escape    from    rule    compelling    cash 

payment        to        non-assentors. 

14,  23 
escape    from    rule    limiting   creation 
of  prior  liens.  14 

over    non-assenting   creditors. 

15,  17,  20,  122 
Service     of     process     on :      see     under 

Process. 
State    statute    revoking    license    for    re- 
moval of  suit.  476 
Stock :    see  under  Stocks. 
Voting     trusts :       see      under      Voting 
Trusts. 

COUNTERCLAIM. 

See  under  Set-off  and  Counterclaim. 

COURTS. 

Counterclaim     in  excess     of     jurisdic- 
tion. 371 
Permanent   Court  of   International   Jus- 
tice: 
antecedents.  497 
judges:     biographical.  502 
judgments.  506 
advisory  507 
jurisdiction.  511 
procedure.  507 
rules  of  court.  518 
statute   creating.  511 
trials.  504,  510 

CREDITORS. 

Gift  in  fraud  of:  curtesy:  attach- 
ment. 84 

Trust  estates  :  rights  against :  see  under 
Trusts. 

CRIMINAL  LAW. 

Attorney's  incompetence:  new  trial.  276 
Burglary:  indictment:  variance.  275 
Jurisdiction  over  Indians  on  New  York 

reservations :    see  under   Indians. 
Jury :    see  under  Jury. 
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Larceny :    see  under   Larceny. 
Perjury:    acquittal  of   another  crime  as 
bar       to       subsequent       indictment 
for.  478 

Restraint     of     trade:      see     under     Re- 
straint of  Trade. 
Spiritual:sm  : 
mediums.  ■  440 

obtaining  money  under  false  pre- 
tences. 442,  445 
vagrancy.  444 
Trust  receipt :    violation.  420 
Venue:    see  under  Venue. 
CURTESY. 
Gift     in     fraud     of     creditors:      attach- 
ment. 84 

CUSTOM  AND  USAGE. 

Distinguished  :    incorrectly  used  synony- 
mously. 741 
Usage:  admissibility  of  evidence  of.    742 

DAMAGES. 

Loss  of  income  derived  from  gambling: 
wrongful    death   statute.  75" 

Measure  of : 
contracts : 

Negligently  breached :  telegraph  and 
telephone    companies.  683 

sale   of    identical   property.  457 

in   wilful  trespass:    see   under  Acces- 
sion. 
libel     and     slander:      mental     suffer- 
ing. 678 
replevin:     detention   of   property.      /  i 
sales : 

goods    not    readily   marketable.     458 
trover   and   conversion: 

ordinary.  455 

property  without  market  price.     455 
Rate  of  foreign  exchange  in  law  o;  : 
breach    date   rule.  218 

doctrine    of    re-exchange.  233 

general   rule  of  damages.  234 

judgment   date    rule.  221 

reasonable  time  rule.  246 

transmission  of  funds.  219,  246 

DEBT. 

Attachment :    service  by  publication  :    see 

under    Process. 
Cancellation   of   Mori.  debt  barred 

the  Statute  of  Limitations.      451 
Premature  tender  by  debtor.  372 

DECEIT. 

Corporations:     fraud    in    inducing  sub- 

S(  riptions.  477 

Foreign  law:    question  of   fact.  591 

Statute  of  Frauds  as  a  defense.  758 


DEEDS. 

Duress  by  third  persons.  592 

DEPOSITARIES. 

PAGE 

Involuntary':     status   of.  354 

DESCENT   AND    DISTRIBUTION. 


Fraud   by   beneficiary. 
Trusts  :    see  under  Trusts. 

DIVORCE. 


592 


Subsequent  remarriage:  estoppel  of 
complainant   in  previous   action.     76 

DOMESTIC  RELATIONS. 

Adoption  :    see  under  Adoption. 
Annulment     of     Marriage :      see    under 

Marriage. 
Divorce  :    see  under  Divorce. 

DOMICILE. 

Conflict  of  laws :  see  under  Conflict 
of  Laws. 

DOWER. 

Constitutionality  of  statute  limiting.  674 
Mechanics'   lien :    priority   of.  372 

Partition  sale:  wife  of  tenant  in  com- 
mon  a  necessary  party.  177 

DUE   PROCESS    OF   LAW. 

Service  by  publication :  see  under 
Process. 

State  police  power :  limitation  un- 
der. 252 

DURESS. 

Deeds  :    duress  by  third  persons.         592 

EASEMENTS. 

Abutting  owner's  right  of  access.       376 
Railroad  right  of  way:    adverse  posses- 
sion :    prescriptive   rights.  765 
Ways :     neither    terminus    on    dominant 
estate.                                               479 

EIGHTEENTH  AMENDMENT. 


Confiscation  of  liquors  of: 
American    ships, 
foreign   ships. 

ELECTIONS. 


759 
759 


Eligibility  for  office:  Mandamus  to 
compel  printing  of  names  on  bal- 
lots. &3 

Senatorial:     primary: 
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Congressional  regulation  : 

expenditures  of  candidates.  56 
state    regulation.  57 
Unqualified   voters :     retrospective  legis- 
lation to  legalize.  458 

EQUITABLE  CONVERSION. 

Real  property :    New  York  powers.     599 

EQUITABLE  MORTGAGES. 

See  under   Mortgages. 

EQUITY. 

Assignment:    see  under  Assignment. 

Cancellation  of  instruments :  see  under 
Cancellation    of    Instruments. 

Cloud  on  title :  mortgage  barred  by 
Statute  of  Limitations.  452 

Decrees : 

alternative.  593 

consent.  344 

res  judicata.  345 

Equitable  Assignments:  see  under  As- 
signment. 

Equitable  defenses  in  law:  federal 
statute  allowing :  procedure  un- 
der. 482 

Equitable  liens  :   see  under  LiEns. 

Equitable  mortgages :  see  under 
Mortgages. 

Injunctions:    see  under  Injunctions. 

Jurisdiction : 

conspiracy  in  restraint  of  trade.       344 

Marketable  title :  see  under  Specific 
Performance. 

Mortgages  :    see  under  Mortgages. 

Quieting  title : 

mortgage  barred  by  Statute  of   Limi- 
tations. 452 
repayment  of  loan  as  a  condition.  483 

Reformation :     see    under   Reformation. 

Rescission :  see    under    Rescission. 

Specific  performance:  see  under  Spe- 
cific  Performance. 

Statute  of  Frauds :  specific  perform- 
ance: see  under  Statute  of 
Frauds. 

Trusts :    see  under  Trusts. 

Usury:     equitable    relief.  186 

ESTOPPEL. 

By  lease  :    corporations  :    entity.  370 

Complainant  in  previous  divorce  action  : 
estopped  to  question  subsequent  re- 
marriage. 76 
Statute    of    Limitations :    waiver    at    in- 
ception  of   contract.                         484 

EVIDENCE. 

Admissibility   of    usage.  742 

Admissions  by   silence.  760 

Corroboration    of    accomplices.  76 

Damage  :  trover  and  conversion  :  evi- 
dence   admissible.  457 


PAGE 

Discovered    after    conviction :     impeach- 
ing witness.  177 
Hearsay:    declarations  to  physician.  177 
Negotiable    instruments :     want    of    con- 
sideration :     burden   of   proof.       481 
Parol  evidence  rule :    written  instrument 
not  expressing  entire  agreement.  178 
Physical   examination :     libel    and    slan- 
der                                                     479 
Presumptions  : 

burden    of   proof.  677 

wills:    duplicate:    loss    of    one:     pre- 
sumption of  revocation.  684 
Statute  of  Frauds :    see  under   Statute 

of  Frauds. 
Unlawful      seizure:       Fourth      Amend- 
ment. 77 
Witnesses:        privilege       against       self- 
crimination.                                         282 

FACTORS  ACTS. 

Relation  of  trust  receipts  to:  see  under 
Trust  Receipts. 

FEDERAL  COURTS. 

"Consent  decree" :  Supreme  Court  of 
District  of  Columbia:  effect  upon 
packers.  69 

Equitable  defenses  in  law :  federal 
statute   allowing:     procedure   under. 

482 

Jurisdiction :    state  statute  ousting.     476 

Procedure :  state  law  as  rule  of  de- 
cision. 77 

FEDERAL  TRADE  COMMISSION. 

See  under  Government  Regulation  of 
Business,  Unfair  Competition. 

FOREIGN  EXCHANGE. 

Bank  note  in  France :  see  under  Ne- 
gotiable Instruments. 

Cable    transfer    of :     Statute   of    Frauds. 

378 

Rate  of,  in  law  of  damages :  see  under 
Damages. 

FORFEITURE. 

Personal  property:    trial  by  jury.        273 

FRAUD. 

Constructive : 

oral  agreements  as  to  realty :   see  un- 
der  Statute  of  Frauds. 

Corporations :  fraud  in  inducing  sub- 
scriptions. 477 

Descent  and  distribution :  fraud  by 
beneficiary.  592 

Marriage :  nature  of  fraud  required  to 
annul.  662 

Negotiable  instruments :  fraud  in  the 
factum.  596 , 
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Payment  of  Insurance  induced  by.  59 
Silence   as.  485 

FUTURE  INTERESTS. 

See  under  Vested  Contingent  and 
Future   Interests. 

GOOD  WILL. 

Conflicting  theories  of : 

as  inherent  in  the  buildings,  etc.  639 
as  intangible  connection  between  en- 
terprise and  public.  646 
as  reputation,  habit,  etc.  650 
as  result  of  personal  effort.  642 
as  value.  645 
economists  view.  638,  648 
improper  anal}rsis.  652 
remedy.  652 

GOVERNMENT      REGULATION 
OF  BUSINESS. 

Clayton  Act :  effect  upon  packers.  69 
"Consent  decree"  of   Supreme   Court  of 

District    of    Columbia:     effect    upon 

packers.  69 

Federal   Trade   Commission   effect   upon 

packers.  69 

Packers  Act.  68 

Resale   price   maintenance.  351 

Sherman    Anti-Trust    Act:     effect    upon 

packers.  69 

HABEAS  CORPUS. 

Jurisdiction  of  courts-martial :  deser- 
tion by  one  improperly  drafted  into 
army.  179 

HIGHWAYS. 

Abutting  owner's  right  of  access.        376 

HISTORY  OF  LAW. 

Capacity    for   expansion.  695 

Conflict    between    Roman    and    Common 

law.  696 

Influence  of  economic  and  social 

forces.  694 

Law   laid   down   adjectively   rather   than 
substantively: 
forms  of  action : 

effect  upon  contract   law-  703 

effect  upon  real  property  law.  702 

importance.  701 

Value  as  aid  to  understanding  of  mod- 
ern law.  709 

HUSBAND  AND  WIFE. 

Annulment     of     Marriage:      see     under 

Marri  • 
Curtesy:    see  under  Curtesy. 
Divorce  :    see  under  Divorce. 
Dower:    see  under  Dower. 

ILLEGAL  CONTRACTS. 

Clayton   Act :     application   of.  477 

Interstate   Commerce  Act :    contracts   in 

violation    of.  564 
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Resale   price   maintenance.  351 

INDIANS. 

On   New   York   State   reservations : 

criminal    responsibility.  100 

jurisdiction  of  State  courts.  102 

status.  97 

INFANTS. 

Apprenticeship  contracts :  rescission.  757 
Fraudulent    misrepresentations    of     age. 

78 
Illegally      employed :       recovery      under 
Workmen's  Compensation  Act.     375 
Pre-natal   injury.  379 

Rescission  of  executed  contract :  bene- 
fits  received  thereunder.  276 

INJUNCTIONS. 

Apprenticeship  contract:  injunction  to 
restrain  enforcement  refused.       757 

Employers  enjoined  from  breach  of 
contract.  380 

Forfeiture  provided  to  secure  perform- 
ance of  contract.  Threatened 
breach  enjoined.  760 

Inducing  employees  to  join  union  in 
violation  of  contract  of  employ- 
ment. 78 

Labor   disputes.  252 

Proceedings  in  another  state.  360 

Threatened  sale  of  property:  tax  or 
penalty.  761 

INNKEEPERS. 

Liability :  Refusing  room  to  married 
couple  without  baggage  as  slan- 
der. 678 

INSURANCE. 

Code  of  insurance  and  creditor's  rights : 
Wyoming.  172 

Conditions :      supervening     impossibility 
of  performance  as  to : 
conditions    relating  to  proof   and   en- 
forcement. 623 
conditions   relating  to   the   risk.       618 
payment  of  premiums.  614 
Corporations  :    insurable  interest  of  :    in 
lives     of     officers     and     stockhold- 
ers. 170 
'"Incontestable   clause."                             171 
Indemnity:    violation  of  penal  statute  by 
insured:     public    policy.                   480 
Liability:       rights      of      injured     party 
against    insurer.  173 
Mutual     benefit     associations:      benefici- 
aries :     conflict    of    laws.                 594 
Payment  of  insurance  induced  by: 
fraud.  59 
Mistake   of   fact.  57 
Public  as  beneficiary:    breach  of  condi- 
tion by  insured.                                373 
Subrogation :     assignment :     location    of 
risk.                                                    762 
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Voluntary  exposure  to  unnecessary  dan- 
ger. 179 
Waiver   of   non-waiver  clause.             277 

INTERNATIONAL  LAW. 

Permanent   Court   of    International  Jus- 
tice :    see  under  Courts. 

Unrecognized    government : 

capacity  to  sue.  277 

liability  to  be  sued.  595 

INTERSTATE  COMMERCE 

Act:    contracts   in  violation   of.  564 

Employers'   Liability  Act.  38 

Hours  of  Service  Act.  43 

Packing  industry:    Packers  Act.  68 

Police  power :    as   affecting.  43,  47 

Resale  price  maintenance.  351 

Restraint     of     Trade :      see     under     Re- 
straint of  Trade. 
State     Power    after     Congressional    ac- 
tion. 28,  47 
State   Regulation   of  : 

bridges   and   ferries.  29 

demurrage.  34 

hours   of   labor.  43 

infected   stock.  45 

intrastate  rates.  36 

liability  of   interstate   carriers.     32,  38 
liquors.  47 

pilots  on  boats  entering  harbors.        29 
pure  food.  44 

safety   appliances.  42 

telegraph   companies.  46 

State  taxation : 

commercial    reporting   agencies.        141 
independent  local  business.  140 

inspection  fees.  134 

insurance   companies.  142 

license    fees.  136 

occupation  tax.  140 

original    package.  139 

persons   engaged   in   other   than  inter- 
state   commerce.  138 
solicitation   of   purchases.  137 
State  taxing  power  :    as  affected  by.     133 
foreign    corporations  : 
corporate  excises  measured  by  total 
capital   stock.  145 
property     tax     measured     by    gross 
receipts.  143 
transit   interrupted    for   independent 
object  148 

INTOXICATING  LIQUORS. 

Forfeiture  of  property  for  illegal  trans- 
portation. 273 
Lease  for  saloon  :    prohibition.  278 
Volstead  Act :    right  to  transport.       480 

JUDGES. 

Permanent  Court  of   International   Jus- 
tice :    see  under  Courts. 


JUDGMENTS. 

PAGE 

Payment  with  agreement  not  to  satisfy, 
validity  of  it  as  security  for  another 
debt.  "  762 

Permanent  Court  of  International  Jus- 
tice :    see  under  Courts. 

Res  judicata:    see  under  Res  Judicata. 

Retrospective    legislation :     effect    upon. 

458 

Verdict :    see  under  Verdict. 

JURISDICTION. 

Admiralty :    see  under  Admiralty. 

Courts-martial :  one  improperly  drafted 
into  army.  179 

Equity:    see  under  Equity. 

Federal  courts :  state  statute  ousting 
jurisdiction.  476 

Over  Indians :    see  Indians. 

Permanent  Court  of  International  Jus- 
tice :    see  under  Courts. 

JURISPRUDENCE. 

Common  law:    see  under  Common  Law. 
History  of  law :    see  under  History  op 

Law. 
Law  or  fact : 

historical   reason   for   distinction.         1 
misrepresentation    of.  9 

mistake  of.  9 

pleading  and  practice.  7 

remedies.  13 

warranty.  9 

Literature  of  law : 

necessary  improvements : 

formulation     of     a     comprehensive 

code.  200 

legal    simplification.  203 

unmanageable   bulk.  198 

JURY. 

Non-direction    after    refusing  erroneous 

instruction.  162 

Quotient   verdicts.  380 

Separation  in  capital  case.  374 
Verdict :    see  under  Verdict. 

LABOR  UNIONS. 

See  under  Trade  Unions. 

LANDLORD  AND  TENANT. 

Assignment  of  term  :  assignee's  liability 
after    reassignment.  79 

Constructive   eviction.  678 

Co-tenant:  liability  of  surety  on  lease 
renewal.  80 

Lease  for : 

saloon :     prohibition.  278 

temporary  purpose  :    implied  warranty 

of   suitability.  595 

Rent:    surrender  of   lease.  180 
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Value  of   article  immaterial. 
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676 


LAW. 


Common  law:    see  under  Common  Law. 
Foreign :     misrepresentation   of.  591 

History:    see  under  History  of  Law. 
Literature  of : 
necessary  improvements : 

formulation      of     a     comprehensive 

code.  200 

legal   simplification.  203 

unmanageable  bulk.  198 

LAW  OR  FACT. 

See  under  Jurisprudence. 

LEASES. 

See  under  Landlord  and  Tenant. 

LEGAL  BIOGRAPHY. 

Members  of  Permanent  Court  of  Inter- 
national Justice :    see  under  Courts. 

LEGAL  HISTORY. 

See  under  History  of  Law. 

LEGAL  PHILOSOPHY. 

See  under  Jurisprudence. 

LEGISLATION. 

Aviation.  754 

Code  of  insurance  and  creditors'  rights: 
Wyoming.  172 

Farmer's  cooperative  associations.       470 

"Incontestable  clause"  in  life  poli- 
cies. 171    ' 

Insurable    interest    of     Corporations    in   ' 
lives    of    officers    and    stockholders. 

170 

Liability  insurance:  rights  of  injured 
party  against  insurer :  Rhode  Is- 
land. 173 

Licensing :     regulation    of.  269 

Methods  for  proving  a  secured  creditor's 
claim  against  other  assets.  755 

Packers  Act :    packing  industry.  68 

Referendum :    legislative  discretion.     273 

Retrospective   and    curative: 
constitutionality.  459 

final  judgment:    appeal  provided.     459 
pending   suits :    effect  upon.  459 

Uniform  Conditional  Sales  Act:  as 
adopted  in  New  York.  585 

Uniform   Ocean   Bill   of    Lading.         365 
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Kinds.  298 

Obligations   of  bank: 
character  or  quality  of  the  goods.  309 

compliance  with  terms.  305 

forgeries.  308 

Trust    receipts :     see    under  Trust    Re- 
ceipts. 

LIBEL  AND  SLANDER. 

Damages  :  mental  suffering.  678 
Evidence :  physical  examination.  479 
Inkeeper's  liability  for  refusing  room 
to  married  couple  without  bag- 
gage. 678 
Privilege :      newspaper :      "slacker  list." 

374 


LICENSES. 


269 


Licensing :     regulation    of. 
LIENS. 

Equitable :  payment  as  condition  to  spe- 
cific performance.  483 

Maritime  lien  on  government  vessel : 
subsequent  transfer  of  vessel.       589 

Payment  of  judgment  with  agreement 
that  it  is  not  to  be  satisfied,  but  to 
be  used  as  security  for  another 
debt.  762 

Mechanics' :    priority  over  dower.       372 

LIMITATION  OF  ACTIONS. 

Adverse  possession :  land  claimed  by 
state.  181 

Concealment  of  cause  of  action.        280 

Extending  or  reviving  cause  of  action: 
statutory    construction.  767 

Mortgages :  cancellation  when  debt 
barred.  451 

Railroads :  federal  control :  revival  of 
barred  statutory  rights  at  expira- 
tion of.  481 

Real  property :  tortious  feoffment  by 
life  tenant.  84 

Waiver :    at   inception   of   contract.     484 

LIMITED  PARTNERSHIPS. 

See  under  Partnership. 

MANDAMUS. 

Corporations :    inspection   of  books.  590 
Elections:     eligibility    for    office:     com- 
pelling   printing    of    names    on    bal- 
lots. 373 

MARITIME  LIENS. 

Government  vessels :  subsequent  trans- 
fer of.  589 


LETTERS  OF  CREDIT. 

MARRIAGE. 

Assignability. 
Contract  rights. 
Form. 
Forms 

305 
300 
299 
312 

See  also  Husband  and  Wife. 
Annulment : 

fraud :    nature   required, 
affecting   martial   status. 

662 
662; 
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as  affected  by  consummation.       664 
as  affected  by  immaturity  of  plain- 
tiff. 665 
concealment    of    disease.                 663 
concealment     of     physical     deform- 
ity.                                                664 
Misrepresentations    of    a    non-physi- 
cal character.                            664 
Divorce  :    see  under  Divorce. 

MASTER  AND  SERVANT. 

Employers'  Liability  Acts :  see  under 
Workmen's    Compensation    Acts. 

False  imprisonment  by  store  manager.  80 

Principal  and  agent :  see  under  Princi- 
pal and  Agent. 

Scope  of  employment :  territorial  lim- 
its. 573 

Verdict  exonerating  servant  as  release 
of  master.  596 

Workmen's  Compensation  Acts  :  see  un- 
der Workmen's  Compensation 
Acts. 

MINES  AND  MINERALS. 

Oil  in  place  :    corpus  or  income.  681 

MISREPRESENTATION. 

Corporations :     fraud    in    inducing  sub- 
scriptions. 477 
Foreign  law:    question  of  fact.  591 
Infants : 

fraudulent    misrepresentation    of  age. 

78 

rescission  of  executed  contract.  276 

MISTAKE. 

Award   and   arbitration :     effect   of   mis- 
take. 475 
Negotiable   instrument :     alteration :     see 

under   Negotiable  Instruments. 
Of  fact: 

Money  paid   by.  57 

Of  law:    in  New  York: 

recovery  of  money  paid.  166 

reformation.  167 

rescission  : 

in  equity.  169 

in  law.  168 

MONEY. 

Foreign  exchange:  see  under  Foreign 
Exchange. 

MONOPOLIES. 

Resale  price  maintenance.  351 

MORTGAGES. 

Acceleration  Clauses :  equitable  re- 
lief. .  266 

Chattel  mortgage :  see  under  Chattel 
Mortgages. 

Equitable : 


PAGE 

against      trust      estate :       see      under 

Trusts. 

chattel  mortgages  unrecorded :  validity 

in    bankruptcy.  580 

prioritv     over      subsequent      equitable 

lien.  81 

Security  for  debt  barred  by  Statute  of 

Limitations:    cancellation.  451 

Waiver :      acceptance    of    interest    after 

default  accelerating  maturity.       679 

MUNICIPAL    CORPORATIONS. 

Power   to   engage   in   business : 

constitutionality.  737 

financial  inducements  to  enterprises  to 
locate   in   city.  740 

implied   from   charter.  737 

types   allowed.  741 

NEGLIGENCE. 

Articles     not     dangerous :      liability     to 
third  persons  in  absence  of  contrac- 
tual duty.  764 
Inherently    dangerous    articles :  liability 
to   third  persons.  680 
Last    clear    chance    doctrine.  745 
Proximate  cause.  379 
Res    ipsa    loquitur.  764 
Torts  :    see  under  Torts. 

NEGOTIABLE    INSTRUMENTS. 

See  also  Banks  and  Banking. 
Accommodation     parties :      corporation's 
liability.  680 

Agency :    signer  of  check  as  agent.      589 
Banknote  :     compulsory   circulation  : 
as  legal  tender.  430 

as   payment   when   gold   specified : 
by    foreign    corporation    in    France. 

436 

by  foreigner  residing  in  France.  436 

by  Frenchman   living   abroad.       437 

in  domestic  transactions.  435 

history.  430 

in  France.  430 

in   other  countries.  431 

Checks : 

certified:    illegal   consideration   as   de- 
fense. 82 
payment  by  cashier's  check  as  accep- 
tance.                                               278 
Form :     when   complete   and   regular   on 
face :    under  N.   I.   L. : 
alterations : 

apparent.  160 

effect     upon      acceptance     or     pay- 
ment. 260 
non-apparent.  160 
Price  v.  Neal :    doctrine  of.           260 
blanks.  160 
incomplete.  159 
indorsement    of    partial    payment.  161 
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irregularities :     miscellaneous.  161 

post-dated.  159 

restrictive  indorsements.  161 

Fraud   in   the    factum :     immediate    par- 
ties. 596 
Holder  in  due  course : 

form :     see   under   Form. 
Indorsement : 
accommodation :     value.  279 

form :    see  under   Form. 
Innocent  purchaser  for  value :    corpora- 
tions :       knowledge      of      officer      as 
knowledge  of   corporation.  176 

Letters  of  credit :    see  under  Letters  of 

Credit. 
Marginal    annotations.  589 

Negotiable  Instruments  Law :    see  under 

Statutes. 
Telegram  as  check.  182 

Trust    receipts :     see    under    Trust    Re- 
ceipts. 
Value :    contingent   liability.  279 

Want     of     consideration :      burden     of 
proof.  481 

NUISANCE. 

Charitable     trusts :      liability     for     nui- 
sance. 749 

PARENT  AND  CHILD. 

Adoption :    see  under  Adoption. 

PAROLE  EVIDENCE  RULE. 

Written    instrument    not    expressing    en- 
tire agreement.  178 

PARTIES. 

Joint  obligees:    nonjoinder:    bonds.  369 
Witnesses :    see  under  Witnesses. 

PARTNERSHIP. 

Attorneys:     liability    for    misapplication 
of   client's    funds.  673 

Bankruptcy : 

liability  of  individual  partners.         348 
Breach    of    partnership    agreement:     ac- 
tion at  law  for  damages.  597 
Limited   Partnerships  : 

"Persons     interested"     under     N.     Y. 

Limited   Partnership   Act.  576 

Uniform   Limited    Partnership   Act: 

adoption  in  N.  Y. :   changes  in  N.  Y. 

law.  669 

Test  o  f  : 

at  common   law.  576 

under    Limited    Partnership    Act.     577 

under  Uniform   Partnership  Act.     576 

"persons  interested."  576 

Workmen's    compensation  :     partner    as 

employee.  685 

PATENTS. 

Infringement:    excess  profit  taxes.     597 
Resale  price  maintenance.  351 


PENALTIES. 

PAGE 

Taxation:  threatened  sale:  injunction: 
tax   or  penalty.  761 

PERJURY. 

Acquittal  of  another  crime  as  bar  to 
subsequent  indictment  for,  478 

PERSONAL  PROPERTY. 

Accession:    see  under  Accession. 

Bailments :    see  under  Bailments. 

Chattel  mortgages:  see  under  Chattel 
Mortgages. 

Conversion :      see     under     Trover     and 

Conversionv 

Damages :     see  under   Damages. 

Debt :       see   under    Debt. 

Leases :  see  under  Landlord  and  Ten- 
ant. 

Negotiable  instruments :  see  under  Ne- 
gotiable Instruments. 

Possession :     see  under   Title,    Ownee- 

SHiP   AND    POSSKSSION. 

Replevin:     see   under    Replevin. 
Sales  :    see  under  Sales. 
Stocks :     see   under   Stocks. 
Taxation :     see    under    Taxation. 
Trespass  :    see  under  Trespass. 
Wills :    see  under  Wills. 

PHYSICIANS  AND  SURGEONS. 

Declarations    to:      evidence.  177 

PLEADING  AND  PRACTICE. 

Attorney's  incompetence  :  criminal  law  : 
new  trial.  276 

Bonds:  joint  obligees:  non-joinder  of 
parties.  369 

Cause  of  action  : 

meaning  under  New  York  Codes.      61 

Counterclaim :  see  under  Set-off  and 
Counterclaim. 

Decrees :    consent :    see  under  Equity. 

Equitable  defenses  in  law:  federal 
statute  allowing:  procedure  un- 
der. 482 

Indictment :     variance :     larceny.  275 

Jury:    see  under  Jury. 

Negotiable  instruments:  want  of  con- 
sideration:    burden    of    proof.     481 

N.  Y.  Rules  of  Civil  Practice:  Validity 
of    Rule    113.  483 

Non-direction   to   jury.  162 

Service  :    see  under  Process. 

Trials:    see  under  Trials. 

Verdicts:    see   under   Verdicts. 

PLEDGES. 

By  broker :  customer's  securities :  see 
under  Brokers. 

Trust  receipts  compared  with  :  see  un- 
der Trust  Receipts. 
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POLICE  POWER. 

PAGE 

Abutting  owner's   right  of  access.       376 
Interstate  Commerce:    see  under  Inter- 
state  Commerce. 
State :       limitations      on :       under      14th 
Amendment.  252 

POWERS. 

New  York :    equitable  conversion.       599 

PRESCRIPTION. 

Railroad  right  of  way :  adverse  posses- 
sion. 765 

PRINCIPAL  AND  AGENT. 

Bills  and  notes  :  signer  as  agent :  mar- 
ginal annotations.  589 
Brokers  :  see  under  Brokers. 
Liability  of  undisclosed  principal  and 
agent :  election.  474 
Master  and  servant :    see  under  Master 

and  Servant. 
Ratification       bv      undisclosed       princi- 
pal. 465 
Statute  of  frauds:    Agency  to  sell  land: 
liability  of   principal.  85 
Undisclosed  principal  : 

Statute    of     Frauds :      part    payment : 

part     of     property     belonging     to 

principal.  765 

suit  on  sealed  instrument.  82 

PROCEDURE. 

Equitable  defenses  in  law :  federal 
statute  allowing:  procedure  un- 
der. 482 

Federal  courts :  see  under  Federal 
Courts. 

Permanent  Court  of  International  Jus- 
tice :    see  under  Courts. 


PROCESS. 

Corporations  :    officer  as  witness 

exempt 

from  service. 

598 

Service : 

by  publication  :    non-resident : 

actions 

in  rem  : 

clear  title  to  stock. 

154 

debt. 

153 

due  process. 

152 

equitable      assignment      of 

insur- 

ance. 

154 

garnishment. 

153 

lien  upon  partnership   assets. 

152 

foreign  corporations : 

doing  business  within  state. 

83 

on  agents  :    causes  of  action 

arising 

outside    state. 

369 

PROPERTY. 

Concept    of:     law    of    sales:     see   under 
Sales. 


page 

Personal  :     see    under    Personal    Prop- 
erty. 
Real :    see  under  Real  Property. 

PROXIMATE  CAUSE. 

See  under  Negligence,  Torts. 

PUBLIC    SERVICE    COMPANIES. 

See  also    Business,    Carriers,    Federal 
Trade     Commission,      Government 
Regulation     of     Business,     Rail- 
roads,   Telegraph    and    Telephone 
Rate  making.  209 

revision   of   property   rights.     209 
under   14th   Amendment.  .209 

QUASI-CONTRACTS 

Charitable  trusts :  quasi-contractual  re- 
covery against:  torts  and  nui- 
sances. 750 

Infants :  rescission  of  executed  con- 
tract. 276 

Money  paid  by  mistake :  see  under  Mis- 
take. 

RAILROADS. 

Carriers  :    see  under  Carriers. 

Federal  control :  revival  of  barred 
statutory  rights  at  expiration  of  481 

Railroad  right  of  way:  adverse  posses- 
sion :     prescriptive  rights.  765 

Transportation  Act:  compulsory  wage 
arbitration :    Railroad  Labor  Board. 

682 

REAL  PROPERTY. 

Curtesy :    see  under  Curtesy. 

Equitable  conversion :  see  under  Equi- 
table  Conversion. 

Foreshore  :  rights  in  :  see  under  Title, 
Ownership  and  Possession. 

Alines  and  minerals:  oil  in  place: 
corpus   or  income.  681 

Powers :    see  under   Powers. 

Railroad  right  of  way:  adverse  posses- 
sion :  prescriptive  rights.  765 

Statute  of  Frauds :  see  under  Statute 
of   Frauds. 

Tortious  feoffment  by  life  tenant : 
Statute   of   Limitations.  84 

RECORDING    AND    REGISTRY 
LAWS. 

Chattel    Mortgages :     unrecorded :     val- 
idity in  bankruptcy.  580 
Trust   receipts.                                           405 

REFORMATION. 

Mistake:    see  under  Mistake. 

RENT. 

See  under  Landlord  and  Tenant. 
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766 

757 
592 
593 
276 


Damages   for  detention. 

RESCISSION. 

Apprenticeship  contracts. 
Deeds:    duress  by  third  persons. 
Equity :    alternative   decree. 
Executed    contract:     infants. 
Mistake:    sec  under  Mistake. 
Sales :    see  under  Sales. 

RES  JUDICATA. 

Criminal  law :  application  of  doc- 
trine. 478 

Decrees :    consent.  345 

Demurrer  as  to  complaint  containing 
formal  and  substantial  defects : 
Judgment  determines  only  for- 
mer. 763 

Injunction  as  bar  to  subsequent  action 
for  damages.  180 

RESTRAINT  OF  TRADE. 

Equity:    jurisdiction   of.  344 

"Open  Competition  Plan."  377 

Resale  price  maintenance.  351 

SALES. 

Acceptance  of  defective  goods :  breach 
of  warranty  as  defense.  183 

Action   for  price : 
goods  not  readily  resold : 

at  common  law.  51 

under  Uniform  Act.  54 

C.  I.  F.  contract :    measure  of  damages. 

601 
Conditional  : 
compared    with    doctrine    of    trust    re- 
ceipts :      see     under     Trust     Re- 
ceipts. 
distinguished      from      chattel      mort- 
gage. 183 
New   York  law  prior  to   adoption   of 
uniform   act.                                    584 
Uniform       Conditional       Sales      Act: 
adoption  in  New  York.              584 
Contracts   for  work  and   labor :    Statute 
of  Frauds.  767 
Damages:  measure  of:    see  under  Dam- 
ages. 
Future  goods :    contract  to   sell :    "time 
of   sale."                                        600 
Good  will:    see  under  Good  Will. 
Implied  warranty  of  merchantable  qual- 
ity.                                                        376 
Letters  of  credit :    see  under  Letters  of 

Credit. 
Property  :    concept  of  :    under  Sales  Act. 

462 
Resale  price  maintenance.  351 

Rescission :       variance      from      descrip- 
tion. 184 
Risk  of  loss : 

c.  i.   f. :    bill   of  lading  to  seller's  or- 
der. 465 
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f.  o.  b.   seller's  place.  465 

Transfer  of  title : 
bill  of   lading  to  seller's  order: 

common    law.  462 

English  Sales  of  Goods  Act.        464 
Uniform  Sales  Act.  462 

Trust   Receipts :     see   under   Trust   Re- 
ceipts. 

Uniform    Sales    Act:     see   under    Stat- 
utes. 

Usage:   admissibility  of  evidence  of.  741 

SEARCHES  AND  SEIZURES. 

Unlawful      seizure:       Fourth      Amend- 
ment. 77 

SERVICE. 

See  under  Process. 

SET-OFF   AND    COUNTER- 
CLAIM. 

Counterclaim  in  excess  of  court's  juris- 
diction. 371 

SHERMAN    ANTI-TRUST    ACT. 


"Open  Competition  Plan." 
Packers :    effect  upon. 

SITUS. 


377 
69 


See  under  Conflict  of  Laws,  Taxa- 
tion-. 

SPECIFIC  PERFORMANCE. 

Action  for  price:    see  under  Sales. 
Agreements  under  Statute  of  Frauds.  64 
Executory   contract :     laud :     accrual    of 
action.  280 

Injunction  restraining  breach  of  con- 
tract :  forfeiture  provided  to  secure 
performance.  760 

Land:    premature  tender  by  vendee.  372 
Marketable    title:     possibility    of    issue. 

486 
Mutuality: 

action  by  assignee  of  vendee.  682 

New  York  rule.  185 

Repayment  of  loan  as  a  condition.     483 

Statute  of  Frauds  :    agency  to  sell  land  : 

liability  of   principal.  85 

Stipulation  for  liquidated  damages.     378 

SPIRITUALISM. 

And  crime:   see  under  Criminal  Law. 

STATUTES. 

Alabama:     Acts    1909    (Sp.    Sess.)  No. 

168.  471 

Arkansas:     Gen.    Acts    1921,    No.  116, 

p.  153.  471 

Arizona : 

Laws  1921,  c.   135,  §  9.  270 
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Sess.  Laws  1921,  c.  156,  p.  373.        471 
Aviation  statutes.  754 

California: 
Laws  1921,  c.  649,  §  8.  270 
Stat.  1921,  c.  719,  p.  1234.  473 
Colorado:     Sess.   Laws    1921,   c.  173,   p. 
583.  473 
Construction :    titles  and  sectional  head- 
notes.  484 
English : 
Bills  of  Exchange  Act : 

§  §  13  (2),  64  (1).  160 
§  29  (1).  162 
Sale  of  Goods  Act:    action   for  pur- 
chase   price :     goods    not  readily 
resold.  54 
6  Edw.  VII,  c.  58.  569 
60  &  61  Vict.,  c.  37.  569 

Federal : 
Agricultural    Cooperative    Association 
Act         (Capper- Volstead       Act). 

471 
Bankruptcy    Act :     see    under    Bank- 
ruptcy. 
Clayton  Act.  69,  477 

"Consent    decree" :      Supreme    Court : 
District  of  Columbia.  69 

Elkins  Act.  564 

Federal    Trade    Commission :     see   un- 
der  Federal   Trade   Commission. 
Hepburn  Act.  564 

Interstate  Commerce  Act.  564 

Judicial  Code:    §  274b.  482 

National    Prohibition    Act :     confisca- 
tion  of   liquors   of   American   and 
foreign   ships.  759 

Pub.  Act  No.  146,  67th  Congr.,  H.  R. 
2373.  471 

Sherman   Anti-Trust   Act :    see   under 
Sherman  Anti-Trust  Act.       69 
2424  Stat,  at  L.  379.  564 

26  Stat,  at  L.  209  69 

32  Stat,  at  L.  847.  564 

34  Stat,  at  L.  584  564 

36  Stat,  at  L. : 

1087.  482 

1164.  482 

38  Stat,  at  L. : 
717.  69 

730.  69 

956.  482 

Transportation   Act.  481 


U.  S.  Comp.  Stat.  (1916) 

§  968. 

482 

§  1251b. 

482 

§  8563. 

564 

§  8597. 

564 

§  8820. 

69 

§  8835  a. 

69 

§  8836  a. 

69 

Volstead  Act. 

480 

Georgia : 

Laws  1921  : 

p.  139. 

471 

PAGE 

p.  142,  §  5.  472 

p.    153,    §  23.  472 
Idaho : 
Laws  1921: 

c.  184,  §  13.  269 

c.  255,  §  8.  269 
Sess.  Laws  1921 : 

c.  124.  §  §  4,  6,  7,  14,  17.  471 

c.   124,  §  24.  472 

c.  124,  p.  298.  471 
Illinois : 

Ann.  Stat.   (1913)   §  6513.  171 
Laws   1921  : 

p.  482.  171 

p.  796.  459 

Practice  Act.  459 
Indiana : 

Ann.   Stat.    (Burns    1914)    §  4622  a  3. 

171 
Laws  1921,  c.   169,  §  3.  269 
Interpretation  : 
compulsory  arbitration  :    Railroad  La- 
bor Board.  682 
extending  or  reviving  cause  of  action : 
Statute  of   Limitations.  767 
Iowa:    Laws  1921,  c.  122,  p.  118.  471 
Kansas : 
Laws   1921: 
c.  148.  p.  223.  471 
c.    148,   §  13.  471 
c.  148,  §  §  20,  22.  472 
Kentucky : 
Acts   1906,  c.  117,  p.  429.  471 
Acts  1918,  c.  159,  p.  662.  471 
Stat.    (1915)   §  655.  172 
League     of     Nations :      Covenant :  Ar- 
ticle 14: 
Statute    for   the   Permanent   Court   of 
International  Justice.  511 
Limited     Partnership     Act :      see    under 

Partnership. 
Massachusetts  : 

Rev.  Laws  (1902)  c.  118,  §  73.  172 

Rev.  Laws   (Supp.  1908)  p.  1200.  171 
Michigan:     Comp.    Laws    (1915)    §9360. 

171 
Minnesota : 

Gen.   Stat.    (1913)    §  §  3465,  3466.  172 

Laws  1921,  c.  523,  §  10.  270 
Missouri : 

Laws  1921,  pp.  425,  438.  174 

Rev.   Stat.    (1919)    §  6181.  172 
Montana : 
Laws    1921: 

c.  152,  p.  217.  472 

c.  195.  269 

c.  233,  p.  497.  471 
Negotiable   Instruments  Law : 

§  §  1  (1),  1   (2),  6  (3),  8.  160 

§  §  1    (3),  7,   12.  159 

§  §  6  (1),  14,  52  (1).               159,  160 

§  17  (1).  162 

§  §  24,  28.  677 

§  §  29,  55,  59.  681 

§  62.  260 
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§  65. 

262 

§  66. 

262 

%  124. 

262 

Xew  Jersey : 

Laws  1921: 

c.  83.  p.  134. 

473 

c.   141,  §  14. 

269 

c.    224,    §  11. 

270 

Xew  York : 

Civ.   Prac.  Act : 

§  82. 

63 

§  84. 

63 

§  232    (6). 

152 

155 

§  241. 

61 

§  254. 

61 

§  255   (2). 

61 

§  258. 

63 

§  285. 

154 

§  422. 

62 

§  457    (a). 

256 

§  916. 

63 

Code  Civ.   Proc. : 

§  438  (5). 

152 

§  481   (2). 

61 

§  484. 

63 

§  5649   (2). 

152 

Cons.   Laws    (1909) 

c.    14.   §  52. 

172 

c.  28.  §  101. 

171 

Laws  1913,  c.  816. 

569 

Laws  1919,  c.  408. 

669 

Laws  1921: 

c.  407.  §  2. 

171 

Laws   1922,   c.   640. 

669 

Personal    Property 

Law : 

conditional 

sales. 

584 

Rules  of  Civ.  Prac. : 

Rule 

113. 

483 

Uniform     Conditional     Sales     Ad 

as 

adopted  in  New 

York. 

584 

North  Carolina  : 

Laws  1921: 

c.    1.   §  5. 

270 

c.  693,  §  §  12.  24. 

270 

Pub.    Laws    1921  : 

c.  87.  p.  342. 

471 

c.  87,  §  26. 

472 

North  Dakota : 

Comp.  Laws   (1913) 

§  6635 

c  3. 

171 

Laws  1921,  c.  44,  p. 

87. 

471 

Ohio: 

Gen.  Code    (1920)    § 

12730 

(5). 

270 

Laws  1921  : 

p.  50. 

472 

p.  323. 

270 

Oregon  : 

Gen.  Law  1921.  c.  206. 

473 

Laws  1921,  c.  223,  § 

13. 

269 

Porto    Rico: 

Laws  1921  : 

c.  14,  p.  122. 

473 

c.  15.  §  8. 

270 

Rhode  Island  :    Laws 

1921,  c. 

2094. 

173 

Tennessee : 

Ann.   Code    (Shannon    1917)    §  3348a 

8  (3). 

171 
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Laws   1921: 
c.   98,   §  15.  269 

c.    167,   §  10.  270 

Texas : 
Gen.   Laws   1921    (Reg.   Sess.)  : 
c.  22,  §  26.  472 

c.  22,  p.  45.  471 

Laws  1921: 
c.  75,  §  1.  270 

c.  84,  p.  165.  170 

Uniform  Conditional  Sales  Act.  584 

Uniform   Limited   Partnership  Act :    see 

under  Partnership. 
Uniform  Ocean  Bill  of   Lading.  365 

Uniform    Partnership    Act:     see    under 

Partnership. 
Uniform    Sales   Act: 
§  §  18   (1),  53   (a).  463 

§  §  19,  20  (2),  (3),  25.  463,  464 

§  §  43  (1),  63  (1).  462 

§  §  63  (3),  64  (4).  51 

Utah : 
Laws    1921  : 
c.  58,  §  1.  270 

c.  113,  p.  312.  473 

c.   130,  §  3   (f).  270 

Washington  : 
Laws   1921  : 
c.  7.  269 

c.   115,  p.  357.  471 

c.   121,  p.  384.  472 

West  Virginia : 
Laws    1921: 
c.    106,   §  10.  270 

c.  107,  §  26.  270 

Wisconsin :    Laws  1921,  c.  62,  §  6.      270 
Workmen's     Compensation     Acts :      see 
under     Workmen's     Compensation 
Acts. 
Wyoming  : 
Laws   1921  : 
c.  31,  §  7.  270 

p.  p.  218,  236.  172 

STATUTE  OF  FRAUDS. 

Agency  to   sell   land :     liability  of   prin- 
cipal. 85 
As  a  defense  in  action  of  deceit-       758 
Choses  in  action  :    cable  transfer  of  for- 
eign  exchange.                                   378 
Judicial   limitation   of.                               67 
Oral   agreements  as  to  realty: 
promise     to     execute     written     agree- 
ment.                                                85 
specific  performance: 

constructive    fraud :     fiduciary    rela- 
tions. 67 
fraud.  64 
part   performance.  64 
Part  payment :    portion  of  property  con- 
tracted for  belonging  to  undisclosed 
principal.                                              765 
Sales  :  contracts  for  work  and  labor.  767 


INDEX  OF  SUBJECTS 


XV 


STATUTE  OF  LIMITATIONS. 

PAGE 

See  under  Limitation  of  Actions. 
STOCKHOLDERS. 

Mandamus :  inspection  of  corporate 
books  to  obtain  information  to  sell. 

590 

Nature  of  their  interest :  corporation's 
sole  property  realty.  751 

Voting  trusts :  see  under  Voting 
Trusts. 

STOCKS. 

Bankruptcy:  stockholder's  liability  for 
stock  sold  below  par.  74 

Corporation's  sole  property  realty :    na- 
ture of  stockholder's  interest.       751 
Non  par  value : 
contract  for  sale  of  stock  of  $100  par 
value :    effect  of  reorganization  to 
issue  non  par  value  stock.         656 
differences  between  non  par  and  nomi- 
nal par  value  stock.  657 
taxation   at    deemed   value    of   $100   a 
share :    constitutionality.  676 
Stockbrokers  :     see  under  Brokers. 
Stockholders:    see  under  Stockholders. 

SURETYSHIP. 

Bond  to  secure  judgment:  effect  of 
amending  complaint.  281 

Landlord  and  tenant :  co-tenant :  lia- 
ability   of   surety   on    lease    renewal. 

80 

TAXATION. 

Bankruptcy :    effect  upon  taxes  due  fed- 
eral government.  368 
Child  labor  products.                      370,  659 
Non    par    value    stock :     taxation    at    a 
deemed   valuation  :    constitutionality. 

676 

Patents:     infringement:      Excess    profit 

taxes.  597 

State  taxation  and  interstate  commerce : 

see  under   Interstate  Commerce. 
Stock  exchange  seat.  274 

Taxes  wrongfully  collected :  liability  of 
federal  collector.  185 

Threatened    sale:     tax    or    penalty:    in- 
junction. 76 
estates     by     entirety :      deduction     of 
dower.                                             768 
joint  bank  account.                               768 

TELEGRAPH   AND  TELEPHONE 
COMPANIES. 

Negligent  breach  of  contract :    damages. 

683 

TENANCY  IN  COMMON. 

Accounting  of  profits  from  illegal  use 
of  property.  281 


page 

Dower :    see  under  Dower. 
Trover  and  conversion  :    severable  chat- 
tels. 769 

TITLE,  OWNERSHIP  AND 
POSSESSION. 

Limitation   of    actions:     adverse   posses- 
sion :    land  claimed  by  state.         181 
Marketable    title :     see    under    Specific 

Performance. 
Railroad  right  of  way:    adverse  posses- 
sion :  prescriptive  rights.  765 
Rights   in   foreshore   and  adjacent   lands 
under  water: 
English  law.  707 
New  York  law.  720 
of   city.  722 
of  nation.  720 
of   people   generally.  725 
of   upland   owner.  726 
theories : 

jus  privatum.  707 

jus  publicum.  708 

police    power.  734 

trust.  721 

Title: 

bill    to    quiet:     mortgage    barred    by 

Statute    of    Limitations  :  452 

cloud  on  :    mortgage  barred  by  Statute 

of   Limitations.  452 

TORTS. 

Accession   of   Personalty  by :    see  under 

Accession. 
Articles     not     dangerous :      liability     to 
third  persons  in  absence  of  contrac- 
tual duty.  764 
Charitable  trusts :  liability  for  torts.    748 
Conversion :      see     under     Trover     and 

Conversion. 
False   statement :    mental   shock  and  ill- 
ness. 86 
Infants:    see  under  Infants. 
Inherently    dangerous    articles :     liability 
to  third  persons.                                680 
Intent   to   injure    as    affecting   otherwise 
lawful  act.                                         665 
competitors.                                             666 
legitimate  interest  of  defendant.       666 
Motive  mixed.                              666,  668 
Motive  solely  to  injure  plaintiff.      666 
Last  clear  chance  doctrine.                   745 
Liability  of   trustee :    see  under  Trusts. 
Libel  and  slander :    see  under  Libel  and 

Slander. 
Master  and  servant :    see  under  Master 

and  Servant. 
Negligence :    see  under  Negligence. 
Negligent  breach  of  contract :    telegraph 
and   telephone   companies :     damage. 

683 
Proximate   cause: 
negligence.  379 

suicide.  601 
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Res  ipsa  loquitur.  764 

Trespass  :    see  under  Trespass. 

Trover :  see  under  Trover  and  Conver- 
sion. 

Trust  estates :  liability  lor  trustee's 
torts :    see  under  Trusts. 

Workmen's     compensation :      see     under 

Workmen's  Compensation  Acts. 

Wrongful  death  statute :  loss  of  income 
derived  from  gambling  as  dam- 
age. 758 

TRADE  NAMES  AND  TRADE 
MARKS. 

Copyrights :    see  under  Copyrights. 
Resale  price  maintenance.  351 

TRADE  UNIONS. 

Employers  enjoined  from  breach  of  con- 
tract. 380 

Injunction:  inducing  employees  to  join 
union  in  violation  of  contract  of 
employment.  78 

Liability  lor  compelling  discharge  of 
non-union  employee.  282 

Liability  to  suit.  684 

Peaceful    picketing : 

injunction   against    forbidden   by  Ari- 
zona Statute.  252 

TRESPASS. 

Accession :  trespasser's  recovery  as  in- 
fluenced  by   motive.  110 

Involuntary  deposits  :  owner's  liability  : 
see  under   BAILMENTS. 

TRIALS. 

Extended  examination  by  judge.         186 
Jury:    see   under  Jury. 
Jury  trials:    see  under  Jury. 
Permanent   Court   of    International   Jus- 
tice :    see  under  Courts. 
Verdict :    see   under   Verdict. 

TROVER  AND  CONVERSION. 

Damages:  measure  of:  see  under 
Damages. 

Fraud :    silence  as.  485 

Involuntary  deposits :  misdelivery :  see 
under     BAILMENTS. 

Tenants  in  common :  severable  chat- 
tels. 769 

TRUST  RECEIPTS. 

Compared       with       chattel       mortgage. 

400,  548 
Compared  with  conditional  sale  414 

Compared   with  pledge.  399 

Criminal  liability  for  breach  of.  420 
Effect  of  factors  acts.  549,  552 

Effect     of     Uniform     Bills     of     Lading 

Act.  550 

Effect  of  Uniform  Warehouse  Receipts 

Act.  551 


PAGE 

Function  and   Nature.  395 

as  collateral  security.  399 

relation  of  parties.  402 

History  of  doctrine  of.  408 

Holders       preference       in       bankruptcy. 

409,  546 
Identification  of  goods  or  tracing  pro- 
ceeds. 554 
Letters  of  credit :  relation  to.  395 
Recordation.  405 
Summary  of  law   of.                               560 

TRUSTS. 

Banks  and  banking:    see  under  Banks 

and  Banking. 
Charitable:       see      under      Charitable 

Trusts. 
Constructive :     see   under   Constructive 

Trusts. 
Fiduciary  relations  : 

bank    receiving    paper    for    collection. 

673 
Trustee : 

foreign      testamentary:       liability      to 
suit.  602 

right    to    indemnity    against    trust    es- 
tate. 531 
tort  and  contract  liability.                   530 
Trust  estates : 

Creditors  of:    paid  by  trustee  in   ar- 
rears to.  539 
equitable    mortgages    against.  535 
liability  of  : 

bankrupt   trustee   with    right   to   in- 
demnity. 537 
Contract   breach  by  trustee.  528 
to  third  persons.  543 
torts    of    trustee.                              540 
Trust    receipts :     see    under    Trust    Re- 
ceipts. 
Voting:    see  under  Voting  Trusts. 

UNFAIR  COMPETITION. 

Clayton  Act :    effect  upon  packers.       69 

"Consent  decree"  of   Supreme  Court  of 

District    of    Columbia:     effect    upon 

packers.  69 

Federal  Trade  Commission : 

effect  upon  packers.  69 

power   to   prevent   deceptive  practices. 

593 

Packers  Act.  68 

Resale   price   maintenance.  351 

Sherman    Anti-Trust    Act :     effect    upon 

packers.  69 

USAGE. 

See  under  Custom  and  Usage. 

USURY. 

Equitable  relief:    payment  or  tender  of 
amount   due.  186 
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VENDOR  AND   PURCHASER. 

PAGE 

Marketable  title:  see  under  Specific 
Performance. 

Premature  tender  by  vendee.  372 

Sales :    see  under  Sales. 

Specific  performance :  see  under  Spe- 
cific   Performance. 

VENUE. 

Inter-county  crime :  place  of  indict- 
ment:    N.  Y.  Code  Cr.  Proc.  §  134. 

478 

VERDICT. 

Directed : 

motions   for   by   both   parties :     effect. 

358 
under  New  York  Civ.  Prac.  Act.    256 
Master  and  servant:     verdict  exonerat- 
ing    servant     as     release     of     mas- 
ter. 596 
Quotient.                                                    380 
Set  aside.                                                   256 

VESTED,    CONTINGENT    AND 
FUTURE  INTERESTS. 

Expectant    inheritance :     conveyance   of. 

474 

VOTING. 

See  under  Election. 

VOTING  TRUSTS. 

Validity  of. 

WAR. 

Courts-martial:      jurisdiction     over 
improperly  drafted  into  army. 

WAREHOUSE  RECEIPTS. 

Effect   of   Uniform   Act   upon    trust   re 


ceipts 
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WARRANTY. 

see  under  Trust  Receipts. 


627 


one 
179 


Breach: 

as  defense :    sales :    acceptance  of  de- 
fective goods.  183 
through   mistake   of    fact :    insurance. 

58 
Lease   for   temporary   purpose :     implied 
warranty  of  suitability.  595 

Sales :    see  under  Sales. 

WAYS. 

See  under  Easements,  Highways. 
WILLS. 

Adopted  children  :    revocation.  187 

Attestation  before  testator  signs :  adop- 
tion of   witness'  signature.  486 

Descent  and  distribution :  see  under  De- 
scent and  Distribution. 

Duplicate :  loss :  presumption  of  revo- 
cation. 684 

Trusts  :    see  under  Trusts. 

WITNESSES. 

Corporations  :  officer  as  witness  exempt 
from  service.  598 

Corroboration   of   accomplices.  76 

Privilege  against  self-crimination.       282 
Wills :    see  under  Wills. 

WORKMEN'S     COMPENSATION 
ACTS. 

Admiralty :     see   under   Admiralty. 

Conflict  of  laws :  see  under  Conflict  of 
Laws. 

Legal  cause :  law  of :  under  compensa- 
tion acts.  569 

Minor  illegally  employed.  375 

Partner  as  employee.  685 
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THE  LAW  AND  THE  FACTS 

The  delusive  simplicity  of  the  distinction  between  questions  of  law 
and  questions  of  fact  has  been  found  a  will-of-the-wisp  by  travellers 
approaching  it  from  several  directions.1  To  understand  the  origin  as 
well  as  the  persistence  of  the  notion,  one  must  glance  into  the  medieval 
mind  from  which  we  have  inherited  the  logic  illustrated  in  the  distinc- 
tion. To  understand  the  dissatisfaction  with  the  distinction  that  con- 
fronts us  today,  one  must  study  the  history  of  improvements  in  the  fact- 
finding machinery  available  in  the  administration  of  justice. 

The  syllogism  is  not  held  in  very  high  repute  today.  The  modern 
mind  is  prone  to  suspect  that  nothing  can  be  drawn  out  of  the  magician's 
hat  or  the  logician's  major  premise  that  has  not  been  surreptitiously  put 
into  it.  The  difference  between  the  old  school  men  and  ourselves  is  not 
so  much  in  the  conclusions  we  reach  nor  in  the  actual  processes  by  which 
we  reach  them  as  in  the  particular  spot  where  we  seek  to  cover  up  the 
fallibility  of  the  human  mind.  The  medieval  logician  made  a  generaliza- 
tion on  insufficient  data,  after  which  his  reasoning  followed  without  a 
flaw.  We  leave  out  the  generalization,  and  frankly  argue  by  the  faulty 
method  of  analogy ;  but  just  because  we  know  the  shortcomings  of  the 
method,  we  are  inclined  to  be  more  particular  about  our  matter.     The 

1  In  a  recent  article  entitled  Statement's  of  Fact  in  Pleading  under  the  Codes 
(1921)  21  Columbia  Law  Rev.  416,  Professor  Walter  Wheeler  Cook  has  shown 
that  there  is  no  generic  difference  between  statements  of  fact  and  conclusions  of 
law.  In  an  article  on  Judicial  Review  of  Administrative  Findings  (1921)  30 
Yale  Law  Journ.  781,  the  present  writer  has  indicated  that  courts  view  a  whole 
series  of  typical  questions  almost  arbitrarily  as  questions  of  law,  of  fact,  or  of 
discretion,  and  put  forward  their  views  as  a  basis  for  granting  or  refusing  judicial 
review  of  the  administrative  findings.  The  classical  discussion  of  law  and  fact  in 
the  English  language,  the  fifth  chapter  in  Thayer,  Preliminary  Treatise  on  tin* 
Lazv  of  Evidence  (1898)  is  entitled  "Law  and  Fact  in  Jury  Trials."  It  leaves  no 
doubt  of  the  difficulty  of  drawing  a  line  between  the  two  types  of  questions.  Other 
discussions,  in  which  the  absence  of  a  difference  between  the  two  types  of  ques- 
tions is  found  to  make  the  book-rules  utterly  useless  in  the  really  difficult  cases, 
are  those  connected  with  mistake  of  law  and  mistake  of  fact,  and  misrepresenta- 
tions  of  law  and  misrepresentations  of  fact.  Cf.  Professor  Woodward,  (1905)  5 
Columbia  Law  Rev.  366;  also  Truman  P.  Young,  A  Critical  Analysis  of  the  Laiv  as 
to  Mistake  and  Its  Effect'  upon  Contracts  (1904)  38  American  Law  Rev.  334. 
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medieval  naturalist,  for  example,  could  say  "Omnis  vita  ex  ovo,"  though 
he  knew  a  great  deal  less  about  it  than  we  do.  With  this  universal 
proposition  he  could  proceed  to  prove  either  that  something  was  an  egg 
or  that  something  else  was  not  alive.  We  have  not  the  universal  affirma- 
tive proposition,  but  we  are  quite  willing  to  analogize  from  one  form 
of  living  matter  to  another.  Of  course  we  cannot  have  the  faith  in  our 
conclusions  that  the  medieval  philosopher  enjoyed.  But  is  not  the  real 
difference  this :  that  until  the  end  of  the  eighteenth  century  people  be- 
lieved in  generalizations  for  their  own  sake?  The  nineteenth  century 
has,  of  course,  made  its  own  generalizations — evolution,  for  example — 
but  it  has  insisted  on  observation  as  the  basis  of  generalization  and  has 
reserved  the  right  to  alter,  amend  or  repeal  all  generalizations  in  accord- 
ance with  the  facts  found  from  time  to  time. 

There  is  one  connection,  however,  in  which  the  syllogism  seems 
to  retain  its  hold,  possibly  because  the  type  of  reasoning  involved  here 
was  developed  under  the  unconscious  influence  of  the  medieval  logicians. 
I  refer  to  the  legal  reasoning  in  which  propositions  of  law  are  contrasted 
with  propositions  of  fact  very  much  as  major  premises  are  contrasted 
with  minor  premises,  and  in  which  conclusions  are  drawn  by  the  very 
same  process.  Theoretically,  the  court  knows  all  of  those  major  prem- 
ises which  constitute  the  law.  The  jury  is  asked  to  tell  the  truth  with 
reference  to  the  minor  premise,  the  fact  of  a  particular  case.  Then  the 
conclusion  is  supposed  to  take  care  of  itself. 

Of  course,  as  Professor  James  Bradley  Thayer  in  his  classical  chapter 
on  "Law  and  Fact  in  Jury  Trials"  has  made  abundantly  clear,  Coke's 
Latin  maxim  which  assigns  questions  of  law  to  the  judge  and  questions 
of  fact  to  the  jury  is  neither  universally  true  nor,  even  where  it  is  true, 
capable  of  exact  application.  Yet  as  a  working  proposition,  it  still  stands 
among  the  first  learned  by  the  Freshman  in  his  course  in  Pleading  and 
absorbed  by  the  layman  in  his  course  of  service  as  a  juryman  or  witness. 
With  this  proposition  goes  the  assumption  that  questions  of  law  and  of 
fact  are  generically  different,  though  there  may  be  a  borderland  in  which 
so-called  mixed  questions  of  law  and  fact  are  met.  Professor  Thayer's 
account  was  purposely  limited  to  the  situation  created  by  our  jury  system. 
The  subject  matter  thus  defined  is  properly  one  of  tremendous  importance 
in  a  preliminary  treatise  on  the  law  of  evidence.  And  whether  the  dis- 
tinctions under  it  are  sound  or  not,  it  is  decidedly  concrete.  Approaching 
the  distinction  of  law  and  fact  from  the  same  point  of  view  some  years 
later.  Dean  Wigmore  said : 

"...  the  popular  distinction  between  'fact'  and  'law'  is  here  as  ac- 
curate as  the  situation  requires.  The  requirement  is  for  phrases  which 
shall  set  off  in  one  class  the  rule  that  in  this  or  that  instance  the  State 
sanctions  and  will  habitually  enforce  a  legal  relation  of  a  specific  content, 
and  in  another  class  the  fact  constituting  the  contingency  in  which  the 
State  predicates  this  relation.     In  the  former  class  we  are  dealing  with 
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the  general  body  of  legal  principles ;  in  the  latter,  with  all  other  phe- 
nomena, so  far  as  they  may  come  within  the  purview  of  the  law."  2 

When  we  approach  the  distinction  from  any  other  angle  or  for  any 
other  purpose,  it  is  by  no  means  so  clear  what  is  law  and  what  is  fact. 
Thus,  in  his  discussion  of  this  distinction,  Professor  Salmond  suggests 
that  what  is  today  a  question  of  fact  may  be  a  question  of  law  tomorrow 
by  the  simple  operation  of  the  doctrine  of  stare  decisis: 

"The  point  in  issue,"  says  he  by  way  of  illustration,  "is  the  meaning 
of  a  particular  clause  in  an  Act  of  Parliament.  Whether  this  is  a  ques- 
tion of  fact  or  of  law,  depends  on  whether  the  clause  has  already  been 
the  subject  of  authoritative  judicial  interpretation.  If  not,  it  is  one  of 
fact  for  the  opinion  of  the  court.  If,  however,  there  has  already  been 
a  decision  on  the  point,  the  question  is  one  of  law  to  be  decided  in  ac- 
cordance with  the  previous  determination.  The  conclusion  may  seem 
paradoxical  that  a  question  of  statutory  interpretation  may  be  one  of 
fact,  but  a  little  consideration  will  show  that  the  statement  is  correct. 
It  is  true,  indeed,  that  the  question  is  one  as  to  what  the  law  is,  but  a 
question  of  law  does  not  mean  one  as  to  what  the  law  is,  but  one  to  be 
determined  in  accordance  with  a  rule  of  law."  3 

Needless  to  say,  our  basis  of  distinguishing  between  conclusions  of  law 
and  propositions  of  fact  will  depend  in  large  measure  on  our  definition 
of  law.  Of  course  under  any  set  of  definitions  some  things  will  more 
or  less  readily  fall  on  the  side  of  law,  some  on  the  side  of  fact,  and  some 
in  between.  But  the  common  law  has  not  worked  with  any  preconceived 
definitions.  Such  classification  as  it  has  made  has  been  blundered  into 
on  the  basis  of  procedure.  One  thing  is  clear,  that  whatever  definition 
of  law  we  adopt,  there  is  a  large  and  growing  group  of  facts  that  tend 
to  be  dealt  with  as  matters  of  law  after  courts  have  had  a  large  ex- 
perience with  them  in  the  course  of  which  a  uniform  line  of  decisions 
on  the  facts  has  developed.  The  classical  instance,  of  course,  is  the  work 
of  Lord  Mansfield  in  converting  the  questions  of  the  customs  of  mer- 
chants into  questions  of  law  that  needed  no  jury  for  their  determination 
after  the  conclusive  work  of  his  famous  special  jury  of  merchants.  There 
may,  indeed,  be  no  single  instance  in  the  law  of  the  last  century  that  will 
compare  with  this  part  of  Mansfield's  work,  but  in  a  small  way  this  very 
thing  is  constantly  being  done  and  citations  could  be  multiplied  in  which 
courts  either  say  or  intimate  that  a  particular  question  is  "no  longer" 
a  question  of  fact.  There  are,  perhaps,  a  greater  number  of  instances 
in  which  courts,  without  being  conscious  of  any  deviation  from  the  past, 
begin  to  deal  with  old  questions  of  fact  as  questions  of  law.  This  process 
is  helped  by  the  ease  with  which,  under  our  system  of  citing  cases,  it 
is  possible  to  find  a  case  similar  in  fact  to  the  case  before  us.  The  author- 
ity or  precedent  can  be  cited  without  a  very  keen  analysis,  in  fact  without 


A  Treatise  on  the  System  of  Evidence  in  Trials  of  Common  Law  (1904)  §  1. 
Salmond,  Jurisprudence .  (6th  ed.  1920)  16. 
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any  attempt  to  separate  the  fact  from  the  law.  A  proposition  is  decided 
by  the  court  quite  correctly  under  the  facts  of  a  given  case.  It  bobs  up 
in  the  digest  as  a  point  of  law,  and  soon  it  is  cited  and  re-cited  in  decisions 
and  textbooks  until  it  is  quite  indistinguishable  from  any  other  propo- 
sition of  law.  What  was  a  question  of  fact  becomes  a  question  of  law 
because  the  court  becomes  acquainted  with  the  fact.  As  Professor  Beale 
has  somewhat  laconically  said,  "The  law  is  what  the  court  knows."  4 

Most  of  the  discussions  that  seem  to  turn  on  the  point  whether  a 
question  is  one  of  law  or  of  fact  are  really  discussions  of  the  respective 
provinces  of  judge  and  jury  which,  as  Thayer  has  shown  for  all  time, 
is  quite  a  different  question.  A  great  deal  of  confusion  would  be  avoided 
if  we  frankly  used  some  such  expression  as  "judicial  questions"  and 
"jury  questions"  in  this  connection  instead  of  questions  of  law  and  of 
fact.  But  as  matters  stand,  two  sets  of  distinctions  have  been  con- 
fused to  such  an  extent  that  whether  a  jury  is  involved  or  not,  we  are 
categorically  told  that  judicial  questions  are  questions  of  law,  and  results 
are  more  or  less  mechanically  worked  out  from  this  assumption.  Let 
us  consider  then  a  few  of  the  types  of  questions  which,  on  the  basis  of 
our  jury  system,  are  said  to  be  law  questions.  Even  assuming  the  cri- 
terion quoted  above  from  Professor  Wigmore,  it  is  not  always  obvious 
whether  we  are  dealing  with  "facts  constituting  the  contingency"  or  the 
relations  which  the  state  predicates  on  their  basis.5  Thus  we  are  told 
that  a  question  of  foreign  law  constitutes  a  question  of  fact.6  There 
are  various  ways  of  wording  this.  We  may,  of  course,  say  that  our  law 
predicates  that  if  the  foreign  law  creates  a  right,  that  right  shall  exist. 


*  Cf.  Treatise  on  Conflict  of  Laivs  (advance  sheets)   §  118. 

5  Over  fifty  pages  of  fine  print  (1800-1853)  in  the  Index  and  Concordance  to 
the  Cyclopedia  of  Law  and  Procedure  are  devoted  to  the  heading,  "Question  of 
Law  or  Fact."  In  these  almost  every  article  of  importance  in  the  entire  Cyclo- 
pedia is  referred  to.  Likewise,  in  a  similar  descriptive  word  index  to  the  Decen- 
nial and  all  Key  Number  Digests  issued  by  West  Publishing  Co.,  the  same  head- 
ing covers  seven  pages.  In  a  certain  sense,  the  very  existence  of  these,  and  of 
their  extreme  usefulness  there  can  be  no  doubt,  is  due  to  the  necessity  of  in- 
dexing much  of  our  so-called  law  under  "fact"  headings  in  order  to  be  able  to 
index  it  at  all.  A  very  considerable  number  of  the  titles  to  the  articles  in  our 
encyclopedias  of  law  and  digests  is  made  up  of  words  and  phrases  descriptive  of 
particular  things  rather  than  of  legal  concepts.  See,  for  example,  the  list  in  16 
Corp.  Jur.  VII-IX,  where,  along  with  such  titles  as  "Abatement  and  Revival," 
"Appeal  and  Error,"  "Agency,"  and  the  like,  will  be  found  the  more  concrete  expres- 
sions, "Aerial  Navigation,"  "Agriculture,"  "Aliens,"  "Animals,"  "Apprentices," 
"Architects,"  "Asylums,"  "Auctions  and  Auctioneers" — not  to  stray  out  of  the  bounds 
of  the  letter  "a."  In  like  manner,  the  number  of  books  in  Anglo-American  law  on 
particular  sets  of  facts  is  exceedingly  great.  Besides  the  treatises  of  Ram  and 
Moore,  there  are  innumerable  others  devoted  to  such  subjects  as  the  laws  of 
horses,  of  automobiles,  of  street  railways,  of  labor,  of  fences,  and  to  similar  sub- 
jects cutting  across  all  of  the  traditional  fields  into  which  law  had  formerly  been 
divided  by  forms  of  procedure.  Law  school  curricula  include  several  subjects  in 
which  the  unifying  element  is  one  of  fact  rather  than  of  law,  for  example,  courses 
on  insurance,  business,  labor,  "legal  liability,"  carriers,  and  the  like. 

"A  more  accurate  statement  is  that  of  Alexander  v.  Pennsylvania  Co.  (1891) 
48  Ohio  St.  623,  30  N.  E.  69,  to  the  effect  that  where  decisions  of  another  state  arc 
given  in  evidence,  it  is  for  the  jury  to  determine  whether  or  not  the  decisions  have 
been  made,  and  for  the  court  to  construe  the  rules  of  law  which  they  establish. 
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On  the  other  hand,  there  is  a  school  which  insists  that  the  local  law 
adopts  the  rule  of  the  foreign  law  in  certain  cases  and  makes  it  its  own 
for  those  purposes.  Another  illustration :  It  is  frequently  said  that  a 
question  of  law  always  arises  at  the  close  of  the  evidence  in  any  case 
whether  or  not  there  is  any  substantial  proof  warranting  a  verdict  in 
favor  of  the  plaintiff.7  Likewise  it  is  sometimes  said  that  the  question 
whether  there  is  any  conflict  of  evidence  is  a  question  of  law.8  Again, 
it  is  said  that  the  construction  of  documents  or  writings  in  evidence  is 
a  question  of  law.9  And  the  same  is  said  of  the  construction  of  words 
of  mouth  when  once  the  uttering  of  these  words  is  established.  The 
question  of  reasonableness  of  time  has  generally  been  held  a  jury  ques- 
tion. Yet  where  there  are  no  facts  in  dispute,  courts  have  frequently 
attempted  to  deal  with  it  as  matter  of  law.10  Likewise  the  reasonableness 
of  the  rules  adopted  by  a  carrier  has  been  held  a  matter  of  law.11  Among 
doubtful  questions  that  have  been  held  matter  of  law  in  one  case  or 
another  are :  the  measure  of  a  landlord's  duty  to  a  tenant  who  has 
abandoned  the  premises;  12  the  duties  of  a  carrier; 13  whether  statements 
claimed  to  be  part  of  the  res  gestae  were  such;14  the  location  of  the 
boundary  line  between  two  counties.15  And  the  following  have  been 
held  matters  of  fact :  whether  an  instrument  was  properly  stamped  or 
duly  delivered;10  whether  an  owner  of  property  lost  title  by  abandon- 
ment;17 whether  an  act  was  done  under  particular  orders;18  whether 
a  certain  custom  existed;19  waiver;20  possession;21  title;22  existence 
of  a  highway;  23  private  boundaries.24 

'Cf.  Crookston  Lumber  Co.  v.  Boutin  (C.  C.  A.  1906)  149  Fed.  680,  685.  The 
court  says :  "It  is  a  well  settled  rule,  recognized  by  the  courts  of  the  United  States, 
that  a  question  of  law  always  arises  at  the  close  of  the  evidence  in  any  case, 
whether  there  is  any  substantive  proof  warranting  a  verdict  in  favor  of  the 
plaintiff."    Cf.  also  Ralston  v.  Transit  Co.  (1920)  267  Pa.  St.  257,  110  Atl.  329. 

*Chamblis  v.  Mary  Lee  Coal,  etc.  Co.  (1894)  104  Ala.  655,  16  So.  572. 

8  Cf.  38  Cyc.  1522  and  cases  cited. 

10  Williams  v.  Powell  (1869)  101  Mass.  467;  Rosengarten  v.  Delaware,  etc. 
R.  Co.  (1908)  77  N.  J.  L.  71,  71  Atl.  35;  Wright  v.  Bank  of  the  Metropolis  (1888) 
110  N.  Y.  237,  18  N.  E.  79. 

11  South  Fla.  R.  Co.  v.  Rhoades  (1889)  25  Fla.  40,  5  So.  633. 

12  Woodbury  v.  Print  (1908)  198  Mass.  1,  84  N.  E.  441. 

13  Madden  v.  Port  Royal,  etc.  R.  Co.  (1894)  41  S.  C.  440,  19  S.  E.  951. 
"Southern  Ry.  Co.  v.  Brown  (1906)   126  Ga.  1,  54  S.  E.  911. 

15  State  v.  Thompson  (1892)  85  Me.  189,  27  Atl.  97;  Hecker  v.  Sterling  (1860) 
36  Pa.  St.  423.  "Alexander  &  Howell  v.  Leith  (1869)  39  Ga.  180. 

17  Johnson  v.  Dooly  (1887)  80  Ga.  307,  7  S.  E.  225. 

"Brakcbill  v.  Leonard  (1869)  40  Ga.  60. 

19  Branch,  Sons  &  Co.  v.  Palmer  (1880)  65  Ga.  210;  Western  v.  Page  (1896) 
94  Wis.  251,  68  N.  W.  1003;  contra,  Nolte  v.  Hill  (1877)  7  Ohio  Dec.  (reprint)  297, 
reversed  on  other  grounds  (1880)  36  Ohio  St.  186. 

28  Minor  v.  Edwards  (1848)  12  Mo.  137;  Ball  Electric  Light  Co.  v.  Sanderson 
Bros.  Steel  Co.  (1891)  60  Hun  576,  14  N.  Y.  Supp.  429;  Mullan  v.  United  Spates 
(1907)  42  Ct.  CI.  157;  Hooe  &  Herbert  v.  United  States  (1906)   41  Ct.  CI.  378. 

a  Burgess,  etc.  of  New  Windsor  v.  Stocksdale  (1902)  95  Md.  196,  52  Atl. 
596;  Kinney  v.  Ferguson  (1894)  101  Mich.  178,  59  N.  W.  401;  Willard  v.  Meeks 
(1896)  59  N.  J.  L.  56,  35  Atl.  455. 

"Grove  v.  McAlevy  (1887)  5  Pa.  Super.  Ct.  124,  8  Atl.  210. 

*Cortehou  v.  VanBrundt   (N.  Y.  1807)  2  Johns.  357. 

24  Enterprise  Transit  Co.  v.  Hazelwood  Oil  Co.  (1902)  20  Pa.  Super.  Ct.  127; 
Reilly  v.  Howe  (1898)  101  Wis.  108,  76  N.  W.  1114. 
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Doubtful  as  some  of  these  decisions  may  be,  they  are  yet  clear  in 
the  connection  in  which  they  first  arose,  the  determination  of  the  province 
of  the  jurv.  If  this  were  the  only  connection  in  which  it  ever  became 
necessary  to  distinguish  between  law  and  fact,  the  matter  would  present 
no  difficulty  except  a  practical  one  for  which  the  middle  ages  did  not  feel 
the  same  necessity  of  providing  that  we  do ;  namely  of  informing  the 
court  on  questions  of  fact  left  to  its  determination.  Where  the  court's 
major  premises  are  scientific  propositions,  it  is  a  little  unfortunate  that 
the  only  regular  mode  provided  for  the  use  of  these  generalizations  is 
the  citation  of  past  decisions  where  there  are  any,  or  the  court's  "general 
information"  where  there  are  none.  Our  fatal  habit  of  assuming  that 
the  court  is  not  concerned  with  questions  of  fact  has  developed  a  pro- 
cedure in  which  there  is  no  direct,  legitimate  way  of  informing  the  judge 
of  facts.  Whether  logically  sound  or  not,  the  effect  in  fact  of  arrogating 
to  the  court  the  power  of  determining  a  certain  proposition  as  one  of 
law  is  to  limit  the  possibility  of  scientific  investigation,  especially  in  con- 
nection with  those  general  facts  which,  by  their  nature,  require  a  great 
degree  of  care  and  special  training  for  their  adequate  determination 
outside  of  the  law  court.  When  a  court  has  once  decided,  for  example, 
that  there  is  nothing  in  a  particular  business  to  warrant  special  legisla- 
tion with  reference  to  it,  there  is  very  little  opportunity  of  undoing  its 
work.  The  result  is  this  paradox:  that  some  questions  are  to  be  re- 
solved in  court  not  in  accordance  with  the  actual  facts,  not  in  an  effort 
to  ascertain  the  truth  or  falsity  of  a  proposition,  but  by  a  wholly  me- 
chanical resort  to  the  digest.  A  constructive  or  fictitious  truth  is  rend- 
ered unchallengeable.  Of  course,  the  need  of  settling  controversies  some- 
how is  more  pressing  than  the  need  of  abstract  justice  or  accuracy.  Con- 
sequently, at  some  point  the  law  must  draw  a  line  and  say  that  some 
sort  of  ascertainment  shall  pass  for  the  truth.  Thus,  even  in  connection 
with  the  visible  and  tangible  facts  of  a  particular  case,  it  is  a  construc- 
tive truth — the  verdict  of  a  jury  or  the  findings  of  some  other  tribunal 
subject  to  certain  more  or  less  arbitrary  rules  of  evidence — that  must 
pass  as  the  unchallengeable  truth.  The  difference  is  only  in  degree,  and 
the  only  criticism  that  can  be  offered  against  any  particular  mode  of 
deciding  any  question  of  fact  is  that  the  arbitrary  line  is  drawn  back- 
too  far  from  the  realm  of  realities. 

Theoretically,  the  need  of  the  court  for  information  as  to  general 
facts  is  taken  care  of  by  the  doctrine  of  judicial  notice.  What  the  court 
is  presumed  to  know,  a  lawyer  may  tell  it,  and  very  little  formality  need 
be  resorted  to  in  this  process  of  theoretically  reminding  the  court  of 
what  it  already  knows.  But  this  very  fiction  of  judicial  notice  is  based 
on  a  medieval  conception  of  learning.  The  learned  man  of  the  middle 
ages  was  supposed  to  be  skilled,  and  probably  was  skilled,  in  all  of  the 
Seven   Sciences.     The  entire  amount  of  the  world's  information   could 
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have  been  compressed  in  a  very  few  volumes,  and,  as  a  matter  of  fact, 
there  were  many  men  who,  with  apparent  success,  made  all  knowledge 
their  particular  province.  This  conception  of  a  learned  man  is,  of  course, 
entirely  abandoned  today.  Consequently,  the  doctrine  of  judicial  notice 
does  not  quite  fit  the  needs  of  modern  life.  In  the  first  place,  some 
of  the  general  facts  needed  in  the  decision  of  technical  questions  are  so 
highly  complicated  that  it  is  hopeless  to  expect  to  instruct  even  the  most 
intelligent  judge  in  the  course  of  a  single  case  to  the  extent  necessary 
to  enable  him  to  come  to  an  accurate  conclusion.  At  least,  if  the  court 
is  not  made  up  of  specialists,  it  ought  to  have  the  aid  of  special  investi- 
gators capable  of  subjecting  the  evidence  on  general  facts  so  loosely 
presented  in  the  lawyer's  argument  to  the  same  degree  of  scrutiny  that 
the  far  less  important  and  less  difficult  special  facts  are  subjected  to  when 
they  are  presented  to  a  jury.  The  difficulty  is  that  there  is  no  method 
provided  in  our  law,  officially,  for  the  instruction  of  a  court  in  the  facts 
and  principles  of  economics,  social  science,  politics,  history,  or  any  of 
the  other  fields  whose  facts  are  subjects  of  judicial  notice.  It  is  no 
escape  from  this  difficulty  to  limit  the  function  of  a  court  so  as  to  free 
it  from  the  necessity  of  deciding  general  questions  of  fact.  It  is  true 
that  the  legislature  is  frequently  better  equipped  for  this  work  than  the 
court,  and  that  courts  should  therefore  indulge  in  the  presumption  that 
the  legislative  conclusion  on  such  subjects  is  correct.  But  many  of  these 
questions  of  a  general  nature  cannot  be  dismissed  in  that  way  for  the 
simple  reason  that  no  legislative  finding  is  clearly  set  forth  by  the  legis- 
lature— in  fact,  no  legislative  finding  may  be  involved.  Courts  are  con- 
stantly called  upon,  for  example,  to  determine  the  meaning  of  a  con- 
tract made  in  a  particular  business  on  the  basis  of  the  general  facts  of 
that  business  or  of  business  in  general. 

Passing,  however,  from  the  difficulty  of  keeping  the  court  informed 
on  facts  on  which  it  must  pass,  there  are  other  connections  in  which  it 
becomes  of  vital  importance  in  the  course  of  a  decision  to  determine 
whether  a  particular  question  is  one  of  law  or  fact.  For  example,  in 
the  law  of  pleading,  in  the  relations  between  the  court  and  administra- 
tive tribunals  and  in  the  substantive  law  as  to  mistakes  and  misrepre- 
sentations. 

Historically  the  distinction  between  law  and  facts  that  our  courts 
have  made  has  been  based  on  procedure.  A  distinction  which  came  to 
fit  particularly  well  the  needs  of  dividing  functions  between  court  and 
jury  would  necessarily  serve  fairly  well  in  a  system  of  pleading  which 
had  for  its  main  function  to  formulate  issues  for  the  court  or  the  jury. 
It  was  only  natural  to  transfer  the  habits  of  mind  that  grew  up  under  this 
distinction  even  to  the  realm  of  code  pleading  and  possibly  to  the  more 
or  less  factless  types  of  pleading,  though  the  connection  between  allega- 
tions of   fact  and  jury  issues  became  dimmer.     It  is  really  this  blind 
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transfer,  carried  out  behind  the  fiction  of  a  generic  difference  between 
statements  of  fact  and  conclusions  of  law  that  Professor  Cook  has  ob- 
jected to.25  But  what  shall  we  say  when  the  lawyer's  habit  of  mind  to 
call  certain  propositions  facts  and  others  law  on  historical  rather  than 
logical  grounds  is  transferred  to  the  realm  of  administrative  law  and 
roughly  made  the  basis  of  a  division  of  function  between  courts  and 
commissioners?  This  seems  to  be,  however,  the  psychological  explana- 
tion of  what  has  taken  place. 

In  the  growth  of  commissions  and  other  administrative  tribunals 
entrusted  with  the  determination  of  questions  of  fact,  the  question  is 
sometimes  raised  whether  a  particular  proposition  passed  upon  by  such 
a  tribunal  is  one  of  law  or  one  of  fact.  While  there  are  a  few  decisions 
reluctantly  granting  to  the  administrative  body  finality  in  matters  of  law 
entrusted  to  it,26  there  are  numerous  decisions  to  the  effect  that  courts 
will  not  revise  conclusions  of  fact  properly  reached  by  the  proper  tri- 
bunal.27 As  a  matter  of  history  courts  have  been  dealing  with  partici^ar 
questions  as  if  they  were  at  once  matters  of  fact,  law,  discretion,  or 
any  one  of  them  that  best  suited  the  needs  of  the  moment.  Thus,  in 
connection  with  judicial  review  of  administrative  findings,  they  have 
held  the  question  of  whether  a  particular  thing  constituted  a  nuisance 
to  be  a  mere  question  of  fact  or  a  question  of  discretion  where  they 
refused  to  entertain  any  review,  and  again  have  insisted  that  it  was 
primarily  a  question  of  law  where  they  felt  that  a  review  was  proper.28 
Careful  analysis  would,  in  most  instances,  show  that  points  of  all  kinds 
were  involved  in  almost  every  decision.  Thus,  in  determining  what  is 
a  nuisance,  a  legal  definition  of  a  nuisance  clearly  involves  propositions 
of  law.  Perhaps  it  did  not  when  the  word  was  first  borrowed  from 
ordinary  language,  but  it  can  hardly  be  contended  now  that  the  expres- 
sion is  free  from  technical  connotation.  At  the  same  time  there  are 
questions  of  fact  involved  with  reference  to  the  particular  thing  under 
consideration.  True,  these  questions  may  not  involve  much  difficulty ; 
the  facts  may  be  admitted,  or  they  may  be  obvious  to  the  senses.  The 
real  difficulty  is  likely  to  come  in  connection  with  the  more  generalized 
facts,  the  kind  involving  more  or  less  expert  information  with  reference 
to  things  that  cannot  be  foreclosed  by  any  pronouncement  of  the  court. 
Thus,  with  reference  to  the  smoke  nuisance,  there  are  questions  of  public 
health  involved,  questions  with  reference  to  engineering  possibilities  and 
public  needs  and  even  of  general  history.  In  addition,  there  are  ques- 
tions which  can  hardly  be  called  questions  of  right  and  wrong.  At  most 
they  involve  better  or  worse.  Such  questions  may  well  be  spoken  of  as 
questions  of  discretion.     To  say,  as  courts  frequently  do,  that  whether 

"Cook,  loc.  cit. 

"See  Hall,  Cases  on  Constitutional  Law  (1913)  288n. 

"  Ibid. 

2*Cf.   Judicial   Review   of  Administrative   Findings,  supra,    footnote    1. 
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a  particular  thing  is  a  nuisance  is  a  question  of  one  type  or  another 
is  to  forget  properly  to  narrow  the  issue.  Add  to  this  the  consideration 
that  commissions  do  not  ordinarily  make  separate  findings  of  law  and 
fact,  or  indeed  any  findings  separate  from  their  final  decrees,  and  the 
further  difficulty  that  some  of  their  hardest  questions — for  example, 
rate-fixing  and  valuation — are  questions  with  which  neither  courts  nor 
juries  are  accustomed  to  deal,  and  there  is  laid  open  a  fruitful  source 
of  the  difficulty  that  arises  when  one  tries  to  mark  off  the  province  of 
the  court  on  the  basis  of  the  old  judge  and  jury  functions. 

When  we  come  to  the  necessity  of  distinguishing  between  questions 
of  law  and  questions  of  fact  in  substantive  law.  for  example  in  the  matter 
of  mistake  or  in  the  law  of  representations  and  warranties,  it  is  not 
surprising  to  find  the  ghost  of  the  old  procedural  basis  of  a  rough  dis- 
tinction between  law  and  fact  in  our  path.  Perhaps  if  there  had  not 
been  such  a  delusion  in  the  minds  of  lawyers,  the  unfortunate  doctrine  of 
Bilbie  v.  Lnmley  29  would  not  have  passed  so  readily  into  our  law,  and 
courts  would  have  been  more  ready  to  relieve  against  a  mistake  of  law. 
Incidentally,  it  would  have  been  unnecessary  for  them  to  escape  the 
doctrine  by  inventing  distinctions  between  mistakes  of  law  and  ignor- 
ance of  law,  mistakes  of  public  law  and  of  private  rights,  mistakes  in 
choice  of  terms  and  mistakes  in  substance,  mistakes  of  law  and  mistakes 
as  to  the  legal  effect  of  a  law,  and  so  on  throughout  the  whole  struggle 
to  escape  from  the  rigor  and  apparent  injustice  of  the  doctrine  that 
courts  will  not  relieve  against  mistakes  of  law.  It  is  true  that  courts 
have  attempted  to  call  all  kinds  of  mistakes  mistakes  of  fact  rather  than 
mistakes  of  law  because  of  the  palpable  injustice  of  this  rule.  Thus  a 
mistake  as  to  one's  antecedent  legal  rights,  a  mistake  as  to  a  man's 
private  rights  clearly  involving  matters  of  law,  the  legal  effect  of  one's 
contracts,  and  a  host  of  other  mistakes  of  law  have  been  classified  by 
courts  as  analogous  to,  if  not  identical  with,  mistakes  of  fact.  Never- 
theless, we  are  told  in  this  connection  that  the  construction  of  words  is 
a  matter  of  law.30  In  other  words,  what  we  always  have  been  accus- 
tomed to  consider  beyond  the  ken  or  beyond  the  ability  of  the  jury,  they 
glibly  speak  of  as  matters  of  law,  even  though  the  result  of  this"  is  so 
ridiculous  as  to  say  one  cannot  be  relieved  against  one's  mistake  in  mis- 
construing a  word. 

The  same  is  true  of  fraud,  which  really  presents  a  variety  of  mis- 
take.    It  is  generally  held  that  statements  of  domestic  law,  though  false 


:9  (1802)  2  East  469. 

""Purvines  v.  Harrison  (1894)  151  111.  219,  37  N.  E.  705;  Midland  G.  IV.  Ry. 
v.  Johnson  (1858)  6  H.  L.  Cas.  798;  Sibert  v.  McAvoy  (1853)  15  111.  106;  Gordere 
v.  Downing  (1857)  18  111.  492;  Wilding  v.  Sanderson  [1897]  2  Ch.  537;  Oswald  v. 
Sprochnlc\m5)  16  111.  App.  368;  Cochran  v.  Pew  (1893)  159  Pa.  St.  184,  28  Atl. 
219;  Woo'worth  v.  McPherson  (C.  C.  1893)  55  Fed.  558,  in  contracts;  as  to  the 
construction  of  a  will,  Keitt  v.  Andrews  (S.  C.  1852)  4  Rich.  Eq.  349;  Kunke'  v. 
Kunkel  (1920)  267  Pa.  St.  163,  110  Atl.  73;  and  as  to  a  deed,  Rushton  v.  Halhtt 
(1892)  8  Utah  277,  30  Pac.  1014.     See  note  in  28  L.  R.  A.  (n.  s.)  799. 
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and  fraudulent,  do  not  constitute  actionable  fraud.  "And  on  this  prin- 
ciple, a  conscious  misstatement  of  the  meaning  of  certain  terms  in  a 
written  contract  has  been  held  immaterial."  31  Where  the  alleged  fraud- 
ulent representations  were  in  substance  statements  of  the  effect  of  a 
contract  and  of  the  defendant's  rights  thereunder,  the  court  held  that 
"they  were  not  such  false  representations  of  existing  material  facts  as 
to  avoid  the  contract."  32  In  another  case,  it  was  held  error  to  permit 
testimony  as  to  an  agent's  explanation  of  the  meaning  of  a  clause  in  a 
contract  as  to  terms  of  payment.33 

In  the  application  of  this  principle,  a  little  confusion  results  from 
the  tendency  of  the  courts  to  doubt  whether  the  alleged  victim  of  a 
fraud  has  actually  relied  upon  the  misrepresentation  of  the  state  of  the 
law.  Almost  invariably  after  stating  that  a  misrepresentation  of  law 
cannot  constitute  fraud,  the  courts  proceed  to  say  that  besides  one  does 
not  ordinarily  rely  upon  another's  representations  as  to  law.  All  this 
may  be  true,  and  yet  when  those  representations  are  as  to  the  validity 
of  a  patent  34  or  as  to  the  freedom  of  certain  stock  from  assessments,35 
or  as  to  the  effect  of  a  license  with  reference  to  leased  premises,30  or 
as  to  whether  there  was  any  community  property  owned  by  a  husband 
and  wife,37  it  is  obvious  that  the  court  is  labelling  these  questions  as 
questions  of  law,  and  mechanically  excluding  them  on  the  theory  that 
fraud  has  to  do  with  misrepresentation  of  facts.  In  all  of  these  cases, 
it  is  quite  true  that  it  would  be  obnoxious  to  the  traditions  of  pleading, 
and  objectionable  in  view  of  our  jury  system,  to  treat  such  statements 
as  statements  of  fact,  but  whether  they  constitute  a  possible  basis  of 
fraud  as  a  misrepresentation  of  the  state  of  things  actually  in  existence, 
it  is  submitted,  is  quite  a  different  question. 

In  the  law  of  warranties,  as  in  the  law  of  fraud,  the  expression 
"affirmation  of  fact"  figures  prominently.  According  to  §  12  of  the 
Uniform  Sales  Act,  such  an  affirmation  by  the  seller  relating  to  goods 
is  an  express  warranty  if  its  natural  tendency  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the  goods  relying  thereon. 
No  statement  purporting  to  be  a  statement  of  the  seller's  opinion  only 
is  to  be  construed  as  a  warranty.  Presumably,  no  affirmation  of  law  or 
of  a  conclusion  of  law  can  be  construed  as  a  warranty.  And  yet,  in  the 
very  next  section  in  the  discussion  of  implied  warranties  of  title,  a  series 
of  propositions  is  enumerated  which  might  reasonably  be  looked  upon  as 
propositions  involving  conclusions  of  law.  For  example,  there  is  the 
implied  warranty  on  the  part  of  the  seller  that  he  has  a  "right  to  sell 

a3  Williston,  Contracts  (1920)   §  1495,  and  cases  cited. 

"Tradesmen  Co.  v.  Superior  Mfg.  Co.   (1907)    147  Mich.  702,  111   N.  W.  343, 
112  N.  W.  708. 

33  Providence  Jewelry  Co.  v.  Bailey   (1909)   159  Mich.  285,  123  N.  W.  1117. 

31  Cf.  Reeves  v.  Coming  (1892)  51  Fed.  774. 

"Upton  v.  Tribitcock   (1875)   91  U.  S.  45. 

"Gormely  v.  Gymnastic  Association  (1882)   55  Wis.  350,  13  N.  W.  242. 

37 Champion  v.  Woods  (1889)  79  Cal.  17,  21  Pac.  534. 
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the  goods"  and  another  as  to  quiet  possession  against  "any  lawful  claims 
existing  at  the  time  of  the  sale,"  and  so  on.  Could  such  warranties  be 
made  expressly  under  the  Code?  Would  they  not  be  obnoxious  to  the 
terms  of  the  definition  limiting  warranties  to  affirmations  of  fact? 

Once  dispel  the  illusion  that  there  is  a  clear  and  easily  discernible 
difference  between  propositions  of  law  and  propositions  of  fact,  and 
you  have  laid  bare,  though  by  no  means  created,  an  endless  source  of 
difficulty  where  on  the  surface  all  had  seemed  serene. 

As  a  matter  of  fact,  under  the  influence  of  this  old  illusion,  too 
many  conclusions  of  fact  and  generalizations  of  fact  have  been  taught 
as  law.  Too  many  judicial  opinions  have  stated  their  conclusions  under 
the  particular  facts  of  a  case  as  propositions  of  law.  Textbooks  have 
grown  bulky  in  recording  these  propositions,  and  the  law  has  tended  to 
grow  mechanical  as  these  propositions  have  been  substituted  for  inde- 
pendent investigations  in  particular  cases.  The  tendency  is  not  limited  to 
any  one  branch  of  the  law.  Take  an  illustration  at  random.  Under 
certain  conditions  of  postal  management,  in  view  of  certain  understand- 
ings of  business  men,  certain  cases  at  one  time  held  that  an  acceptance 
of  an  offer  by  mail  became  effective  as  soon  as  the  acceptance  was  mailed. 
It  was  a  reasonable  conclusion  of  fact  in  these  cases  that  the  mail  was 
impliedly  made  the  agency  of  the  offeror.  Yet  follow  this  doctrine  down 
through  the  digests  and  textbooks  and  later  cases,  and  you  find  it  estab- 
lished as  a  mechanical  proposition  of  law  that  given  a  certain  set  of 
facts,  an  acceptance  is  complete  upon  being  mailed.38  It  is  needless  to 
multiply  examples.  And  there  is  not  much  use  in  reciting  the  particulars. 
It  is  one  of  the  processes  by  which  the  common  law  has  grown  out  of 
facts.  For  purposes  of  analysis,  however,  it  is  well  to  bear  in  mind 
the  utter  futility  of  the  rough  classification  of  questions  as  questions  of 
law  and  of  fact.  At  least  it  is  necessary  to  remember  that  the  classifi- 
cation is  not  one  based  on  the  nature  of  things  but  one  based  on  a  series 
of  historical  accidents.     In  other  words,  whether  a  particular  question 

38  The  after  history  of  Adams  v.  Lindsell  (1818)  1  B.  &  A.  681,  is  referred  to. 
On  the  basis  of  this  case  has  grown  up  the  doctrine  now  uniformly  held  in 
America  that  if  the  acceptor  is  expressly  or  impliedly  invited  to  use  the  post, 
the  acceptance  is  complete  when  the  letter  of  acceptance  is  mailed.  Cases  collected 
in  Corbin,  Cases  on  Contracts  (1921)  42.  The  manner  in  which  the  question  is 
answered  as  one  of  law,  regardless  of  the  fact  of  invitation  to  use  the  post,  is 
illustrated  in  Gray,  C.  J.'s,  opinion  in  Lewis  v.  Browning  (1881)  130  Mass.  173,  175: 

"In  M'Culloch  v.  Insurance  Co.,  1  Pick.  278,  this  court  held  that  a  contract 
made  by  mutual  letters  was  not  complete  until  the  letter  accepting  the  offer  had 
been  received  by  the  person  making  the  offer;  and  the  correctness  of  that  decision 
is  maintained,  upon  an  able  and  elaborate  discussion  of  reasons  and  authorities,  in 
Langd.  Cont.  (2d  Ed.)  989-996.  In  England,  New  York,  and  New  Jersey,  and  in 
the  Supreme  Court  of  the  United  States,  the  opposite  view  has  prevailed,  and  the 
contract  has  been  deemed  to  be  completed  as  soon  as  the  letter  of  acceptance  has 
been  put  into  the  post  office  duly  addressed.  [Authorities  cited].  But  this  case 
does  not  require  a  consideration  of  the  general  question." 

A  change  in  fact,  namely,  that  the  post  office  regulations  have  permitted,  at 
least  since  1897,  a  letter  to  be  reclaimed  by  the  sender  does  not  operate  to  change 
this  rule.  McDonald  v.  Chemical  Nat'l  Bank  (1899)  174  U.  S.  610,  19  Sup.  Ct. 
743.    Cf.  9  A.  L.  R.  386n. 
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is  to  be  treated  as  a  question  of  law  or  a  question  of  fact  is  not  in  itself 
a  question  of  fact,  but  a  highly  artificial  question  of  law. 

Is  there  any  principle  discernible  here?  We  may  distinguish  be- 
tween judge  and  jury  questions  on  historical  and  legal  grounds,  on  the 
basis  of  precedent.  We  must  distinguish  between  pleadable  and  non- 
pleadable  statements  on  similar  grounds.  We  may  have  to  distinguish 
between  the  questions  which  one  must  answer  in  most  states  at  one's 
peril  and  those  on  which  one  may  dare  to  be  mistaken  or  led  by  the 
representations  of  others,  on  the  basis  of  what  the  court  is  presumed 
to  know.  We  must  work  out  a  distinction  between  administrative  and 
judicial  questions  on  some  independent  but  still  purely  practical  grounds. 
But  across  all  of  these  there  will  be  found  to  run  a  series  of  cleavages 
dividing  questions  on  which  we  can  obtain  the  best  answer  through  ob- 
servation of  particular  facts,  and  questions  in  which  more  and  ever  more 
generalization  is  necessary.  As  to  the  former,  some  simple  device  for 
passing  on  facts  is,  of  course,  most  desirable.  The  untrained  jury  has 
its  place  here.  As  questions  pass  more  and  more  by  degrees  into  the 
realm  of  theory,  more  trained  bodies  become  necessary.  The  referee, 
or  master  in  equity,  is  capable  of  handling  more  complicated  situations 
than  is  the  jury.  The  commissioner,  or  judge,  by  reason  of  his  special 
training,  is  capable  of  bringing  to  bear  on  the  situation  not  only  a  great 
power  of  generalization  but  also  a  great  fund  of  opinion  from  which  to 
generalize.  We  thus  reach  those  generalized  propositions  which  most 
of  us  think  of  as  law.  There  is  a  sphere  within  which  the  highly  trained 
legal  expert  is  best  capable  of  passing  on  the  existence  and  meaning  of 
a  particular  rule  governing  society.  Beyond  these  questions  there  are 
others  upon  which  it  is  more  clearly  impossible  to  reach  a  demonstrable 
conclusion.  Many  so-called  questions  of  discretion  or  policy  belong  here. 
We  do  not  ordinarily,  in  our  system  of  government,  consider  it  proper, 
or  at  all  events  advisable,  to  leave  such  questions  to  the  judiciary.  A 
branch  of  the  government  more  directly  answerable  to  the  people  is 
entrusted  with  them.  The  difference  between  judicial  and  non-judicial 
questions  is  thus  one  of  degree.  That  is  why  it  is  so  difficult  to  state  in 
definite  terms  the  objections  which  one  may  feel  against  using  the  judic- 
iary in  the  settlement  of  industrial  disputes  or  in  other  capacities  in  which 
it  must  work  with  principles  of  a  more  general  nature  than  we  are  accus- 
tomed to  think  of  as  law.  It  is  just  as  hard  to  explain  why  we  object 
to  courts  or  quasi-judicial  bodies  passing  on  particular  facts  in  which 
the  degree  of  generalization  which  we  associate  with  courts  is  useless  or 
even  a  hindrance.  The  true  explanation  is  thus  psychological  and  his- 
torical. The  type  of  question  we  are  accustomed  to  leave  to  courts  we 
call  law — what  we  are  accustomed  to  leave  to  juries  we  call  fact — what 
we  prefer  to  decide  ourselves  we  call  discretion.  There  is  more  common 
sense  than  logic  in  the  delimitations  as  they  have  come  down  to  us. 
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To  recapitulate:  As  practical  conclusions  from  a  refusal  to  be  fur- 
ther deluded  by  the  time-worn  assumption  that  the  distinction  between 
law  and  fact  is  an  obvious  one  in  the  nature  of  things,  there  stand  out: 

(1)  Since  the  court  decides  many  points  not  generically  different 
from  the  facts  decided  by  the  jury,  our  procedure  and  arguments  should 
be  shaped  to  inform  the  courts  directly  and  not  merely  through  indirec- 
tion or  on  the  basis  of  medieval  assumptions  as  to  the  omniscience  of 
the  learned  man. 

(2)  Statutes  should  avoid  reference  to  the  distinction  between  law 
and  fact  as  a  simple  one.  Particularly  statutes  with  reference  to  pleading 
in  which  statements  of  fact  are  expressly  or  impliedly  contrasted  with 
conclusions  of  law  simply  reintroduce  under  the  guise  of  simplicity  all 
the  complexity  of  the  oldest  systems  of  pleading.  It  is  advisable  to  clear 
up  ambiguities  as  is  done  in  several  of  our  codes  by  such  statements  as 
that  what  is  a  reasonable  time  is  a  question  of  fact  for  the  jury. 

(3)  In  the  law  of  mistake  and  representations  (fraud  and  war- 
ranty) the  undoubted  tendency  of  the  day  to  abolish  the  distinction  be- 
tween conclusions  of  law  and  propositions  of  fact  is  supported  by  the 
conclusion  that  we  are  not  here  dealing  with  a  generic  difference,  but 
merely  with  a  catalogue  of  questions  placed  in  one  column  or  the  other 
on  the  basis  of  procedure. 

(4)  In  marking  out  the  province  of  the  judiciary  as  against  some 
of  the  newer  types  of  tribunals,  it  may  or  may  not  be  wise  to  give  the 
new  tribunals  powers  commensurate  with  those  of  the  jury.  It  is  proper, 
however,  to  know  that  we  are  indirectly  accomplishing  this  end  if  we 
resort  in  this  connection  to  a  supposedly  clear  distinction  between  law 
and  fact. 

(5)  In  studying  cases,  in  citing  them,  in  teaching,  text- writing,  and 
abstracting,  we  must  remember  that  not  all  that  the  court  decides  is 
"law,"  or  at  least  generically  different  from  fact  to  the  extent  that  it  is 
incapable  of  being  checked  and  verified  by  ordinary  observation  of  ex- 
ternal facts  or  scientific  study.  The  consummate  lawyer  is  an  artist  in 
the  realm  of  research.  His  training  is  not  complete  until  he  can  be 
turned  loose  in  a  technical  library  or  in  a  community  with  a  reasonable 
prospect  of  success  in  the  quest  for  accurate  information,  not  only  on 
legal  principles  but  on  questions  of  fact,  whether  those  questions  are 
concerned  with  architecture,  or  mining,  or  business  customs,  or  anatomy, 
or  chemistry,  or  social  science,  or  any  of  the  unlimited  number  of  studies 
which  take  the  place  in  the  modern  world  of  the  medieval  Seven  Sciences. 

Nathan  Isaacs 
University  of  Pittsburgh  Law  School 
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The  recent  commodity  deflation  has  led  to  many  insolvencies;  many 
reorganizations  are  under  way ;  many  more  will  be  undertaken  as  a 
part  of  post-war  readjustment.  The  banker's  problem  is  to  find  new 
money  for  such  reorganization ;  the  lawyer's,  to  set  up  a  legally  valid 
plan  whereunder  that  new  money  shall  be  given  not  only  stock  but  a 
prior  lien  as  well,  for  such  investments  must  in  these  times  be  made 
attractive,  indeed.  Those  who  have  studied  these  questions  have  almost 
to  a  man,  I  believe,  accepted  as  inescapable  rules,  both  of  practice  and 
of  law,  that  new  money  cannot  be  given  a  prior  lien  without  the  consent 
of  the  creditors,  both  secured  and  unsecured,  and  that  non-assenting  cred- 
itors must  be  paid  the  cash  value  of  their  claims,  as  the  same  may  be 
fixed  by  the  court.  Compositions  in  bankruptcy  theoretically  offer  a 
way  in  which  the  will  of  a  majority  of  unsecured  creditors  may  be  im- 
posed upon  a  dissenting  minority  but  the  Bankruptcy  Act  is  of  little 
practical  service,  since  large  reorganizations  deal  not  only  with  secured 
as  well  as  unsecured  creditors,  but  also  with  the  issue,  readjustment  and 
scaling  down  of  stock.  The  bankruptcy  court,  so  far  as  the  decisions 
go,  has  not  sufficient  power  to  deal  with  these  problems,  nor  can  it  give 
to  new  money  a  lien  prior  to  existing  claims. 

Are  these  two  rules,  limiting  the  creation  of  prior  liens  and  com- 
pelling a  cash  payment  to  non-assentors,  actually  controlling  or  is  there 
within  the  constitutional  limitations  of  our  jurisprudence  an  escape  from 
them?    Is  an  escape  desirable?    These  are  the  questions  to  be  discussed. 

In  two  articles1  on  the  subject  of  corporate  reorganization  published 
in  the  Columbia  Law  Review,  I  endeavored  to  point  out  the  ever- 
broadening  jurisdiction  of  the  federal  court,  but  conceded  that  it  is  sub- 
ject to  these  two  rules  or  limitations.  The  views  there  announced  have 
not,  so  far  as  I  know,  been  challenged.  Upon  a  further  study  of  that 
cause  celcbre,  Northern  Pacific  Railzvay  Co.  v.  Boyd,2  I  now  question 
my  own  earlier  views.  The  Boyd  case  was  received  by  the  reorganiza- 
tion bar  and  bankers  with  something  akin  to  horror.  It  has  been  a 
nightmare  to  the  lawyer  who  presents  a  decree  for  the  sale  of  property 
to  a  reorganization  committee.  His  fear  has  been  that  at  some  later 
date  a  court  will  hold  the  sale  to  have  been  merely  a  "step  in  reorgani- 
zation" and  that  creditors  will  then  be  able  to  levy  on  the  property  in 
the  hands  of  the  new  company.  The  Boyd  case,  far  from  occasioning 
such  fears,  provides,  I  believe,  if  rightly  read,  a  weapon  for  construc- 

1 A  New  Scheme  of  Reorganization  (1917)  17  Columbia  Law  Rev.  523;  The 
Aetna  Explosives  Case — A  Milestone  in  Reorganization  (1920)  20  Columbia  Law 
Rev.  733. 

1  (1913)   228  U.  S.  482,  33  Sup.  Ct.  534 
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tive  reorganizations.  Its  language  indicates  an  economic  conception  by 
the  Supreme  Court  of  reorganization  needs  and  of  the  jurisdiction  of 
the  federal  courts  to  supply  those  needs  far  in  advance  of  the  views 
generally  held.  If  its  tenor  and  import  are  fully  to  be  followed,  these 
two  rules — the  stumbling  blocks  of  many  reorganizations — would  seem 
to  be  of  the  past.  The  Boyd  case  at  least  affords  encouragement  for  the 
belief  that  any  reorganization  plan  which  gives  due  recognition  to  secur- 
ity holders  in  the  order  of  priority  of  their  respective  holdings,  may  be 
approved  and  adopted  by  the  court  and  that  dissenting  parties  would 
have  no  recourse  if  they  refused  to  accept  the  securities  offered  them 
under  such  a  plan.  What  is  it  in  the  Boyd  case  which  justifies  these 
broad  statements? 

To  review  the  facts  so  far  as  material,  Boyd  was  a  judgment  cred- 
itor of  the  Coeur  D'Alene  Company.  The  Northern  Pacific  Railroad, 
as  a  result  of  dealings  with  the  Coeur  D'Alene  Company,  subsequently 
held  to  amount  to  a  wrongful  diversion  of  the  proceeds  of  the  bonds 
of  the  company  by  the  Railroad,  became  liable  in  equity  to  Boyd  as  a 
judgment  creditor  of  the  company.  The  property  of  the  Railroad  had 
been  sold  under  foreclosure  to  the  newly  created  Railway  company,  in 
pursuance  of  a  reorganization  plan  subscribed  to  by  the  bondholders 
and  stockholders  of  the  old  company.  Boyd,  as  a  general  creditor,  not 
having  been  a  party  to  the  foreclosure,  claimed  that  the  property  of 
the  old  company  in  the  hands  of  the  new  was  subject  to  the  payment  of 
his  debt.     In  sustaining  Boyd's  claim,  Mr.  Justice  Lamar  said :  3 

"Corporations,  insolvent  or  financially  embarrassed,  often  find  it  nec- 
essary to  scale  their  debts  and  readjust  stock  issues  with  an  agreement 
to  conduct  the  same  business  with  the  same  property  under  a  reorgani- 
zation. This  may  be  done  in  pursuance  of  a  private  contract  between 
bondholders  and  stockholders.  And  though  the  corporate  property  is 
thereby  transferred  to  a  new  company,  having  the  same  shareholders, 
the  transaction  would  be  binding  between  the  parties.  But,  of  course, 
such  a  transfer  by  stockholders  from  themselves  to  themselves,  cannot 
defeat  the  claim  of  a  non-assenting  creditor.  As  against  him  the  sale  is 
void  in  equity,  regardless  of  the  motive  with  which  it  was  made.  For 
if  such  contract  reorganization  was  consummated  in  good  faith  and  in 
ignorance  of  the  existence  of  the  creditor,  yet  when  he  appeared  and 
established  his  debt,  the  subordinate  interest  of  the  old  stockholders 
would  still  be  subject  to  his  claim  in  the  hands  of  the  reorganized  com- 
pany. Cf .  San  Francisco  &  N.  P.  R.  R.  v.  Bee,  48  Cal.  398 ;  Grenell 
v.  Detroit  Gas  Co.,  112  Mich.  70.  There  is  no  difference  in  principle  if 
the  contract  of  reorganization,  instead  of  being  effectuated  by  private 
sale,  is  consummated  by  a  master's  deed  under  a  consent  decree." 

After  holding  this  to  be  the  result,  whether  or  not  the  agreement 
between  the  bondholders  and  stockholders  was  fraudulent,  the  court 
proceeded : 4 

"Any  arrangement  of  the  parties  by  which  the  subordinate  rights 
3  Ibid.  502.  *  Ibid.  505. 
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and  interests  of  the  stockholders  are  attempted  to  be  secured  at  the  ex- 
pense of  the  prior  rights  of  either  class  of  creditors,  comes  within  judi- 
cial denunciation."  And  further :  5  "As  between  the  parties  and  the  pub- 
lic generally,  the  sale  was  valid.  As  against  creditors,  it  was  a  mere 
form.  Though  the  Northern  Pacific  Railroad  was  divested  of  the  legal 
title,  the  old  stockholders  were  still  owners  of  the  same  railroad,  en- 
cumbered by  the  same  debts.  The  circumlocution  did  not  better  their 
title  against  Boyd  as  a  non-assenting  creditor.  They  had  changed  the 
name  but  not  the  relation.  The  property  in  the  hands  of  the  former 
owners,  under  a  new  character,  was  as  much  subject  to  any  existing 
liability  as  that  of  a  defendant  who  buys  his  own  property  at  a  tax  sale." 

It  is  this  portion  of  the  opinion  that  has  made  the  Boyd  case  so  un- 
popular. For  these  words  have  generally  been  interpreted  as  meaning 
that  if  the  stockholders  are  not  frozen  out,  but  are  allowed  to  retain 
an  interest  in  the  new  company  (even  if  only  upon  the  payment  of  new 
money)  the  creditors  must  be  paid  in  order  to  make  the  reorganized 
company  creditor-proof.  The  late  Francis  Lynde  Stetson,  counsel  for 
the  railway,  had  argued  that  recognition  of  Boyd's  claim  would  mean 
the  adoption  of  a  principle  requiring  payment  of  cash  to  creditors  and 
that  such  a  principle  would  prevent  the  possibility  of  reorganization. 
Said  he :  "The  reorganization  of  insolvent  railroad  properties  would  be 
an  impossibility  if  honest  reasonable  plans  such  as  these  were  to  be  con- 
demned, and  in  fact  this  Court  never  has  condemned  them." 6  This 
argument  was  considered  by  the  Supreme  Court  and  the  following  con- 
clusion was  reached — a  conclusion  in  which  lies  the  key-note  of  the  pres- 
ent discussion :  7 

This  conclusion  does  not,  as  claimed,  require  the  impossible  and  make 
it  necessary  to  pay  an  unsecured  creditor  in  cash  as  a  condition  of  stock- 
holders retaining  an  interest  in  the  reorganised  company.  His  interest 
can  be  preserved  by  the  issuance,  on  equitable  terms,  of  income  bonds 
or  preferred  stock.  If  he  declines  a  fair  offer  he  is  left  to  protect  him- 
self as  any  other  creditor  of  a  judgment  debtor,  and,  having  refused  to 
come  into  a  just  reorganisation,  coidd  not  thereafter  be  heard  in  a  court 
of  equity  to  attack  it.  If,  however,  no  such  tender  was  made  and  kept 
good  he  retains  the  right  to  subject  the  interest  of  the  old  stockholders 
in  the  property  to  the  payment  of  his  debt.  If  their  interest  is  valueless, 
he  gets  nothing.  If  it  be  valuable,  he  merely  subjects  that  which  the 
law  had  originally  and  continuously  made  liable  for  the  payment  of  cor- 
porate liabilities." 

This  is  sheer  dictum,  judge-made  law,  comparable  to  the  receiver's 
certificate  doctrine  and  to  the  so-called  "six  months  rule."  In  the  words 
just  quoted  the  court  went  out  of  its  way  to  point  out  that  it  did  not 
mean  to  prevent,  but  rather  to  encourage  reorganizations.  If  these  words 
are  to  be  given  effect,  full  provision  can  be  made  for  unsecured  creditors 
by  offering  them  income  bonds  or  preferred  stock  on  a  basis  found  fair 
by  the  court.  If  the  creditors  do  not  choose  to  accept  these  securities, 
they  are  relegated  to  the  position  of  a  judgment  creditor  of  the  defendant 


Ibid.  506,  507.  °  Ibid.  494.  "Ibid.  508  (author's  italics). 
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company  without  right  to  resort  to  the  new  company  which,  as  a  part 
of  the  reorganization,  takes  over  the  property.  If  the  new  company 
tenders  securities  deemed  fair  by  the  court  and  keeps  good  its  tender, 
it  receives  a  good  and  secure  title  to  the  property.  The  creditor  who 
does  not  like  his  preferred  stock  or  his  income  bond  has  the  empty 
relief  of  a  worthless  judgment  against  the  old  company. 

If  the  unsecured  creditor  may  be  relegated  to  the  position  of  a 
bolder  of  income  bonds — the  worst  known  form  of  security  ever  de- 
vised— or  to  that  of  stockholder,  it  follows  that  new  money  which  sal- 
vages the  property  and  makes  the  entire  reorganization  possible  may  be 
given  a  lien  prior  to  that  of  the  old  unsecured  creditor,8  for  the  new 
company  can  mortgage  its  property  by  complying  with  the  laws  of  the 
state  of  its  incorporation.  Thus,  it  seems  that  despite  prevailing  prac- 
tice to  the  contrary  we  are  freed  so  far  as  the  unsecured  creditors  are 
■concerned  from  the  bogey  of  the  non-assenting  creditor  and  from  the 
•difficulty  of  making  reorganized  companies  a  sufficiently  attractive  in- 
vestment for  new  money. 

We  come  now  to  the  secured  creditor.  Can  new  money  be  given 
priority  over  the  mortgage  bondholders?  In  the  Boyd  case  this  ques- 
tion was  not  before  the  court.  It  may  seriously  be  argued,  however, 
that  secured  creditors  can  also  be  dealt  with  in  the  manner  approved  by 
the  Boyd  case ;  that  if  notice  be  given  and  if  a  majority  assent,  new 
money  may  be  given  a  prior  lien  despite  the  objection  of  the  dissenting 
minority.  Questions  of  due  process,  of  the  destruction  of  vested  rights, 
are  immediately  presented.  But  such  questions  arise  also  in  connection 
with  the  claims  of  unsecured  creditors.  An  unsecured  creditor  who 
holds  a  mere  promise,  who  holds  a  debenture,  or  promissory  note,  owns 
■"property"  as  sacred  as  is  that  of  a  secured  creditor.  A  contract  is 
property.  A  chose  in  action  is  property.  A  promissory  note  is  prop- 
erty.9 This  property  right  carries  with  it  a  vested  constitutional  right 
to  bring  suit,  to  get  judgment  and  to  issue  execution  against  the  debtor's 
entire  assets.  Yet  these  property  rights  of  the  unsecured  creditor  have 
been  brushed  aside  in  the  equity  receivership  suit.10  To  enjoin  him  from 
action,  from  putting  his  claim  into  judgment  and  from  issuing  execu- 
tion are  matters  of  common  daily  practice.  He  has  been  compelled  to 
take  his  distributive  share  as  fixed  by  the  court ;  and  this  share  according 
to  the  Boyd  case  may  be  either  in  income  bonds  or  preferred  stock.     If 


8  While  it  may  be  going  far  afield  to  refer  to  the  salvage  cases  in  admiralty, 
they  offer  an  interesting  analogy.  See  The  Dredge  No.  1  (D.  C.  1905)  137  Fed. 
110;  Great  Lakes  Towing  Co.  v.  St.  Joseph-Chicago  S.  S.  Co.  (C.  C.  A.  1918) 
253  Fed.  635,  certiorari  denied  (1918)  248  U.  S.  578,  39  Sup.  Ct.  20,  and  (1919) 
249  U.  S.  609,  39  Sup.  Ct.  290;  The  Launberga  (D.  C.  1907)    154  Fed.  959,  968. 

8  See  PriPchard  v.  Norton  (1882)  106  U.  S.  124,  132,  1  Sup.  Ct.  102,  (contract)  ; 
Hem  v.  Davidson  (1884)  96  N.  Y.  175,  177;  Town  of  Walton  v.  Adair  (1904) 
96  App.  Div.  75,  80,  89  N.  Y.  Supp.  230,  234;  Seaman  v.  Clarke  (1901)  60  App. 
Div.  416,  420,  69  N.  Y.  Supp  1002,  1004  (chose  in  action)  ;  Crampton  v.  Newton's 
Est.  (1903)   132  Mich.  149,  93  N.  W.  250  (note). 

10  Re  Metropolitan  Railway  Receivership   (1908)  208  U.  S.  90,  28  Sup.  Ct.  219. 


18  COLUMBIA  LAW  REVIEW 

such  property  rights  may  so  be  treated,  why  should  not  secured  creditors 
be  subordinated  to  the  new  money  which  makes  a  reorganization  possi- 
ble, and  which  in  fact  preserves  the  very  rights  of  the  secured  creditor? 
This  is  doubtless  to  run  counter  to  traditional  views.11  What  are  the 
constitutional  limitations,  if  any,  upon  such  action  by  an  agency  of  the 
federal  government? 

In  the  famous  case  of  Canada  Southern  Railway  v.  Gcbhard,12  it 
was  squarely  held  that  the  federal  government  could  constitutionally 
enact  legislation  similar  to  that  in  Great  Britain,  whereunder  minority 
interests  are  obliged  to  accept  securities  in  a  reorganized  company  when 
the  plan  of  reorganization  is  approved  by  the  court.  It  is  clear  that  such 
legislation  would  not  be  invalid  as  a  law  impairing  the  obligation  of 
contracts  since  that  constitutional  inhibition13  is  directed  against  the 
states  only,  not  against  the  federal  government  in  any  of  its  functions, 
legislative,  judicial  or  executive.14  Thus  a  bankruptcy  statute  though 
impairing  contract  rights  is  none  the  less  constitutional,15  and  composi- 
tions in  bankruptcy,  though  requiring  dissenting  minorities  to  accept  in 
discharge  of  their  claims  money,  or  even  notes,  for  less  than  par  can 
legally  be  accomplished.16  The  due  process  clause  of  the  Fifth  Amend- 
ment contains  the  crux  of  the  question,  since  this  limitation  voids  con- 
fiscatory acts  by  any  branch  of  the  federal  government.17 

Faced  with  the  problem  of  due  process  the  court  in  the  Gcbhard 
case  said: 18 

"Hence  it  seems  to  be  eminently  proper  that  where  the  legislative 
power  exists  some  statutory  provision  should  be  made  for  binding  the 
minority  in  a  reasonable  way  by  the  will  of  the  majority ;  and  unless, 
as  is  the  case  in  the  States  of  the  United  States,  the  passage  of  laws 
impairing  the  obligation  of  contracts  is  forbidden,  we  see  no  good  reason 
why  such  provision  may  not  be  made  in  respect  to  existing  as  well  as 
prospective  obligations.  The  nature  of  securities  of  this  class  is  such 
that  the  right  of  legislative  supervision  for  the  good  of  all,  unless  re- 
strained by  some  constitutional  prohibition,  seems  almost  necessarily  to 
form  one  of  their  ingredients,  and  when  insolvency  is  threatened,  and 
the  interests  of  the  public,  as  well  as  creditors,  are  imperilled  by  the 
financial  embarrassments  of  the  corporation,  a  reasonable  'scheme  of 
arrangement'  may,  in  our  opinion,  as  well  be  legalized  as  an  ordinary 
'composition  in  bankruptcy.' 

"See  Kneeland  v.  American  Loan  Co.  (1890)  136  U.  S.  89,  97,  10  Sup.  Ct. 
953;  Guaranty  Trust  Co.  v.  Chicago  Union  Traction  Co.  (C.  C.  1907)  158  Fed. 
913,  922;  Merchants  Loan  &  Trust  Co.  v.  Chicago  R\s.  Co.  (C.  C.  A.  1907)  158 
Fed.  923. 

"  (1883)    109  U.  S.  527,  3  Sup.  Ct.  363. 

1:1  Art.  I,  Sec.  10,  cl.  1. 

"Gilfillan  v.  Union  Canal  Co.  (1883)   109  U.  S.  401,  3  Sup.  Ct.  304. 

"This  principle  was  firmly  fixed  by  Chief  Justice  Marshall  in  Sturgis  v. 
Crowinshiela  (1819)  17  U.  S.  122  and  was  formally  reiterated  in  the  Gcbhard 
case,  supra,  footnote  12. 

M/n  re  Kinnane  Co.  (D.  C.  1914)  33  Am.  B.  R.  243;  In  re  McNab  &  H. 
Mfg.  Co.  (D.  C.  1878)   16  Fed.  Cas.  No.  8906. 

"Murray's  Lessee  v.  Hoboken  Land  &  Imp.  Co.   (1855)   59  U.  S.  272,  276. 

M  Supra,  footnote  12.  pp.  535,  536. 
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"The  confirmation  and  legalization  of  'a  scheme  of  arrangement' 
under  such  circumstances  is  no  more  than  is  done  in  bankruptcy  when 
a  'composition'  agreement  with  the  bankrupt  debtor,  if  assented  to  by  the 
required  majority  of  creditors,  is  made  binding  on  the  non-assenting 
minority.  In  no  just  sense  do  such  governmental  regulations  deprive  a 
person  of  his  property  without  due  process  of  law.  They  simply  require 
each  individual  to  so  conduct  himself  for  the  general  good  as  not  un- 
necessarily to  injure  another.  .  .  .  The  Constitution  expressly  em- 
powers the  Congress  of  the  United  States  to  establish  such  laws.  Every 
member  of  a  political  community  must  necessarily  part  with  some  of 
the  rights  which,  as  an  individual,  not  affected  by  his  relation  to  others, 
he  might  have  retained." 

An  elaborate  discussion  of  the  words  "due  process  of  law"  would 
be  unsatisfactory  and  useless.  The  Supreme  Court  in  its  wisdom  has 
at  all  times  refused  to  define  the  meaning  of  the  clause  generically  19 
and  the  inherent  reason  for  such  a  position  cannot  be  better  indicated 
than  by  a  quotation  from  an  article  by  that  learned  jurist,  Hon.  Charles 
M.  Hough,  wherein,  after  an  examination  of  the  growth  of  the  con- 
ception of  the  words  "due  process,"  he  concludes :  20 

"...  the  highest  court  and  most  high  courts  have  refused  to  regard 
constitutions  as  codes,  and  of  late  years  have  more  and  more  made  due 
process  of  law  whatever  process  seems  due  to  the  demands  of  the  times, 
as  understood  by  the  judges  of  the  time  being." 

Nor  is  Judge  Hough  alone  in  this  view.  In  a  recent  number  of  the 
Columbia  Law  Review  21  there  appeared  a  valuable  discussion  by  Mr. 
John  B.  Cheadle,  on  the  constitutionality  of  Government  Control  of 
Business.  After  pointing  out  the  extent  to  which  the  police  power  has 
been  employed  despite  the  due  process  clause  in  such  cases  as  Munn  v. 
Illinois,  22  Tanner  v.  Little,™  Pierce  Oil  Corp.  v.  City  of  Hope,2i  Noble 
State  Bank  v.  Haskell,25  he  concludes  that :  26 

19  See  Davidson  v.  New  Orleans  (1877)  96  U.  S.  97,  104;  H olden  v.  Hardy 
(1898)  169  U.  S.  366,  389,  18  Sup.  Ct.  383;  Orient  Co.  v.  Daggs  (1899)  172  U.  S. 
557,  563,  19  Sup.  Ct.  281. 

20  Due  Process  of  Law—Todax   (1919)  32  Harvard  Law  Rev.  218,  233. 

21  (1920)  20  Columbia  Law  Rev.  550,  558. 

22  (1876)  94  U.  S.  113,  125,  per  Mr.  Justice  Waite:  "Under  these  [the  police] 
powers  the  government  regulates  the  conduct  of  its  citizens  one  toward  another, 
and  the  manner  in  which  each  shall  use  his  own  property,  when  such  regulation 
becomes  necessary  for  the  public  good.  .  .  .  Property  does  become  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  public  consequence  and 
affect  the  community  at  large." 

"(1916)  240  U.  S.  369,  386,  36  Sup.  Ct.  379  where  the  court  said:  The 
Police  power  is  not  subject  to  any  definite  limitations,  but  is  coextensive  with  the 
necessities  of  the  case  and  the  safeguard  of  the  public  interests." 

24  (1919)  248  U.  S.  498,  500,  39  Sup.  Ct.  172:  ".  .  .  [the  right  to  exercise 
the  police  power]  'is  a  continuing  one,  and  a  business  lawful  today  may  in  the 
future,  because  of  the  changed  situation,  the  growth  of  population  or  other 
causes,  become  a  menace  to  the  public  health  and  welfare,  and  be  required  to 
vield  to  the  public  good.' "  . 

25  (1911)  219  U.  S.  104.  111.  31  Sun.  Ct.  186.  Mr.  Justice  Holmes  said:  It 
[the  police  power]  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or 
held  by  the  prevailing  morality  or  strong  and  preponderent  opinion  to  be  greatly 
and  immediately  necessary  to  the  public  welfare." 

26  Supra,  footnote  21,  p.  559. 
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"It  would  seem,  then,  that  under  our  constitutions  the  legislature 
should  be  free  to  adopt  any  policy,  or  act  upon  any  principle  of  conduct 
not  clearly  opposed  to  the  trend  of  public  thought  and  the  needs  of 
society,  and  not  arbitrary  or  personal  in  its  intent  or  effect  upon  any 
individual."  And  more  definitely  as  a  conclusion :  27  " .  .  .  that  the 
legislative  body  may  go  so  far  in  the  way  of  business  regulation  as  the 
needs  of  society  may  demand  and  the  opinions  of  society  warrant." 

What  are  the  demands  of  the  time,  what  the  violent  period  of  deflation 
and  readjustment  in  our  commerce  demands,  needs  no  explanation.  The 
understanding  of  the  judges  of  the  time  being  is  surely  set  forth  in  plain 
terms  in  the  Boyd  case. 

The  Gcbhard  case  and  those  discussed  by  Mr.  Cheadle  all  tend  to 
establish  the  constitutionality  of  legislation  enacting  the  desired  result. 
These  cases,  however,  still  leave  open  the  interesting  question  whether 
a  federal  court  of  equity,  without  specific  legislative  authority,  might 
nevertheless  proceed  as  suggested  in  the  administration  of  corporate  re- 
organizations before  it.  While  the  Gcbhard  case  says  that  there  is 
nothing  to  prevent  such  legislation,  it  does  not  say  that  legislation  is  nec- 
essary to  accomplish  the  result.  And  the  Boyd  case  indicates  clearly 
that  such  legislation  is,  in  the  opinion  of  the  Supreme  Court,  not  neces- 
sary. Nor  does  its  express  language  treat  only  of  unsecured  creditors  for 
in  its  statement  quoted  above — that  "any  arrangement  of  the  parties  by 
which  the  subordinate  rights  and  interests  of  the  stockholders  are  at- 
tempted to  be  secured  at  the  expense  of  the  prior  rights  of  either  class 
of  creditors  comes  within  judicial  denunciation" — the  Boyd  case  implies 
that  it  is  dealing  with  both  classes  of  creditors,  the  secured  as  well  as 
the  unsecured.  What  would  be  due  process  if  done  by  the  legislature 
would  therefore  seem  to  be  due  process  if  done  by  the  courts,  and  the 
acts  of  the  federal  courts  are  no  more  curtailed  by  the  "impairment  of 
•contract  obligation"  clause  than  is  the  federal  Congress.28  It  is  only 
through  such  reasoning  that  that  important  branch  of  jurisprudence 
"judge  made  law"  is  justified.  The  question  thus  becomes  one  of  the 
inherent  power  of  the  federal  court  of  equity.  Let  us  therefore  review 
very  briefly  the  growth  and  extension  of  that  power  over  financially  em- 
barrassed corporations  as  conceived  by  various  courts. 

In  1890  the  Supreme  Court  in  Kneeland  v.  The  American  Loan  Co. 
expressed  the  following  narrow  view :  29 

""  .  .  .  the  appointment  of  a  receiver  vests  in  the  court  no  absolute 
control  over  the  property,  and  no  general  authority  to  displace  vested 
contract  liens.  Because  in  a  few  specified  and  limited  cases  this  court 
has  declared  that  unsecured  claims  were  entitled  to  priority  over  mort- 
gage debts,  an  idea  seems  to  have  obtained  that  a  court  appointing  a 

"Ibid.  579. 

™  Gilfillatt  v.   Union  Canal  Co.,  supra,  footnote  14. 

"  (1890)  136  U.  S.  89,  97,  10  Sup.  Ct.  950. 
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receiver  acquires  power  to  give  such  preference  to  any  general  and  un- 
secured claims." 

Only  eighteen  years  ago  in  the  New  York  City  Railway  Co.  receiver- 
ship, Judge  Lacombe,  in  an  unreported  opinion,  said : 

"In  this  Circuit  it  is  not  the  practice  for  receivers  to  concern  them- 
selves with  plans  of  reorganization.  .  .  .  Their  sole  functions  are  to 
hold  the  property  intact,  operating  it  as  efficiently  for  the  public  service 
as  their  resources  will  permit ;  to  ascertain  the  liabilities ;  to  marshall  the 
assets  and  eventually  to  sell  to  the  best  advantage." 

Contrast  with  such  expressions  the  opinion  in  the  following  cases  which 
may  fairly  be  stated  to  represent  the  present  day  view  of  the  federal 
courts'  equity  power. 

Judge  William  C.  Hook  of  the  United  States  Circuit  Court  for  the 
Eighth  Circuit,  sitting  in  the  case  of  the  Guaranty  Trust  Company  v. 
Missouri  Pacific  Railroad,  said :  30 

"It  has  sometimes  been  claimed  that  plans  of  reorganization  formu- 
lated by  bondholders  and  stockholders  of  a  railroad  in  the  hands  of  receiv- 
ers are  exclusively  of  private  concern,  free  from  judicial  action  or  interfer- 
ence. But  for  various  reasons  the  view  cannot  be  sustained  in  principle. 
After  all  that  can  be  said  from  the  standpoint  of  theory  and  strict  right,  the 
fact  remains  that  many  railroad  receiverships,  and  the  one  here  is  typical 
of  them,  are  but  instruments  for  consummating  plans  of  reorganization, 
and  courts  have  come  to  realize  that  such  use  of  their  jurisdiction  and 
processes  entails  a  correlative  duty  to  those  affected  by  the  result.  .  .  . 
The  conclusion  is  manifest  that  the  general  duty  of  a  court  in  a  railroad 
foreclosure  suit  to  take  cognizance  of  a  plan  of  reorganization  by  the 
bondholders  and  stockholders  which  is  to  be  aided  by  its  decree,  and  to 
protect  the  equitable  rights  of  all,  becomes  specific  and  imperative  upon 
the  complaint  of  an  interested  party." 

And  three  years  ago  Judge  Martin  T.  Manton  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  sitting  in  the  case  of  the  insolvency 
of  an  industrial  company,  Graselli  Chemical  Co.  v  Aetna  Explosives  Co.,sl 
held  that  since  the  res  (the  corporate  property)  was  in  the  court's  cus- 
tody the  district  judge  had  been  within  his  power  in  enjoining  the  hold- 
ing of  an  annual  meeting,  saying,  "a  court  of  equity's  modes  of  relief 
are  not  fixed  and  rigid";  that  "it  can  mould  its  remedies  to  meet  the 
conditions  with  which  it  has  to  deal" ;  that  the  "jurisdiction  of  equity 
is  the  whole  domain  of  conscience,  limited  only  by  legislative  enact- 
ment" ;  and  that  "the  faculty  of  equity  must  be  energetic,  productive  and 
progressive."  Starting  with  this  point  of  view  he  proceeded  to  examine 
a  reorganization  plan  in  extenso  and  having  analyzed  it,  concluded  that 
it  was  unfair  and  declared  flatly  that  the  district  judge  had  the  power 
to  inquire  "into  the  merits  of  the  plan  of  readjustment,"  and  sustained 
the  granting  of  the  injunction  by  the  District  Court  not  only  because  the 

30  (D.  C.   1916)   238  Fed.  812,  815. 
81  (C.  C.  A.  1918)  252  Fed.  456. 
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res  was  in  the  court's  control,  but  on  the  express  ground  that  the  plan 
for  taking  that  res  out  of  the  court's  hands  was  inequitable. 

A  pithy  summary  of  the  situation  is  contained  in  the  opinion  of 
Judge  Walter  C.  Noyes  in  the  New  York  City  Railways  case,32  where, 
after  pointing  out  how  suits  of  this  character  have  "broadened  in  scope," 
and  after  indicating  the  constant  increase  of  power  exerted  by  the  courts, 
he  concluded  by  saying :  "Thus  is  illustrated  anew  the  vainness  of  saying 
what  Courts  of  equity  cannot  do."  And  even  in  1899,  before  Judge 
Lacombe's  opinion  in  the  New  York  City  Railways  receivership  previously 
referred  to,  Judge  Lurton,  then  of  the  Circuit  Court  of  Appeals,  de- 
clared 33  that  in  cases  of  this  type  the  court  possessed  "full,  complete  and 
exclusive  jurisdiction  and  power  to  deal  with  the  property  of  that  com- 
pany, and  zvith  all  interests  in  it  and  ivith  all  controversies  respecting  it." 

If  the  court  has  such  extensive  powers  over  a  corporate  reorgani- 
zation before  it,  if  its  jurisdiction  is  the  whole  domain  of  economic  needs 
limited  only  by  express  legislative  enactment,  if  it  can,  at  the  institution 
of  a  creditor  at  large,  take  hold  of  an  insolvent  defendant,  administer 
its  business  and  enjoin  all  interference,34  if  it  can  issue  receiver's  certifi- 
cates having  priority  in  all  cases  over  unsecured  creditors,  and  in  cases 
involving  what  is  termed  "public  interest"  even  over  the  secured  cred- 
itors,30 if  it  can  under  the  so-called  "six  months  rule"  36  require  a  prior 
payment  of  a  general  indebtedness  incurred  in  the  mere  operation  of  a 
public  utility,  despite  the  existence  of  a  previous  mortgage  and  of  the 
vested  rights  of  bondholders  thereunder,37  if  it  exercises  all  these  powers 
without  express  statutory  authority,  it  does  not  seem  to  be  stretching 
equitable  principles  and  jurisdiction  beyond  their  reasonable  intentions 
to  give  new  money  priority  over  secured  creditors  upon  the  consent  of 
a  majority,  after  complying  with  what  may  be  called  the  essentials  of 
due  process,  in  giving  notice  and  a  "day  in  court"  to  the  dissenters,38 


"Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.  (C.  C.  A.  1912)  198  Fed. 
721,  737. 

■  Toledo,  etc.  R.  Co.  v.  Continental  Trust  Co.   (C.  C.  A.  1899)   95  Fed.  497, 
504   (author's  italics). 

'  Re  Metropolitan  Railway  Receivership,  supra,  footnote  10. 

"Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co.  (1886)  117  U.  S.  434,  6  Sup. 
Ct  809;  Smith  v.  Shenandoah  Nat' I  Bk.  (C.  C.  A.  1917)  246  Fed.  379;  American 
Brake  S.  &  1: .  Co.  v.  Pere  Marquette  R.  Co.  (C.  C.  A.  1913)  205  Fed.  14;  Central 
Trust  Co.  v.  Pittsburg  S.  &  N.  R.  R.  Co.  (1918)  223  N.  Y.  347,  116  N.  E.  1040. 
Cf.  Cheadle,  op.  cit.  566:  "But,  even  granted  that  we  have  the  two  classes,  public 
and  private  business,  as  applicable  to  those  who  deal  with  the  public,  yet,  since  we 
find  that  the  dividing  of  the  classes  may  vary  from  one  century  to  another,  it  is 
little  more  than  a  matter  of  nomenclature  that  is  settled;  it  amounts  to  this,  that 
we  reserve  the  term  "public  calling"  for  such  callings  as  the  law  sees  fit  to  put 
under   affirmative   regulations   and   retain   the   name   private   for   other   businesses." 

"See  1  Smith,  Receivers  (Tardy's  ed.  1920)  §418,  p.  1163,  for  the  limitations 
of  this  doctrine. 

"See  Fosdick  v.  Schail  (1878)  99  U.  S.  235;  Southern  R\.  Co.  v.  Carnegie 
Steel  Co.  (1900)  176  U.  S.  257,  20  Sup.  Ct.  347;  Gregg  v.  Metropolitan  Trust  Co. 
(1905)  197  U  S.  183,  25  Sup.  Ct.  415;  and  a  fine  discussion  in  1  Smith,  op.  cit. 
$3  412-429,  pp.  1139-1216. 

(/    Ochna  v.  Hernandez  v  Morales    (1913)    230  U.   S.   139,   161,  33  Sup.   Ct. 
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and  by  giving  to  secured  creditors  a  lien  on  the  property,  junior  only 
to  the  new  money  but  maintaining  a  proper  rank  as  to  all  other  claims. 
This  is  not  to  deprive  the  mortgage  creditor  of  his  security,  but  merely 
to  subordinate  him  to  new  moneys  which,  as  a  matter  of  fact,  salvaged 
and  saved  that  very  security.  Such  a  power  in  the  federal  courts  would 
be,  according  to  Mr.  Chief  Justice  Waite  in  Stone  v.  Farmers  Loan  & 
Trust  Company,™  one  rather  of  regulation  than  of  confiscation.  While 
there  are  no  reported  opinions  giving  the  courts  such  power,  that  course 
was  taken  in  at  least  three  cases  of  some  importance.  In  the  Rock  Island 
case,40  an  able  discussion  of  which  appears  in  an  article41  by  Mr.  Roberts 
Walker  of  this  bar,  Judge  George  A.  Carpenter  concluded  that  he  could 
accomplish  directly  by  a  decree  that  which  he  could  accomplish  indirectly 
by  a  sale,  to  wit :  the  ascertainment  of  a  cash  value  for  the  general  cred- 
itors. He  further  decided  that  he  had  the  power  to  fix  that  value  in 
new  stock.  A  decree  to  that  effect  was  entered  and  no  alternative  cash 
provision  for  creditors  was  made.  Again,  in  Re  Bijur  Motor  Lighting 
Co.*'1  an  industrial  corporation,  Judge  Martin  T.  Manton  signed  a  de- 
cree whereunder  all  creditors  were  obliged  to  accept  ten  year  debentures, 
no  upset  price  in  cash  being  fixed  for  the  non-assentors.  In  the  very 
recent  Chicago  and  Eastern  Illinois  Railroad  reorganization,43  a  plan 
having  been  formulated,  the  reorganization  committee  petitioned  the  court 
in  the  receivership  cause  to  fix  a  date  for  the  hearing  of  complaints  as 
to  the  fairness  of  offers  made  pursuant  to  the  plan.  On  that  date,  one 
creditor,  a  bank,  objected.  Whereupon  Judge  Carpenter  entered  a  de- 
cree to  the  effect  that  all  parties,  having  had  the  opportunity  to  dissent 
from  or  assent  to  the  plan,  "all  persons  and  corporations  except  said  bank 
are  forever  barred  from  making  any  complaint  as  to  said  Plan  and 
Agreement  and  said  Offers,  and  each  of  them."  No  cash  provision  seems 
to  have  been  made  for  non-assentors.  While  none  of  these  cases  in- 
volved the  problem  of  the  secured  creditor  and  while  no  non-assentors 
questioned  the  power  of  the  court  so  to  act,  the  actual  substitution  by 
court  decree,  of  obligations  of  the  reorganized  company  in  settlement 
of  the  claim  of  unsecured  creditors,  indicates  that  this  discussion  is  by 

1033;  Twining  v.  New  Jersey  (1908)  211  U.  S.  78,  111,  29  Sup.  Ct.  14,  24;  Illinois 
T.  &  S.  Bk.  v.  Des  Moines  (D.  C.  1915)  224  Fed.  620,  622;  Consolidated  Gas  Co. 
v.  Mayer  (C  C.  1906)  146  Fed.  ISO,  152;  Pearson  v.  Yewdall  (1877)  95  U.  S. 
294,  296. 

39  (1886)  116  U.  S.  307,  331.  'This  power  to  regulate  is  not  a  power  to  destroy, 
and  limitation  is  not  the  equivalent  of  confiscation." 

40 American  Steel  Foundries  v.  The  Chicago,  Rock  Island  &  Pac.  Ry.  Co.; 
Bankers  Trust  Co.,  as  Trustee  v.  Same  (D.  C.  N.  D.  Ill,  E.  Div,  June  12,  1917) 
Cons.  Cause  Eq.  No.  445  (not  reported). 

"(1921)   6  Cornell  Law  Quart.  154,  162. 

43  Not  reported.  Judge  Martin  T.  Manton  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  sitting  in  the  District  Court. 

43  Railway  Steel-Spring  Co.;  Bankers  Trust  Co.,  Trustee;  Metropolitan  Trust 
Co.  of  the  City  of  New  York,  Trustee ;  Central  Trust  Co.  of  New  York,  Trustee ; 
The  Farmers  Loan  and  Trust  Co.,  Trustee,  complainants  v.  Chicago  and  Eastern 
Illinois  Railroad  Co.  et  at,  defendants  (D.  C,  N.  D.  Ill,  E.  Div,  May  3.  1921). 
Cons.    Cause    Eq.    No.   57    (not   reported.) 
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no  means  in  the  realm  of  the  merely  academic.  It  is,  at  least,  the  fact 
that  since  the  Boyd  case,  reorganization  decrees  have  contained  provi- 
sions making  express  reference  to  the  plan  of  reorganization  and  adjudg- 
ing it  to  be  fair.  While  in  some  or  perhaps  practically  all  of  such  de- 
crees a  cash  price  for  non-assenting  creditors  has  been  fixed,  it  seems 
but  one  more  step  to  make  no  such  provision. 

Just  as  the  power  of  the  legislature  must  be  appropriate  to  meet 
the  needs  of  the  time,  so  likewise  must  the  power  of  the  courts.  The 
federal  courts,  always  in  favor  of  reorganizations,44  are  therefore  steadily 
extending  their  control  over  the  affairs  of  insolvents.  Their  justifica- 
tion, if  one  indeed  be  needed,  is  announced  in  the  Aetna  case:45 

"In  the  absence  of  power  created  by  Legislation  in  this  country,  the 
federal  judges,  sitting  in  courts  of  equity,  have  endeavored  to  secure  to 
the  rights  of  those  interested,  including  the  stockholders  at  the  time  of 
readjustment  of  large  corporations  a  protection  to  meet  the  needs  of 
the  occasion.  Changing  times,  with  change  in  economic  needs,  require 
the  courts  of  equity  to  mold  remedies  to  meet  the  conditions  with  which 
they  have  to  deal." 

It  is  a  fact  that  in  some  earlier  decisions  contrary  language  may  be 
found,40  but  the  latest  of  these  was  in  1907.  A  great  deal  of  judicial 
water  has  run  under  the  bridge  since  then  and  the  channel  of  equity  has 
undoubtedly  become  a  broader  one.  The  strongest  expression  in  these 
cases  of  the  old  fashioned  legalistic  doctrine  of  the  inviolability  of  vested 
rights  was  specifically  based  upon  the  premise  that  "the  appointment  of 
a  receiver  vests  in  the  court  no  absolute  control  over  the  property."47 
That  this  premise  announced  in  1890  is  no  longer  sound  and  that  there- 
fore its  conclusion  is  unsustainable,  has  been  sufficiently  indicated  in  the 
foregoing  outline  of  the  broadened  scope  of  equity's  powers. 

Has  the  Supreme  Court  moreover  ever  been  deterred  by  the  cry 
of  vested  interests  in  the  face  of  economic  needs?  The  Slaughter  House 
Cases, 4S  the  Sinking  Fund  Cases,49  the  Hurt  ado  case,50  and  the  more 
recent  cases  involving  wages  and  hours  of  labor,51  blue-sky  laws,52  em- 
ployment agency  licenses  53  and  the  rent  legislation  give  answer.     The 


"Guaranty  Trust  Co.  v.  Missouri  Pac.  R.  R.  (D.  C.  1916)  238  Fed.  812,  815; 
LouisvVlc  Trust  Co.  v.  Louisville  etc.  Ry.  (1899)  174  U.  S.  674,  19  Sup.  Ct.  827; 
Graselli  Chcm.  Co.  v.  Aetna  Explosives  Co.   (C.  C.  A.  1918)   252  Fed.  456. 

,:'  Supra,  footnote  44,  p.  460,  per  Judge  Manton. 

"Supra,  footnote   11. 

m Kne eland  v.  American  Loan  Co..  supra,  footnote  11,  p.  97. 

<8  (U.  S.  1872)    16  Wall.  36. 

"(1878)   99  U.  S.  700. 

"Hurtado  v.  Ca'ifornia   (1884)    110  U.   S.  516.  4  Sup.  Ct.   111. 

ulVilson  v.  New  (1917)  243  U.  S.  332,  37  Sup.  Ct.  298;  Mutter  v.  Oregon 
(1908)  208  U.  S.  412,  28  Sup.  Ct.  324;  (semble)  contra,  but  commonly  distinguished, 
Lochner  v.  New  York  (1905)  198  U.  S.  45,  25  Sup.  Ct.  539,  Justices  Harlan,  White, 
Day  and  Holmes  dissenting. 

"Hall  v    Gciqer-Jones  Co.   (1917)  242  U.  S.  539.  37  Sup.  Ct.  217. 

"Brazee  v.  Michigan    (1916)   241   U.  S.  340,  36  Sup.  Ct.   561;   contra,  Adams 
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welfare  of  the  greatest  number  must  and  ultimately  does  always  over- 
come the  individualist's  fervent  wail  for  the  protection  of  his  own  prop- 
erty. The  purchaser  of  securities  in  the  large  corporations  of  this  coun- 
try, railroads,  public  utilities  and  industrials,  buys  into  enterprises  in 
which  the  public  has  a  deep  interest.  He  cannot  elect  to  play  the  role 
of  the  mortgagee  in  the  melodrama  foreclosing  on  the  old  homestead. 
The  receiver's  certificate  cases  go  a  long  way  toward  proving  this,  and 
though  the  courts  have  yet  to  extend  that  doctrine  to  industrial  corpo- 
rations, it  is  believed  that  it  needs  only  the  receivership  of  a  large  in- 
dustrial in  which  there  is  an  undoubted  public  interest  to  induce  the 
courts  to  extend  that  doctrine.  The  previously  mentioned  "six  months 
rule"  54  offers  a  close  analogy  as  to  the  power  of  courts  without  the  aid 
of  legislation  to  "make"  law  when  the  occasion  demands  it.  This  rule, 
first  formally  announced  in  the  case  of  Fosdick  v.  Schall  55  under  which 
expenses  incurred  in  continuing  the  operation  of  a  public  utility  are  given 
priority  over  mortgage  secured  creditors,  is  pure  "judge  made"  law.  It 
calls  to  mind  a  recent  remark  of  a  reorganization  lawyer  who  said  that 
he  was  trying  to  draw  a  mortgage  which  would  give  the  bondholders  as 
good  a  position  as  that  of  the  unsecured  creditors. 

A  few  concluding  observations  on  the  subject  of  due  process  may 
perhaps  be  best  put  in  the  form  of  questions.  The  cases  in  which  the 
due  process  clause  has  come  before  the  courts  are  those  in  which  some- 
body claims  that  a  legislative  act  has  deprived  him  of  something.  To 
whom  shall  that  somebody  complain?  Only  to  a  court.  And  if  it  be  a 
court  decree  of  which  he  complains  as  confiscatory,  shall  he  complain  to 
the  legislature  or  to  an  executive?  His  only  remedy  is  by  appeal,  which 
finally  lands  him  in  that  very  court  which  handed  down  the  Boyd  decision. 

If  the  economic  background  of  the  arguments  here  made  is  incor- 
rectly pictured,  then  the  legal  arguments  will  fall — and  should  fall.  But 
if  in  this  industrial  country  the  will  of  the  majority  may  be  heard,  min- 
orities if  fairly  treated,  should  not,  it  is  believed,  be  permitted  to  adopt 
obstructive  tactics  in  the  assertion  of  nuisance  value.  The  dictum  in  the 
Boyd  case  which  is  the  foundation  of  this  discussion  was  "judge  made" 
law.  The  Supreme  Court  went  out  of  its  way  to  make  that  law.  Why 
did  that  not  too  impulsive  tribunal  do  so  unless  because  it  saw  that  the 
time  has  come  for  the  federal  court  to  require  all  security  holders  to 
submit  to  a  plan  approved  by  majorities  of  the  various  classes  and  found 
fair  by  the  court?  Not  to  do  so  is  to  subject  the  majority  to  the  will 
of  the  minority,  since  as  a  practical  matter  if  twenty-five  or  thirty  per 
cent  of  the  respective  groups  of  creditors  refuse  to  enter  into  a  reorgani- 
zation, and  if  it  becomes  necessary  to  pay  them  the  cash  value  of  their 

v.  Tanner  (1917)  244  U.  S.  590,  37  Sup.  Ct.  662,  by  the  well  known  five-to-four 
vote,  Justices  McKenna,  Brandeis,  Holmes  and  Clarke  dissenting. 

54  Supra,  footnotes  36,  37. 

"  Supra,  footnote  37. 
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claims,  so  large  an  amount  of  money  would  be  required  as  to  result  not 
infrequently  in  the  entire  defeat  of  a  constructive  plan  for  reorganizing 
a  corporation,  saving  its  business,  its  creditors,  stockholders  and  so  serving 
the  public  interest  as  well. 

What  then  becomes  of  that  sacrosanct  proceeding,  the  foreclosure 
which  takes  place  so  frequently  as  a  part  of  reorganization?  Sacrosanct? 
It  is  a  matter  of  practice  merely.  If  a  sale  is  but  a  "step  in  reorganiza- 
tion," why  not  bury  the  foreclosure  among  the  ancient  relics  of  outworn 
practice?  Why  not  a  sale  free  of  liens  as  in  bankruptcy  practice?  The 
safeguards  of  foreclosure  were  not  intended  for  the  benefit  of  creditors, 
but  for  the  protection  of  the  holder  of  the  equity  of  redemption.  For- 
ward-looking lawyers  have  torn  down  many  exacting  structures  of  tech- 
nique. Trover,  writs  of  disseizin,  enfeoffment,  confession  and  avoidance, 
rejoinder  and  surrejoinder — the  very  words  are  strange  to  the  modern 
lawyer's  ears.  As  technique  in  art  is  but  the  servant  of  beauty,  so  tech- 
nique, practice,  procedure  in  the  law  are  but  the  handmaids  of  Justice — 
otherwise  the  law  becomes  a  vain  and  empty  ritual.  If  foreclosure  prac- 
tice is  not  an  aid,  but  an  obstacle  to  reorganization,  why  not  then  sub- 
stitute an  offer  to  the  court  by  the  reorganization  committee  to  take  over 
the  property  of  the  old  company  free  of  liens,  the  new  securities  to  be 
issued  to  the  old  creditors  and  stockholders  pursuant  to  the  plan?  This 
is  but  to  carry  out  the  implications  of  the  Boyd  case. 

With  such  an  application  of  that  decision  in  actual  practice,  a  pos- 
sible solution,  at  least,  of  still  another  reorganization  problem  offers  itself. 
When  the  capitalization  of  the  reorganized  company  is  subject  to  the 
supervision  of  state  or  federal  commissions,  the  reorganizers  under  pre- 
vailing practice  find  themselves  in  a  dilemma.  A  small  upset  price — 
desirable,  often  necessary,  to  avoid  the  payment  to  the  non-assentors  of 
a  prohibitively  large  sum  in  cash  which  the  reorganizers  cannot  afford — 
results  in  difficulty  in  gaining  the  approval  of  the  commission  to  a  capi- 
talization substantially  larger  than  the  upset  price,  even  though  the  court 
has  approved  the  plan.  While  it  is  true  that  if  the  acts  of  an  agency  of 
a  state  amount  to  confiscation,  the  federal  court  may  override  them — 
as  recently  reiterated  by  the  United  States  Supreme  Court  in  Bullock 
v.  Florida  56 — such  a  troublesome  conflict  is  avoided  if  we  are  freed  from 
the  bogey  of  the  non-assentor  and  his  cash  payment  and  of  the  conse- 
quent necessity  of  a  small  upset  price.  Although  the  capitalization  ap- 
proved by  the  court  will  not  necessarily  be  adopted  by  a  commission, 
the  obstacle  of  the  low  price  as  a  standard  of  value  for  the  commission 
is  overcome  and  a  long  step  is  made  toward  persuading  the  commission 
of  the  justice  of  the  plan  approved  by  the  court. 

In  short,  once  the  bench  and  the  bar  act  on  the  theory  of  the  Boyd 
case,  the  troublesome  question  of  upset  price,  the  waste  of  effort  in  se- 

"  (1921)  254  U.  S.  513,  41  Sup.  Ct.  193. 
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curing  practically  unanimous  approval  of  a  plan,  the  months  of  delay 
in  gaining  the  assent  of  the  last  twenty  or  twenty-five  per  cent  are  ob- 
viated. The  fact  that  the  plan  is  not  that  of  one  dominating  group  but 
of  a  disinterested  court  aids  in  securing  prompt  acquiescence.  Obstructive 
minorities  lose  their  vantage  ground ;  tyrannical  majorities  are  controlled 
by  the  court. 

It  is  readily  acknowledged  that  the  entire  subject  presents  novel  and 
highly  debatable  questions  of  law  and  of  economic  policy.  Much  is  to 
be  said  in  favor  of  the  precept  that  "that  country  is  best  governed  which 
is  least  governed."  It  may  well  be  argued  that  it  is  a  bad  thing  to  give 
majorities  too  great  a  power  over  minorities.  Many  able  lawyers  would 
doubtless  oppose  so  great  an  extension  of  federal  judicial  powers  as 
would  result  from  the  construction  of  the  Boyd  case  here  presented. 
Yet  on  the  other  hand  if  the  minority  has  its  day  in  court  the  enforce- 
ment upon  all  interests  of  a  majority  plan  approved  by  a  disinterested 
tribunal,  seems  not  only  beneficial  but  in  these  times  almost  a  sine  qua  non 
to  the  rehabilitation  of  insolvent  corporations.  Finally,  it  is  hoped  that 
this  discussion  may  at  least  serve  to  bring  to  the  front  the  living  problem 
of  the  relation  of  due  process  to  corporate  reorganization. 

James  N.  Rosenberg 
New  York  City 


SUPREME  COURT  DECISIONS  ON  THE  COMMERCE 
CLAUSE  AND  STATE  POLICE  POWER,  1910-1914  IP 

II    State  Power  After  Congressional  Action 

In  the  very  first  decision  under  the  commerce  clause  Chief  Justice 
Marshall  established  that  a  state  police  regulation  in  conflict  with  a  con- 
gressional regulation  of  interstate  commerce  is  void.  This  has  never 
since  been  questioned.  Those  whose  interest  does  not  pass  beyond  the 
acquisition  of  the  "general  principles"  of  the  law  may  stop  right  here. 
The  more  curious  may  wish  to  know  when  a  state  law  is  in  conflict 
with  an  act  of  Congress  and  when  it  is  not.  Here  uncertainty  begins. 
Marshall  and  Kent  did  not  agree  on  the  question  whether  a  state  law 
granting  a  monopoly  in  the  use  of  steam  vessels  was  in  conflict  with  a 
federal  coasting  license  granted  to  a  steam  vessel.  The  alleged  conflict 
between  state  and  federal  regulations  is  seldom  the  sharp  one  in  which 
Congress  commands  what  the  state  forbids  or  forbids  what  the  state  com- 
mands. Sometimes  there  is  even  doubt  as  to  whether  Congress  and  the 
state  have  been  minded  to  play  on  the  same  field.  When  this  doubt  is 
resolved  in  the  affirmative  there  may  remain  further  doubt  as  to  whether 
Congress  claims  the  whole  field  as  its  actually  occupied  domain  so  as  to 
forbid  all  state  trespassing,  or  is  content  to  let  the  state  continue  to  play 
so  long  as  it  does  not  directly  interfere  with  what  Congress  is  specifically 
engaged  in.  There  are  formulas  for  the  resolution  of  all  these  doubts 
but  the  formulas  impose  but  slight  impediments  in  the  way  of  reaching  any 
decision  that  the  Supreme  Court  thinks  wise  in  the  particular  instance. 
What  the  court  thought  wise  from  October,  1910,  to  June,  1914,  furnishes 
the  material  of  this  paper. 

While  interstate  railroad  rates  have  long  been  treated  as  a  subject 
requiring  uniformity  of  regulation  throughout  the  country  and  therefore 
one  over  which  the  power  of  Congress  is  exclusive,  interstate  ferry  rates 
have  been  put  in  the  class  of  subjects  which  satisfactorily  admit  of  di- 
versity of  regulation  according  to  differing  local  conditions.  Over  this 
subject,  therefore  the  states  retain  power  concurrent  with  that  of  Con- 
gress. State  action  reasonable  in  character  is  sustained  in  the  absence  of 
controlling  federal  action.  An  instance  of  such  controlling  federal  action 
appears  in  New  York  C.  &  H.  R.  R.  Co.  v.  Hudson  County  2  in  which 
a  New  Jersey  regulation  of  the  rates  from  New  Jersey  to  New  York  on 
a  ferry  run  by  the  New  York  Central  was  held  to  be  precluded  by  the 

'For  the  preceding  instalment  see   (1921)  21  Columbia  Law  Rev.  737. 
a  (1913)  227  U.  S.  248,  33  Sup.  Ct.  269. 


COMMERCE  CLAUSE  AND  STATE  POLICE  POWER       29 

provision  in  the  Interstate  Commerce  Act  of  1887  that  the  term  "railroads" 
as  used  therein  "shall  include  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad."  In  reaching  this  result  Chief  Justice  White 
does  not  adduce  the  Hepburn  Act  of  1906  or  any  action  of  the  Interstate 
Commerce  Commission  thereunder,  nor  does  he  call  attention  to  the  fact 
that  the  Act  of  1887  on  which  he  relies  did  not  go  as  far  as  to  fix  maxi- 
mum rates  or  extend  authority  to  the  commission  to  do  so.  He  notes  the 
contention  that  Congress  should  not  be  held  to  have  dealt  with  the  rates 
for  persons  other  than  railroad  passengers,  and  replies  to  it  as  follows : 

"But  as  all  the  business  of  the  ferries  between  the  two  States  was  inter- 
state commerce  within  the  power  of  Congress  to  control  and  subject  in 
any  event  to  regulation  by  the  State  as  long  only  as  no  action  was  taken 
by  Congress,  the  result  of  the  action  by  Congress  leaves  the  subject,  that 
is,  the  interstate  commerce  carried  on  by  means  of  the  ferries,  free  from 
control  by  the  State.  We  think  the  argument  by  which  it  is  sought  to 
limit  the  operation  of  the  act  of  Congress  to  certain  elements  only  of  the 
interstate  commerce  embraced  in  the  business  of  ferriage  from  State  to 
State  is  wanting  in  merit.  In  the  absence  of  an  express  exclusion  of 
some  of  the  elements  of  interstate  commerce  entering  into  the  ferriage, 
the  assertion  of  power  on  the  part  of  Congress  must  be  treated  as  being 
coterminous  with  the  authority  over  the  subject  as  to  which  the  purpose 
of  Congress  to  take  control  was  manifested.  Indeed,  this  conclusion  is 
inevitable  since  the  assumption  of  a  purpose  on  the  part  of  Congress  to 
divide  its  authority  over  the  elements  of  interstate  commerce  intermingled 
in  the  movement  of  the  regulated  interstate  ferriage  would  be  to  render 
the  national  authority  inefficacious  by  the  confusion  and  conflict  which 
would  result.  The  conception  of  the  operation  at  one  and  the  same  time 
of  both  the  power  of  Congress  and  the  power  of  the  States  over  a  matter 
of  interstate  commerce  is  inconceivable,  since  the  exertion  of  the  greater 
power  necessarily  takes  possession  of  the  field,  and  leaves  nothing  upon 
which  the  lesser  power  may  operate.  To  concede  that  the  right  of  a 
State  to  regulate  interstate  ferriage  exists  'only  in  the  absence  of  Federal 
legislation'  and  at  the  same  time  to  assert  that  the  state  and  Federal  power 
over  such  subject  is  concurrent  is  a  contradiction  in  terms."  3 

Another  subject  on  which  the  states  may  act  until  Congress  takes  pos- 
session of  the  field  is  the  matter  of  pilots  on  boats  entering  harbors.  It 
was  in  a  case  involving  a  state  statute  regulating  such  pilots  that  the 
court  first  made  the  division  of  all  interstate  commerce  into  the  kind 
that  requires  uniformity  of  regulation  over  which  the  power  of  Con- 
gress is  exclusive  and  the  kind  that  admits  of  diversity  of  regulation  over 
which  Congress  and  the  states  have  concurrent  power.  The  question  in 
Anderson  v.  Pacific  Coast  Steamship  Co.4  was  whether  the  enforcement 
of  a  California  statute  requiring  foreign  vessels  and  vessels  sailing  under 
American  register  to  pay  fees  for  pilots  on  entering  San  Francisco  was 
precluded  by  a  statute  of  Congress  regulating  pilots  at  ports.  The  federal 
regulations  applied  only  to  enrolled  vessels  and  not  to  registered  vessels. 


'Ibid.  264. 

4  (1912)  225  U.  S.  187,  32  Sup.  Ct.  626 
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The  vessels  in  question  were  registered  and  would,  therefore  "he  under 
no  compulsion  whatever  as  to  port  pilotage  save  by  virtue  of  the  opera- 
tion of  state  laws."  Under  these  circumstances,  "it  is,"  declared  Mr. 
Justice  Hughes,  "an  inevitable  conclusion,  on  considering  the  prior  his- 
tory of  pilotage  regulations  in  this  country  and  the  policy  which  has 
been  maintained  with  respect  to  the  exercise  of  state  authority,  that,  as 
Congress  did  not  see  fit  to  require  federal  pilots,  it  left  the  regulation  of 
port  pilotage  as  to  such  vessels  to  the  states."  In  explanation  of  the  deci- 
sion it  may  be  said  that  in  general  registered  vessels  are  engaged  in 
foreign  commerce  and  enrolled  vessels  in  the  coastwise  trade.  It  chanced 
that  the  registered  vessels  in  question  were  primarily  engaged  in  the 
coastwise  trade,  though  they  touched  at  Canadian  ports.  Such  vessels 
were  allowed  to  have  federal  pilots  and  those  in  question  did  in  fact  have 
them.  But  the  court  held  that  a  clause  in  the  federal  act  prohibiting 
state  requirements  is  confined  to  vessels  compelled  by  Congress  to  have 
federal  pilots,  and  does  not  extend  to  those  for  which  the  taking  of  such 
pilots  is  optional.  Another  clause  in  the  federal  act  saved  the  application 
of  state  laws  to  vessels  "other  than  coastwise  steam  vessels."  The  vessels 
involved  in  the  case  were  certainly  coastwise  steam  vessels  in  fact,  but 
the  court  construed  this  exception  as  confined  to  vessels  "not  sailing  under 
register."  The  case  is  an  illustration  of  the  confining  of  the  federal  regu- 
lation to  the  specific  subject  matter  covered  and  the  refusal  to  extend  it 
to  something  more  generic.  Obviously  the  choice  between  the  specific 
and  the  generic  is  dictated  by  practical,  rather  than  by  literary,  con- 
siderations. 

The  contention  advanced  in  Gring  v.  Ives  5  that  federal  action  in 
fixing  a  harbor  line  rendered  unlawful  a  marine  railway  for  repairing 
ships  that  had  been  constructed  beyond  that  line  many  years  prior  to  its 
establishment  was  held  to  be  so  frivolous  as  to  require  the  dismissal  of  a 
writ  of  error  to  a  state  court  for  want  of  jurisdiction  because  of  the 
entire  absence  of  a  federal  question. 

A  similar  result  was  reached  in  Cornell  Steamboat  Co.  v.  Phoenix 
Construction  Co.6  in  which  it  was  held  that  a  company  operating  dredges 
in  the  Hudson  River  could  recover  under  state  law  for  damages  due  to 
the  negligence  of  a  steamboat  company  even  if  the  dredges  were  unlaw- 
fully in  the  river  for  lack  of  proper  sanction  from  the  Secretary  of  War. 
As  Chief  Justice  White  put  it : 

'In  other  words  we  are  of  the  opinion  that  conceding  that  the  appliances 
and  boats  of  the  Construction  Company  were  in  the  river  at  the  points 
stated  without  authority,  that  fact  did  not  endow  the  Steamboat  Company 
with  a  license  to  become  a  wrongdoer  free  from  responsibility,  and  did 
not  exempt  it  therefore  from  liability  for  the  consequences  of  a  wrong 

*  (1912)  222  U.  S.  365.  32  Sup.  Ct.  167. 

*  (1914)  233  U.  S.  593.  34  Sup.  Ct.  701. 
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inflicted  solely  by  its  own  negligence  not  contributed  to  in  any  way  by  the 
Construction  Company."  7 

In  a  series  of  cases  state  control  of  the  liability  of  interstate  carriers 
for  loss  or  damage  arising  in  connection  with  the  interstate  transportation 
of  property  was  held  to  be  precluded  by  the  Carmack  Amendment  to  the 
Hepburn  Act  of  1906.  This  act  made  initial  carriers  liable  for  loss  or 
damage  anywhere  along  the  line  and  forbade  them  to  exempt  themselves 
from  such  liability  by  contract,  rule,  or  stipulation.  In  Adams  Express 
Co.  v.  Croninger,  8  Mr.  Justice  Lurton  said  of  the  federal  statute : 

"That  the  legislation  supersedes  all  the  regulations  and  policies  of  a 
particular  State  upon  the  same  subject  results  from  its  general  character. 
It  embraces  the  subject  of  the  liability  of  the  carrier  under  a  bill  of  lading 
which  he  must  issue  and  limits  his  power  to  exempt  himself  by  rule, 
regulation  or  contract.  Almost  every  detail  of  the  subject  is  covered  so 
completely  that  there  can  be  no  rational  doubt  but  that  Congress  intended 
to  take  possession  of  the  subject  and  supersede  all  state  regulation  with 
reference  to  it.  Only  the  silence  of  Congress  authorized  the  exercise  of 
the  police  power  of  the  State  upon  the  subject  of  such  contracts.  But 
when  Congress  acted  in  such  a  way  as  to  manifest  a  purpose  to  exercise 
its  conceded  authority,  the  regulating  power  of  the  State  ceased  to 
exist.     .     .     . 

"To  hold  that  the  liability  therein  declared  may  be  increased  or 
diminished  by  local  regulation  or  local  views  of  public  policy  will  eithei 
make  the  provision  less  than  supreme  or  indicate  that  Congress  has  not 
shown  a  purpose  to  take  possession  of  the  subject.  The  first  would  be 
unthinkable  and  the  latter  would  be  to  revert  to  the  uncertainties  and  di- 
versities of  ruling  which  led  to  the  amendment.  The  duty  to  issue  a 
bill  of  lading  and  the  liability  thereby  assumed  are  covered  in  full, 
and  though  there  is  no  reference  to  the  effect  upon  state  regulatoin,  it  is 
evident  that  Congress  intended  to  adopt  a  uniform  rule  and  relieve  such 
contracts  from  the  diverse  regulation  to  which  they  had  been  theretofore 
subject."  9 

The  suit  before  the  court  was  one  started  in  the  Kentucky  court  to 
collect  the  full  value  of  an  undelivered  interstate  shipment  notwithstanding 
a  stipulation  limiting  the  carrier's  liability  to  the  agreed  value.  Under 
the  law  of  Kentucky  this  contract  was  invalid.  The  Supreme  Court 
held  that  it  was  not  forbidden  by  the  Carmack  Amendment  since  it  was 
not  a  limitation  of  liability  for  negligence.  So  the  law  that  the  Supreme 
Court  applied  to  hold  the  stipulation  valid  was  not  the  Kentucky  law 
nor  any  declaration  by  Congress  on  the  subject,  but  was  the  established 
rule  of  the  common  law  as  declared  by  the  Supreme  Court  of  the  United 

'  Ibid.  600.  Aspects  of  the  general  problem  are  dealt  with  in  John  E.  Tracy, 
The  Jurisdiction  of  State  Courts  Over  Maritime  Vessels  Engaged  in  Interstate  and 
Foreign  Commerce  (1912)  75  Central  Law  Journ.  257. 

8  (1913)  226  U.  S.  491,  33  Sup.  Ct.  148.  See  (1913)  1  Georgetown  Law 
Tourn.  169;  (1913)  26  Harvard  Law  Rev.  456;  (1913)  8  Illinois  Law  Rev.  123; 
(1913)  11  Michigan  Law  Rev.  460;  (1913)  61  Univ.  of  Pennsylvania  Law  Rev. 
501;  and   (1913)    18  Virginia  Law  Reg.  705. 

8  Supra,  footnote  8,  pp.  505-6. 
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States.  Congress  having  taken  over  the  subject  matter,  state  law  was 
inapplicable.  Congress  not  having  spoken  with  respect  to  such  a  stipula- 
tion as  that  before  the  court,  the  Supreme  Court  applied  the  rule  of 
common  law  that  it  preferred.10  The  same  principle  was  applied  to 
similar  stipulations  in  Chicago,  B.  &  Q.  R.  Co.  v.  Miller11  and  Chicago, 
St.  P.,  M.  &  O.  R.  Co.  v.  Latta12  decided  on  the  same  day  as  the  Croninger 
case.  The  decisions  in  these  cases  were  unanimous  but  were  reached 
only  after  re-arguments.13 

Missouri,  K.  &  T.  R.  Co.  v.  Harriman  l4  sanctioned  a  stipulation  in 
a  shipping  contract  that  no  suit  should  be  brought  after  the  lapse  of 
ninety  days  from  the  happening  of  any  loss  or  damage  though  such  stipu- 
lations were  forbidden  by  statutes  of  the  state  in  which  the  contract 
was  made  and  the  loss  occurred,  and  of  the  state  in  which  suit  was 
brought.  The  Carmack  Amendment  was  silent  on  the  point,  so  the 
Supreme  Court  applied  its  common  law  idea  that  such  a  restriction  is 
reasonable.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cramer  15  approved  of  a 
stipulation  limiting  liability  to  an  agreed  value  as  against  the  prohibition 
of  an  Iowa  statute  which  had  previously  been  held  applicable  to  interstate 

shipments  prior  to  the  enactment  of  the  Carmack  Amendment.  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Robinson™  and  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Moore  17  denied  any  effect  to  an  alleged  oral  agreement  without  limitation 
of  the  carrier's  liability  and  held  that  the  shipment  at  the  lower  of  two 
possible  rates  limited  recovery  to  the  valuation  specified  "in  the  tariff  offer- 
ing that  rate.  Boston  &  Maine  R.  Co.  v.  Hooker  18  held  that  the  Car- 
mack Amendment  supersedes  state  law  as  to  the  liability  for  losing  bag- 

10  The  Croninger  case  was  cited  in  Barrett  v.  New  York  (1914)  232  U.  S. 
14,  34  Sup.  Ct.  203,  as  authority  that  Congress  had  so  assumed  control  of  inter- 
state express  carriers  as  to  preclude  the  operation  of  state  laws  requiring  licenses 
for  vehicles  and  drivers  engaged  in  delivering  express  of  extra-state  origin  and 
obliging  such  carriers  to  give  a  bond  conditioned  on  safe  delivery  of  the  packages 
entrusted  to  them.  The  requirements  were  held  invalid  regulations  of  interstate 
commerce  irrespective  of  federal  assumption  of  control  of  the  subject  matter, 
so  that  the  reference  to  the  Act  of  1906  was  in  the  nature  of  a  flying  buttress  to 
a  wall  that  could  stand  independently. 

u  (1913)  226  U.  S.  513,  33  Sup.  Ct.  155. 

u  (1913)  226  U.  S.  519,  33  Sup.  Ct.  155. 

"  On  the  question  whether  the  carrier's  liability  is  governed  by  state  or  federal 
law,  see  Edmund  F.  Trabue,  Contract*  Limitation  of  Common  Carrier's  Liability, 
State  and  Federal  (1914)  48  American  Law  Rev.  50;  and  notes  in  (1911)  60 
Univ.  of  Pennsylvania  Law  Rev.  39;  and  (1913)  18  Virginia  Law  Reg.  705.  In 
(1913)  27  Harvard  Law  Rev.  183,  is  a  note  on  a  state  case  holding  that  notwith- 
standing the  Carmack  Amendment  a  state  may  enforce  a  statute  making  an  initial 
carrier  trace  interstate  shipments.  For  a  consideration  of  problems  of  conflict  of 
laws  presented  by  the  situation  prior  to  the  federal  assumption  of  control  see 
(1913)    13  Columbia  Law  Rev.  637,  642. 

"  (1913)  227  U.  S.  657,  33  Sup.  Ct.  397.    See  (1913)  11  Michigan  Law  Rev.  588. 

"  (1914)  232  U.  S.  490,  34  Sup.  Ct.  383. 

"  (1914)  233  U  .S.  173,  34  Sup.  Ct.  556. 

"  (1914)  233  U.  S.  182,  34  Sup.  Ct.  558. 

"(1914)  233  U  S.  97.  34  Sup.  Ct.  526.  See  (1914)  27  Harvard  Law  Rev. 
737,  755;  (1914)  Illinois  Law  Rev.  276;  and  (1914)  62  Univ.  of  Pennsylvania 
Law  Rev.  638.  The  decision  in  the  court  below  is  considered  in  (1911)  25 
Harvard  Law  Rev.  186.  and   (1911)    10  Michigan  Law  Rev.  133. 
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gage  checked  on  a  passenger's  ticket.  In  these  last  three  cases  Mr.  Justice 
Pitney  dissented,  not  because  he  thought  state  law  applicable,  but  because 
he  disagreed  with  his  colleagues  as  to  the  applicable  common  law  princi- 
ples in  the  light  of  their  previous  discovery  and  enunciation  by  the  Su- 
preme Court. 

A  different  result  was  reached  in  Missouri,  K.  &  T.  R.  Co.  v.  Har- 
ris 19  which  found  nothing  in  the  Carmack  Amendment  to  prevent  a  state 
court  from  awarding  an  attorney's  fee  of  not  over  $20  to  a  successful 
shipper  in  a  suit  in  which  liability  was  predicated  on  the  Carmack  Amend- 
ment. The  state  statute  awarded  such  fees  for  successful  prosecution  of 
various  sorts  of  claims  and  so  did  not  select  for  any  special  treatment  de- 
faults in  paying  for  losses  arising  out  of  interstate  shipments.  The  state 
law,  declared  Mr.  Justice  Pitney,  "does  not  in  anywise  either  enlarge  or 
limit  the  responsibility  of  the  carrier  for  the  loss  of  property  intrusted  to 
it  in  transportation,  and  onlv  incidentallv  affects  the  remedy  for  en- 
forcing that  responsibility."  It  "imposes,  not  a  penalty,  but  a  com- 
pensatory allowance  for  the  expense  of  employing  an  attorney."  Though 
the  federal  act  does  not  award  attorney's  fees  in  actions  for  property  lost 
in  transportation,  it  does  not  follow  that  a  state  may  not  do  so.  The  state 
courts  have  jurisdiction  to  entertain  actions  in  which  the  liability  is 
governed  by  the  Carmack  Amendment  "and  some  differences  respecting 
the  allowance  of  costs  and  the  amount  of  the  costs  are  inevitable,  as  being 
peculiar  to  the  forum." 

In  several  cases  the  efforts  of  a  state  to  compel  a  carrier  to  receive 
freight  tendered  for  interstate  shipment  and  to  forward  it  by  the  route 
selected  by  the  person  offering  it  were  futile  because  the  court  thought 
that  Congress  had  so  taken  possession  of  the  subject  matter  as  to  pre- 
clude the  further  exercise  of  state  authority.  In  Southern  Railway  Co.  v. 
Rcid  20  Mr.  Justice  McKenna  found  square  opposition  between  the  state 
and  the  federal  requirements.  By  the  Hepburn  Act  Congress  had  for- 
bidden interstate  transportation  of  freight  until  a  rate  had  been  fixed  and 
proclaimed.  Freight  was  tendered  for  an  interstate  shipment  for  which 
no  rate  had  been  fixed.  Refusal  to  receive  and  ship  was  based  on  the 
absence  of  a  rate.  Steps  to  establish  a  rate  were  at  once  taken  and  the 
goods  were  accepted  as  soon  as  the  rate  was  promulgated.  The  suit  was 
by  the  shipper  for  the  penalty  provided  by  state  law  and  the  claim  was 
based  on  the  intervening  delay.  Thus  the  state  law  penalized  refusal  to 
ship  when  the  federal  law  forbade  shipping.  Obviously  the  carrier 
could  not  serve  two  such  masters  and  so  it  was  excused  from  serving 
the  state.    The  same  result  was  reached  in  Southern  Railway  Co.  v.  Rcid 


19  (1914)  234  U.  S.  412,  34  Sup.  Ct.  790. 

:o  (1912)  222  U.  S.  424,  32  Sup.  Ct.  140.  See  (1912)  12  Columbia  Law  Rev. 
167;  and  (1912)  10  Michigan  Law  Rev.  641.  The  decision  in  the  state  court  is 
treated  in   (1911)   11  Columbia  Law  Rev.  284. 
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&  Beam,21  and  Southern  Railway  Co.  v.  Burlington  Lumber  Co.,22  both 
of  which  involved  the  same  North  Carolina  statute  held  inapplicable  in  the 

Rcid  case. 

State  demurrage  laws  met  a  similar  rebuff  in  Chicago,  R.  I.  &  P.  R. 

Co.  v.  Hardzvick  Fanners  Elevator  Co.,2S  Yazoo  &  Mississippi  Valley  R. 
Co.  v.  Greenzvood  Grocery  Co.24  and  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Edwards.27'  The  Minnesota  law  held  inapplicable  in  the  Hardzvick  case 
required  carriers  to  furnish  freight  cars  on  demand  and  penalized  dis- 
obedience. The  Hepburn  Act  had  made  it  the  duty  of  carriers  to  furnish 
transportation  upon  reasonable  request  therefor  and  made  them  liable  for 
injury  caused  by  non-compliance.  The  state  and  federal  laws  were  not 
necessarily  in  conflict  but  Congress  had  covered  the  subject  matter  and 
this  ended  the  possible  impact  of  the  state  statute.  The  Mississippi  stat- 
ute involved  in  the  Greenwood  case  penalized  failure  to  deliver  cars  with- 
in twenty- four  hours  after  arrival  with  no  allowance  whatever  for  any 
justifiable  excuse  for  the  delay.  This  was  held  so  unreasonable  as  to  be 
void  even  as  to  penalties  accrued  prior  to  the  Hepburn  Act.  Penalties 
accrued  thereafter  were  void  because  Congress  had  acted.  The  Arkansas 
law  disregarded  in  the  Edwards  case  imposed  penalties  of  $5  a  day  for 
failure  to  notify  a  consignee  promptly  of  the  arrival  of  a  shipment  at 
destination.     Chief  Justice  White  declared  the  Hardwick  case 

"controlling  because  the  legislation  of  Congress  as  clearly  excludes  the 
right  of  a  State  to  penalize  for  failure  to  deliver  interstate  freight  at  the 
termination  of  an  interstate  shipment  as  it  was  found  to  prevent  a  State 
from  penalizing  for  failure  to  furnish  cars  for  the  initiation  of  the  move- 
ment of  interstate  traffic," 

since  the  obligation  to  deliver  as  well  as  to  start  is  within  the  transporta- 
tion dealt  with  by  the  Hepburn  Act.2'1 

It  seems  from  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa  2~  that  no  federal 
regulation  as  to  the  furnishing  of  cars  necessarily  prevents  a  state  from 
dealing  with  cars  that  have  come  in  from  outside  where  the  particular 
order  in  question  relates  only  to  an  intrastate  movement.  The  case  sus- 
tained an  order  of  the  Iowa  commission  requiring  carriers  to  accept  ship- 
ments of  coal  in  carload  lots  at  Davenport  for  other  points  in  Iowa  when 
tendered  in  the  cars  which  had  brought  the  coal  to  Davenport  from  points 
in  Illinois.     The  railroad  desired  to  make  the  new  shipment  in  its  own 

11  (1912)  222  U.  S.  444,  32  Sup.  Ct.  145. 

a  (1912)  225  U.  S.  99,  32  Sup.  Ct.  657. 
(1913)   226  U.  S.  426,  33  Sup.  Ct.  174.     See    (1913)    18  Virginia   Law   Reg. 
778. 

;4  (1913)  227  U.  S.  1,  33  Sup.  Ct.  213. 

16  (1913)  227  U.  S.  265,  33  Sup.  Ct.  262. 

"  A  state  decision  holding  that  delay  in  shipment  cannot  he  penalized  by  the 
state  when  the  shipment  is  between  two  points  in  the  state  over  a  route  partly  in 
another  state  is  discussed  in  (1912)  11  Michigan  Law  Rev.  157.  The  effect  of  the 
Hepburn  Act  on  state  laws  is  considered  also  in  (1911)  24  Harvard  Law  Rev.  581  ; 
and  (1914)  27  Harvard  Law  Rev.  388. 

T  (1914)  233  U.  S.  334,  34  Sup.  Ct.  592. 
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cars,  thus  necessitating  a  reloading.  The  court  accepted  the  findings  of 
the  state  commission  that  all  certainty  as  to  the  ultimate  destination  of 
the  cars  ended  at  Davenport  which  was  the  distributing  point  for  the 
coal,  and  so  held  that  the  interstate  journey  ended  at  Davenport  where 
a  new  intrastate  journey  began.  After  sustaining  the  order  of  the  com- 
mission as  a  proper  exercise  of  police  power,  Mr.  Justice  Hughes  de- 
clared : 

"Finally,  it  is  said  that  the  order  of  the  Commission  interferes  with 
interstate  commerce  because  the  cars  in  question  were  the  vehicles  of  that 
commerce  and  were  brought  into  the  State  as  such.  No  question,  how- 
ever, is  presented  here  as  between  the  shippers  and  the  owners  of  the 
cars,  and  no  actual  interference  with  interstate  commerce  is  shown. 
Nor  does  it  appear  that  any  regulation  under  Federal  authority  has  been 
violated."  28 

In  other  cases  the  contention  that  Congress  had  so  taken  control  of 
the  duties  of  interstate  carriers  as  to  preclude  the  state  action  complained 
of  was  rejected  as  without  foundation.  Southern  Pacific  Co.  v.  Schuyler29 
was  an  action  brought  in  a  state  court  to  recover  for  injuries  to  a  railway 
mail  clerk  while  riding  on  an  interstate  pass  when  off  duty.  The  com- 
pany relied  on  the  provision  in  the  Hepburn  Act  forbidding  the  giving  of 
free  passes.  The  court  did  not  decide  whether  the  Act  applied  to  such 
a  pass  as  it  held  that  the  statute  fixed  the  penalties  for  its  violation  by 
declaring  that  passenger  and  carrier  should  be  guilty  of  a  misdemeanor 
punishable  by  fine,  thus  leaving  the  question  of  liability  for  injuries 
still  under  the  control  of  state  law. 

In  Grand  Trunk  R.  Co.  v.  Michigan  Railroad  Commission 30  an 
interstate  carrier  objected  to  an  order  of  a  state  commission  suspending 
its  tariff  for  deliveries  to  team  tracks  or  for  the  use  of  team  tracks  to 
load  on  to  cars  and  for  switching  to  and  from  industrial  sidings.  The 
evident  purpose  of  the  state  commission  was  to  compel  such  service  and 
to  prevent  discrimination  in  the  charges,  but  the  particular  order  was 
preliminary  only  and  the  ultimate  effect  on  interstate  commerce  was 
problematical.  The  decision  goes  no  further,  then,  than  to  settle  that  the 
subject  matter  is  within  the  competence  of  state  authority.  With  regard 
to  the  alleged  action  of  Congress,  Mr.  Justice  McKenna  declared: 

"We  will  not  dwell  on  the  contention  of  appellants  that  Congress  has 
taken  over  the  whole  subject  of  terminals,  team  tracks,  switching  tracks, 
sidings,  etc.  We  need  make  no  other  comment  than  that  it  cannot  be 
asserted  as  a  matter  of  law  that  Congress  has  done  so ;  and  where  the 
accommodation  between  intrastate  and  interstate  commerce  shall  be  made 
we  are  not  called  upon  to  say  on  this  record."31 

More  exhaustive  analysis  was  given  to  the  contention  raised  in  The 


28  Ibid.  345. 

29  (1913)  227  U.  S.  601,  33  Sup.  Ct.  277. 

30  (1913)  231  U.  S.  457,  34  Sup.  Ct.  152. 
81  Ibid.  466. 
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Minnesota  Rate  Cases/-  the  Missouri  Rate  Cases  33  and  other  decisions  :;4 
rendered  at  the  same  time  in  which  it  was  urged  unsuccessfully  that  Con- 
gress had  taken  action  which  prevented  the  states  from  fixing  intrastate 
rates  at  such  low  limits  as  to  discriminate  against  higher  interstate  rates 
for  traffic  which  competed  with  intrastate  traffic.  Weight  was  attached 
to  the  fact  that  the  Interstate  Commerce  Act  of  1887  expressly  provided 
that  its  provisions  should  not  apply  to  the  transportation  of  persons  or 
property  wholly  within  one  state  and  not  shipped  to  or  from  a  foreign 
country,  from  or  to  any  state  or  territory,  which  proviso  was  repeated  in 
the  amendments  of  1906.  In  dealing  with  a  provision  in  the  act  of  Con- 
gress prohibiting  carriers  from  giving  an  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  locality,  which,  it  was  contended,  applied  "to 
unreasonable  discrimination  between  localities  in  different  states,  as  well 
when  arising  from  an  intrastate  rate  as  compared  with  an  interstate  rate 
as  when  due  to  interstate  rates  exclusively,"  Mr.  Justice  Hughes  ob- 
served : 

"If  it  be  assumed  that  the  statute  should  be  so  construed,  and  it  is  not 
necessary  now  to  decide  the  point,  it  would  inevitably  follow  that  the 
controlling  principle  governing  the  enforcement  of  the  act  should  be 
applied  to  such  cases  as  might  thereby  be  brought  within  its  purview ;  and 
the  question  whether  the  carrier,  in  such  a  case,  was  giving  an  undue 
or  unreasonable  preference  or  advantage  to  one  locality  as  against  an- 
other, or  subjecting  any  locality  to  an  undue  or  unreasonable  prejudice  or 
disadvantage,  would  be  primarily  for  the  investigation  and  determination 
of  the  Interstate  Commerce  Commission  and  not  for  the  courts.  The 
dominating  purpose  of  the  statute  was  to  secure  conformity  to  the  pre- 
scribed standards  through  the  examination  and  appreciation  of  the  com- 
plex facts  of  transportation  by  the  body  created  for  that  purpose;  and.  a? 
this  court  has  repeatedly  held,  it  would  be  destructive  of  the  system  of 
regulation  defined  by  the  statute  if  the  court  without  the  preliminary  action 
of  the  Commission  were  to  undertake  to  pass  upon  the  administrative 
questions  which  the  statute  has  primarily  confided  to  it.  .  .  .  In  the 
present  case,  there  has  been  no  finding  by  the  Interstate  Commerce  Com- 
mission of  unjust  discrimination  violative  of  the  act ;  and  no  action  of 
that  body  is  before  us  for  review."  S5 

Then  follows  a  review  of  numerous  decisions  in  which  it  was  taken  for 
granted  that  no  action  of  Congress  had  precluded  the  states  from  regulat- 
ing intrastate  rates  even  though  the  fixing  of  such  rates  indirectly  affected 
interstate  rates.  One  of  the  cases  involved  a  road  chartered  and  aided  by 
the  federal  government  which  had  reserved  express  power  to  limit  all  its 

n  (1913)  230  U.  S.  352.  33  Sup.  Ct.  729.  For  references  to  discussions  of  this 
case  see   (1921)  21  Columbia  Law  Rev.  743nl4. 

"  (1913)  230  U.  S.  474.  33  Sup.  Ct.  975. 

"Chesapeake  &  Ohio  R.  Co.  v.  Conley  (1913)  230  U.  S.  513,  33  Sup.  Ct.  985; 
Oregon  Railroad  &  Xavigation  Co.  v.  Campbell  (1913)  230  U.  S.  525.  33  Sup.  Ct. 
1026;  Southern  Pacific  Co.  v.  Campbell  (1913)  230  U.  S.  537,  33  Sup.  Ct.  1027;  and 
Allen  v.  5"/.  Louis,  I.  M.  <cr  5".  R.  Co.  (1913)  230  U.  S.  553,  33  Sup.  Ct.  1030.  A 
little  later  the  point  was  reaffirmed  in  Louisville  &  S'ashville  R.  Co.  v.  Garrett 
(1913)  231  U.  S.  298.  34  Sup.  Ct.  48. 

■  (1913)  230  U.  S.  352,  419-20,  33  Sup.  Ct.  729. 
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rates,  local  as  well  as  interstate.  This  reservation  "was  not  deemed  to  be 
equivalent  to  a  declaration  that  the  states  through  which  the  road  might 
be  constructed  should  not  regulate  rates  for  intrastate  transportation." 
In  answer  to  the  argument  that  "the  interblending  of  operations  in  the 
conduct  of  interstate  and  local  business"  was  such  that  "no  regulation 
of  rates  can  be  just  which  does  not  take  into  consideration  the  whole  field 
of  the  carrier's  operations,  irrespective  of  state  lines,"  Mr.  Justice  Hughes 
declared : 

"But  these  considerations  are  for  the  practical  judgment  of  Congress 
in  determining  the  extent  of  the  regulation  necessary  under  existing  condi- 
tions of  transportation  to  conserve  and  promote  the  interests  of  interstate 
commerce.  If  the  situation  has  become  such,  by  reason  of  the  inter- 
blending of  the  interstate  and  intrastate  operations  of  interstate  carriers, 
that  adequate  regulation  of  their  interstate  rates  cannot  be  maintained 
without  imposing  requirements  with  respect  to  their  intrastate  rates  which 
substantially  affect  the  former,  it  is  for  Congress  to  determine,  within  the 
limits  of  its  constitutional  authority  over  interstate  commerce  and  its  in- 
struments, the  measure  of  the  regulation  it  should  supply.  It  is  the  func- 
tion of  this  court  to  interpret  and  apply  the  law  already  enacted,  but  not 
under  the  guise  of  construction  to  provide  a  more  comprehensive  scheme 
of  regulation  than  Congress  has  decided  upon.  Nor,  in  the  absence  of 
Federal  action,  may  we  deny  effect  to  the  laws  of  the  State  enacted  within 
the  field  which  it  is  entitled  to  occupy  until  its  authority  is  limited  through 
the  exertion  by  Congress  of  its  paramount  constitutional  power.""6 

A  little  later  in  a  dispute  between  Louisiana  and  Texas  communities 
the  Interstate  Commerce  Commission  ordered  Texas  intrastate  rates  to  be 
raised  in  order  to  prevent  discrimination  against  Louisiana  points.  In 
Houston,  East  &  West  Texas  Railway  Co.  v.  United  States37  (The 
Shrcveport  Rate  Case)  this  action  was  sustained  and  the  conflicting  orders 
of  the -Texas  commission  were  annulled.  The  road  contended  that  Con- 
gress had  preserved  state  power  over  intrastate  rates  by  a  proviso  that 
the  statute  should  not  apply  to  transportation  "wholly  within  one  state," 
but  Mr.  Justice  Hughes  answered: 

"The  Commission  was  dealing  with  the  relation  of  rates  injuriously 
affecting,  through  an  unreasonable  discrimination,  traffic  that  was  inter- 
state. The  question  was  thus  not  simply  one  of  transportation  that  was 
'wholly  within  one  state.'  These  words  of  the  proviso  have  appropriate 
reference  to  exclusively  intrastate  traffic,  separately  considered ;  to  the 

36  Ibid.  432-33. 

37  (1914)  234  U.  S.  342,  34  Sup.  Ct.  833.  See  Henry  Wolf  Bickle,  Federal 
Control  of  Intrastate  Railroad  Rates  (1914)  63  Univ.  of  Pennsylvania  Law  Rev. 
69;  William  C.  Coleman,  The  Evolution  of  Federal  Regulation  of  Intrastate  Rates; 
The  Shreveport  Rate  Cases  (1914)  28  Harvard  Law  Rev.  34;  John  S.  Sheppard, 
Jr.,  Another  Word  About  the  Evolution  of  the  Federal  Regulation  of  Intra- 
state Rates  and  The  Shreveport  Rate  Cases  (1915)  28  Harvard  Law  Rev.  294; 
and  notes  in  (1914)  2  California  Law  Rev.  482;  (1914)  14  Columbia  Law  Rev. 
583,  607;  and  (1913)  9  Illinois  Law  Rev.  276.  The  decision  in  the  Commerce 
Court  is  discussed  in  William  C.  Coleman,  The  Vanishing  Rate-making  Power  of 
the  States  (1914)  14  Columbia  Law  Rev.  122;  and  a  note  in  (1913)  26  Harvard 
Law  Rev.  757. 
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regulation  of  domestic  commerce,  as  such.  The  powers  conferred  by  the 
act  are  not  thereby  limited  where  interstate  commerce  itself  is  involved.'"18 

The  constitutional  justification  for  depriving  the  state  of  power  to  fix 
local  rates  when  interstate  rates  are  injuriously  affected  is  put  as  follows: 

"Nor  can  the  attempted  exercise  of  state  authority  alter  the  matter,  where 
Congress  has  acted,  for  a  state  may  not  authorize  the  carrier  to  do  what 
Congress  is  entitled  to  forbid  and  has  forbidden. 

"It  is  to  be  noted  .  .  .  that  the  power  to  deal  with  the  relation 
between  the  two  kinds  of  rates,  as  a  relation,  lies  exclusively  with  Con- 
gress. It  is  manifest  that  the  state  cannot  fix  the  relation  of  the  carrier's 
interstate  and  intrastate  charges  without  directly  interfering  with  the 
former,   unless   it   simply   follows   the   standard    set   bv    federal    author- 

"It  is  also  clear  that,  in  removing  the  injurious  discriminations  against 
interstate  traffic  arising  from  the  relation  of  intrastate  to  interstate  rates. 
Congress  is  not  bound  to  reduce  the  latter  below  what  it  may  deem  to  be  a 
proper  standard,  fair  to  the  carrier  and  to  the  public.  Otherwise  it  could 
prevent  the  injury  to  interstate  commerce  only  by  the  sacrifice  of  its 
judgment  as  to  interstate  rates.  Congress  is  entitled  to  maintain  its  own 
standard  as  to  these  rates,  and  to  forbid  any  discriminatory  action  by  inter- 
state carriers  which  will  obstruct  the  freedom  of  movement  of  interstate 
traffic  over  their  lines  in  accordance  with  the  terms  it  established."  39 

Justices  Lurton  and  Pitney  dissented,  but  filed  no  opinion. 

Prior  to  the  enactment  by  Congress  of  legislation  regulating  the  lia- 
bility of  interstate  carriers  for  injuries  to  their  employees  it  was  uncon- 
tested that  state  law  was  applicable.  The  first  federal  Employers'  Lia- 
bility Law  was  held  unconstitutional  because  in  excess  of  the  commerce 
power.  In  Chicago,  I.  &  L.  R.  Co.  v.  Hackett,40  Mr.  Justice  Lurton  de- 
clared that  this  first  federal  act  was  "as  inoperative  as  if  it  had  never 
been  passed,  for  an  unconstitutional  act  is  not  a  law,  and  can  neither 
confer  a  right  or  immunity  nor  operate  to  supersede  any  existing  valid 
law."  It  therefore  did  not  preclude  the  continued  application  of  state  law. 
This  was  distinguished  from  a  case41  which  held  that  the  federal  Hours 
of  Service  Law  took  complete  control  of  the  subject  from  the  time  of  its 
enactment  even  though  by  its  own  terms  its  operation  was  postponed  for  a 
year.  Such  purpose  to  take  control  could  not  "be  manifested  by  a  void 
statute,  since  it  was  not  a  law  for  any  purpose." 

The  second  federal  Employers'  Liability  Act  which  applied  only  to 
injuries  received  by  employees  when  engaged  in  interstate  commerce 
was  sustained  in  the  Second  Employers'  Liability  Cases  (Mondou  v.  Nczv 
York,  N.  H.  &  II.  R.  Co.)  4-  in  which  it  was  held  to  supersede  all  state 

"  (1914)  234  U.  S.  342,  358,  34  Sup.  Ct.  833. 

"Ibid.  353-55. 

40  (1913)  228  U.  S.  559,  33  Sup.  Ct.  581. 

" Northern  Pacific  Co.  v.  Washington,  infra,  footnote  61. 
42  (1912)  223  U.  S.  1,  32  Sup.  Ct.  169.    See  (1912)   12  Columbia  Law  Rev.  252. 
272:    (1912)   25  Harvard  Law   Rev.  548,  565;    (1912)    10  Michigan   Law  Rev.  378, 
491;   (1912)  60  Univ.  of  Pennsylvania  Law  Rev.  501;  and  (1912)   18  Virginia  Law 
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law  as  to  injuries  within  its  scope.  On  this  point  Mr.  Justice  Van 
Devanter  observed : 

"True,  prior  to  the  present  act  the  laws  of  the  several  States  were 
regarded  as  determinative  of  the  liability  of  employers  engaged  in  inter- 
state commerce  for  injuries  received  by  their  employes  while  engaged 
in  such  commerce.  But  that  was  because  Congress,  although  empowered 
to  regulate  that  subject,  had  not  acted  thereon,  and  because  the  subject 
is  one  which  falls  within  the  police  power  of  the  States  in  the  absence 
of  action  by  Congress.  .  .  .  The  inaction  of  Congress,  however,  in 
no  wise  affected  its  power  over  the  subject.  .  .  .  And  now  that  Con- 
gress has  acted,  the  laws  of  the  States,  in  so  far  as  they  cover  the  same 
field,  are  superseded,  for  necessarily  that  which  is  not  supreme  must 
yield  to  that  which  is."43 

One  of  the  cases  involved  in  the  opinion  had  come  from  Connecticut 
and  Chief  Justice  Baldwin  of  the  Connecticut  Supreme  Court  had  in- 
sisted that  Congress  could  not  force  the  state  courts  to  enforce  the  lia- 
bility provided  by  the  federal  act.  His  opinion,  it  may  be  remembered, 
had  prompted  comments  from  the  late  Colonel  Roosevelt  which  drew 
from  the  venerable  Chief  Justice  a  threat  of  a  libel  suit.  In  pointing 
out  the  errors  in  the  constitutional  conceptions  of  Judge  Baldwin,  Mr. 
Justice  Van  Devanter  said : 

"Because  of  some  general  observations  in  the  opinion  of  the  Su- 
preme Court  of  Errors,  and  to  the  end  that  the  remaining  ground  of 
decision  advanced  therein  may  be  more  accurately  understood,  we  deem 
it  well  to  observe  that  there  is  not  here  involved  any  attempt  by  Con- 
gress to  enlarge  or  regulate  the  jurisdiction  of  state  courts  or  to  control 
or  affect  their  modes  of  procedure,  but  only  a  question  of  the  duty  of 
such  a  court,  when  its  ordinary  jurisdiction  as  prescribed  by  local  laws 
is  appropriate  to  the  occasion  and  is  invoked  in  conformity  with  those 
laws,  to  take  cognizance  of  an  action  to  enforce  a  right  of  civil  recovery 
arising  under  the  act  of  Congress  and  susceptible  of  adjudication  ac- 
cording to  the  prevailing  rules  of  procedure.  We  say  'when  its  ordinary 
jurisdiction  as  prescribed  by  local  laws  is  appropriate  to  the  occasion,' 
because  we  are  advised  by  the  decisions  of  the  Supreme  Court  of  Errors 
that  the  Superior  Courts  of  the  State  are  courts  of  general  jurisdiction, 
are  empowered  to  take  cognizance  of  actions  to  recover  for  personal 
injuries  and  for  death,  and  are  accustomed  to  exercise  that  jurisdiction, 
not  only  in  cases  where  the  right  of  action  arose  under  the  laws  of  that 
State,  but  also  in  cases  where  it  arose  in  another  State,  under  its  laws, 
and  in  circumstances  in  which  the  laws  of  Connecticut  give  no  right  of 
recovery,  as  where  the  causal  negligence  was  that  of  a  fellow  servant."44 

Mr.  Justice  Van  Devanter  makes  clear  also  that  the  aversion  of  the  state 
court  to  the  rules  of  liability  provided  by  Congress  has  no  bearing  on 
the  issue  as  to  the  duty  to  enforce  that  liability.     There  is  perhaps  some 


Reg.  491.  For  discussions  prior  to  the  Supreme  Court  decision  see  John  L.  Hall. 
The  Federal  Emplovers'  Liability  Act  (1910)  20  Yale  Law  Journ.  122;  and  a 
note  in  (1910)  24  Harvard  Law  Rev.  156. 

M  (1912)  223  U.  S.  1,  54-55,  32  Sup.  Ct.  169. 

"Ibid.  56-57. 
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confusion  between  the  state  as  a  political  entity  and  the  state  as  geo- 
graphical area  when  he  says: 

"The  suggestion  that  the  act  of  Congress  is  not  in  harmony  with 
the  policy  of  the  State,  and  therefore  that  the  courts  of  the  State  are  free 
to  decline  jurisdiction,  is  quite  inadmissible,  because  it  presupposes  what 
in  legal  contemplation  does  not  exist.  When  Congress,  in  the  exertion 
of  the  power  confided  to  it  by  the  Constitution,  adopted  that  act,  it 
spoke  for  all  the  people  and  all  the  States,  and  thereby  established  a 
policy  for  all.  That  policy  is  as  much  the  policy  of  Connecticut  as  if 
the  act  had  emanated  from  its  own  legislature,  and  should  be  respected 
accordingly  in  the  courts  of  the  State."45 

Plainly  in  one  sense  the  Connecticut  court  was  forbidden  to  apply  the 
law  of  Connecticut  and  required  to  apply  the  law  of  a  different  sover- 
eignty. The  same  compulsion  exists  under  the  full-faith-and-credit  clause 
when  the  courts  of  one  state  are  required  to  enforce  the  judgments  of 
those  of  another.  Such  compulsion  is  absent  when  a  state  court  of 
its  own  free  will  applies  a  principle  of  conflict  of  laws  which  results  in 
determining  an  issue  in  the  light  of  the  law  of  another  state.  Of  the 
possible  inconveniences  in  requiring  state  courts  to  enforce  the  pre- 
scriptions of  statutes  of  the  United  States  Mr.  Justice  Van  Devanter 
says  in  his  concluding  paragraphs : 

"We  are  not  disposed  to  believe  that  the  exercise  of  jurisdiction 
by  the  State  courts  will  be  attended  by  any  appreciable  inconvenience 
or  confusion ;  but,  be  this  as  it  may,  it  affords  no  reason  for  declining 
a  jurisdiction  conferred  by  law.  The  existence  of  the  jurisdiction  creates 
an  implication  of  duty  to  exercise  it,  and  that  its  exercise  may  be  onerous 
does  not  militate  against  that  implication.  Besides,  it  is  neither  new 
nor  unusual  in  judicial  proceedings  to  apply  different  rules  of  law  to 
different  situations  and  subjects,  even  although  possessing  some  elements 
of  similarity,  as  where  the  liability  of  a  public  carrier  for  personal  in- 
juries turns  upon  whether  the  injured  person  was  a  passenger,  an  em- 
ployee, or  a  stranger.  But  it  never  has  been  supposed  that  courts  are 
at  liberty  to  decline  cognizance  of  cases  of  a  particular  class  merely 
because  the  rules  of  law  to  be  applied  in  their  adjudication  are  unlike 
those  applied  in  other  cases. 

"We  conclude  that  rights  arising  under  the  act  in  question  may  be 
enforced,  as  of  right,  in  the  courts  of  the  States  when  their  jurisdiction, 
as  prescribed  by  local  laws,  is  adequate  to  the  occasion."  46 

In  .9/.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly 47  it  is  held  that  state 
law  is  inapplicable  to  injuries  within  the  scope  of  the  federal  act  even 
though  that  act  gives  no  recovery  for  such  injuries.  The  Act  of  April 
22,  1908,  prior  to  the  Amendment  of  April  5,  1910,  made  no  provision 
for  the  survival  of  the  right  of  action  of  an  injured  employee  who  died 
as  a  result  of  his  injuries.     A  state  court  had  allowed  a  personal  repre- 


"  Ibid.  57. 
"//.id.  58-59. 

"(1913)   228  U.  S.  702,  33  Sup.  Ct.  703.     See    (1913)   2  California  Law  Rev. 
55;  (1913)   19  Virginia  Law  Reg.  224. 
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sentative  to  recover  damages  for  the  pain  and  injury  suffered  by  the 
deceased  and  this  was  held  to  be  erroneous,  since  the  amendment  of 
April  5,  1910,  providing  for  the  survival  of  the  right  of  action  of  the 
deceased,  was  not  retroactive.  Previously  in  Michigan  Central  R.  Co. 
v.  Vreeland48  Mr.  Justice  Lurton  had  pointed  out  that  the  act  of  1908 
made  no  provision  for  survival  and  had  asserted  that  therefore  the 
deceased's  right  of  action  did  not  pass  to  his  personal  representative 
"notwithstanding  state  legislation,"  since  "we  may  not  piece  out  this  act 
of  Congress  by  resorting  to  the  local  statutes  of  the  State  of  procedure 
or  that  of  injury."  The  question  of  survival  was  declared  to  be  not 
one  of  procedure,  "but  one  which  depends  on  the  substance  of  the  cause 
of  action." 

The  exclusiveness  of  the  right  of  recovery  under  the  federal  statute 
is  laid  down  in  a  number  of  cases  in  which  judgments  founded  on  that 
statute  were  reversed  because  the  action  was  not  brought  by  the  person 
entitled  by  that  act  to  sue  or  because  the  damages  awarded  were  in 
excess  of  those  allowed  by  Congress.  These  two  defects  prevented  an 
action  brought  under  state  law  in  St.  Louis,  S.  P.  &  T.  R.  Co.  v.  Seale49 
from  being  maintained  as  one  under  the  federal  law  when  it  appeared 
that  the  injury  was  received  in  the  course  of  interstate  commerce.  The 
wrongful  allowance  of  damages  dictated  by  state  law  but  disallowed 
by  federal  law  prevented  an  action  brought  under  state  law  from  being 
maintained  as  one  under  federal  law  in  North  Carolina  R.  Co.  v. 
Zachary.50 

In  these  last  two  cases  there  was  dispute  as  to  whether  the  injury 
was  within  the  federal  act  but  in  both  the  question  was  answered  in 
the  affirmative.  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale  51  involved  a  yard 
clerk  on  his  way  to  take  the  numbers  of  the  cars  on  a  train  coming  in 
from  another  state.  North  Carolina  R.  Co.  v.  Zachary  52  had  to  do  with 
a  fireman  who  had  prepared  his  engine  to  haul  a  train  on  which  inter- 
state cars  were  to  be  attached  and  was  killed  by  another  train  while, 
as  the  court  held,  still  in  the  course  of  his  duty  though  on  his  way  to 
his  boarding  house  to  make  some  final  preparation  for  starting.  In 
Missouri,  K.  &  T.  R.  Co.  v.  West,5*  however,  the  action  was  held  prop- 
erly maintainable  under  state  law,  since  the  Supreme  Court  found  that 
the  state  court  had  been  justified  in  holding  that  the  deceased  was  the 
employee  of  an  express  company  and  not  of  the  railroad  and  so  not 
within  the  purview  of  the  federal  act. 

The   impotence   of   a   state   statute   of    distributions    to    dictate    the 

48  (1913)  227  U.  S.  59,  33  Sup.  Ct.  192.  See  (1913)  26  Harvard  Law  Rev.  551. 
This  was  an  action  brought  in  the  federal  court  under  the  federal  statute. 

48  (1913)  229  U.  S.  156,  33  Sup.  Ct.  651.  See  (1913)  2  California  Law  Rev. 
56;   (1913)   19  Virginia  Law  Reg.  224. 

60  (1914)  232  U.  S.  248,  34  Sup.  Ct.  305.    See  (1914)  27  Harvard  Law  Rev.  591. 

"  Supra,  footnote  49. 

a  Supra,  footnote  50. 

63  (1914)  232  U.  S.  682,  34  Sup.  Ct.  471. 
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division  of  the  proceeds  of  a  claim  founded  on  the  federal  law  and 
compromised  by  the  personal  representative  to  whom  the  right  of  action 
was  given  by  that  law  was  declared  in  Taylor  v.  Taylor 5i  which  re- 
versed a  judgment  in  a  state  court  requiring  the  widow  of  the  deceased 
to  divide  with  his  father.  The  power  of  Congress  to  control  the  dispo- 
sition of  the  damages  recovered  under  the  federal  act  had  been  estab- 
lished in  one  of  the  suits  disposed  of  in  the  Second  Employers'  Liability 
Cases.55 

Various  acts  of  Congress  prescribing  the  appliances  to  be  used  on 
trains  engaged  in  interstate  commerce  were  unsuccessfully  adduced  in 
Atlantic  Coast  Line  R.  Co.  v.  Georgia  56  against  a  state  requirement  that 
trains  run  after  dark  on  main  lines  be  equipped  with  headlights  which 
shall  consume  not  less  than  300  watts  at  the  arc  and  with  a  reflector  not 
less  than  23  inches  in  diameter.  After  enumerating  acts  of  Congress 
referring  to  brakes,  couplers,  draw-bars,  grab  irons,  ash  pans,  sill  steps, 
ladders,  running  boards,  hand  holds,  etc.,  Mr.  Justice  Hughes  said : 

"But  it  is  manifest  that  none  of  these  acts  provides  regulations  for 
locomotive  headlights.  Attention  is  also  called  to  the  investigations  con- 
ducted by  what  is  known  as  the  'block  signal  and  train  control  board' 
(organized  by  the  Commission)  and  the  reports  of  that  board  with 
respect  to  sundry  devices  and  appliances,  including  headlights.  It  does 
not  appear,  however,  either  that  Congress  has  acted  or  that  the  Com- 
mission under  the  authority  of  Congress  has  established  any  regulation 
so  far  as  headlights  are  concerned.  As  to  these,  the  situation  has  not 
been  altered  by  any  exertion  of  Federal  power  and  the  case  stands  as 
it  has  always  stood  without  regulation  unless  it  be  supplied  by  local 
authority.  The  most  that  can  be  said  is  that  inquiries  have  been  made, 
but  that  Congress  has  not  yet  decided  to  establish  regulations,  either 
directly  or  through  its  subordinate  body,  as  to  the  appliance  in  question. 
The  intent  to  supersede  the  exercise  of  the  State's  police  power  with 
respect  to  this  subject  cannot  be  inferred  from  the  restricted  action  which 
thus  far  has  been  taken."  57 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas  58  the  railroad's  answer 
to  a  complaint  for  disobeying  a  state  "full-crew  law"  included  a  state- 
ment that  it  had  complied  with  the  federal  Safety  Appliance  Act ;  but 
the  court  in  its  opinion  sustaining  the  state  law  did  not  mention  this  and 
remarked  only  that  Congress  had  passed  no  regulations  "in  respect  to 

•*  (1914)  232  U.  S.  363,  34  Sup.  Ct.  350.  The  decision  in  the  state  court 
is  considered  in  (1912)  25  Harvard  Law  Rev.  565. 

"  Supra,  footnote  42. 

u  (1914)  234  U.  S.  280,  34  Sup.  Ct.  829.  The  power  of  the  state  in  the  absence 
of  congressional  regulation  is  presented  in  (1921)  21  Columbia  Law  Rev.  737. 
For  a  note  on  a  similar  state  case  see  (1913)  26  Harvard  Law  Rev.  757. 

"(1914)  234  U.  S.  280,  293-94.  In  (1913)  13  Columbia  Law  Rev.  347  is  a 
note  on  a  state  decision  enforcing  a  state  safety  appliance  act  notwithstanding  the 
icclcr3.1  set 

"  (1911)  219  U.  S.  453,  31  Sup.  Ct.  275.  The  power  of  the  state  in  the  absence 
of  congressional  regulation  is  presented  in  (1921)  21  Columbia  Law  Rev.  737,  747. 
A  similar  state  case  is  treated  in  (1914)  12  Michigan  Law  Rev.  500. 
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the  number  of  employees  to  whom  may  be  committed  the  actual  man- 
agement of  interstate  trains  of  any  kind." 

The  federal  Safety  Appliance  Act  of  March  2,  1893,  deprived  vio- 
lators of  the  act  of  the  defense  of  assumption  of  risk  when  sued  by 
employees  for  injuries  due  to  unlawful  appliances.  In  Schlemmer  v. 
Buffalo,  R.  &  P.  R.  Co.59  it  was  held  that  nothing  in  the  federal  act 
deprived  the  carriers  of  the  defense  of  contributory  negligence  and  that 
the  states  were  therefore  still  free  to  apply  their  law  on  the  subject  in 
actions  based  on  defective  appliances  prohibited  by  the  federal  statute. 
Subsequently  the  federal  employers'  liability  law  expressly  denied  the 
defense  of  contributory  negligence  to  carriers  whose  violation  of  any 
safety  appliance  act  contributed  to  the  injury.60 

In  two  cases  the  federal  Hours  of  Service  Act  regulating  the  hours 
of  labor  of  employees  connected  with  the  transportation  of  interstate 
trains  was  held  to  preclude  the  operation  of  state  legislation  substantially 
similar  or  containing  more  drastic  restrictions  than  those  imposed  by 
Congress.  The  federal  act  did  not  go  into  operation  until  one  year  after 
its  passage  but  it  was  held  nevertheless  to  occupy  the  field  at  once  and 
to  foreclose  the  operation  of  state  laws  during  the  interim.  In  Northern 
Pacific  R.  Co.  v.  Washington  61  Chief  Justice  White  said : 

"...  the  right  of  a  State  to  apply  its  police  power  for  the  purpose 
of  regulating  interstate  commerce,  in  a  case  like  this,  exists  only  from  the 
silence  of  Congress  on  the  subject,  and  ceases  when  Congress  acts  on 
the  subject,  or  manifests  its  purpose  to  call  into  play  its  exclusive  power. 
.  .  .  as  the  enactment  by  Congress  of  the  law  in  question  was  an  as- 
sertion of  its  power,  by  the  fact  alone  of  such  manifestation  that  subject 
was  at  once  removed  from  the  sphere  of  the  operation  of  the  authority 
of  the  state     .     .     .  • 

"...  no  conceivable  reason  has  been,  or  we  think  can  be,  sug- 
gested for  the  postponing  provision,  if  it  was  contemplated  that  the  pro- 
hibitions of  state  laws  should  apply  in  the  meantime."  6- 

In  Erie  R.  Co.  v.  New  York  63  it  was  urged  that  the  state  law  was  wholly 
consistent  with  the  federal  law,  since  the  federal  law  did  not  expressly 
sanction  shorter  hours  of  labor  than  that  which  the  state  prohibited. 
But  Mr.  Justice  McKenna  repeated  the  holding  of  the  Washington  case 

69  (1911)  220  U.  S.  590,  31  Sup.  Ct.  561.    See  (1911)  17  Virginia  Law  Reg.  322. 

60  Seaboard  Air  Line  R.  Co.  v.  Horton  (1914)  233  U.  S.  492,  34  Sup.  Ct.  635 
deals  with  the  difference  between  contributory  negligence  and  assumption  of  risk 
as  understood  by  the  Supreme  Court  and  applied  by  it  in  determining  liability 
under  the  federal  Employers'  Liability  Act.  The  point  is  treated  in  Edward  P. 
Buford,    The   Assumption    of  Risk    Under   the   Federal   Employers'    Liability   Act 

(1914)  28  Harvard  Law  Rev.  163;  and  Erwin  E.  Richter,  The  Application  of 
State  Safety  Statutes   To  Actions    Under   the   Federal  Employers'   Liability   Act 

(1915)  15  Columbia  Law  Rev.  649. 

61  (1912)  222  U.  S.  370,  32  Sup.  Ct.  160.  See  (1912)  12  Columbia  Law  Rev. 
374;  (1912)  10  Michigan  Law  Rev.  555. 

62  (1912)  222  U.  S.  370,  378-79,  32  Sup.  Ct.  160. 

ro  (1914)  233  U.  S.  671,  34  Sup.  Ct.  756.  The  decision  in  the  state  court  is  dis- 
cussed in  (1910)  10  Columbia  Law  Rev.  667. 
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that  Congress  had  occupied  the  whole  field.  "The  necessary  condition 
of  the  supremacy  of  the  congressional  power,"  he  says,  "is  not  that  there 
may  be  division  of  the  field  of  regulation,  but  an  exclusive  occupation 
of  it  when  Congress  manifests  a  purpose  to  enter  it."  The  congressional 
act  "admits  of  no  supplement ;  it  is  the  prescribed  measure  of  what  is 
necessary  and  sufficient  for  the  public  safety,  and  of  the  cost  and  burden 
which  the  railroad  must  endure  to  secure  it."  A  contention  that  the 
Xew  York  statute  was  proper  as  an  exercise  of  the  reserved  power  to 
alter  or  amend  the  charter  of  the  complaining  corporation  was  put  to 
one  side  on  the  ground  that  the  expressions  in  the  opinion  of  the  state 
court  on  this  point  were  not  equivalent  to  a  decision  that  the  act  pur- 
ported to  be  an  exercise  of  the  reserved  power  to  amend.  Both  cases 
held  that  the  employees  in  question  were  engaged  in  interstate  commerce 
since  the  trains  they  served  carried  goods  and  passengers  destined  for 
other  states.  The  Washington  case  made  it  clear  that  it  is  not  material 
that  the  train  itself  does  not  travel  outside  the  state.  The  Erie  case 
holds  that  the  work  of  a  telegraph  operator  in  spacing  and  reporting 
trains  from  a  signal  tower  is  as  much  an  employment  in  interstate  com- 
merce as  is  the  labor  of  those  on  the  trains  themselves. 

It  would  not  be  unnatural  to  infer  from  the  opinions  in  the  two 
cases  just  considered  that  whenever  Congress  passes  any  regulation  on 
a  given  subject  matter  it  necessarily  occupies  the  whole  field  and  pre- 
cludes the  further  application  of  any  state  regulation  in  the  same  realm. 
Other  cases,  however,  show  that  frequently  the  states  are  still  allowed 
to  apply  their  police  measures  to  matters  which  Congress  has  regulated, 
provided  the  state  laws  do  not  conflict  with,  nor  impede  the  enforcement 
of,  the  federal  regulations.  Such  a  case  is  Savage  v.  Jones 64  which 
sustained  a  state  pure  food  law  even  when  applied  to  food  subject  to 
the  federal  Food  and  Drugs  Act.  The  latter  was  interpreted  by  the  court 
to  forbid  only  misbranding  or  adulteration  of  foods  shipped  in  interstate 
commerce  and  not  to  require  that  such  foods  be  accompanied  by  a  posi- 
tive statement  as  to  their  ingredients — except  in  the  case  of  certain  drugs 
not  involved  in  the  case  before  the  court.  Congress  had  forbidden  lies 
but  not  silence.  Indiana  forbade  silence  and  required  a  positive  state- 
ment as  to  the  ingredients  of  the  articles  sold  within  the  state.  The  In- 
diana law  was  sustained  in  its  application  to  food  offered  for  sale  while 
still  in  the  original  package  in  which  it  arrived  from  another  state.  In 
support  of  the  decision  Mr.  Justice  Hughes  observes: 

"Is,  then,  a  denial  to  the  State  of  the  exercise  of  its  power  for  the 
purposes  in  question  necessarily  implied  in  the  Federal  statute?  For 
when  the  question  is  whether  a  Federal  act  overrides  a  state  law,  the 
entire  scheme  of  the  statute  must  of  course  be  considered  and  that  which 
needs  must  be  implied  is  of  no  less  force  than  that  which  is  expressed. 

•*  (1912)  225  U.  S.  501,  32  Sup.  Ct.  715.    The  power  of  the  state  in  the  absence 
of  congressional  regulation  is  presented  in  (1921)  21  Columbia  Law  Rev.  737,  756. 


COMMERCE  CLAUSE  AND  STATE  POLICE  POWER       45 

If  the  purpose  of  the  act  cannot  otherwise  be  accomplished — if  its  opera- 
tion within  its  chosen  field  else  must  be  frustrated  and  its  provisions  be 
refused  their  natural  effect — the  state  law  must  yield  to  the  regulation 
of  Congress  within  the  sphere  of  its  delegated  power.   .    .    . 

"But  the  intent  to  supersede  the  exercise  by  the  State  of  its  police 
power  as  to  matters  not  covered  by  the  Federal  legislation  is  not  to  be 
inferred  from  the  mere  fact  that  Congress  has  seen  fit  to  circumscribe 
its  regulation  and  to  occupy  a  limited  field.  In  other  words,  such  intent 
is  not  to  be  implied  unless  the  act  of  Congress  fairly  interpreted  is  in 
actual  conflict  with  the  law  of  the  State."  65 

The  opinion  then  reviews  previous  cases  sustaining  state  laws  making  a 
carrier  liable  for  damages  due  to  infected  stock  brought  by  it  into  the 
state,  prohibiting  for  a  limited  time  the  introduction  of  any  cattle  into 
the  state  from  certain  infected  regions,  and  prohibiting  the  introduction 
of  any  cattle  not  inspected  either  by  state  or  federal  inspectors,  notwith- 
standing the  fact  that  an  act  of  Congress  in  force  at  the  time  provided 
for  inspection  of  cattle  bent  on  interstate  journeys  and  punished  the 
interstate  transportation  of  any  cattle  known  to  be  infected  with  a  con- 
tagious disease.    Mr.  Justice  Hughes  then  goes  on  to  say: 

"Applying  these  established  principles  to  the  present  case,  no  ground 
appears  for  denying  validity  to  the  statute  of  Indiana.  That  State  has 
determined  that  it  is  necessary  in  order  to  secure  proper  protection  from 
deception  that  purchasers  of  the  described  feeding  stuffs  should  be 
suitably  informed  of  what  they  are  buying  and  has  made  reasonable  pro- 
vision for  disclosure  of  ingredients  by  certificate  and  label,  and  for  in- 
spection and  analysis.  The  requirements,  the  enforcement  of  which 
the  bill  seeks  to  enjoin,  are  not  in  any  way  in  conflict  with  the  pro- 
visions of  the  Federal  act.  They  may  be  sustained  without  impairing 
in  the  slightest  degree  its  operation  and  effect.  There  is  no  question  here 
of  conflicting  standards,  or  of  opposition  of  state  to  Federal  authority. 
It  follows  that  the  complainant's  bill  in  this  aspect  of  the  case  was  with- 
out equity."  66 

This  decision  was  followed  in  Standard  Stock  Food  Co.  v.  Wright 6T 
in  sustaining  and  applying  a  similar  statute  of  Iowa. 

In  McDermott  v.  Wisconsin?9,  however,  the  court  found  direct  op- 
position between  the  act  of  the  state  and  that  of  Congress  and  so  de- 
clared that  the  latter  precluded  the  operation  of  the  former.  Wisconsin 
required  any  product  containing  glucose  to  bear  a  label  indicating  that 
fact  that  forbade  any  other  label  than  that  designated.  This  rendered 
unlawful  under  state  law  a  label  which  was  assumed  to  be  proper  under 
the  federal  Food  and  Drugs  Act.  The  goods  when  sold  were  no  longer 
in  the  original  package  in  which  they  entered  the  state,  but  the  court 
held  that  the  act  of  Congress  constitutionally  specified  the  labels  on  the 

80  (1912)  225  U.  S.  501,  533,  32  Sup.  Ct.  715. 
68  Ibid.  539. 

67  (1912)  225  U.  S.  540,  32  Sup.  Ct.  784.     See  (1912)  18  Virginia  Law  Reg.  300. 

68  (1913)  228  U.  S.  115,  33  Sup.  Ct.  431.  See  (1913)  26  Harvard  Law  Rev. 
757;  (1913)  27  Harvard  Law  Rev.  75;  (1913)  12  Michigan  Law  Rev.  67;  (1913) 
19  Virginia  Law  Reg.  148. 
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immediate  containers  on  the  shelves  of  the  importer  while  awaiting  sale. 
The  vice  of  the  state  law  was  not  that  it  required  an  additional  label 
but  that  it  made  its  requirement  exclusive  and  thereby  directly  inter- 
fered with  the  requirement  of  the  federal  act.  For  all  that  appears, 
a  state  may  require  an  additional  label  if  this  does  not  interfere  with 
the  label  lawful  under  the  federal  act. 

Objections  to  an  ordinance  of  Richmond,  Virginia,  regulating  the 
location  and  use  of  poles  of  a  telegraph  company  and  requiring  certain 
of  its  wires  to  be  put  in  underground  conduits  were  founded  in  part 
upon  the  rights  secured  by  the  company  from  the  act  of  Congress  of 
July  14,  1886.  The  contention  seemed  to  be  less  that  the  municipal  re- 
quirements were  an  invalid  regulation  of  interstate  commerce  than  that 
they  violated  the  Fourteenth  Amendment  in  interfering  with  property 
rights  derived  from  congressional  statute.  The  court,  however,  in  West- 
ern Union  Telegraph  Co.  v.  Richmond™  declared  that  the  act  of  Con- 
gress conveyed  no  title  and  did  not  attempt  to  found  one  by  delegating 
the  power  to  take  by  eminent  domain.  x\fter  referring  to  decisions  that 
the  federal  statute  "made  the  erection  of  telegraph  lines  free  to  all  sub- 
mitting to  its  conditions,  as  against  an  attempt  by  the  State  to  exclude 
them  because  they  were  foreign  corporations  or  because  of  its  wish  to 
erect  a  monopoly"  and  prevented  "a  State  from  stopping  the  operation 
of  lines  within  the  act  by  injunction  for  failure  to  pay  taxes,"  Mr.  Justice 
Holmes  went  on : 

"But  except  in  this  negative  sense  the  statute  is  only  permissive 
not  a  source  of  positive  rights.  The  inability  of  the  State  to  prohibit 
the  appellant  from  getting  a  foothold  within  its  territory,  both  because 
of  the  statute  and  of  its  carrying  on  of  commerce  among  the  States, 
gives  the  appellant  no  right  to  use  the  soil  of  the  streets,  even  though 
post  roads,  as  against  private  owners  or  as  against  the  city  or  State 
where  it  owns  the  land.    .    .    . 

"When  the  appellant,  without  the  right  to  exercise  the  power  of 
eminent  domain  desires  to  occupy  land  belonging  to  others,  prima  facie 
it  must  submit  to  their  terms.  .  .  .  Even  assuming  .  .  .  that,  in  con- 
sequence of  the  act  of  Congress,  the  city  is  restricted  to  reasonable  de- 
mands, the  foregoing  requirements  do  not  seem  to  us  unreasonable  in 
view  of  the  position  of  the  parties."70 

A  provision  in  the  ordinance  limiting  the  privilege  of  using  conduits  to 
a  period  of  fifteen  years  after  which  the  city  was  to  be  privileged  to 
place  such  further  restrictions  as  it  sees  fit  was  objected  to  as  an  attempt 
to  make  the  company  contract  itself  out  of  the  benefit  of  the  act  of 
Congress,  but  Mr.  Justice  Holmes  replied:71 

"What  we  have  said  will  show  some  reason  for  not  so  regarding  the 
ordinance — and  as  an  amendment,  §  34,  adopted  since  this  bill  was  filed, 
provides  that  none  of  the  obligations,  etc.,  of  the  chapter  shall  interfere 

"  (1912)  224  U.  S.  160,  32  Sup.  Ct.  449. 
"Ibid.  169-70.  ''Ibid.  172. 
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with  rights  under  the  act  of  1866,  the  appellant's  position  would  be  no 
worse  by  reason  of  its  complying  with  what  it  cannot  help." 

The  provisions  have  already  been  set  forth  in  the  preceding  section 
dealing  with  state  police  power  in  the  absence  of  controlling  federal 
regulations  of  commerce.72 

The  cases  thus  far  considered  have  concerned  inhibitions  on  state 
police  power  due  to  congressional  exercises  of  commerce  power.  The 
question  was  whether  Congress  had  so  taken  possession  of  the  field  as 
to  preclude  further  state  action  therein.  The  mastery  of  Congress  over 
interstate  commerce  is,  however,  exercised  to  permit  as  well  as  to  forbid 
state  action.  Such  permission  presents  serious  theoretical  difficulties, 
but  these  had  been  surmounted  by  the  Supreme  Court  before  the  period 
now  under  consideration.  State  action,  which  in  the  absence  of  con- 
gressional action  was  held  to  be  an  intrusion  into  the  realm  in  which 
the  power  granted  to  Congress  by  the  Constitution  is  exclusive,  may  by 
appropriate  congressional  action  become  a  constitutional  exercise  of  the 
reserved  powers  of  the  state.  The  theoretical  solution  of  this  apparent 
inconsistency  may  be  put  as  follows.  In  general  the  police  power  of  the 
state  extends  to  all  subjects  within  its  territory.  It  must  not,  however, 
interfere  with  lawful  interstate  commerce.  In  the  absence  of  congres- 
sional action,  interstate  commerce  which  ought  to  be  subjected  to  one 
uniform  rule  throughout  the  country  is  assumed  to  be  lawful.  With 
regard  to  such  commerce,  congressional  silence  is  taken  to  be  congres- 
sional sanction.  Congress,  however,  is  not  limited  to  silence.  It  may 
speak  and  thereby  forbid  what  its  silence  was  assumed  to  permit.  When 
Congress  declares  any  interstate  commerce  to  be  unlawful,  it  removes 
from  that  commerce  any  impediment  to  the  exercise  of  state  police 
power  over  it.  State  police  power  may  still  be  a  regulation  of  interstate 
commerce  in  fact,  but  if  it  regulates  in  fact  only  what  Congress  has 
already  forbidden,  it  interferes  with  no  interstate  commerce  that  can 
claim  a  constitutional  sanction  to  continue. 

Congress  by  the  so-called  Wilson  Act  declared  that  all  liquors  trans- 
ported into  any  state  should  upon  arrival  therein  be  subject  to  the  laws 
of  such  state  enacted  in  the  exercise  of  its  police  powers  to  the  same 
extent  as  though  such  liquor  had  been  produced  therein.  Thereby,  said 
the  Supreme  Court,  Congress  withdrew  from  liquor  after  its  arrival 
in  a  state  any  further  protection  under  the  commerce  clause.  In  apply- 
ing this  doctrine  De  Bary  v.  Louisiana73  held  that  the  word  "all"  means 
"all"  and  therefore  includes  liquor  brought  into  a  state  from  a  foreign 
country  as  well  as  from  another  state,  thus  making  it  possible  for  a 
state  to  apply  to  such  liquor  a  license  tax  on  the  sale  thereof,  when  the 
state  court  had  declared  the  state  law  to  be  an  exercise  of  police  power 

"(1921)  21  Columbia  Law  Rev.  727,  748. 

"  (1913)   227  U.  S.  108,  33  Sup.  Ct.  239.     See   (1913)   26  Harvard  Law  Rev. 
533,  554. 
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as  well  as  a  revenue  measure.  In  Louisville  &  Nashville  R.  Co.  v.  F. 
W.  Cook  Brewing  Co.,74  however,  a  state  law  prohibiting  transporta- 
tion of  intoxicating  liquor  to  dry  communities  was  held  inapplicable  to 
liquor  coming  in  from  without  the  state,  under  the  previously  established 
interpretation  of  the  Wilson  Act  which  confined  its  application  to  liquor 
that  had  reached  the  consignee  at  its  destination.  There  was  in  the  case 
the  further  contention  that  a  shipper  could  not  enjoin  an  interstate 
carrier  from  refusing  to  transport  the  liquor  without  first  making  ap- 
plication to  the  Interstate  Commerce  Commission,  but  the  court  answered 
that  the  only  question  here  was  the  validity  of  the  law  of  the  state  of 
destination  and  that  the  refusal  of  the  carrier  which  was  based  on  the 
assumed  validity  of  that  law  presented  no  questions  over  which  the  Inter- 
state Commerce  Commission  had  been  given  control.75 

From  the  foregoing  review  it  is  evident  that  questions  of  state  power 
after  congressional  action  usually  depend  for  their  answer  upon  the  con- 
struction of  the  federal  statute.  The  matter  commonly  in  dispute  is  the 
purport  of  the  silence  of  Congress.  Seldom  does  Congress  explicitly 
negative  the  further  application  of  state  laws.  The  instance  of  square 
opposition  between  the  commands  of  Congress  and  those  of  a  state  are 
relatively  rare.  The  talk  of  the  judges  in  the  conference  room  must 
usually  be  directed  to  the  issue  whether  it  is  better  to  leave  affairs  where 
Congress  has  left  them  or  to  let  the  states  tack  on  additional  prescrip- 
tions to  fill  the  blanks.  While  this  issue  is  referred  to  the  intention  of 
Congress,  it  is  apparent  that  as  a  rule  it  is  the  court  that  is  doing  the 
intending.  Many  of  the  cases  here  reviewed  could  easily  have  been 
decided  in  a  different  way  had  it  seemed  to  the  court  desirable  to  do  so. 
It  was  far  from  inexorable  that  state  hours-of-service  laws  must  cease 
to  operate  the  moment  Congress  passed  a  law  on  the  subject  when  obedi- 
ence to  its  law  was  not  required  until  a  year  later.  It  might  easily  have 
been  held  that  Congress  had  said  enough  about  the  equipment  of  trains 
or  the  labelling  of  foods  so  that  it  was  unnecessary  or  undesirable  for 
the  states  to  add  anything  more.  The  court  has  drawn  its  lines  where  it 
has  drawn  them  because  it  has  thought  it  wise  to  draw  them  there.  The 
wisdom  of  its  wisdom  depends  upon  a  judgment  about  practical  mat- 
ters and  not  upon  a  knowledge  of  the  Constitution. 

Nevertheless  these  decisions  belong  to  the   realm   of   constitutional 


M 


(1912)  223  U.  S.  70,  32  Sup.  Ct.  189.  See  (1912)  10  Michigan  Law  Rev. 
492.  The  power  of  the  state  in  the  absence  of  congressional  action  is  presented  in 
(1921)   21   Columbia  Law  Rev.  737,  751. 

6  The  question  when  liquor  "arrives"  within  the  state  within  the  meaning  of 
the  Wilson  Act  is  dealt  with  in  (1913)  61  Univ.  of  Pennsylvania  Law  Rev.  206. 
State  power  over  liquor  after  the  Webb-Kenyon  Act  is  considered  in  Win f red  T. 
Denison,  States'  Rights  and  the  Webb-Kenyon  Law  (1914)  14  Columbia  Law  Rev. 
321;  Allen  H.  Kerr,  The  Webb  Act  (1913)  22  Yale  Law  Journ.  566;  Lindsay 
Rogers,  The  Constitutionality  of  the  Webb-Kenyon  Bill  (1913)  1  California  Law 
Rev.  499;  and  notes  in  (1914)  14  Columbia  Law  Rev.  330,  348;  (1914)  27  Harvard 
Law  Rev.  763,  and  (1914)  12  Michigan  Law  Rev.  584. 
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law.  They  are  applications  of  the  formulas  which  the  court  has  evolved 
to  mark  out  roughly  the  boundaries  between  state  and  national  power. 
Without  the  applications,  the  formulas  convey  little  meaning.  By  their 
fruits  ye  shall  know  them.  Without  fruit  they  would  be  barren.  But 
the  fruits  no  more  can  grow  unaided  from  the  formulas  than  the 
formulas  could  grow  unaided  from  the  Constitution.  The  development 
of  the  Constitution  is  a  never-ending  process  of  judicial  grafting  on  the 
stock  which  the  makers  of  the  Constitution  planted.  In  its  totality  con- 
stitutional law  is  nearly  as  much  a  product  of  judicial  manufacture  as 
is  its  companion  the  common  law.  This  is  especially  true  of  the  consti- 
tutional law  on  the  question  of  state  power  over  interstate  commerce. 
The  silence  of  the  Constitution  becomes  vocal  only  by  the  judicial  um- 
piring of  practical  contests  under  rules  that  leave  the  umpire  largely 
free  to  settle  each  dispute  as  it  thinks  best. 

Thomas  Reed  Powell 
Columbia  University 
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NOTES 

The  author  of  The  Obligation  of  the  United  States  to  Return  Enemy  Alien 
Property  (1921)  21  Columbia  Law  Rev.  666,  in  view  of  the  unusual  circum- 
stances and  to  correct  possible  serious  misapprehension,  wishes  to  state  that  the 
suits  against  the  Forstmann  &  Huffman  Co.  referred  to  in  footnote  1,  were  dis- 
missed because  it  was  found  that  the  suits  were  without  foundation. 


Action  for  the  Purchase  Price  oe  Goods  that  Cannot  Readily  Be  Resold. — 
When  may  the  seller  recover  the  contract  price  of  goods  in  which  title  has  not 
passed  by  reason  of  the  buyer's  wrongful  refusal  to  accept  the  goods?  The  Uni- 
form Sales  Act,  §  63  (3),  provides:  "Although  the  property  in  the  goods  has  not 
passed,  if  they  cannot  readily  be  resold  for  a  reasonable  price,  and  if  the  pro- 
visions of  §  64  (4)  are  not  applicable,  the  seller  may  offer  to  deliver  the  goods  to 
the  buyer,  and,  if  the  buyer  refuses  to  receive  them,  may  notify  the  buyer  that  the 
goods  are  thereafter  held  by  the  seller  as  bailee  for  the  buyer.  Thereafter  the 
seller  may  keep  the  goods  as  the  buyer's  and  may  maintain  an  action  for  the  price." 
Like  many  codifications,  this  section  has  produced  considerable  difficulty.  Are 
"goods  that  cannot  readily  be  resold"  goods  of  a  peculiar  nature  not  generally 
dealt  in  by  merchants  in  the  course  of  business,  e.  g.,  a  portrait  painting,  a  ma- 
chine of  an  unusual  pattern  or  size;  or  do  they  include  all  goods  in  which  there  is 
no  actual  buying  at  the  time?  And  what  is  a  "reasonable  price"?  In  the  recent 
case  of  Wimpheimer  &  Bro.  Inc.  v.  Schwartz  (1921)  116  Misc.  480,  190  N.  Y. 
Supp.  164,  the  defendant  buyer  refused  to  accept  velvet  manufactured  for  him  by 
the  plaintiff  under  contract,  the  title  to  the  goods  thus  remaining  in  the  plaintiff. 
In  an  action  for  the  contract  price  under  §  63  (3),  the  defendant  demurred  on 
the  ground  that  the  plaintiff  failed  to  allege  that  there  was  no  available  market. 
Held,  demurrer  overruled.  The  chief  contention  arose  over  the  construction  of 
the  New  York  Personal  Property  Law '  but  the  case,  in  unequivocal  language,2 
lays  down  the  broad  rule  that  the  existence  of  an  available  market  does  not  de- 
feat a  suit  for  the  price  on  the  theory  that  the  goods  cannot  readily  be  resold  at  a 
reasonable  price.  The  court  interprets  §  63  (3)  as  requiring  only  that  it  be  im- 
possible to  sell  the  goods  to  another  vendee  at  a  price  which  is  reasonable  as  com- 
pared with  the  contract  price. 

Before  the  Uniform  Sales  Act  it  was  probably  the  weight  of  authority  in  this 
country  that  the  seller  could  recover  the  price  whenever  title  did  not  pass  because 
the  buyer  wrongfully  refused  to  accept  the  goods.3    Many  states  restricted  this  doc- 


*§  144  (3),  corresponding  to  §  63  (3)  of  the  Uniform  Sales  Act  omits  sub- 
section (4)  in  stating  "and  if  the  provisions  of  145  [i.  e.,  64  (4)]  are  not  applicable," 
thus  reading  on  its  face  that  the  action  lies  if  the  provisions  of  §  145  [§  64] 
do  not  apply.  The  court  properly  ruled  that  this  omission  was  inadvertent,  as  the 
logic  and  arrangement  require  this  construction,  aside  from  the  fact  that  the  original 
Uniform  Sales  Act  contains  the  (4).  The  two  sections  deal  with  different 
remedies,  §  63  treating  of  the  action  for  the  price,  and  §  64  the  action  for  breach 
of  contract  by  non-acceptance.  §  64  (3)  in  speaking  of  an  available  market  mere- 
ly explains  what  the  natural  loss  usually  is  under  §  64  (2)  and  is  not  meant  to 
refer  over  to  §  63  (3).  Of  course,  this  merely  proves  that  the  statute  does  not 
expressly  require  proof  of  an  available  market,  but  does  not  mean  that  available 
market  has  therefore  no  bearing  on  whether  goods  cannot  readily  be  resold. 

aThe  language  prevents  interpreting  the  decision  as  merely  deciding  that 
an  available  market  might  be  an  affirmative  defense  and  need  not  be  alleged  by 
the  plaintiff. 

"Bemcnt  v.  Smith  (N.  Y.  1836)  15  Wend.  493,  an  early  leading  case,  was  on  a 
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trine  to  goods  of  a  peculiar  kind  not  readily  salable  and  as  to  which  a  market 
price  could  not  readily  be  fixed ;  *  and  this  was  the  view  adopted  by  the  Act.  The 
courts  generally  stated  in  these  cases  that  in  specially  manufactured  articles  made 
after  a  particular  fashion  or  for  a  particular  use,  there  could  not  be  any  market 
value,  and  hence  the  plaintiff  ought  to  recover  the  price.  However,  goods  can  be 
of  a  marketable  value  even  though  specially  made  for  the  defendant,  and  in  such 
case  an  action  for  the  price  would  not  lie.6  It  would  seem  then,  that  §  63  (3)  in 
attempting  to  codify  these  cases,  intended  to  cover  only  goods  of  a  special  nature, 
not  customarily  dealt  in  and  for  which  a  new  purchaser  could  not  readily  be  found. 
This  would  probably  be  clearer  if  the  words  "at  a  reasonable  price"  were  omitted ; 
but  they  can  be  explained  away  as  meaning  a  price  which  estimates  the  purpose  for 
which  the  goods  were  made,  since  all  goods  have  some  exchange  value,  if  it  be 
only  as  junk.  On  the  other  hand,  conditions  might  be  such  that  goods  of  any 
type  could  not  readily  be  resold,  and  the  statute  might  well  apply  to  them.  Goods 
can  be  non-marketable  for  reasons  other  than  their  unusual  nature.  The  question 
resolves  itself  into  a  definition  of  marketable.*  To  have  a  true  market  there  must 
be  merchants  ready  and  willing  to  buy  that  kind  of  goods,  in  that  locality,  at  that 
time.  It  frequently  happens  in  the  depression  period  of  the  business  cycle  that 
goods  heavily  traded  in  approach  a  standstill  in  buying  and  manufacturing,  and 
literally  cannot  be  given  away.  Cases  speak  of  an  available  market  as  a  locality 
for  such  goods '  and  the  market  price  as  the  current  price  fixed  by  sales  of  similar 
property  in  the  ordinary  course  of  business ;  but  if  there  are  no  buyers  making 
offers  in  regular  course,  there  is  no  available  market  and  the  goods  cannot  readily 
be  resold,  regardless  of  their  nature. 

The  term  "reasonable  price"  is  capable  of  various  interpretations  and  might 
mean  reasonable  with  regard  to  the  cost  price,  the  market  price,  or  the  contract 
price.  It  is  submitted  that  either  of  the  first  two  is  within  the  intention  of  the 
section,  but  that  there  is  no  logical  basis  for  the  decision  in  the  instant  case  that 
a  price  to  be  reasonable  must  be  justly  near  the  agreed  price.8    Though  proceeding 

contract  for  a  special  sulky  to  be  built,  but  later  cases  extended  the  rule  to  apply  to 
all  kinds  of  goods.  Osgood  v.  Skinner  (1904)  211  111.  229,  71  N.  E.  869;  Rastettcr 
v.  Reynolds  (1903)  160  Ind.  133,  66  N.  E.  612;  see  Van  Brocklen  v.  Smeallic 
(1893)  140  N.  Y.  70,  75,  35  N.  E.  415;  Dustan  v.  McAndrew  (1870)  44  N.  Y  72, 
78;  Habeler  v.  Rogers  (C.  C.  A.  1904)  131  Fed.  43,  45.  This  rule  originally 
sprang  from  some  early  cases  which  in  order  to  evade  the  Statute  of  Frauds,  con- 
strued the  contract  as  one  for  work  and  labor  at  an  agreed  price.  Thus  courts 
have  said  in  cases  where  specific  articles  were  manufactured  by  the  vendor,  that  the 
price  was  recoverable  because  the  value  consisted  of  work  and  skill.  Gordon  v. 
Norris  (1870)  49  N.  H.  376,  383;  Black  River  Lumber  Co.  v  Warner  (1887)  93 
Mo.  374,  6  S.  W.  210;  see  Williston,  Sales  (1909)  §  560 

*  River  Spinning  Co.  v.  Atlantic  Mills  (C.  C.  1907)  155  Fed  466;  see  Kinkead 
v.  Lynch  (C.  C.  1904)  132  Fed.  692,  695;  Smith  Bros.  v.  Wheeler  (1879)  7  Ore. 
49,  53,  54;  Black  River  Lumber  Co.  v.  Warner,  supra,  footnote  3,  p.  387. 

*  River  Spinning  Co.  v.  Atlantic  Mills,  supra,  footnote  4. 

'There  are  three  kinds  of  buying:  (1)  normal  buying  for  resale  in  the  usual 
course  of  business ;  (2)  buying  on  speculation  when  the  price  is  abnormally  low 
with  the  purpose  of  withdrawing  the  goods  and  holding  for  later  resale;  (3)  buying 
at  the  junk  value.  There  is  a  bona  fide  market  in  the  real  sense  only  in  the 
first  of  these  three,  since  the  purpose  and  expense  of  manufacture  is  estimated  in 
that  case  only. 

1  Yellow  Poplar  Lumber  Co.  v.   Chapman    (C.  C.   A.   1896)    74  Fed.  444,  456. 

'(1)  Reasonable  compared  with  the  cost.  This  view  was  very  likely  in- 
tended by  the  Act,  as  one  taking  into  consideration  the  expense  and  the  value 
of  the  skill  and  labor  involved.  It  accords  with  the  historical  origin  of  the  notion 
of  special  goods.  (2)  From  the  position  that  the  Act  means  at  a  market  price,  if 
follows  that  the  market  price  is  always  reasonable,  i.  e.,  at  the  time  of  resale,  and 
hence  that  whenever  there  is  an  available  market,  §  63  (3)  cannot  apply.  This 
likewise  accords  with  the  idea  of  special  goods.  If  the  selling  price  is  far  below 
the  cost   and   reproduction   cost   prices,    there    is   not   a   true   market   and    so    the 
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on  the  basis  that  there  is  an  available  market,  the  court  has  in  mind  the  case  where 
there  is  no  market  at  all  in  the  true  sense,  and  so  reaches  its  conclusion.  Its 
argument  would  doubtless  be:  "Either  there  is  an  available  market,  or  there  is 
not.  If  there  is  not,  the  goods  cannot  readily  be  resold.  If  there  is,  they  can  be 
resold  for  a  reasonable  price  or  they  cannot.  If  they  cannot,  §  63  (3)  applies." 
This  argument  stands  or  falls  with  its  unwarranted  definition  of  '"reasonable."  If 
it  is  defined  in  accordance  with  the  purpose  of  the  Act  as  here  contended,  a  true 
available  market  produces  a  reasonable  price  and  so  defeats  the  action.  At  any  rate, 
recent  cases  under  the  Act  seem  to  recognize  that  the  goods  need  not  be  of  a  special 
nature9  and  yet  suggest  that  an  available  market  prevents  a  suit  under  §  63   (3).1' 

The  situation  of  the  seller  under  the  section  is  extremely  unsatisfactory.  He 
must  decide  at  his  peril  the  jury  question  "whether  or  not  the  goods  can  readily 
be  resold  at  a  reasonable  price"  in  order  to  determine  whether  to  sue  for  the  price 
or  for  damages  for  non-acceptance.  If  there  is  no  available  market  he  would 
find  it  difficult  to  prove  his  damages  in  an  action  for  non-acceptance,  and  even 
if  there  is  a  market,  the  determination  of  a  market  value  is  no  easy  task.  The 
market  price  may  hold  up  numerically  in  slight  buying,  yet  if  the  plaintiff  were  to 
unload  all  the  goods  from  the  repudiated  contracts,  he  would  break  the  market 
and  drive  the  price  down.  The  theory  of  damages  for  non-acceptance  presumes 
a  resale,  and  the  seller  ought  to  recover  the  contract  price  less  what  he  would  have 
received  for  the  goods  on  resale.  It  would  be  utterly  impossible  for  a  jury  properly 
to  estimate  such  an  amount.  Nevertheless,  it  seems  that  the  seller,  in  theory  any- 
way, could  recover  damages  for  non-acceptance  in  any  case  if  he  chose  to  sue  for 
them.11  But  as  a  practical  matter  he  is  between  the  devil  and  the  deep  sea  in  that  he 
must  run  the  chance  of  having  the  jury  disagree  with  him  on  a  difficult  question  of 
fact  and  throw  him  out  of  court  or  else  be  practically  unable  in  many  cases  to 
prove  his  damages.1"  Pleading  both  counts  would  not  help  because  he  must  elect 
before  the  verdict.13 

This   question    is    of    far-reaching   importance   commercially,    and    a    workable 

price  is  not  reasonable  under  (1).  Thus  (2)  and  (1)  are  very  similar.  More 
precisely,  a  true  market  price  is  akin  to  reproduction  cost.  (3)  The  court  in  the 
instant  case  seems  to  be  unwarranted  in  assuming  that  the  comparison  with  the 
agreed  price  is  intended.  Suppose  a  man  makes  an  unusual  bargain  and  the 
market  remains  fixed  at  a  fair  sum.  There,  it  could  not  be  said  that  the  resale 
price  is  unreasonable  because  it  is  considerably  below  the  contract  price.  The  law 
will  permit  a  man  to  get  the  benefit  of  his  bargain  even  if  the  price  is  unreasonable. 
^  ■  Illustrated  Postal  Card  &  Novelty  Co.  v.  Holt  (1912)  85  Conn.  140,  81  Atl. 
1061  (Christmas  cards  manufactured  for  defendant).  The  goods  were  not 
marketable  here  because  no  one  was  buying,  the  season  being  over.  Cf.  Harbison 
v.  Propper  (1920)  112  Misc.  588,  183  N.  Y.  Supp.  508. 

"Prager  v.  Scheff  &  Co.  (1919)  107  Misc.  500,  177  N.  Y.  Supp.  28;  United 
Machine  Co.  v.  Etzel  &  Sons  (1915)  89  Conn.  336,  94  Atl.  356  seems  to  take  this 
view  and  to  put  the  proof  of  the  existence  of  a  market  on  the  buyer.  This  is  a 
just  result.  Cf.  Baruch  v.  Dery  (1921)  188  N.  Y.  Supp.  453.  This  case  might 
have  gone  on  the  ground  that  the  price  was  not  reasonably  near  the  contract  price. 

11 /.  c.,  the  loss  naturally  resulting  under  §  64  (2),  and  a  resale  helps  to  fix  his 
damages.  §  64  (2)  covers  the  64  (3)  cases,  the  cases  where  there  is  no  available 
market,  and  the  special  circumstances  cases.  Thus  some  courts  before  the  adoption 
of  the  Act  in  their  respective  states  permitted  the  recovery  of  the  difference  be- 
tween the  contract  price  and  the  price  the  plaintiff  had  to  resell  them  for,  there 
being  no  market  for  the  goods.  St.  Louis  Range  Co.  v.  Klinc-Drummond  Merc. 
Co.  (1906)  120  Mo.  App.  438,  96  S.  W.  1040;  Louisville  &  Nashville  Ry  v.  Coyle 
(1906)  123  Ky.  854,  97  S.  W.  772;  cf.  Jarvis  v.  Allen  (1849)  20  Conn.  38. 

"The  plaintiff  must  make  his  decision  at  the  time  of  repudiation,  and  if  he 
elects  to  hold  as  bailee  and  then  the  jury  decides  there  was  a  market,  his  predica- 
ment in  proving  his  damage  is  apparent. 

13  The  solution  to  this  is  that  ideal  system  of  pleading  where  the  plaintiff  would 
only  set  out  his  facts  and  the  court  would  choose  the  action. 
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rule  should  be  had."  Regarded  as  a  decision  based  on  the  non-existence  of  a 
real  market,  the  instant  case  is  correctly  decided  on  its  facts,"  but  the  broad  doc- 
trine it  lays  down  does  violence  to  the  original  purpose  of  the  section.  These  sales 
cases  arise  chiefly  when  the  market  has  slumped  badly;  and  if  we  follow  the 
tendency  of  the  language  in  the  instant  case  to  apply  §  63  (3)  to  marketable  goods 
every  time  the  price  falls  considerably  and  so  becomes  unreasonable  as  com- 
pared with  the  contract  price,  we  are  virtually  going  back  almost  in  entirety  to  the 
law  as  it  existed  in  New  York  and  elsewhere  before  the  Act13 — and  this  despite  the 
meticulous  reiterations  by  the  courts  that  the  law  has  been  changed  by  the  Act. 
This  re-transition  is  effected  by  interpreting  the  statute  in  a  way  different  from 
its  intention,  as  the  cases  it  codified  show.  Yet  the  words  on  their  face  easily  bear 
the  new  meaning  placed  upon  them,  which  is  arrived  at  by  slurring  over  the  word 
"readily"  and  accentuating  "at  a  reasonable  price."11  The  result  reached  would 
not  be  an  undesirable  one.  It  is  objected  that  this  amounts  to  specific  perform- 
ance at  law  of  a  contract  where  the  remedy  is  not  mutual.  What  happens  is  that 
the  seller  is  permitted  at  his  election  to  thrust  title  on  the  buyer.18  But  this  is 
done  at  law  in  the  case  of  a  conditional  sale,  and  a  similar  thing  is  done  in 
the  case  of  a  defrauded  seller.19  Besides,  this  argument  applies  to  permitting  a 
recovery  of  the  price  even  for  special  goods,  and  the  Act  has  silenced  it  as  to  them. 
And  a  denial  to  the  seller  of  the  privilege  of  suing  for  the  price  has  detrimental 
consequences  as  a  practical  matter.  There  is  thrown  on  him  the  burdens  incidental 
to  finding  a  new  purchaser  and  to  risking  credit  again.20  In  addition,  an  action  for 
goods  sold  and  delivered,  being  for  a  liquidated  sum,  gets  preference  on  the 
calendar  for  trial  over  a  contract  action  for  non-acceptance,  which  frequently  is 
delayed  for  a  long  period  because  of  the  overcrowded  calendars ;  and  speedy  set- 
tlement is  advantageous  to  the  merchant."  In  view  of  these  practical  considerations 
and  the  unsatisfactory  status  of  the  law  in  general  under  §  63  (3),  it  is  likely 
that  the  inroad  made  by  the  instant  case  will  be  welcomed  by  succeeding  cases  as  a 
stepping-stone  toward  a  return  to  the  rule  of  damages  as  it  stood  before  the  Act. 


Federal  Control  of  Senatorial  Primary  Elections. — In  the  recent  case  of 
Nezvberry  v.  United  States   (1921)   41   Sup.  Ct.  469,   the  Supreme  Court  declared 


14  The  English  rule,  followed  in  several  American  jurisdictions  before  the  Act, 
is  commendably  easy  to  apply.  The  purchase  price  is  recoverable  only  when  the 
property  has  passed  (other  than  in  the  case  of  payment  on  a  day  certain).  Other- 
wise the  plaintiff  must  sue  for  damages  for  non-acceptance.  Atkinson  v.  Bell 
(1828)  8  B.  &  C.  277;  Greenleaf  v.  Gallagher  (1900)  93  Me.  549,  45  Atl.  829; 
McCormick  Harvestnui  Machine  Co.  v.  Balfany  (1899)  78  Minn.  370,  81  N.  W.  10; 
cf.  Tufts  v.  Bennett  (1895)  163  Mass.  398,  40  N.  E.  172.  The  English  Sale  of  Goods 
Act  has  no  section  corresponding  to  §  63  (3). 

"The  facts  do  not  appear  in  the  report,  but  information  obtained  from 
counsel  seems  to  indicate  that  there  was  no  market  for  resale  in  the  real  sense. 

"See  cases,  supra,  footnote  3.  Of  course  title  passes  to  the  buyer  if  the  seller 
recovers  the  price. 

"  A  criticism  of  this  is  that  it  plays  havoc  with  the  rule  of  appropriation  in 
§  19.     But  §  63   (3)   does  so  no  matter  how  interpreted. 

"§  63  (3)  might  be  regarded  as  saying  this  in  other  words,  and  then  the  rule  is 
the  same  as  the  English  rule  and  satisfies  §  19. 

"See  Williston,  Sales  (1909)  §  563,  citing  also  mistake,  duress,  and  infancy 
in  support  of  this  view. 

If  the  buyer  argues  that  there  was  a  market  for  resale,  it  is  a  fair  answer 
that  he  should  have  taken  the  goods  instead  of  repudiating  his  contract  and  should 
thereby  have  avoided  the  lawsuit. 

"  See  for  example  Rules  of  Supreme  Court,  First  Judicial  District  in  New 
York  County,  rule  VI.  An  action  under  §  63  (3),  being  for  goods  bargained  and 
sold,  approximates  an  action  for  goods  sold  and  delivered.  Cf.  Braun  v.  Sorscher 
(1919)  176  N  Y.  Sunn.  472.  Delays  of  fifteen  months  have  occurred  in  New  York 
to-day  in  contract  actions. 
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unconstitutional  the  act  of  Congress,  limiting  the  expenditures  which  candidates 
for  the  United  States  Senate  might  legally  make  in  seeking  nomination  in  the 
state  primaries.1  The  act  was  passed  before  the  enactment  of  the  Seventeenth 
Amendment.2  Four  members  of  the  court3  thought  this  amendment  would  not 
make  such  a  statute  constitutional.  Mr.  Justice  McKenna,  while  concurring  in 
the  view  that  the  act  was  unconstitutional  because  its  constitutionality  must  be 
tested  as  of  the  time  it  was  passed,  reserved  his  opinion  on  the  effect  of  the 
Seventeenth  Amendment.  The  remaining  four  justices4  though  voting  for  re- 
versal, because  of  errors  in  the  trial,  considered  the  act  constitutional. 

By  Art.  I,  Sec.  4  of  the  Constitution,5  the  source  of  this  Congressional  power,' 
Congress  is  given  the  power  to  regulate  the  election  of  its  members.  But  the 
mere  fact  that  the  express  grant  of  power  refers  to  "elections,"  and  a  primary 
nomination  is  not  an  "election,"  does  not  necessarily  dispose  of  the  instant  case, 
as  the  majority  seem  to  assume. 

The  Constitution  deals  with  all  that  it  takes  up  in  broad  outlines.  And  by 
Art.  I,  Sec.  8,  cl.  18,T  power  is  given  to  Congress  to  carry  out  the  powers  expressly 
granted  it,  by  all  necessary  and  proper  laws.  This  is  equal  to  a  grant  of  all 
appropriate  and  incidental  powers.8  The  regulation  of  primary  elections  would 
seem  to  be  a  means  clearly  adapted  to  carry  out  the  regulation  of  the  final  elec- 
tions. Hence,  such  regulation,  not  being  expressly  prohibited,  would  be  valid.* 
It  was  early  declared  that  the  powers  of  Congress  are  not  to  be  construed 
strictly ; 10  but  are  to  be  deemed  comprehensive  in  scope  unless  expressly  limited.11 
The  means  by  which  Congress  can  carry  out  its  express  powers  are  not  limited 
to  those  means  without  which  the  granted  powers  would  fail,  but  include  all  means 
conducive  or  adapted  to  the  end  to  be  accomplished  under  the  granted  power.12 
Without  this  broad  interpretation  of  such  a  written  document,  so  as  to  adapt 
it  to  the  changing  needs  of  the  country,  it  is  a  commonplace  that  our  constitution 
would  long  since  have  ceased  to  be  a  practical  working  document.13  The  con- 
stitutional intent  apparently  was  to  give  Congress  full  control  over  all  the  processes 
of  election;  and  the  non-existence  of  primaries  at  the  time  of  its  adoption,  is 
no  reason,  under  rules  of  construction  long  followed  by  the  Supreme  Court,  for 
holding  Congress  powerless  to  regulate  them.  It  thus  appears,  that  by  fair  inter- 
pretation, the  power  to  regulate  elections,  when  coupled  with  the  "necessary  and 
proper"  clause  of  Art.  I,  Sec.  8,  includes  the  right  to  control  a  primary  election. 

I  (1910)  36  Stat.  822-824,  U.  S.  Comp.  Stat.  (1916)  §§188-191;  as  amended 
by   (1911)   37  Stat.  25-29,  U.  S.  Comp.  Stat.    (1916)    §§192-195. 

J"The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from 
each  state,  elected  by  the  people  thereof  .    .    .   ." 

3  Mr.  Justice  McReynolds,  Mr.  Justice  Holmes,  Mr.  Justice  Van  Devanter, 
Mr.  Justice   Day. 

4  Chief  Justice  White,  Mr.  Justice  Pitney,  Mr.  Justice  Clark,  Mr.  Justice 
Brandeis. 

""The  Times,  Places  and  Manner  of  holding  Elections  for  Senators,  and 
Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof ;  but 
the  Congress  may  at  any  time  by  Law  make  or  alter  such  Regulations,  except 
as  to  the  Places  of  chusing  Senators." 

8  See  United  States  v.  Gradwell  (1917)  243  U.  S.  476,  481,  37  Sup.  Ct.  407. 

7  "To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers  .    .    .  ." 

8  See  M'Culloch  v.  Maryland  (U.  S.  1819)   4  Wheat.  316,  418-421. 

9  Cf.  M'Culloch  v.  Maryland,  supra,  footnote  8,  p.  421. 

10  See  Gibbons  v.  Ogden   (U.  S.  1824)  9  Wheat.  1,  187.  . 

II  See  Gibbons  v.  Ogden,  supra,  footnote  10,  p.  196;  South  Carolina  v.  United 
States  (1905)   199  U    S.  437,  448,  26  Sup.  Ct.  110. 

"See  J  miliar  d  v.  Greeman    (1884)    110  U.   S.  421,  440,  4  Sup.  Ct.   122. 
"See   First   Nat.   Bank   v.    Union    Trust   Co.    (1917)    244   U.    S.   416,   419,   3/ 
Sup.  Ct.  734;  cf.  Ex  parte  Yarbrough   (1884)    110  U.  S.  651,  658,  4  Sup.  Ct.  152. 
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the  only  effect  of  which   is  to  reduce  the  number    for  whom  the   final   ballot  is 
to  be  cast." 

The  argument  of  the  majority,  that  if  authority  to  regulate  elections  be 
construed  to  allow  regulation  of  primaries  because  they  are  essential  to  elections, 
such  power  could  be  extended  to  the  regulation  of  education,  and  other  things, 
prerequisite  to  elections,  is  fallacious.  First,  the  primary  is  such  an  integral  part 
of  an  electoral  system,  that  the  "election"  can  fairly  be  said  to  include  it,  just 
as  it  includes  the  registration  of  voters.  But  the  test  is  not  whether  the  primary 
is  necessary  for  carrying  out  the  election  but  whether  when  primaries  exist,  their 
regulation  is  necessary  and  proper  to  the  control  of  the  manner  of  the  election,  or 
for  the  exercise  of  the  other  legislative  powers  explicitly  vested  in  Congress. 
That  the  regulation  of  primaries  is  conducive  to  carrying  out  the  control  of 
the  election,  and  a  proper  way,  seems  clear  enough.  And  it  would  seem  equally 
necessary.  For  if  there  is  to  be  no  control  of  the  process  which  presents  men 
for  election,  the  value  of  the  control  over  the  election  itself  is  largely  gone. 

That  any  government  should  possess  the  means  of  its  own  protection  is 
self -evident,"  and  hitherto,  the  full  control  of  Congress  over  all  processes  which 
result  in  the  election  of  its  members  has  been  considered  necessary."  It  has 
been  held  that  the  power  under  Art.  I,  Sec.  4,  extends  to  the  protection  of  citizens 
in  the  exchange  of  their  political  views.17  An  act  regulating  the  registration  of 
voters  was  held  valid."  Registration  being  only  a  means  of  determining  who  may 
vote  in  the  final  election,  it  would  seem  to  be  no  more  integral  a  component  of 
the  "election"  than  the  primaries,  which,  when  adopted,  are  substantially  the 
means  of  determining  who  is  to  be  voted  for.  If  the  control  of  one  is  necessary 
for  and  conducive  to  the  control  of  elections,  so  is  the  control  of  the  other. 
Indeed,  control  over  primaries  is  indispensable  for  this  purpose  throughout  the 
South,  where  the  same  party  being  always  in  power,  the  primary  is  in  actuality 
the  election.  In  the  instant  case,  the  narrow  interpretation  of  the  majority  seems 
unfortunate,  and  contrary  in  spirit  to  the  liberal  view  the  court  has  previously 
adopted  in  dealing  with  this  question,  and  in  construing  other  powers  of  Congress. 

Mr.  Justice  McKenna's  reservation  of  opinion  as  to  the  effect  of  the  Seven- 
teenth Amendment  deserves  consideration  as  it  raises  the  question  of  whether 
repassing  the  act  would  make  it  constitutional.  Though  he  expresses  no  opinion, 
since  the  amendment  merely  changed  the  method  of  election,  from  election  by 
legislatures  to  election  by  the  people,  there  seem  to  be  only  two  reasons  which 
could  have  influenced  him:  (1)  That  because  of  the  broad  electorate,  a  system  of 
nominations  has  become  more  necessary,  or  (2)  that  when  elections  are  by  the 
people  it  becomes  more  necessary  and  conducive  to  their  control  that  Congress 
control  the  primaries." 

As  to  the  first  reason,  it  has  been  shown  that  in  determining  the  validity  of 
a  Congressional  enactment,  it  is  not  the  necessity  for  the  institution  which  is 
the  test,  but  whether  the  control  of  the  institution  is  necessary  for  and  conducive 


uCf.  M'Culloch  v.   Maryland,  supra,  footnote  8,  pp.  407,  408. 

"  The  federalist.  UX. 

"  See  Ex  parte   Yarhrough,  supra,  footnote  13,  pp.  657,  658. 

"United  States  v.  Goldman  (C.  C.  1878)  Fed.  Case  No.  15225  (upholding  a 
conviction  for  conspiracy  to  prevent  a  public  meeting  called  to  discuss  election 
issues ). 

"(1870)  16  Stat.  145,  as  amended  by  (1871)  16  Stat.  433,  declared  constitu- 
tional in  Ex  parte  Siehold   (1879)    100  U.  S.  371. 

"It  would  thus  also  raise  the  question  of  whether  the  control  of  the  nomi- 
nation of  Representatives,  their  election  having  always  been  by  popular  vote,  is 
not  valid.  From  newspaper  reports  it  would  seem  that  the  Attorney  General 
considered  that  the  scope  of  the  decision  extended  to  Representatives.  The  New 
York  Tribune.  Nov.   19,  1921. 
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to  the  carrying  out  of  a  granted  power.  Yet  even  were  the  necessity  for  the 
primary  the  test,  though  formerly  as  an  abstract  proposition  not  as  necessary 
as  now,  still  if  it  were  the  method  actually  used  to  select  candidates  for  the 
final  election,  it  would  be  just  as  necessary  to  that  election  as  when  the  final 
choice  is  to  be  by  the  people.  As  to  the  second  reason,  in  whatever  form  the 
final  election  take  place,  it  would  seem  just  as  necessary  and  proper  that  Congress 
should  regulate  any  process  whose  purpose  is  to  present  candidates,  in  order 
effectually  to  control  such  election.20 

If  the  intimation  of  the  minority  is  true,  that  if  Congress  cannot  regulate 
the  primaries  by  the  grant  of  power  under  Art.  I,  Sec.  4,  neither  can  the  states, 
then  the  decision  in  the  instant  case  is  deplorable.  And  this  minority  position 
seems  sound.  The  right  to  vote  for  members  of  Congress  is  based  on  the  Con- 
stitution,21 and  the  states'  right  to  control  it  is  derived  from  Art.  I,  Sec.  4.22  Clearly 
"election"  can  mean  no  more  in  regard  to  the  states  than  in  regard  to  Congress. 
If  the  States  then  have  any  power  to  regulate  primaries,  it  must  be  under  the 
Tenth  Amendment.23  By  this  amendment  the  states  "reserve"  the  powers  they 
had  before  the  Constitution.  The  states  obviously  did  not  have  the  power  to 
regulate  the  nominations  for  federal  officials  before  the  Constitution,  for  there 
was  no  federal  government.  Moreover  since  the  Constitution  and  the  formation 
of  the  federal  government  were  the  work  of  the  people  and  not  a  compact  be- 
tween the  states,  the  states  cannot  have  this  power  on  the  theory  that  they  them- 
selves created  the  institution  and  thus,  where  they  have  not  specifically  granted 
their  powers  away,  may  control  it  in  all  its  functionings.  It  seems  as  a  result 
that  all  control  by  the  states  over  federal  elections  must  come  from  Art.  I,  Sec.  4. 
and  is  no  part  of  their  "reserved"  powers,  on  the  simple  reasoning  that  the  states 
could  not  reserve  a  power  they  never  had.24 

The  instant  decision,  in  contrast  with  previous  holdings  of  the  court,  leaves 
the  United  States  not  supreme  in  the  exercise  of  its  own  proper  powers.25  And 
as  a  result,  we  have  the  strange  anomaly  that  the  federal  government  must  look 
upon  frauds  perpetrated  for  the  purpose  of  sending  men  to  its  Congress  and 
not  have  the  power  to  prohibit  or  punish  them.  And  if,  as  seems  probable,  the 
states  have  no  power  over  them,  then  at  present,  they  are  wholly  unpunishable. 


Insurer's  Right  to  Recover  Payment  Made  under  Mistake  of  Fact  in 
Adjusting  Policy-Claim. — The  recent  case  of  Fireman's  Fund  Insurance  Co.  v. 
Vinton1  raises  again  the  interesting  question  of  the  right  of  an  insurer  to  re- 
cover a   payment   made   in   settlement   of   a   policy-claim    when    the   parties    were 

20  Indeed  under  the  system  prevailing  in  many  states  before  the  popular  elec- 
tion of  Senators,  it  was  even  more  vital  that  Congress  have  the  power  to  control 
the  nominating  process.  Under  that  system,  the  selections  at  the  primaries  by 
the  people  were  in  effect  a  mandate  to  the  legislature  as  to  who  was  to  be 
elected,  so  that  the  nominations  were  in  substance  the  elections  themselves.  See 
Merriam,  Primary  Elections  (1909)    159. 

21  Wiley  v.  Sinkler  (1900)    179  U.  S.  58,  21  Sup.  Ct.  17. 

aSee  Ex  parPe  Siebold,  supra,  footnote  18,  p.  383;  Hawke  v.  Smith  (1920) 
253  U.  S.  221,  231,  40  Sup.  Ct.  495. 

23  "The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people." 

24  Cf.  Powell,  The  Child  Labor  Law  (1918)  3  Southern  Law  Quart.  175,  176; 
see  Sturges  v.  Crowninshield  (U.  S.  1819)  4  Wheat.  122,  193. 

"But  cf.  M'Culloch  v.  Maryland,  supra,  footnote  8,  p.  405;  Cohens  v.  Virginia 
(U.  S.  182n  6  Wheat.  264,  381,  387;  Pacific  Ins.  Co.  v.  Soule  (U.  S.  1868)  7 
Wall.  433,  444. 

1  (N.  Y.  Sup.  Ct.,  App.  T.  1921)  190  N.  Y.  Supp.  525. 
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mutually  mistaken  as  to  the  existence  of  facts  which  would  nullify  the  in- 
surer's liability.  The  complaint  alleged  that  upon  a  warranty  contained  in 
the  application  for  the  policy  and  in  the  proofs  of  loss  that  the  defendant 
was  the  sole  and  unconditional  owner,  a  payment  was  made  to  the  defendant- 
assured  for  the  theft  of  an  automobile,  and  that  such  warranty  was  false  for,  upon 
the  plaintiff's  locating  the  automobile  and  laying  claim  to  it  under  the  insurer's 
subrogation  rights,  the  real  owner  reclaimed  and  retook  the  car.  A  unanimous 
court  held  that  in  the  absence  of  an  averment  in  the  complaint  of  any  fraud  or  bad 
faith  on  the  part  of  the  defendant,  the  demurrer  to  the  complaint  must  be  sus- 
tained, citing  as  authority  National  Life  Ins.  Co.  v.  Minch?  Smith  v.  Glen's  Falls 
Ins.  Co.z  and  May  on  Insurance* 

It  is  well  settled  law  that  money  may  be  recovered  if  paid  under  a  mutual 
mistake  as  to  a  fact  which  if  true  would  have  given  rise  to  a  right-duty  relation- 
ship between  the  payor  and  payee." 

No  exception  to  this  rule  as  to  an  insurer  is  made  in  England.  An  insurer 
can  recover  money  paid  in  ignorance  of  a  breach  of  warranty  or  under  a  mutual 
mistake  of  fact.6  In  De  Hahn  v.  Hartley"  recovery  by  a  marine  insurer  of  money 
paid  in  ignorance  of  a  breach  of  warranty  was  allowed ;  counsel  in  that  case  did 
not  even  raise  the  question  whether  such  action  would  lie.  In  Anderson  v.  Pitcher* 
recovery  by  a  marine  insurer  of  money  paid  under  a  mutual  mistake  as  to  the 
existence  of  a  breach  of  warranty  was  allowed.  In  Bilbic  v.  Lumley,"  Lord 
Ellenborough  also  assumed  that  a  marine  insurer  could  recover  a  payment  made 
under  a  mistake  as  to  the  existence  of  a  breach  of  warranty;  he  pointed  out  that 
in  the  case  before  him  the  insurer,  having  paid  with  knowledge  of  all  the  facts 
and  merely  under  a  mistake  as  to  his  liability  on  those  facts,  which  was  regarded 
as  a  mistake  of  law,  could  not  recover. 

Several  New  York  cases  have  apparently  followed  this  view  of  the  law. 
In  Elting  v.  Scott 10  Chancellor  Kent  assumed  that  a  marine  insurer  could  recover 
a  payment  made  under  a  mistake  as  to  the  existence  of  a  breach  of  warranty;  the 
decision  was  in  favor  of  the  assured  upon  another  point.  In  Sears  v.  Grand  Lodge 
A.  O.  U.  IV. ,u  where  an  insurer  in  consideration  of  the  discontinuance  of  an 
action  had  made  a  contract  of  adjustment  by  which  it  promised  to  pay  a  sum  cer- 
tain absolutely,  regardless  whether  the  assured  was  alive,  and  an  additional  sum  if 
it  failed  to  produce  satisfactory  evidence  within  a  certain  time  that  the  assured 
was  still  alive,  the  court  held  that  the  assured  could  recover  the  sum  promised 
absolutely.  The  court  said  that  under  this  particular  contract  the  insurer  "assumed 
the  risk  and  calculated  the  chances"  of  the  assured  being  alive,  and  that  "in  view 
of  all  the  circumstances  it  cannot  be  said  that  the  parties  entered  into  the  agree- 

'  (1873)  53  N.  Y.  144. 
(1875)  62  N.  Y.  85. 
2  May,  Insurance  (4th  ed.  1900)  §  575. 

*Rheelv.  Hicks  (1862)  25  N.  Y.  289;  Keener,  Quasi-Contracts  (1893)  c.  II; 
Woodward,  Quasi-C Ontracts  (1913)  c.  II;  5  Joyce,  Insurance  (2d  ed.  1918) 
§  3486. 

Of  course,  where  the  fact  even  if  true  would  not  give  rise  to  a  right-duty 
relationship  between  the  payor  and  payee,  as  in  the  case  of  a  payment  by  a  drawee 
to  a  holder  of  negotiable  paper  under  a  mistake  as  to  the  genuineness  of  the 
drawer's  or  endorser's  signature,  etc.,  no  recovery  will  be  allowed.  See  Woodward, 
op.  cit.  c    V 

*  See  5  Joyce,  op.  cit.  §  3486. 

'  (1786)  1  Term  Rep.  343,  aff'd  (1787)  2  Term  Rep.  186.  Lord  Mansfield, 
C.  L.  Ashhurst  and  Buller,  //. 

"  (1800)  2  Bos.  &  P.  164. 

9  (1802)  2  Easi  46 

10  (X.  Y.  1807)  2  Johns.  Sup.  Ct.  *157. 
"  (1900)   163  N.  Y.  374,  57  N.  E.  618. 
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ment  laboring  under  a  mutual  mistake  of  fact."  Likewise  in  National  Life  Ins. 
Co.  v.  Jones"  the  insurer  could  not  recover  the  payment  because  the  court  found 
that  the  payment  was  made  with  full  knowledge  of  the  facts  and  in  pursuance  of 
what  was  considered  to  be  good  business  policy  not  to  dispute  claims,  and  that 
here  was  no  payment  under  a  mistake  of  facts  for  which  relief  could  be  had. 

There  seems  to  be  no  satisfactory  authority  compelling  the  exception  in  the 
instant  case.  That  an  insurer  cannot  have  such  recovery  unless  he  proves  fraud 
has  never  been  squarely  decided  in  New  York,  and  whatever  dicta  in  support  of 
such  doctrine  exist  in  New  York  are  based  upon  a  misreading  of  the  decision  in 
Mutual  Life  Ins.  Co.  v.  Wager;13  and  the  decisions  or  dicta  elsewhere14  are  merely 
a  perpetuation  of  this  error.  An  isolated  statement  out  of  its  context  from 
Mutual  Life  Ins.  Co.  v.  IVager  was  paraphrased  and  cited  by  Church,  C.  J.,  as 
authority  for  the  dictum  in  National  Life  Ins.  Co.  v.  Minch"  which  in  turn  was 
cited  by  Church,  C.  J.,  as  authority  for  the  dictum  or  at  most  a  second  ground  for 
the  decision  in  Smith  v.  Glen's  Falls  Ins.  Co.ie 

As  a  matter  of  fact  Sutherland,  /.,  who  rendered  the  opinion  in  Mutual  Life 
Ins.  Co.  v.  IVager,  never  decided  what  the  subsequent  cases  erroneously  supposed. 
In  that  case  the  action  was  brought  by  the  insurer  on  the  theory  that  there  was 
fraud  by  the  defendant-beneficiary  in  warranting  the  assured  to  be  of  good  health 
and  in  his  proofs  as  to  the  cause  of  the  assured's  death.  The  defendant-beneficiary 
had  added  to  his  warranty  of  the  assured's  health  the  significant  phrase  "to  my 
knowledge."  The  court  said  that  under  a  contract  of  this  kind  containing  such 
qualifying  words  as  "to  my  knowledge,"  it  would  have  been  incumbent  upon  the 
insurer  in  defending  an  action  on  the  policy  to  have  proven  that  the  beneficiary 
knew  of  the  breach  of  warranty  or  its  falsity,  and  consequently  the  plaintiff- 
insurer  having  paid  under  such  a  policy,  could  not  recover  unless  he  could  show 
fraud  either  in  the  inception  of  the  contract  or  in  inducing  the  adjustment  of  the 
loss."  And  furthermore  the  court  implied  that  a  payment  by  an  insurer  under  a 
mutual  mistake  of  fact  without  negligence  on  its  part  could  be  recovered.18     The 

12  (N.  Y.  187?)  1  Thomp.  &  C.  466. 

13  (N.  Y.   1858)   27  Barb.  354. 

14  Rome  Grocery  Co.  v.  Greenwich  Ins.  Co.  (1900)  110  Ga.  618,  36  S.  E.  63; 
Kansas  City  Life  Ins.  Co.  v.  Blacksfone  (Tex.  Civ.  App.  1912)  143  S.  W.  702; 
Stache  v.  5"*.  Paul  Fire  &  Marine  Ins.  Co.  (1880)  49  Wis.  89,  5  N.  W.  36;  see 
Metropolitan  Life  Ins.  Co.  v.  Harper  (C.  C.  1878)  Fed  Cas  No.  9505;  cf.  Cen- 
tennial Mutual  Life  Ass'n  v.  Parham  (Tex.  Civ.  App.  1891)  16  S.  W.  316. 

15  Supra,  footnote  2. 

16  Supra,  footnote  3. 

17  "  .  .  .  in  other  words  to  prove  fraud  on  the  part  of  Wager,  such  proof 
of  fraud  would  have  been  required  by  this  peculiar  contract*  [containing  the  words 
"to  my  knowledge"],  and  not  by  the  general  principles  of  law  applicable  to  these 
contracts  of  insurance.  If,  in  an  action  by  IVager  on  this  policy  for  the  amount 
insured,  the  company  would  have  been  compelled  to  prove  that  the  representations 
as  to  Frisbie's  health  were  false  to  the  knowledge  of  Wager  zvhen  made,  such  proof 
would  have  been  required,  because  they  accepted  Wagers  declaration  with  these 
qualifying  words,  and  made  it  a  part  of  their  contract1  of  insurance."  Sutherland, 
/.,  365. 

""If  he  intends  to  plead  ignorance  merely  of  a  fact,  which  if  known  would 
have  prevented  his  making  the  contract  originally,  he  must  do  it  when  called  upon 
to  carry  the  contract  into  effect,  if  upon  inquiry  he  could  have  informed  himself  of 
such  fact.  To  permit  him,  after  its  full  execution  by  the  payment  of  money,  to 
recover  back  the  money  on  the  ground  of  ignorance,  merely,  of  such  fact,  would, 
in  effect,  be  to  permit  him  to  try  the  same  question  twice,  on  the  same  evidence; 
or  to  repent,  and  revoke  a  voluntary  act.  The  payment  with  the  knozvledge,  or 
with  the  means  of  knowledge,  of  such  fact,  must  be  deemed  a  voluntary  payment, 
and  the  party  to  be  estopped  from  alleging  ignorance  of  such  fact."  At  p.  368 
(italics  ours). 
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remark  that  fraud  must  be  shown  to  entitle  the  insurer  to  recover  was  made  with 
particular  reference  to  the  facts  of  that  case." 

However,  a  paraphrase  of  this  remark,  with  total  disregard  of  the  facts  of  the 
case  and  the  other  parts  of  the  court's  opinion,  was  cited  as  authority  by  Church, 
C.  J.,  for  the  dictum  in  National  Life  Ins.  Co.  v.  Minch.7*  The  court  in  this  case 
merely  decided  that  the  lower  court  should  not  have  non-suited  the  plaintiff- 
insurer  and  that  there  was  sufficient  evidence  to  entitle  the  plaintiff  to  go  to  the 
jury  on  the  question  whether  there  was  fraud  by  the  defendant-beneficiary  in 
procuring  the  policy  or  in  inducing  the  adjustment  of  the  claim.  The  court 
then  went  on  to  state  that  Mutual  Life  Ins.  Co.  v.  Wager  had  held  that  only  fraud 
would  give  the  insurer  the  right  to  recover  the  payment  made.  It  is  significant 
that  three  judges  :1  concurred  merely  in  the  result. 

Then  in  Smith  v.  Glen's  Falls  Ins.  Co.,22  where  an  action  was  brought  by  an 
assured  on  an  independent  contract  of  adjustment  for  which  the  alleged  considera- 
tion was  the  surrender  of  the  policy  for  cancellation,  Church,  C.  J.,  said  that 
the  breach  of  warranty  as  to  sole  and  unconditional  ownership  could  not  then 
be  set  up  as  a  defense  in  the  absence  of  fraud  for  two  reasons :  first,  that  proper 
exception  had  not  been  taken  to  raise  this  point;  and  second,  that  after  an  adjust- 
ment or  a  payment,  the  breach  of  warranty  was  waived  in  the  absence  of  fraud, 
citing  as  authority  his  own  dictum  in  National  Life  Ins.  Co.  v.  Minch.  For  the  fore- 
going reasons,  these  cases  are  not  convincing. 

The  influence  of  this  dictum,  grounded  in  error,  is  shown  by  the  fact  that 
every  case  and  every  textbook  writer  that  has  been  found  to  declare  as  law  that 
an  insurer  cannot  recover  a  payment,  unless  it  can  show  fraud,  has  cited  National 
Life  Ins.  Co.  v.  Minch  as  authority.  It  was  cited  for  this  proposition  in  May 
on  Insurance13  and  in  Cooley's  Briefs  on  Law  of  Insurance.  It  was  cited  as 
authority  together  with  May  in  the  Georgia  case  of  Rome  Grocery  Co.  v.  Green- 
wich Ins.  Co.,"  and  as  authority  for  the  dictum  in  Metropolitan  Life  Ins.  Co.  v. 
Harper,2*  and  as  authority  in  the  Texas  case  of  Kansas  City  Life  Ins.  Co.  v.  Black- 
stone,"  and  as  authority  together  with  most  of  the  foregoing  cases  and  textbook 
writers  in  the  Wisconsin  case  of  Stache  v.  St.  Paul  Fire  &  Marine  Ins.  Co.1* 
It  is  therefore  apparent  that  any  authority  in  support  of  the  doctrine  denying  an 
insurer  recovery  is  merely  a  perpetuation  of  the  error  it  is  based  on. 

Furthermore,  to  effectuate  a  sound  economic  policy,  the  rule  permitting 
recovery  in  such  cases  should  be  observed,  especially  under  the  facts  of  this  par- 
ticular case,  in  favor  of  an  insurer  against  theft  of  an  automobile.  It  is  difficult 
to  discover  any  rule  of  policy  in  support  of  the  doctrine  denying  recovery  which  is 
applicable  to  insurance  companies  and  not  to  ordinary  mortals,  unless  the  unintelli- 

*Cf.  Judge  Sutherland's  opinion  in  Tinslar  v.  May  (N.  Y.  1832)  8  Wend.  561. 

30  Supra,  footnote  2. 

"  Peckham,  Folger  and  Andrews,  //. 

"Supra,  footnote  3. 

*  Supra,  footnote  4.  In  the  first  sentence  of  §  575,  May  states  that  recovery  by 
an  insurer  of  a  payment  made  under  a  mutual  mistake  of  fact  may  be  had, 
citing  Mutual  Life  Ins.  Co.  v.  Wager,  supra,  footnote  13;  and  Hartford  Live  Stock 
Ins.  Co.  v.  Matthews  (1869)  102  Mass.  221.  See  cases  cited  in  2  May,  op.  cit.  1351, 
n.  1. 

On  the  other  hand,  Hartford  Live  Stock  Ins.  Co.  v.  Matthews  has  been  cited 
with  the  other  cases  as  authority  for  denying  the  insurer  recovery.  See  Stache  v. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  supra,  footnote  14.  The  Matl'hews  case  merely 
held  that  in  a  tort  action  for  deceit  brought  by  an  insurer,  the  jury  should  have 
been  instructed  that  the  insurer  must  prove  that  the  defendant-assured  knew  his 
statements  to  have  been  false.     See  p.  226. 

M4  Cooley,  Briefs  on  Law  of  Insurance    (1905)    3877-3879. 

"Supra,  footnote  14.  "Supra,  footnote  14. 

"Supra,  footnote  14.  ** Supra,  footnote  14. 
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gent  one  of  "soaking"  the  insurance  company.  And  even  if,  in  life  and  in  fire 
insurance,  it  represented  sound  policy  not  to  unwind  the  transaction  when  once 
payment  of  the  claim  had  been  made,  in  the  absence  of  fraud,  still  the  same  rule  of 
policy,  if  there  be  any,  would  not  be  applicable  under  the  circumstances  in  the  in- 
stant case  to  insurance  against  theft  of  an  automobile.  In  life  and  in  fire  insur- 
ance any  loss  means  a  complete  loss  as  far  as  the  insurer  is  concerned ;  because 
there  is  no  subrogation  in  favor  of  an  insurer  of  lives,  and  the  right  of  subrogation 
in  favor  of  an  insurer  against  fire  damage  to  property  is  practically  valueless  be- 
cause so  seldom  invoked  against  third  parties  and,  even  if  invoked,  seldom  against 
responsible  third  parties.  In  insurance  against  theft  of  an  automobile,  however, 
the  right  to  be  subrogated  to  the  rights  of  an  owner  and  to  be  entitled  to  claim 
the  automobile  when  located  is  a  valuable  right.  It  undoubtedly  enters  into  the 
calculation  of  the  premium  rates  and  is  in  fact  an  essential  element  in  the  organiza- 
tion on  a  sound  basis  of  this  form  of  insurance,  in  which  the  moral  hazard  is  so 
very  great.  Salvage  is  as  valuable  and  essential  a  right  in  theft  insurance  as  in 
marine  insurance. 

This  particular  insurer  was  authorized  and  intended  to  insure  an  owner's 
and  not  a  limited  interest,  and  in  fact  insisted  both  in  the  application  for  the 
policy  and  in  the  proof  of  loss  that  the  assured  repeat  a  warranty  of  sole  and 
unconditional  ownership.  Under  the  circumstances  it  seems  quite  clear  that  the 
insurer  upon  prompt  payment  of  the  loss-claim  expected  to  receive  and  the  assured 
to  transfer  the  very  valuable  right  of  an  owner  of  such  automobile.  The  real 
owner  of  the  automobile  having  claimed  and  retaken  it,  there  was  a  failure  of  con- 
sideration in  that  the  insurer  did  not  get  what  the  parties  expected  it  would  get. 

Perhaps  the  most  equitable  rule  would  be  that  at  least  where  the  breach  of  the 
warranty  relied  on  by  the  insurer  actually  defeated  its  right  of  subrogation,  recovery 
by  such  insurer  should  be  allowed.  In  the  instant  case  the  breach  of  warranty  of 
sole  and  unconditional  ownership  defeated  an  actual  and  not  an  inchoate  right  of 
subrogation  because  the  car  was  found.  Consequently,  the  insurer  under  the 
facts  of  this  particular  case  should  have  been  permitted  to  recover. 


The  Meaning  oe  the  Words  "Cause  of  Action"  as  Used  in  the  New  York 
Codes. — In  the  recent  case  of  Bernstein  v.  Orlevitch  (App.  Div.,  2d  Dept.  1921) 
187  N.  Y.  Supp.  720,  the  plaintiff  sued  the  director  of  a  corporation,  alleging  a 
violation  of  his  rights  as  a  stockholder  and  also  a  violation  of  rights  under  a 
contract  to  buy  stock.  Held,  the  causes  of  action  should  be  separately  stated. 
This  decision  suggests  an  inquiry  into  the  nature  of  a  cause  of  action,  inasmuch  as 
the  courts  rarely  give  any  reasons  for  decisions  of  this  kind. 

(1)  Under  the  New  York  Code  of  Civil  Procedure  it  was  stated  that  the 
complaint  must  contain  "A  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action."1  The  Civil  Practice  Act  states  that  it  must  contain  "A 
statement  of  each  cause  of  action."1  But  the  Act  calls  the  complaint  a  pleading* 
and  says,  "Every  pleading  shall  contain  a  plain  and  concise  statement  of  the 
material  facts,  without  unnecessary  repetition,  on  which  the  party  relies.  .  . 
It  cannot  be  doubted  that  the  difference  from  the  former  statute  which  the  latter 
indicates,  is  one  of  position  only.  The  "cause  of  action,"  whatever  it  was  under 
the  Code,  is  the  same  thing  under  the  Act.  The  decisions  which  refer  to  these 
provisions  are  unfortunately  singular  in  that  they  throw  very  little  light  on  the 


1  §  481,  subd.  2. 

'  §  255,  subd.  2.  Thus  far  the  change  was  a  good  one  because  it  eliminated  the 
enactment  of  theory  into  law.  That  is,  the  old  form  indicated  of  what  a  cause  of 
action  is  constituted,  but  that  portion  of  the  statute  is  eliminated  in  the  new  form. 

'§254.  4§  241. 
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nature  of  the  cause  of  action  but  show  rather  what  one  must  or  must  not  do 
with  it,  assuming  it  to  exist.  It  is  to  be  noted,  however,  that  the  Code  regarded 
the  cause  of  action  as  constituted  of  "facts."1  It  is  plain,  nevertheless,  that  the 
statute  did  not  mean  legally  determined  facts  or,  as  one  court  defined  the  term, 
"  .  .  .  a  thing  done,  reality,  not  supposition,  action,  deed,"6  because  an  answer 
usually  raises  an  issue  of  fact.7  The  better  view  seems  to  be  that  the  word  "facts" 
in  this  connection  means  an  allegation  of  fact.8  When  a  court  speaks  of  a  cause 
of  action  as  being  assignable,*  therefore,  it  is  not  using  the  term  in  the  same  sense 
that  these  sections  use  it.  It  has  been  stated  that  "a  cause  of  action  is  the 
existence  of  those  facts  which  give  a  party  a  right  to  judicial  interference  in  his 
behalf."10  But  that  cannot  be  the  meaning  here  because  a  court  may  decide 
whether  or  not  a  complaint  states  a  cause  of  action  without  deciding  whether 
or  not  the  plaintiff  could  recover  thereon;"  and  this  state  of  the  law  seems  to  be 
recognized  by  the  Civil  Practice  Act."  To  say  that  "a  cause  of  action  must 
show  a  legal  or  equitable  right  in  one  party  and  a  wrong  in  the  other  party 
.  .  .  " "  is  likewise  not  a  description  of  what  is  meant  by  the  sections  under 
consideration,  for  if  that  were  true,  when  a  cause  of  action  had  been  stated  there 
would  be  no  need  for  proceeding  further.  The  entry  of  judgment  for  the  plaintiff 
would  then  follow  as  a  matter  of  course.  Nor  do  the  words  "cause  of  action" 
under  these  sections  mean  "...  the  right  which  a  party  has  to  institute  and 
carry  through  .  .  .  proceedings."  "  Forbearance  to  sue  by  one  who  erroneously 
but  honestly  believes  he  has  a  good  cause  of  action  can  be  consideration  for  a 
promise."  Hence  one  has  the  right  or  privilege,  under  the  circumstances  set  out, 
to  sue  on  a  bad  cause  of  action.  It  follows  from  the  above  definition  that  this 
privilege  is  itself  a  cause  of  action,  whereas  the  courts  have  often  repeated  the  state- 
ment that  "a  bad  cause  of  action  is  no  cause  of  action."  ie  Inasmuch  as  the  same 
occurrence  may  give  rise  to  more  than  one  cause  of  action  if  it  is  described 
differently, "  only  one  conclusion  may  be  drawn  concerning  the  fundamental 
nature  of  a  cause  of  action  under  these  sections,  and  that  is  that  it  is  an  allega- 
tion. It  is  submitted  that  a  plaintiff  states  a  cause  of  action  when  he  alleges  the 
existence  of  a  certain  state  of  affairs ,s  which  existence,  considered  alone,  would 
entitle  him   to  a  judgment  or   a  decree.     In   other   words,   the   question   which  a 

6  §  481,  subd.  2. 

'Lackey  v.  Vandcrbilt  (N.  Y.  1854)  10  How.  Pr.  155,  161.  The  court  thus 
interpreted  the  word  "facts"  in  §  142  of  the  Code  of  Procedure  which  read  sub- 
stantially the  same  as  §  481  of  the  Code  of  Civil  Procedure. 

'  N.  Y.  Civ.  Prac.  Act  §  422. 

I  Wright  v.  Larkin  (1915)  91  Misc.  573,  576,  154  N.  Y.  Supp.  961. 
"Woodbury  v.  Dcloss  (N.  Y.  1873)  65  Barb.  501,  503. 
"Billing  v.  Gilmer  (C.  C.  A.  1894)  60  Fed.  332,  334. 
"Blanclwrd  v.  Jefferson   (1892)    63  Hun  631,  17  N.  Y.  Supp.  927. 

II  'The  complaint  must  contain.  ...  3.  A  demand  of  the  judgment  to  which 
the  plaintiff  supposes  himself  entitled."    §  255,  subd.  3. 

"Cowley  v.  North  Pac.  Ry.  (1912)  68  Wash.  558,  563,  123  Pac.  998. 

u Meyer  v.  Van  Collcm  (N.  Y.  1858)  28  Barb.  230,  231. 

"See  McKinley  v.  Watkins  (1851)  13  111.  140,  143.  144. 
"If,  therefore,  a  person  have  a  legal  right  to  sue,  he  must  necessarily  have 
a  'pood'  .     'cause  of  action.'     If  he  have  no  legal  right  to  sue,  he  has  not 

merely  a  bad  cause  of  action,  but  no  cause  of  action.  So,  'good  cause  of  action' 
can  mean  no  more  than  'cause  of  action'  and  the  word  'good,'  in  that  connection,  is 
hence  merely  superfluous."  Parker  v.  En  slow  (1882)  102  111.  272.  Despite  this 
emphatic  statement  of  the  court,  it  seems  to  have  been  made  without  taking  account 
of  the  situation  in  McKinley  v.  Watkins,  supra,  footnote  15,  where  it  was  recog- 
nized that  one  may  have  a  legal  right  to  sue  although  he  could  not  recover. 

,rSee  Glover  v.  Holbrook,  etc.  Corp.  (1919)  189  App.  Div.  328,  329,  178 
N.  Y.  Supp.  517. 

"The  word  "facts"  is  not  used  here  because  of  its  ambiguity— t.  e.,  "alleged 
facts"  or  "legally  established  facts." 
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judge  asks  himself  in  endeavoring  to  determine  whether  or  not  a  comp'aint 
states  a  cause  of  action  is,  "If  what  the  complaint  states  were  established  and 
nothing  more  were  shown  by  either  party,  would  the  plaintiff  be  entitled  to  a 
judgment  or  decree,  as  the  case  may  be?"  Since  the  instant  case  contained  two 
such  allegations,  it  was  undoubtedly  correctly  decided. 

(2)  The  Civil  Practice  Act  also  provides  for  the  joinder  of  causes  of  action 
in  certain  cases  if  they  are  not  inconsistent  with  each  other.18  At  first  sight,  this 
provision  seems  harmonious  with  the  definition  set  out  in  (1),  but  the  courts  have 
interpreted  the  words  "cause  of  action"  similarly  used  in  the  Code  of  Civil  Pro- 
cedure,20 to  mean  the  legal  conclusions  involved  in  the  allegations.21  The  allega- 
tions themselves  may  be  inconsistent,  but  if  from  all  the  al'egations  the  same 
legal  conclusions  must  be  drawn,  the  mandate  of  the  statute  regarding  joinder  of 
causes  has  been  held  to  have  been  fulfilled  and  the  causes  of  action  are  con- 
sistent." 

(3)  The  Civil  Practice  Act  provides  in  addition,  that  in  certain  cases  an  : 
attachment  may  be  levied  on  a  cause  of  action.23  Under  the  Code,  we  find  the 
courts  allowing  the  attachment  of  a  debt  due  to  a  creditor.24  But  if  there  is  no 
right  in  favor  of  him  whose  property  is  sought  to  be  attached,  it  is  not  attach- 
able." A  right  which  is  sure  to  accrue  within  a  fixed  time,  however,  is  attach-  . 
able.26  It  is  plain,  therefore,  that  "cause  of  action"  under  this  section  means 
something  different  from  what  it  was  stated  to  mean  in  (1)  and  (2).  Here  a 
"cause  of  action"  means  an  absolute  or  conditional  "  claim  to  a  sum  certain  in 
money. 

(4)  The  Civil  Practice  Act  speaks  also  of  the  survival  of  causes  of  action.*8 
Under  a  similar  section  of  the  Code,  a  plaintiff  sued  for  damages  alleged  to  have  . 
been   caused   by   the   defendant's    negligence,    and    was    non-suited.      The    plaintiff 
then  took  an  appeal,   and  died   while   it   was  pending.     The  court   he'd  that   the 

19  "The  plaintiff  may  unite  in  the  same  complaint  two  or  more  causes  of  action, 
whether  they  are  such  as  were  formerly  denominated  legal  or  equitable,  or  both, 
whether  they  are  brought  to  recover  as  follows  ...  It  must  appear  on  the 
face  of  the  complaint  that  all  the  causes  of  action  so  united  .  .  .  are  con- 
sistent with  each  other."     N.  Y.  Civ.  Prac.  Act  $  258.  J0  §  484. 

"McClure  v.  Wilson  (1897)  13  App.  Div.  274,  43  N.  Y.  Supp.  209;  Drexel  v. 
Hollander  (1906)  112  App.  Div.  25,  98  N.  Y.  Supp.  104;  Kaufman  v.  Morris  Bldg. 
Co.  (1908)  126  App.  Div.  388,  110  N.  Y.  Supp.  663.  A  cause  of  action  for  breach 
of  contract  was  joined  with  another  for  fraud  in  inducing  the  plaintiff  to  make 
the  contract  but  the  joinder  was  held  bad  because  the  one  involved  the  conclusion 
that  a  contract  existed  and  the  other  that  no  contract  existed.  The  court  said, 
"To  assert  the  one  is  to  negative  the  other,  and  the  plainiff  has  to  elect  which  he 
will  sue  on.  He  cannot  sue  on  both."  Edison  Electric,  etc.  Co.  v.  Kalbfleisch 
(1907)   117  App.  Div.  842,  102  N.  Y.  Supp.  1039. 

"An  allegation  stated  that  a  wife  survived  a  husband  and  another  allegation 
stated  that  the  husband  prevented  the  survival  of  the  wife  by  killing  her.  In 
either  event  the  husband's  estate  would  be  liable  under  the  same  contract  to  the 
wife's  estate.  Hence  the  court  held  the  causes  of  action  to  be  consistent.  Logan 
v.  Whitley  (1908)  129  App.  Div.  666,  114  N.  Y.  Supp.  255. 

23  "The  attachment  may  also  be  levied  upon  a  cause  of  action  .  .  .  for' 
the  payment  of  money  only  .  .  .  whether  past  due  or  yet  to  become  due. 
.     ...     "   N.  Y.  Civ.  Prac.  Act  §  916. 

"Westervelt  v.  Phelps  (1902)   171  N.  Y.  212,  63  N.  E.  962  (semble)  ;  Warner ■ 
v.  Fourth  Nat'l  Bank  (1889)  115  N.  Y.  251,  22  N.  E.  172. 

"Rosenberg  v.  Occidental  Trading  Co.  (1919)  189.  App.  Div.  330,  178  N.  Y. 
Sunp.  477;  Columbia  Bank  v.  Equitable  Assurance,  etc.  (1903)  79  Anp.  Div.  601, 
80  N.  Y.  Supp.  428. 

M  Kratzcnstcin  v.  Lehman   (1896)    18  Misc.  590,  42  N.  Y.  Supp.  237. 

"   The  condition  must  be  certain  to  occur. 

"  "An  action  does  not  abate  by  any  event  if  the  cause  of  action  survives  or1 
continues."  N.  Y.  Civ.  Prac.  Act  §  82.  "In  the  case  of  the  death  of  a  sole  plaintiff 
or  a  sole  defendant,  if  the  cause  of  action  survives     ...  Ibid.  §  84. 
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plaintiff's  administratrix  could  not  continue  to  prosecute  the  appeal  because  the 
cause  of  action  did  not  survive."  It  is  plain  that  the  court  regarded  the  cause  of 
action  here  as  the  plaintiff's  privilege  to  have  the  question  of  the  defendant's 
liability  to  the  deceased,  had  he  lived,  judicially  determined.30 

It  is  regrettable  that  in  the  recent  change  from  the  Code  of  Civil  Pro- 
cedure to  the  Civil  Practice  Act,  the  legislators  did  not  correct  this  unscientific 
terminology.  Perhaps  no  particular  misfortune  will  occur  because  of  it,  but  in  law, 
if  nowhere  else,  consistency  is  a  virtue. 


The  Effect  of  the  Statute  of  Frauds  on  Oral  Agreements  Relating  to 
Realty. — The  courts  have  decided  that  two  sets  of  circumstances  serve  to  take 
a  case  out  of  the  Statute  of  Frauds.1  One  is  part  performance.1  The  Statute 
was  adopted  to  avoid  the  uncertainties  that  accompanied  parol  agreements,  es- 
pecially when  actions  based  on  them  do  not  arise  until  several  years  after  the 
alleged  contract.3  But  when  a  party  has  performed,  the  evidence  is  not  so  un- 
certain. Hence  equity  will  decree  specific  performance  under  these  restrictions : 
(1)  That  the  so-called  part  performance  suggest  some  agreement  between  the 
parties  with  regard  to  the  land.4  Then  evidence  is  allowed  showing  just  what 
that  contract  is.  (2)  That  the  plaintiff  establish  by  clearly  convincing  evidence" 
the  existence  of  the  agreement,  instead  of  by  the  fair  preponderance*  that  is 
usual  in  civil  actions.  Fraud  is  the  other  circumstance.  The  avowed  purpose 
of  the  Statute  was  to  prevent  the  establishment  of  contracts  by  false  swearing. 
Hence,  it  does  not  prevent  equity  from  exercising  its  customary  jurisdiction  on 
the  ground  of  fraud.7  The  recent  case  of  Fletcher  v.  Manhattan  Life  Ins.  Co. 
(App.  Div.,  1st  Dept.  1921)  189  N.  Y.  Supp.  453  exemplifies  the  comprehensive 
nature  of  the  doctrine  of  fraud  in  equity.  The  plaintiff  and  defendant  were  par- 
ticipating owners  of  a  mortgage,  the  plaintiff  holding  the  junior  lien.  They 
brought  a    foreclosure   action.     Prior    to   the   sale,   it  was   orally  agreed   between 

"Luts  v.  Third  Avenue  R.  R.  (1899)  44  App.  Div.  256,  60  N.  Y.  Supp.  761. 

**In  Daniel  v.  Brooklyn  Heights  R.  R.  (1912)  76  Misc.  482,  135  N.  Y.  Supp. 
698,  the  cause  of  action  was  held  to  survive  although  it  was  not  certain  that  the 
plaintiff  could  get  judgment. 

'St.  29  Car.  TI  (1676)  c.  3.  A  typical  American  statute  is  N.  Y.  R.  P.  Law 
(Cons.  Laws  1909)   §  242. 

The  Statute  of  Frauds  also  renders  void  parol  agreements  for  express  trusts. 
Act  (1676)  29  Car.  II  c.  3,  §  vii.  For  New  York  see  supra.  The  discussion  in 
the  note  is  just  as  applicable  to  trusts,  as  to  simple  direct  conveyances  Leman  v. 
Whitley  (1828)  4  Russ.  423. 

*  Ryan  v.  Dox  H866)  34  N.  Y.  307;  Logan  v.  Brown  (1908)  20  Okla.  334,  95 
Pac.  441.  (Agreement  to  sell  land  and  hold  proceeds  in  trust.  Land  was  sold, 
and  the  defendant  was  declared  a  trustee  as  to  the  proceeds,  though  the  agreement 
as  to  the  land  was  not  enforceable.) 

'See  Smith,  Law  of  Frauds  (1907)   §  311. 

*Woolley  v.  Stewart  (1918)  222  N.  Y.  347,  118  N.  E.  847;  see  Williams  v. 
Morris  (1877)  95  U.  S.  444,  457.  Part  performance  may  be  carried  through  in 
two  ways,  either,  as  in  the  latter  case,  one  party  conveys,  and  thus  does  what  he 
could  not  be  compelled  to  do,  leaving  only  the  payment,  which  is  not  forbidden  by 
the  Statute;  or  the  plaintiff  performs  so  far  that  he  has  no  means  at  law  for 
restoring  the  status  quo.     Cf.  Glass  v.  Hulbert    (1869)    102  Mass.  24. 

Specific  performance  is  frequently  given  after  part  performance  on  the  ground 
that  the  defendant,  having  been  benefited  at  the  expense  of  the  plaintiff,  to  plead 
the  Statute  is  fraudulent.  See  Collins  v.  Lackey  (1912)  31  Okla.  776,  779,  780, 
123  Pac.  1118;  Russell  v.  Sharp  (1905)  192  Mo.  270,  288,  91  S.  W.  134. 

"Carrv.  Craig  (1908)  138  Iowa  526,  116  N.  W.  720;  Boone  v.  Lee  (1918)  175 
N.  C.  383,  95  S.  E.  659. 

•4  Wigmore,  Evidence  (1905)  §  2498. 

'•Arnolds.  Cord  (1861)   16  Ind.  177. 
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them  that  the  defendant  should  bid  in  the  property  at  a  price  not  greater  than 
the  amount  due  him,  the  plaintiff  refrain  from  bidding,  and  at  a  subsequent  date 
the  defendant  convey  the  property  to  the  plaintiff,  on  being  paid  the  purchase 
price  and  expenses.  The  plaintiff  relying  on  the  agreement  did  not  bid  at  the 
sale,  and  later  tendered  the  defendant  the  purchase  price.  He  refused  to  accept 
the  money  or  reconvey.  Later  the  defendant  sold  the  property  to  an  innocent 
purchaser.  The  plaintiff  sued  to  have  the  defendant  declared  a  trustee  of  the 
property,  and  account  for  the  difference  between  the  proceeds  of  the  sale  and 
the  amount  tendered.  The  defendant  pleaded  the  Statute  of  Frauds.  On  de- 
murrer, held,  for  the  plaintiff. 

The  facts  in  the  principal  case  are  commonly  classified  under  the  caption  of 
"constructive  fraud."  Nothing  can  be  clearer  than  that  constructive  fraud  is  not 
legal  fraud.8  In  truth  the  principal  case  starts  out  with  the  express  proposition 
that  the  defendant  did  not  make  the  agreement  as  part  of  a  scheme  to  defraud 
or  mislead  the  plaintiff.  The  constructive  fraud  rises  out  of  the  circumstances 
of  the  case  other  than  the  intent  of  the  defendant.9  Despite  the  undoubted  good 
faith  of  the  defendant's  promise  when  first  made,  yet  when  the  time  came  to  per- 
form, he  refused  to  do  so.  Because  the  plaintiff  relied  on  the  promise  he  had 
lost  money.    Hence  the  defendant  should  be  held  to  his  promise.10 

A  few  jurisdictions  dissent  from  this  doctrine  and  ground  their  objections 
on  the  Statute  of  Frauds."  They  reason  in  this  way.  Suppose  that  there  were 
no  Statute  of  Frauds.  The  promise  made  by  the  defendant  would  then  be  binding, 
and  equity  would  compel  him  to  reconvey  the  property  to  the  plaintiff.  But  the 
Statute  of  Frauds  now  declares  the  promise  nugatory,  and  of  no  effect,  either 
at  law  or  in  equity.  It  is  as  though  no  promise  had  been  made.  How  can  the 
plaintiff  complain  that  he  has  been  defrauded  because  the  promise  did  not  have 
the  legal  consequences  which  the  Statute  expressly  frustrated  its  having?  The 
defendant  simply  states  the  words  of  the  Statute  and  insists  on  observing  them. 
Can  that  be  fraudulent?  It  is  true  that  formerly  the  plaintiff  was  a  mortgagee, 
and  now  he  has  no  interest  in  the  property.  But  this  was  not  caused  by  the 
defendant's  promise.  It  is  a  result  of  the  Statute  which  invalidates  the  promise. 
Though  the  defendant's  conduct  is  morally  reprehensible,  yet  it  is  at  no  time 
inequitable  to  insist  on  one's  legal   rights. 

These  jurisdictions  misinterpret  the  Statute  of  Frauds.  It  expressly  excepts 
out  of  its  operation  trusts  arising  by  "implication  or  construction  of  law."12 
Without  stopping  to  consider  resulting  trusts,  it  is  well  settled  that  fraud  in  the 
acquisition  of  property  will  ground  a  constructive  trust  in  regard  to  it.13  Nor 
does  equity  give  to  fraud  the  narrow  meaning  of  deceit  which  it  has  at  law. 
Courts  frequently  talk  of  the  result  of  certain  facts  being  a  fraud  on  the  plain- 
tiff, not  at  all  implying  that  the  defendant  was  fraudulent.  The  inference  is 
that  under  the  circumstances  it  is  unconscionable  for  the  defendant  to  retain  the 
property.     That  makes  the  defendant's  conduct   fraudulent."     For  instance,  where 

"Thomas  v.  Goodbread  (1919)  78  Fla.  278,  82  So.  835;  Brock  v.  Brock  (1888) 
90  Ala.  86,  91,  8  So.  11. 

"Strasner  v.  Carroll  (1916)  125  Ark.  34,  187  S.  W.  1057;  Collins  v.  Williamson 
(1894)  94  Ga.  635,  21  S.  E.  140. 

10  Cutler  v.  Babcock  (1892)  81  Wis.  195,  51  N.  W.  420;  Broadwell  v.  Smith 
(Ga.  1921)  108  S.  E.  809. 

nKe!'utn  v.  Smith  (1859)  33  Pa.  St.  158,  164,  165.  The  fraud  must  be  in 
the  transaction  from  its  inception.  Seif  v.  Muse  (1918)  70  Pa.  Super.  Ct.  487. 
If  the  fraud  lies  in  the  defendant's  breach  of  promise,  it  is  subsequent  to  the  con- 
veyance, and  hence  the  promise  falls  within  the  Statute.  J  our  dan  v.  Andrews 
(1917)  258  Pa.  St.  347,  102  Atl.  33. 

"Statute  of  Frauds  §  8.  1S  Arnold  v.  Cord,  supra,  footnote  7. 

uBardon  v.  Hartley   (1910)    112  Wis.  74,  87  N.  W.  809;   Young  v.  Overbaugh 
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the  defendant  made  a  gift  of  land  to  the  plaintiff  and  promised  to  give  a  deed, 
and  the  plaintiff  relying  on  the  promise  entered  on  the  realty,  making  improve- 
ments with  the  knowledge  of  the  donor;  upon  the  defendant's  subsequent  refusal 
to  pay.  the  court  ordered  the  defendant  to  perform."  Otherwise  as  the  plaintiff 
had  no  redress  at  law,  the  defendant's  conduct  would  be  unconscionable.  The 
argument  that  the  Statute  declares  all  agreements  in  regard  to  realty  as  of  no 
effect  is  beside  the  point,  as  equity  does  not  concern  itself  with  the  promise  or 
contract  but  exercises  its  original  jurisdiction  on  the  ground  of   fraud. 

Cases  of  unconscionable  conduct — constructive  fraud — occur  frequently  in 
judicial  sales,  as  in  the  instant  case.  Courts,  however,  will  not  enforce  per- 
formance unless  there  be  a  loss.  If  the  plaintiff  is  a  mortgagor  who  enters  with 
his  mortgagee  into  an  agreement  similar  to  that  in  the  principal  case,  equity 
will  not  force  a  reconveyance  if  the  property  sells  at  the  market  price.1"  The 
cases  where  the  doctrine  has  been  applied  have  usually  been  those  where  the  pur- 
chase price  was  ridiculously  below  the  value  of  the  property.17  In  Ryan  v.  Dox,u 
the  leading  New  York  case,  property  worth  $4,000  sold  for  $100.  Other  cases 
were,  property  worth  $70,000  sold  for  $2,000,19  and  $5,000  for  $176.=°  It  may  be 
safely  said  that  equity  will  not  enforce  a  reconveyance  unless  the  values  and  prices 
are  clearly   disproportionate,   though   the   judicial   mind   uses   a    flexible    standard.21 

The  weakness  of  the  doctrine  lies  in  its  strict,  where  the  facts  of  modern 
economic  life  would  justify  a  fair,  application.  The  courts  have  refused  to 
raise  a  constructive  trust  in  the  property  unless  at  the  time  of  the  sale,  the  plain- 
tiff held  an  existing  legal  or  equitable  interest  in  it.22  Otherwise,  they  reason, 
the  plaintiff  suffers  no  loss.  This  is  a  strange  argument  for  a  modern  court.  A 
person  who  at  the  time  of  a  foreclosure  sale  has  no  interest  in  the  property  but 
intends  to  buy  and  is  persuaded  not  to  bid  by  relying  on  the  promise  of  another 
to  buy  and  reconvey,  suffers  as  real  a  loss,  and  in  many  cases  a  greater  one,  than 
does  a  mortgagor  under  similar  circumstances.  The  loss  of  the  chance  to  make 
a  profit  is  as  important  as  the  loss  of  money  from  the  pocket.  Our  entire  eco- 
nomic system  is  based  on  profit.  Seats  on  the  Stock  Exchange  sell  for  thousands 
of  dollars — and  they  are  nothing  more  than  opportunities  for  making  profit. 
But  courts  refuse  to  recognize  this3  Some  go  as  far  as  to  exclude  certain  legal 
interests,  because  they  are  not  in  esse,  but  mere  possibilities,  like  courtesy  initiate." 
Of  course  they  would  exclude  evidence  showing  that  a  plaintiff  who  without  an 
existing  interest  had  contracted  obligations,  the  performance  of  which  depended 
on  the   acquisition   of  the  property." 

The  courts  uniformly  repudiate  the  suggestion  that  they  are  specifically  enforc- 

(1895)  145  X.  Y.  158,  39  N.  E.  712;  Hardman  v.  Rxan  (1919)  106  Wash.  433.  180 
Pac.  142;  Watson  v.  Harris  (Tex.  Civ.  App.  1910)   130  S.  W.  237. 

"Messiah  Home,  etc.  v.  Rogers  (1914)  212  N.  Y.  315,  106  X.  E.  59. 

"Wheeler  v.  Reynolds  (1876)  66  X.  Y.  227.  In  no  other  way  can  this  be 
distinguished   from   the  instant  case. 

i:  Thomas  v.  Goodbread,  supra,  footnote  8. 

"  Supra,  footnote  2. 

"Woodruff  v.  Jabine  (Ark.  1891)  15  S.  W.  830. 

'■"Trapnall  v.  Br  own   (1857)   19  Ark.  39. 

u  Dickson  v  Stewart  (1904)  71  Xeb.  424,  98  X.  \Y.  1085. 

"Parromore  v.  Hampton  (1908)  55  Fla.  672,  45  So.  992;  Emerson  v.  Galloupe 
H892)  158  Mass.  146,  32  X.  E.  1118;  Fischli  v.  Dumarcslx  (Ky.  1820)  3  A.  K. 
Marsh.  23. 

"Levy  v.  Brush  <  1871  t  45  X.  Y.  589;  Largey  v.  Lcggat  (1904)  30  Mont.  148. 
75  Pac  950;  see  McNew  \  Booth  (1868)  42  Mo.  189.  192.  Usually  a  plaintiff  sues 
when  the  property  has  considerably  risen  in  value,  so  that  his  loss  is  keenly  felt. 

"Lancaster  Trust  Co.  v.  Long  (1908)  220  Pa  St.  499,  69  Atl.  993;  Fields  v. 
Hoskins  (1918)    182  Kv.  446.  206  S.  \V.  753   (lien). 

:sC'/.  Scheuer  v.  Cochem  (1905)  126  Wis.  209,  105  X.  \V.  573,  and  cases  cited 
supra,  footnote  23. 
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ing  a  void  agreement.16  They  strenuously  assert  that  the  Statute  is  just  as 
operative  in  equity,  as  at  law."  Nevertheless  the  result  of  their  proceedings  is 
just  the  same  as  though  their  intention  was  to  disregard  it.  They,  however, 
place  their  decision  on  the  constructive  fraud  which  would  result  if  the  plaintiff 
were  to  suffer  a  loss.28  But  if  the  intention  of  equity  were  merely  to  prevent  the 
loss,  it  would  be  content  to  restore  the  plaintiff  to  his  status  quo,  or  where  that 
was  literally  impossible,  give  him  its  equivalent.  But  it  goes  much  further  than 
that,  and  grants  him  what  he  originally  bargained  for.  While  the  reasoning  on 
which  the  decisions  go  is  weak,  their  result  is  sound.  Once  equity  is  granted 
jurisdiction  on  the  ground  of  fraud,  it  is  competent  to  decide  the  kind  of  relief 
that  is  most  appropriate. 

A  few  jurisdictions  approach  constructive  fraud  from  the  estoppel  angle.19 
Others  reach  the  same  result  by  construing  the  facts  as  a  breach  of  relations  prior 
to  or  contemporaneous  with  the  agreement  which  justified  the  reposing  of  confi- 
dence in  the  promisor,20  such  as  kinship,31  principal  and  agent,32  fiduciary  con- 
nection 33  and  the  like.34  Sometimes  extreme  circumstances,  like  the  confidence 
necessarily  placed  by  a  dying  person  in  one  at  his  bedside,  answer  the  rule.35 

The  effect  of  this  judicial  interpretation  has  been  considerably  to  limit  the 
Statute  of  Frauds  as  applied  to  agreements  creating  or  transferring  interests  in 
realty.  The  Statute  will  never  be  enforced  except  when  (1)  the  orally  contracting 
parties  have  had  no  previous  relations  justifying  the  placing  of  faith  by  one  in 
the  other,  or  (2)  when  the  agreement  being  prior  to  a  sale  neither  party  has  an 
existing  legal  or  equitable  interest  in  the  property,  which  he  loses  on  the  strength 
of  the  promise. 

26  Robinson  v.  Cruzen  (Mo.  App.  1918)  202  S.  W.  449,  452;  Boone  v.  Lee, 
supra,  footnote  5. 

27  Wheeler  v.  Reynolds,  supra,  footnote  16. 

28  See  Avery  v.  Stewart  (1904)  136  N.  C.  426,  435,  48  S.  E.  775.  The  court 
affirms  that  it  finds  fraud  only  for  the  purpose  of  working  out  a  remedy. 

"Parker  v.  Catron  (1905)  120  Ky.  145,  85  S.  W.  740;  Griffin  v.  Schlenk  (Ky. 
1907)  102  S.  W  837. 

"Brison  v.  Brison  (1888)  75  Cal.  525,  17  Pac.  689;  Grossman  v.  Keister  (1906) 
223  111.  69. 

w  Ward  v.  Conklin  (1908)  232  111.  553,  83  N.  E   1058. 

^Densmore  v.  Searle  (1896)  7  App.  Div.  45,  39  N.  Y.  Supp.  948. 

33  Yuster  v.  Keefe  (1910)  46  Ind.  App.  460,  90  N.  E.  920. 

"Congregation,  etc.  v.  Universal  B.  &  C.  Co.  (1909)  134  App.  Div.  368,  119 
N.  Y.  Supp.  72. 

"Larmon  v.  Knight  (1892)  140  111.  232,  29  N.  E.  1116. 
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The  Packing  Industry  and  the  Packers  Act. — A  distinct  change  in  the 
treatment  by  the  federal  government  of  the  problems  raised  by  a  "Big  Business" 
is  introduced  by  the  Packers  Bill  which  became  law  on  August  15,  1921.1  A 
proper  appreciation  of  its  industrial  and  administrative  innovations  can  be  had 
only  by  considering  the  economic  situation  to  which  it  has  reference.  In  many 
ways  the  most  important  single  manufacturing  (so-called)  industry  in  the  United 
States  is  slaughtering  and  the  preparation  of  meat  products.  Measured  by  the 
total  value  of  its  output,  it  was  ranked  first  in  the  1910  census.2  Tested  by  the 
intrinsic  importance  of  its  commodities  to  the  life  of  the  nation  it  stands  equally 
high.  Looked  at  from  the  view  of  the  number  and  significance  of  the  people  that 
it  affects,  it  stands  second  to  none.  The  packers  stand  between  the  thousands 
of  cattle  raisers  and  retail  meat  dealers,  who  together  bu'k  large  in  the  middle 
class  of  the  nation. 

An  era  of  intense  business  expansion  paralleled  by  concentration  of  control;' 
has  brought  it  about  that  today  five  corporations — the  "Big  Five" — dominate 
slaughtering  and  meat  packing  in  the  United  States.4  Their  power  is  absolute  in 
their  sphere — "they  control  at  will  the  market  in  which  they  buy  their  supplies,  the 
market  in  which  they  sell  their  products,  and  hold  the  fortunes  of  their  com- 
petitors in  their  hands."5 

The  problem  of  the  packers  lies  in  their  indispensability  as  middle  men. 
Ranchman  and  city  butcher  must  deal  through  the  packer  in  a  market  no  longer 
freely  competitive.  Today  the  cattleman  must  either  "take  it  or  leave  it"  at  the 
prices  fixed  by  the  "Big  Five."  By  trans-shipment  he  cannot  escape  the  packers' 
nation-wide  organization.*  Retaliatory  combination  is  not  practicable,  for  cattle 
raisers  are  small  and  of  necessity  widely  scattered.  The  consumers'  position  is 
equally  hopeless.  They  cannot  well  get  together  and  refuse  to  purchase  meat 
products.  The  retail  meat  dealer  feels  that  his  business  is  stabilized  by  monopolistic 
control  so  that  he  would  be  content  were  it  not  for  a  disturbing  element — which 
brings  us  to  the  final  economic  aspect  of  the  problem. 

The  packers  run  "side-line"  businesses.'  They  maintain  retail  meat  stores. 
Out  of  the  by-products  of  their  meat  plants  they  make  glue,  soap,  dyes  and  per- 
fumes. Embryonic  packer  rivals  and  the  manufacturers  of  toilet  products  are 
therefore  at  a  hopeless  disadvantage.  The  packers  also  own  or  control  stock- 
yards.* They  own  railroads  leading  to  their  markets,  and  control  market  news- 
papers. Octopus  like  they  have  stretched  their  power  over  "the  principal  sub- 
stitutes for  meats,  such  as  eggs,  cheese,  and  vegetable-oil  products,  .  .  .  fish  and 
nearly  every  kind  of  food  stuff."* 

"An  Act  to  regulate  interstate  and  foreign  commerce  in  live  stock,  live-stock 
products,  dairy  products,  poultry,  poultry-products,  and  eggs,  and  for  other 
purposes." 

'Abstract,  13th  Census  (1913)  442.  This  census  is  the  latest  for  which  there 
arc  complete  returns  available. 

3  The  information  on  which  the  economic  discussion  in  this  note  is  based  is 
largely  derived  from  the  Report  of  the  Federal  Trade  Commission  on  the  Meat 
Packing  Industry  (1919),  and  the  Report  of  the  Hearings  before  the  House 
Committee  on  Agriculture   (66th  Congr.  2d  Sess.   1920)   Pts.  1-39. 

4  Letter  from  the  Federal  Trade  Commission  to  the  President  (1920)  24. 
•Ibid 

'See  discussion  in  Congr.  Record   (May  27,  1921)   1867. 

'Summary  of  the  Report  of  the  Federal  Trade  Commission   (1920)  31. 

'  Ibid.  *  Ibid. 
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Each  element  of  the  population  which  was  adversely  affected  by  this  economic 
situation 10  has  sought  to  have  its  own  particular  grievances  redressed.11  As  a 
result,  the  Packers  Act  was  passed,  which  followed  three  more  general  pieces  of 
legislation  designed  to  cope  with  the  general  "trust"  problem.  (In  addition  to  the 
acts  dealing  with  the  Interstate  Commerce  Commission.) 

The  first  was  the  Sherman  Anti-Trust  Law,12  which  prohibited  agreements  in 
restraint  of  trade."  The  packers  like  others  were  not  severely  tried  by  this  act, 
because  it  is  very  difficult  to  prove  an  actual  contract  in  restraint  of  trade.  More- 
over, the  strength  of  the  packers  especially,  did  not  lie  in  practices  which  could  be 
denominated  "agreements/'  but  in  others  which  were  not  touched  by  the  law." 
Beside  these  specific  difficulties  there  were  others  latent  in  the  judicial  system  itself. 
A  judge  is  not  usually  an  expert  economist.  He  is  rarely  equipped  for  the 
scientific  investigation  of  such  intricate  business  and  industrial  problems.  The 
ordinary  jury  is  just  as  badly  off.  And  even  if  a  "trust"  is  finally  dissolved,  it  is 
quite  another  matter  to  keep  it  so  in  practical  effect.  The  dissolution  of  the 
Standard  Oil  Company  was  followed  by  a  rise  in  the  price  of  the  shares  and  of  oil. 

Congress  in  September,  1914,  sought  to  remedy  the  deficiencies  in  the  Sherman 
Law  by  creating  the  Federal  Trade  Commission.15  They  also  tried  to  bolster  the 
economic  disability  of  the  courts.  The  first  trouble  was  provided  for  by  section 
5  which  declared  "unfair  methods  of  competition"  unlawful.  It  was  a  considerable 
extension  from  "agreements  in  restraint  of  trade,"  yet  it  did  not  go  far  enough. 
"Unfair  methods  of  competition"  referred  only  to  transactions  between  firms  in 
the  same  line  of  business.16  The  packers  did  not  compete  unfairly  among  them- 
selves ;  in  fact  they  did  not  compete  at  all,  and  it  was  this  which  placed  the 
other  factors  in  the  industry  at  their  mercy.  The  other  remedial  provision  was 
more  effective  in  its  sphere.  The  Commission  was  made  up  of  technically  trained 
men  whose  business  it  was  to  hear  and  investigate  complaints,  issue  orders  based 
on  them  and  enforce  such  orders  through  injunctions  in  the  courts."  They  were 
authorized  and  required  to  co-operate  with  the  Attorney  General  and  the  Presi- 
dent in  the  determination  of  all  problems  arising  in  connection  with  corporations. 

Then  came  the  Clayton  Act.18  It  made  "restraint  of  trade"  more  precise  by 
specifically  including  price  discrimination,  tying  leases,  sales  and  contracts.1*  But 
the  same  objections  outlined  in  regard  to  the  Sherman  Law  apply  here. 

On  February  27,  1920,  the  Supreme  Court  of  the  District  of  Columbia  issued 
the  now  well  known  "consent  decree."30  The  provisions  of  the  decree  are  drastic 
enough.  The  packers  are  required  to  (1)  refrain  from  monopoly,  (2)  dispose 
of  their  businesses  in  "side-line"  products,  (3)  sell  their  railroads  and  retail  stores, 
(4)  give  up  their  stockyards,  (5)  disclose  facts  as  to  how  they  are  carrying 
out  the  decree.    The  court  declares  jurisdiction  to  be  retained  for  the  enforcement 

10  There  were  eight  separate  hearings  before  Senate  and  House  committees 
from  September,  1918,  to  May,  1921,  on  different  packers  bills. 

11 E.  g.,  the  order  in  the  "consent  decree,"  infra,  footnote  20,  to  sell  "side- 
line" businesses  was  intended  to  satisfy  competing  manufacturers,  while  Packers 
Act  §  306  (f)  exempts  cooperative  stock  yards  from  some  provisions  of  the  Act. 

a  (1890)  26  Stat.  209,  U.  S.  Comp.  Stat.  (1916)   §  8820. 

■HI,  2,3. 

14  These  are  illustrated  by  underselling  and  furnishing  stock  yards  facilities 
under  prohibitive  conditions. 

15  (1914)  38  Stat.  717,  U.  S.  Comp.  Stat.   (1916)   §  8836a. 
™  Ibid.     Italics  are  the  author's. 

11  Ibid.  §§5-8. 

"(1914)  38  Stat.  730,  U.  S.  Comp.  Stat.   (1916)   §  8835a. 

"Ibid.  §§2,  3. 

20  United  States  v.  Swift  &  Co.,  et  al.  (Sup.  Ct.  D.  C.  1920)  No.  37623,  Equity. 
The  consent  decree  will  be  treated  from  legal  point  of  view  in  a  subsequent  num- 
ber of  the  Columbia  Law  Review. 
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of  the  decree.  It  will  be  noted  that  the  decree  virtually  gives  the  Attorney  General 
legislative  powers.  He  and  the  packers,  though  subject  to  the  review  of  the 
court,  determine  what  is  a  monopoly,  and  whether  certain  conduct  is  in  restraint 
of  trade.  The  decree  also  leaves  to  a  non-expert  the  investigation  of  com- 
plex business  relations.  In  his  conferences  with  the  packers  to  decide  what  prac- 
tices shall  be  enjoined  and  which  permitted,  the  Attorney  General  in  effect  runs  the 
packing  business.  The  industry  is  made  a  branch  of  his  office.  The  propriety 
of  having  a  prosecuting  official  manage  any  business  may  be  questioned.  This 
decree  still  continues. 

The  Packers  Act  is  the  latest  stage.  The  bill  is  described  as  "a  most  com- 
prehensive measure,  [extending]  farther  than  any  previous  law  in  the  regulation 
of  private  business,  in  time  of  peace,  except  possibly  in  the  Interstate  Commerce 
Act."21    Let  us  examine  its  provisions. 

The  administration  of  the  Packers  Act  is  placed  in  the  hands  of  the  Secretary 
of  Agriculture.22  The  meat  preparing  industry  is  classified  into  constituent 
elements,  packers  and  stockyards,  with  different  provisions  for  each.  A  packer 
was  defined  as  one  who  (a)  buys  stock  for  slaughter  in  interstate  commerce,  or 
(b)  manufactures  meat  for  interstate  commerce.23  Activities  other  than  (a)  and 
(b)  are  not  subject  to  the  provisions  of  the  Act  unless  they  are  in  some  way 
connected  with  (a)  or  (b).24  It  is  made  unlawful  for  packers  to  engage  in  or 
use  any  unfair,  unjustly  discriminatory,  or  deceptive  practice  or  device  in  com- 
merce: or  do  certain  specified  things  if  they  have  the  "tendency"  of  restraining 
commerce;  or  buy  or  sell  any  article  for  the  purpose  or  with  the  effect  of 
manipulating  or  controlling  prices  in  commerce.2*  The  procedure  for  the  enforce- 
ment of  these  provisions  was  drafted  to  make  them  effective.  On  his  own  motion, 
or  by  complaint  of  an  outside  party,  the  Secretary  summons  the  offending  packer 
to  a  hearing,  at  which  he  has  the  right  to  be  represented  by  counsel  and  cross- 
examine  witnesses.  At  the  conclusion  of  the  hearing,  the  Secretary  issues  an 
order.  Unless  the  packer  appeals  from  it  within  thirty  days,  he  waives  his  right 
to  do  so.  But  within  the  thirty  days  he  may  appeal  to  the  Circuit  Court  of 
Appeals,  whose  determinations  are  final  (subject  to  the  provisions  in  Judicial 
Code  §  240).  The  court  has  a  complete  transcript  of  the  record  of  the  hearing 
before  the  Secretary.  If  it  thinks  there  is  insufficient  evidence,  it  orders  the  case 
to  be  reopened  before  the  Secretary.  When  the  evidence  is  all  in,  the  court  may 
affirm,  modify  or  set  aside  the  order  below.  If  affirmed,  it  operates  as  an  in- 
junction per  se,  or  if  modified,  pro  tanto?*  Any  violation  of  this  order  after 
affirmation  is  punishable  by  fine,  imprisonment  or  both.27 

A  number  of  legal  problems  are  stirred  up  by  this  part  of  the  Act.  In 
view  of  the  Child  Labor  decision"  it  may  be  questioned  whether  a  packer  who 
manufactures  for  interstate  commerce  is  subject  to  congressional  legislation.  The 
court  will  probably  sustain  the  Act,  however,  as  something  necessary  and  proper 
to  the  regulation  of  such  commerce.29  The  Swift  decision30  indicates  that  the 
court  will  exercise  a  broad  economic  judgment  instead  of  a  narrow  legalistic 
scrutiny.     The  Act   specifically  invites   this:   "articles  normally  in   such  current  of 


21  Smate  Agricultural  Committee,  Report  No.  77  (67th  Congr.  1st  Sess.  1921)  2. 
:2  Parkers  Act  203    (a),  §302    (b). 
23  Ibid.  §201. 
"Ibid. 

"Ibid.  §203. 

"  The  procedural  practice  is  laid  down  in  §§  203,  204. 
•:  Ibid.  §  205. 

■'Hammer  v.   Dagetihari    (1918)    247  U.    S.   251,   38   Sup.   Ct.    529. 
"C/.  Houston,  etc.  Ry.  v.  United  States  (1914)  234  U.  S.  342,  34  Sup.  Ct.  883, 
and  note  in  (1921)  21  Columbia  Law  Rev.  352. 

" Swift  v.   United  States   (1905)    196  U.  S    375,  23  Sup.  Ct.  276. 
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commerce  shall  not  be  considered  out  of  such  current,  through  resort  being  had  to 
any  means  or  device  intended  to  remove  transactions  in  respect  thereto  from 
the  provisions  of  the  Act."  w  The  procedure  outlined  is  notable  for  the  problems 
avoided.  In  the  first  place  the  packer  is  given  a  hearing  before  any  order  is 
issued.  This  gives  him  his  "day  in  court."  Secondly,  the  initiative  of  enforcing 
the  order  is  not  on  the  Secretary.  The  order  is  self-enforcing  like  an  injunction, 
unless  the  packer  appeals.  Thirdly,  the  technical  business  hearing  is  always  before 
qualified  experts  in  the  Secretary's  office ;  the  court  has  only  to  review  the  record. 
Section  204  (d),  however,  apparently  requires  it  to  weigh  the  evidence  and  set 
the  order  aside  unless  supported  by  a  preponderance.  Fourthly,  when  the  order  is 
affirmed,  it  is  a  specific  order  to  the  packer  to  do  or  refrain  from  doing  a  definite 
thing.  In  the  event  of  a  criminal  prosecution  for  a  violation  of  the  order,  its 
legitimacy  is  not  thrashed  out  as  an  original  question.  The  previous  adjudication 
has  made  that  res  judicata.  The  only  question  is :  did  the  defendant  violate  the 
specific  order? 

The  provisions  in  regard  to  the  stockyards  are  modelled  after  the  Inter- 
state Commerce  Act.  The  Secretary  is  given  the  power  to  determine  rates  and 
regulations  in  accordance  with  a  prescribed  procedure.32  Violations  of  the 
Secretary's  order  are  grouped  into  wilful  and  innocent.  The  latter  are  punishable 
by  fine  alone,  recoverable  by  the  government  in  a  civil  action,  the  former  by  fine, 
imprisonment  or  both.33 

The  basic  constitutional  question  as  to  whether  stockyards  are  "interstate 
commerce"  arises  here  as  in  the  previous  packers'  section.  Despite  the  Hopkins 
case,34  the  later  cases,  though  not  on  all  fours  with  the  facts  in  that  case,  indicate 
departure  from  its  doctrine.36    The  legislation  will  be  sustained. 

The  Packers  Act  is  made  supplementary  to  the  Interstate  Commerce  Com- 
mission legislation  and  the  various  anti-trust  laws,  but  excepts  out  of  the  Federal 
Trade  Commission  all  matters  over  which  the  Secretary  is  given  jurisdiction.  As 
the  consent  decree  is  still  operative,  assuming  that  it  will  be  sustained  by  the  courts, 
the  question  arises  of  the  result  of  possible  conflicts x  between  an  order  issued 
by  the  Secretary  and  one  by  the  Attorney  General.  The  Attorney  General's  order 
will  take  precedence.  The  Act  expressly  provides  that  nothing  in  it  shall  interfere 
with  the  enforcement  of  the  anti-trust  laws.37  The  order  issued  as  the  result  of 
the  decree  is  grounded  on  the  Sherman  Law ;  hence,  the  Secretary's  order  would 
be  inoperative  pro  tanto. 

The  power  given  to  the  Secretary  over  the  packers  specifically,  may  be 
generally  described  as  negative.  He  cannot  compel  them  to  act,  but  they  having 
acted  wrongfully,  he  can  restrain  any  further  violations.  On  the  other  hand, 
his  power  over  the  stockyards  is  positive.  He  can  fix  rates  and  order  specific  im- 
provements made.    The  distinction  is  based  on  the  difference  of  subject  matter. 

The  "rule  of  reason"  announced  in  the  Standard  Oil  case,38  together  with  the 
relaxation  of  anti-trust  prosecutions  indicates  a  new  era  in  American  business. 
It  can  hardly  be  expected  that  big  corporations  though  they  may  develop  huge  size 

31  Packers  Act  §2   (b). 

32  Ibid.  §306. 

33  Ibid.  §306   (g),   (h). 

34  Hopkins  v.  United  States  (1898)    171  U.  S.  578,  19  Sup.  Ct.  40. 

35  Cf.,  e.  g.,  Field  v.  Barber  Asphalt  Co.  (1903)  194  U.  S.  618,  24  Sup.  Ct. 
784;  Loewe  v.  Lawlor  (1908)  208  U.  S.  274,  28  Sup.  Ct.  301;  Bacon  v.  Illinois 
(1912)  227  U.  S.  504,  33  Sup.  Ct.  299. 

36  The  conflict  may  not  arise  as  the  decree  provides  for  the  separation  of  the 
packing  and  "side-line"  businesses,  while  the  Packers  Act  deals  with  the  packers 
and   stock  yards  after  their  separation. 

37  Packers  Act  §405    (a). 

36  Standard  Oil  Co.  v.  United  States  (1910)  221  U.  S.  1,  32  Sup.  Ct.  502. 
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untrammelled  will  be  allowed  so  to  conduct  their  business.  They  will  be  regulated 
in  the  same  sort  of  way  that  the  meat  business  is  under  the  Packers  Act.  The 
regulation  will  probably  be  to  protect  the  "little  man."  It  may  well  wind  up  as 
in  Germany  by  all  organizations  in  a  certain  industry  pooling  their  resources  into  a 
vast  combine,  subject  to  government  regulation.30  Such  closeness  to  the  govern- 
ment will  virtually  constitute  the  regulated  business  a  department  thereof.  The 
Packers  and  Stockyards  Act  suggests  the  beginning  of  the  American  cartel. 

19  For  a  discussion  of  the  cartel  in  Germany,  see  VanHise,  Concentration  and 
Control  (1914)  206. 
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Admiralty — Restraint  of  Princes— What  Constitutes.— The  libelant  shipped 
contraband  on  a  Danish  ship  also  carrying  non-contraband  goods,  under  a  bill 
of  lading  containing  the  provision  that  "the  carrier  shall  not  be  liable  for  loss 
or  damage  occasioned  .  .  .  by  .  .  .  restraint  of  princes."  A  British  warship 
took  the  ship  into  a  British  port.  In  order  not  to  delay  delivery  of  the  non- 
contraband  goods,  it  was  allowed  to  proceed  on  the  claimant's  promise  to  return 
the  contraband.  This  being  done,  the  cargo  was  condemned.  In  a  libel  against 
the  ship  for  non-delivery,  held,  for  the  claimant.  Sulzberger  &  Sons  Co.  v. 
S.  S.  Hellig  Olav  (D.  C,  S.  D.,  N.  Y.  1921)  66  N.  Y.  L.  J.  394. 

By  "restraint  of  princes"  is  meant  a  divesting  of  the  owner's  control  of  a 
ship  or  cargo  by  the  exercise  of  sovereign  power  by  a  sovereignty  acting  in  its 
sovereign  capacity.  See  Bradlie  el  al.  v.  The  Maryland  Insurance  Co.  (U.  S. 
1838)  12  Pet.  378,  402.  But  the  unauthorized  act  of  an  official  is  not  an  act  of 
the  state.  Northern  Pac.  Ry.  v.  American  Trading  Co.  (1904)  195  U.  S.  439, 
25  Sup.  Ct.  84.  The  restraint  must  be  actual  and  not  anticipated.  Atkinson  v. 
Ritchie  (1809)  10  East  530.  It  is  not  necessary,  however,  that  complete  physical 
control  should  be  exercised  by  the  captor.  The  Alexander  (U.  S.  1814)  8  Cranch 
169.  This  is  the  common  law  rule  as  well  as  that  of  admiralty.  Wilcocks  et  al. 
v.  Union  Ins.  Co.  (Pa.  1809)  2  Binn.  574.  It  is  thus  sufficient  if  there  has 
been  a  capture,  a  submission  by  the  captured,  and  no  act  of  abandonment.  The 
Alexander,  supra.  In  the  principal  case  there  was  a  valid  capture  and  the  con- 
traband remained  in  the  constructive  possession  of  Great  Britain  as  the  claimant 
consented  to  and  did  act  as  her  bailee.  The  court  acted  wisely,  therefore,  in 
disallowing  the  libelant's  contention  that,  once  having  left  England  the  claimant 
was  no  longer  under  "restraint  of  princes"  and  therefore  obligated  to  deliver. 

Attorney — Disbarment — Solicitation  oe  Business. — An  attorney  solicited  busi- 
ness for  his  collection  agency  by  sending  to  4500  former  clients  letters  headed 
"Attorney  and  Counsellor  at  Law"  and  containing  a  list  of  offices  in  various 
states.  He  was  not  admitted  to  practice  in  two  states  where  such  offices  were 
located  and  had  been  censured  collaterally  for  such  misleading  letterheads  in  an 
action  against  him  for  misappropriation  of  funds.  Matter  of  Rowe  Co.  (1920)  191 
App.  Div.  179,  181  N.  Y.  Supp.  87.  Moreover,  in  a  previous  disciplinary  proceeding 
he  had  been  warned  that  a  repetition  of  advertising  addressed  to  the  general 
public  would  not  be  tolerated.  On  appeal  from  an  order  of  disbarment,  held, 
three  judges  dissenting,  affirmed.  In  re  Schwars  (Ct.  of  App.  1921)  66  N.  Y. 
L.  J.  380. 

Malpractice,  fraud,  deceit,  crime,  misdemeanor  or  conduct  prejudicial  to  the 
administration  of  justice  is  generally  sufficient  ground  for  disbarment.  N.  Y.  Cons. 
Laws  (1909)  c.  35,  §  88.  Advertising  is  prohibited  only  in  relation  to  procuring 
divorces.  Ibid.  c.  40,  §  120.  Disbarment  is  to  protect  the  public  from  untrust- 
worthy and  incompetent  practitioners,  and  to  maintain  the  honor  and  dignity  of  the 
profession.  See  In  re  Thatcher  (C.  C.  &  D.  C.  1911)  190  Fed.  969,  976.  The  court's 
power  is  discretionary.  State  v.  Laughlin  (1881)  10  Mo.  App.  1.  The  right  to 
practice,  however,  is  a  substantia'  right  not  to  be  lightly  taken  away.  See  In  re 
Tha'chcr.  supra,  975.  Therefore,  rules  of  ethics  which  do  not  involve  the  dis- 
tinction between  natural  right  and  wrong  should  not  be  too  strictly  applied  against 
one  who  has  sinned  against  good  taste  rather  than  good  morals.  Decisions  have 
disclosed  no  precedent   for   disbarment   for  mere  breach   of   professional   eliquette 


74  COLUMBIA  LAW  REVIEW 

in  absence  of  former  censure.  In  the  instant  case,  the  quasi-business  character 
of  a  collection  agency  may  allow  for  some  of  the  advertising  privileges  of  ordinary 
business.  Furthermore,  the  pre-existing  relation  of  attorney  and  client  would 
seem  technically  to  justify  the  solicitation.  N.  Y.  Code  of  Ethics  §  27.  But  the 
continued  use  of  deceptive  letterheads  and  the  failure  to  abide  by  the  spirit  of  the 
court's  direction  in  former  proceedings  indicate  an  attitude  which  makes  the  attor- 
ney unreliable  and  render  him  unfit  for  public  service.  Under  the  aggravated  cir- 
cumstances the  disbarment  seems  fully  warranted  and  the  attempt  of  the  court 
to  uphold  high  and  worthy  standards  of  professional  conduct  must  be  approved. 

Bailments — Contract  to  Return  in  Good  Condition — Impossibility  of  Perform- 
ance.— By  a  written  contract,  providing  that  the  chattels  were  to  be  returned  in 
as  good  condition  as  when  received,  the  defendant  hired  a  team  of  horses  from 
the  plaintiff.  During  the  period  of  the  bailment,  through  no  fault  of  the  defend- 
ant, one  of  the  horses  became  sick,  and  was  shot  by  an  agent  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals.  In  an  action  to  recover  the  value  of  the  horse, 
held,  for  the  defendant.    Goulcd  v.  Holwitz  (N.  J.  L.  1921)  113  Atl.  323. 

There  is  a  conflict  as  to  the  liability  of  a  bailee  who  has  contracted  to  return 
the  bailment  "in  good  condition,"  or  "in  as  good  condition  as  when  received."  A 
majority  of  the  courts  hold  that  such  a  provision  imposes  only  the  duty  implied 
by  law  in  the  ordinary  bailment  for  hire,  viz.,  to  use  reasonable  care.  Sawyer  v. 
Wilkinson  (1914)  166  N.  C.  497,  82  S.  E.  840;  see  Sanchez  v.  Blumberg  (Tex. 
1915)  176  S.  W.  904,  90S.  But  other  courts  treat  the  bailee  as  an  insurer.  Laugh- 
ren  v.  Barnard  (1911)  115  Minn.  276,  132  N.  W.  301;  Harvey  v.  Murray  (1884)  136 
Mass.  377.  The  former  construction  seems  the  more  consonant  with  the  real  in- 
tention of  the  parties.  By  the  provision  the  parties  neither  preclude  nor  waive 
the  excuse  of  impossibility  of  performance,  but  merely  express  what  the  law  would 
imply  had  they  remained  silent.  There  is  no  doubt  that  one  may,  by  express  terms, 
impose  upon  himself  a  higher  obligation  than  that  implied  by  law.  Thus,  many 
courts  have  declared  that  express  provisions  "to  return  the  chattel  or  pay  for  it" 
made  the  bailee  an  insurer.  Grady  v.  Schweinler  (1907)  16  N.  Dak.  452,  113  N.  W. 
1031;  Thornton  v.  Hamilton  (1919)  32  Idaho  304,  181  Pac.  700.  But  these  deci- 
sions seem  doubtful  where  there  is  no  express  agreement  by  the  bailee  to  pay  at 
all  events.  The  court  in  the  instant  case,  following  the  better  view,  held  that  the 
continued  existence  of  the  chattel  was  an  implied  condition  of  the  contract.  Its 
destruction  without  the  fault  of  the  defendant  was  therefore  an  excuse  for  non- 
performance. Cf.  Emerich  Outfitting  Co.  v.  Siegel-Cooper  Co.  (1908)  237  111. 
610,  86  N.  E.  1104. 

Bankruptcy — Set-Off  and  Counterclaim — Stockholder's  Liability  for  Stock 
Sold  at  Less  than  Par. — The  defendant,  a  stockholder  in  a  bankrupt  corporation, 
had  received  his  stock  in  consideration  of  land  worth  one-fourth  of  the  stock's  par 
value.  The  corporation  was  his  debtor  on  another  claim.  In  a  suit  by  the  trustee 
in  bankruptcy  for  the  remainder  of  the  value  of  the  stock,  held,  inter  alia,  that  the 
defendant  could  not  set  off  the  sum  owed  him  by  the  corporation.  Kaye  v.  Mete 
ei'al.  (Cal.  1921)  198  Pac.  1047. 

A  trustee  in  bankruptcy,  with  some  exceptions,  acquires  the  same  rights  as  the 
bankrupt  has,  and  is  subject  to  the  same  counterclaims.  Wasey  v.  Whit  comb 
(1911)  167  Mich.  58,  132  N.  W.  572.  So  with  a  trustee  of  a  corporation. 
Shields  v.  Shields  Constr.  Co.  (1914)  83  N.  J.  Eq.  21,  89  Atl.  1022.  A  set-off  is 
only  allowed  where  there  is  mutuality  in  that  the  debts  are  due  to  and  owing  from 
both  claimants  in  the  same  capacity.  See  McQueen  v.  Fisher  (1918)  22  Ga. 
App.  394,  95  S.  E.  1004.    Though  the  creditors  have  an  equitable  claim  against  the 


RECENT  DECISIONS  75 

defendant  stockholder  for  the  unpaid  balance  of  the  value  of  the  stock,  the  corpo- 
ration has  no  claim  since  in  fact  the  subscription  contract  has  been  executed. 
Kiskadden  v.  Steinle  (C.  C.  A.  1913)  203  Fed.  375,  379.  Therefore,  there  is  no 
mutuality  between  the  creditors'  equitable  claim  and  the  individual  claim  of  a 
stockholder  against  the  corporation.  See  Kiskadden  v.  Steinle,  supra,  380.  Further, 
no  set-off  is  allowed  even  where  there  is  an  actual  unpaid  balance  on  the  subscrip- 
tion contract.  See  Gilchrist  v.  Helena,  H.  S.  &  S.  R.  Ry.  (C.  C.  1892)  49  Fed. 
519,  521.  For  such  balance  is  treated  as  if  it  were  a  trust  fund  for  the  benefit  of 
creditors.  See  Thorns  &  Brenneman  v.  Goodman  (C.  C.  A.  1918)  254  Fed.  39,  41. 
This  theory  actually  places  the  trustee  in  a  better  position  than  the  bankrupt. 
While  theoretically  there  is  little  distinction  between  money  due  the  corporation 
for  stock  and  money  due  it  for  other  chattels,  the  distinction  made  by  the  court 
is  beneficial  in  that  it  protects  the  creditors  who  should  be  able  to  rely  upon  the 
full  payment  of  the  capital  stock.    The  instant  case  properly  denies  a  set-off. 

Contracts — of  Requirement — Uncertainty — Estimate. —  (1)  The  defendant  for 
one  year  was  to  furnish  all  paper  needed  by  the  plaintiff  in  a  new  branch  of  its 
business,  the  requirements  being  estimated  in  the  contract  as  400  tons.  The  actual 
requirements  were  less  than  100  tons.  Held,  there  was  a  valid  requirement  con- 
tract and  not  a  contract  for  400  tons.  National  Pub.  Co.  v.  International  Paper 
Co.  (C.  C.  A.  2d  Cir.  1920)  269  Fed.  903.  (2)  The  defendant  was  to  furnish  all 
goods  needed  by  the  plaintiff  in  an  established  business.  Held,  the  agreement 
was  void  for  want  of  certainty.  American  Trading  Co.  v.  National  Fibre  &  Insula- 
tion Co.  (Del.  1921)   114  Atl.  67. 

Generally  to  have  a  contract,  obligations  must  be  certain.  Canet  v.  Smith 
(1916)  173  App.  Div.  241,  159  N.  Y.  Supp.  593.  But  in  conformity  to  business 
custom,  requirement  contracts  if  reasonably  certain,  are  upheld.  See  Crane  v. 
Crane  &  Co.  (C.  C.  A.  1901)  105  Fed.  869,  871;  Walker  Mfg.  Co.  v.  Swift 
&  Co.  (C.  C.  A.  1912)  200  Fed.  529,  531.  The  courts  say  they  are  made  reason- 
ably certain  by:  (1)  Reference  to  specifications  under  another  contract.  Can  field 
v.  Sauer  (C.  C.  A.  1908)  164  Fed.  833;  (2)  Parol  estimate.  George  H.  Reeve,  Inc. 
v.  Refrigerating  Co.  (1918)  105  Misc.  130,  173  N.  Y.  Supp.  568;  (3)  An  estimate. in 
the  contract.  Walker  Mfg.  Co.  v.  Swift  &  Co.,  supra.  Such  estimate  is  not  bind- 
ing, however,  since  the  only  obligation  is  to  supply  the  actual  requirements. 
Lincoln  Mining  Co.  v.  Board  of  Education  (1918)  212  111.  App.  586;  Walker  Mfg. 
Co.  v.  Swift  &  Co.,  supra  (semble)  ;  but  cf.  Staver  Carriage  Co.  v.  Park  Steel  Co. 
(C.  C.  A.  1900)  104  Fed.  200.  And  the  contract  has  been  held  binding  though 
neither  party  knew  just  the  amount  required.  Dailey  Co.  v.  Clark  Can  Co.  (1901) 
128  Mich.  591,  87  N.  W.  761 ;  see  Oscar  Schlegel  Mfg.  Co.  v.  Peter  Cooper's  Glue 
Factory  (N.  Y.  1921)  132  N.  E.  148,  150  (the  lower  court's  decision  upholding  the 
contract  was  reversed  on  the  ground  that  the  "vendee"  was  not  bound  to  purchase). 
And  it  is  immaterial  that  the  purchase  be  for  resale  to  satisfy  requisitions  of 
customers.  Jenkins  &  Co.  v.  Anaheim  Sugar  Co.  (C.  C.  A.  1918)  247  Fed.  958; 
Shipman  v.  Straitsville,  etc.  Co.  (1895)  158  U.  S.  356,  15  Sup.  Ct.  886  (semble). 
The  court  in  the  Paper  Co.  case  held  valid  the  plaintiff's  requirement  contract  in  a 
new  venture.  In  the  Fibre  Co.  case  the  court  held  the  contract  void  in  the  absence  of 
a  parol  estimate,  but  intimated  in  a  dictum  its  presence  would  validate  the  contract. 
Since  an  estimate  is  often  a  guess,  as  appears  in  the  Paper  Co.  case,  it  cannot 
make  certain  a  requirement  contract.  And  further  it  should  be  noted  that  the  un- 
certainty extends  only  to  a  forecast  of  the  extent  of  performance,  but  that  in 
retrospect  there  would  be  no  difficulty  in  assessing  damages  since  the  means  of 
determining  the  extent  of  the  contractual  obligation  are  certain.  See  Loudenback 
Fertilizer  Co.  v.    Tennessee  Phosphate   Co.    (C.    C.   A.    1903)    121    Fed.  298,   300. 
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Therefore,  since  the  courts,  to  facilitate  business,  uphold  requirement  contracts 
despite  their  partial  uncertainty,  they  should  be  held  valid  regardless  of  the 
absence  of  an  estimate.  Dailey  Co.  v.  Clark  Can  Co.,  supra;  cf.  Oldershaw  v. 
Kingsbaker  Bros.  Co.  (Cal.  1921)  200  Pac.  729. 

Divorce — Subsequent  Remarriage — Estoppel  of  Complainant  in  Previous  Di- 
vorce Action. — A  wife  wrongfully  obtained  a  decree  of  divorce  in  Pennsylvania 
which  was  void  in  New  York.  The  husband  now  sues  for  divorce  in  New  York 
on  the  ground  that  the  wife's  subsequent  marriage  was  an  adulterous  cohabitation. 
Her  defense  is  that  his  subsequent  marriage,  though  in  good  faith,  was  also 
adulterous.  Held,  decree  granted.  Kelsey  v.  Kelsey  (Sup.  Ct.  Sp.  Term  1921) 
190  N.  Y.  Supp.  52. 

The  case  is  decided  on  the  ground  that  public  po1icy  requires  the  granting 
of  the  decree  to  enable  the  husband  to  remarry  his  second  wife  and  legitimatize 
her  child.  In  actions  attacking  the  validity  of  a  previous  decree  of  divorce  the 
court  will  always  seek  to  protect  one  who  innocently  married  a  party  to  the 
action.  See  Dunn  v.  Dunn  (N.  Y.  1834)  4  Paige  425,  431;  Stfephans  v.  Stephens 
(1875)  51  Ind.  542.  It  is  likewise  the  policy  of  the  law  always  to  favor  the 
legitimacy  of  children.  Cf.  In  re  Stanton  (1910)  123  N.  Y.  Supp.  458;  Stein's 
Adm.  v.  Stein  (1908)  32  Ky.  L.  Rep.  664,  106  S.  W.  860.  Though  based  on  these 
grounds  of  policy  the  decision  might  be  justified  by  an  application  of  established 
legal  rules.  One  who  remarries  after  a  foreign  decree  of  divorce  is  estopped 
from  attacking  that  decree  only  in  cases  where  nothing  is  invo'ved  but  property 
rights.  See  Marvin  v.  Foster  (1895)  61  Minn.  154,  160,  63  N.  W.  484;  see  (1921) 
21  Columbia  Law  Rev.  821.  So  in  the  instant  case  the  husband  was  not  es- 
topped but  the  wife  was,  because  a  plaintiff  who  has  secured  a  divorce  in  a 
foreign  jurisdiction  is  not  permitted  to  attack  that  decree  in  a  subsequent  action, 
even  though  rights  other  than  property  rights  are  involved.  Bledsoe  v.  Seaman 
(1908)  77  Kan.  679,  95  Pac.  576.  The  application  of  these  rules  to  the  instant 
case  gives  a  fair  result.  The  one  who  brought  the  situation  about  is  left  to 
suffer  the  consequences,  and  the  innocent  parties  are  protected. 

Evidence — Corroboration  of  Accomplices. — In  a  criminal  prosecution,  the  court 
charged  that  the  defendant  might  be  convicted  on  the  uncorroborated  testimony 
of  accomplices.  On  appeal,  held,  the  charge  was  proper.  Rosen  et  al.  v.  United 
States  (C.  C.  A.  2d  Cir.  1920)  271  Fed.  651. 

Under  the  early  common  law  the  testimony  of  all  witnesses  was  entitled  to 
equal  weight,  since,  once  admitted,  the  oath  made  the  testimony  valid.  See  3 
Wigmore,  Evidence,  (3d  ed.  1904)  §  2056.  Soon,  however,  since  accomplices 
generally  testify  under  promise  or  expectation  of  some  benefit,  the  possibility  of 
perjury  was  felt  to  be  too  great  to  allow  conviction  on  their  uncorroborated 
testimony.  See  ibid.  §  2057.  So  in  England  it  became  the  settled  practice  to 
caution  juries  against  giving  too  much  weight  to  such  evidence.  See  Re  Meunier 
[1894]  2  Q.  B.  415,  418.  This  practice  was  generally  adopted  in  the  United 
States.  State  v.  Harden  (N.  C.  1837)  2  Dev.  &  B.  407.  This,  however,  did 
not  constitute  the  custom  a  rule  of  law.  Consequently  an  omission  of  the 
caution  is  no  ground  for  a  new  trial.  See  Commonwealth  v.  Lcventhal  (Mass. 
1920)  128  N.  E.  864,  866.  More  than  half  the  jurisdictions  of  the  United  States 
now  render  uncorroborated  testimony  of  an  accomplice  invalid  by  statute.  See 
3  Wigmore,  op.  cit.  §  2056,  note  10.  Most  of  these  laws,  however,  restrict  this  to 
felonies.  E.  g.,  Ala.  Criminal  Code  (1907)  §  7897.  Under  such  a  statute,  refusal  so 
to  instruct  is  ground  for  reversal.  State  v.  Jarvis  (1890)  18  Ore.  360.  In  England 
today  a  conviction  will  be  reversed  if,  in  the  absence  of  corroborating  testimony, 
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the  caution  is  refused.  Rex  v.  Tate  [1908]  2  K.  B.  680.  It  is  well  settled  in  the 
federal  courts  that  there  can  be  a  conviction  without  corroboration,  though  it  is 
usual  to  caution  juries  in  reference  to  such  testimony.  Harrington  v.  United 
States  (C.  C.  A.  1920)  267  Fed.  97;  C amine tti  v.  United  States  (1916)  242  U.  S. 
470,  37  Sup.  Ct.  192.  Where,  as  in  the  instant  case,  such  caution  is  given,  the  de- 
fendant is  safeguarded.  To  insure  such  proper  protection  it  might  be  well  to  adopt 
the  present  English  view. 

Evidence — Unlawful  Seizure — Fourth  Amendment. — Papers  of  the  defendant  in 
a  criminal  prosecution  by  the  federal  government,  were  unlawfully  seized  by  a 
private  corporation  and  turned  over  to  the  prosecuting  attorney  without  the  latter's 
knowledge  of  their  illegal  seizure.  Held,  Mr.  Justice  Brandeis  and  Mr.  Justice 
Holmes  dissenting,  the  papers  were  admissible  as  evidence  against  the  defendant 
since  the  government  did  not  participate  in  the  unlawful  seizure.  Burdcau  v. 
McDowell  (1921)  41  Sup.  Ct.  574. 

Evidence  obtained  by  the  unlawful  seizure  of  federal  officers  may  not  be  used 
against  the  accused  where  prompt  application  for  the  return  of  the  property  is 
made.  Silverthorne  Lumber  Co.  v.  United  Stkites  (1920)  251  U.  S.  385,  40  Sup. 
Ct.  182;  see  (1921)  21  Columbia  Law  Rev.  291.  The  state  rules  are  contrary. 
Williams  v.  State  (1897)  100  Ga.  511,  28  S.  E.  624;  see  4  Wigmore,  Evidence  (1st 
ed.  1904)  §  2183  and  cases  cited;  (1921)  21  Columbia  Law  Rev.  193.  A  fortiori 
where  the  wrongful  seizure  is  by  a  private  individual,  the  states  would  admit  the 
evidence.  Gindrat  v.  The  People  (1891)  138  111.  103,  27  N.  E.  1085.  The  federal 
rule,  barring  as  evidence  property  unlawfully  seized  by  federal  officers,  by  pro- 
tecting the  privacy  of  the  home  and  business  saves  the  constitutional  provisions 
from  emasculation.  See  (1921)  21  Columbia  Law  Rev.  193.  The  instant  case, 
in  contradistinction  to  the  Silverthorne  case,  encourages  the  invasion  of  the  rights 
protected  by  the  Fourth  Amendment.  There  is  but  slight  distinction  between  an 
invasion  of  these  rights  by  federal  officers  and  an  invasion  by  private  individuals. 
In  neither  case  is  the  evidence  obtained  under  governmental  sanction,  since  both 
the  official  and  the  private  individual  are  personally  liable  for  their  unwarranted 
trespass.  See  State  v.  Griswold  (1896)  67  Conn.  290,  305,  34  Atl.  1046.  Thus  the 
distinction  made  in  the  instant  case  seems  unsound  in  theory. 

Federal  Courts — Procedure — State  Law  as  Rule  oe  Decision. — The  plaintiff 
sent  an  intrastate  telegram  upon  which  the  defendant  limited  its  liability  for 
negligence.  In  an  action  for  its  negligent  transmission,  held,  inter  alia,  contract 
limitation  of  liability  is  a  matter  of  general  jurisprudence  and  the  federal  courts 
are  not  bound  by  the  decisions  of  the  state  courts.  Friedlander  v.  Postal-Telegraph 
Cable  Co.  (D.  C,  N.  D.,  Ohio  1921)  271  Fed.  954. 

The  Judiciary  Act  of  1789  provides  that  "The  laws  of  the  several  States, 
.  .  .  shall  be  regarded  as  rules  of  decision  ...  in  the  courts  of  the  United 
States,  ..."  (1789)  1  Stat.  92,  U  S.  Comp.  Stat.  (1916)  §  1538.  But  deci- 
sions of  the  state  courts  on  questions  of  general  jurisprudence  have  uniformly 
been  he'd  not  binding  upon  the  federal  courts  as  the  law  of  the  state.  Swift  v. 
Tyson  (1842)  41  U.  S.  1 ;  see  (1910)  10  Columbia  Law  Rev.  242,  243.  They  are 
however  given  such  recognition  when  upon  local  statutes  or  questions  of  local  law. 
In  re  Hopper-Morgan  Co.  (D.  C.  1907)  154  Fed.  249.  "Local  law"  includes:  Ques- 
tions concerning  land,  Guffey  v.  Smith  (1915)  237  U.  S.  101,  35  Sup.  Ct.  526;  the 
interpretation  of  wills,  Wells  v.  Brown  (C.  C.  A.  1919)  255  Fed.  852;  rules  govern- 
ing chattel  mortgages  and  conditional  sales,  DuPont  Powder  Co.  v.  Jones  Bros. 
(D.  C.  1912)  200  Fed.  638;  and  in  general,  local  usages  of  a  fixed  and  permanent 
operation;  see  Szmft  v.  Tyson,  supra,  19;  or  which  have  become  rules  of  property. 
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See  In  re  Hopper-Morgan  Co.,  supra,  261.  The  following  have  uniform'y  been 
held  questions  of  general  law :  The  determination  of  personal  rights  where  only 
the  common  law  is  involved,  Chicago  City  v.  Robbins  (1862)  67  U.  S.  418;  the 
interpretation  of  commercial  instruments,  Mechanics  Amer,  Nat.  Bank  v.  Coleman 
(C.  C.  A.  1913)  204  Fed.  24;  tort  liability.  IValdron  v.  Director  Gen.  of  Railroads 
(C.  C.  A.  1920)  266  Fed.  196.  It  is  difficult  to  harmonize  a  number  of  the  de- 
cisions. In  an  action  for  cutting  timber  the  state  rule  of  damages  has  been 
applied.  Mullins  Lumber  Co.  v.  Williamson  (C.  C.  A.  1918)  255  Fed.  645.  How- 
ever, the  measure  of  damages  for  a'ienation  of  affection  was  held  a  question  of 
general  jurisprudence.  IVoldson  v.  Larson  (C.  C.  A.  1908)  164  Fed.  548.  On 
the  question  of  public  policy,  as  affecting  the  validity  of  contracts,  the  lower 
federal  courts  also  divided.  Parker  v.  Moore  (C.  C.  A.  1902)  115  Fed.  799;  cf. 
McClain  v.  Provident  Sav.  Life  Assur.  Soc.  (C.  C.  A.  1901)  110  Fed.  80,  91. 
The  Supreme  Court  recently  decided  it  a  question  of  local  law.  Northwestern 
Mut.  Life  Ins.  Co.  v.  Johnson  (1920)  41  Sup.  Ct.  47.  The  principal  case  involves 
clearly  a  question  of  general  jurisprudence  as  classified  by  a  long  line  of  decisions. 

Infants — Fraudulent  Misrepresentations  as  to  Age. — The  plaintiff,  an  infant, 
deposited  with  the  defendant  stockbrokers  money  which  was  disbursed  in  accord 
with  the  plaintiff's  directions.  In  an  action  to  recover  this  money  the  defendants 
pleaded  inter  alia  that  they  were  induced  to  act  by  the  fraudulent  misrepresenta- 
tions of  the  plaintiff  as  to  his  age.  On  demurrer,  dictum,  the  plea  of  fraudulent 
representation  was  a  good  defense.  Falk  v.  MacMasters  et  al.  (1921)  197  App. 
Div.  357,  188  N.  Y.  Supp.  795. 

Where  an  infant,  disaffirming  an  executed  contract,  sues  to  recover  money  or 
chattels  or  land,  formerly-  it  was  generally  held  that  the  infant  was  not  denied 
recovery  because  of  misrepresentations  as  to  his  age.  Carolina  Inter-state  Bldg. 
etc.  Ass'n  v.  Black  (1896)  119  X.  C.  323,  25  S.  E.  975;  see  (1921)  21  Columbia 
Law  Rev.  722.  But  the  tendency  of  the  later  cases  seems  to  be  toward  denying 
recovery.  La  Rosa  v.  Nichols  (1918)  92  N.  J.  L.  375,  105  Atl.  201;  County  Board 
of  Education  v.  Hensley  (1912)  147  Ky.  441,  144  S.  W.  63;  contra,  Raymond  v. 
General  Motor-cycle  Co.  (1918)  230  Mass.  54,  119  N.  E.  359.  In  most  juris- 
dictions an  infant  is  liable  in  tort  for  deceit.  Rice  v.  Boyer  (1886)  108  Ind.  472, 
9  N.  E.  420.  There,  to  avoid  circuity  of  action,  the  adult  should  be  allowed  to 
plead  the  damages  arising  from  the  misrepresentations  as  a  pro  tanto  defense  to 
the  infant's  action.  Therefore,  under  the  New  York  law,  which  allows  a  recovery 
in  tort  for  deceit,  Shenkein  v.  Fuhrman  (1913)  80  Misc.  179,  141  N.  Y.  Supp. 
909;  Eckstein  v.  Frank  (N.  Y.  1863)  1  Daly  334;  the  decision  in  the  instant  case 
seems  correct.  Some  jurisdictions  reach  this  result  by  statute.  First  National 
Bank  v.  Casey  (1912)  158  Iowa  349,  138  N.  W.  897.  Other  jurisdictions,  however, 
hold  an  infant  liable  for  a  tort  not  connected  with  a  contract.  See  Slayton  v. 
Barry  (1900)  175  Mass.  513,  514,  56  N.  E.  574.  But  they  refuse  a  recovery  for 
misrepresentations  as  to  age  where  the  tort  is  so  connected  with  the  contract  that 
to  allow  the  recovery  would  emasculate  the  rule  protecting  infants.  Slayton  v. 
Harry,  supra.  This  view  seems  better  than  that  of  the  New  York  court.  Under 
either  rule,  where  the  action  is  in  contract,  the  infant  may  plead  infancy  despite 
his  misrepresentations  as  to  age.  International  Text-book  Co.  v.  Connelly  (1912) 
206  N.  Y.  188,  99  N.  E.  722;  see  Merriam  v.  Cunningham  (1853)  65  Mass.  40,  42; 
contra,  Damron  v.  Commonwealth   (1901)  22  Ky.  Law  Rep.  1717,  61   S.  W.  459. 

Injunction — Inducing  Employees  to  Join  Union  in  Violation  of  Contract 
of  Employment. — The  plaintiff's  contract  with  his  employees  stipulated  that  the 
employees  would  not  join  a  labor  union  during  the  period  of  their  employment. 
The  plaintiff  seeks  to  enjoin  the  defendant   from  inducing  an  employee  to  join  a 
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union.  Held,  injunction  granted.  (1)  Nashville  Ry.  &  Light  Co.  v.  Lawson 
(Tenn.  1921)  229  S.  W.  741.  (2)  Cyrus  Currier  &  Sons  v.  International  Molders' 
Union  (N.  J.  Eq.  1921)   115  Atl.  66. 

The  decisions  in  the  instant  cases  are  in  accord  with  the  weight  of  authority  in 
their  insistence  upon  freedom  of  contract  in  labor  agreements.  Hiikhman  Coal  & 
Coke  Co.  v.  Mitchell  (1917)  245  U.  S.  229,  38  Sup.  Ct.  65;  Eagle  Glass  &  Mfg. 
Co.  v.  Route  (1917)  245  U.  S.  275,  38  Sup.  Ct.  80  Thus,  laws  prohibiting  employers 
from  discriminating  against  union  employees  have  been  declared  unconstitutional. 
Coppage  v.  Kansas  (1915)  236  U.  S.  1,  35  Sup.  Ct.  240;  Adair  v.  United  Stai'es 
(1908)  208  U.  S.  161,  28  Sup.  Ct.  277.  This  freedom  in  labor  contracts,  how- 
ever, has  been  limited  by  police  power  restraints  of  a  different  nature.  Erie  R.  R. 
v.  Williams  (1914)  233  U.  S.  685,  34  Sup.  Ct.  761 ;  see  Coppage  v.  Kansas,  supra,  18. 
And  equity,  on  occasions  refusing  to  intervene  in  labor  disputes,  has  not  enjoined 
acts  in  inducement  of  breach  of  contract.  Pickett  v.  Walsh  (1906)  192  Mass. 
572,  78  N.  E.  753;  National  Protective  Ass'n  v.  dimming  (1902)  170  N.  Y.  315,  63 
N.  E.  369.  The  decisions  supporting  absolute  freedom  of  contract  reason  deduc- 
tively from  the  premise  that  there  must  be  untrammelled  freedom  of  contract. 
Hitchman  Coal  &  Coke  Co.  v.  Mi&chell,  supra.  The  dissenting  opinions,  however, 
have  touched  upon  what  appears  to  be  the  real  issue ;  namely,  whether  public  policy 
renders  contracts  such  as  those  in  the  instant  cases  void.  See  dissenting  opinions, 
Coppage  v.  Kansas,  supra,  26,  27  et  seq.;  Adair  v.  United  States,  supra,  180  et  seq. 
Public  policy  changes  continually.  It  is  significant  that  at  the  time  of  the  Coppage 
case  Congress  and  the  legislatures  of  fourteen  states  prohibited  this  kind  of  con- 
tract. Coppage  v.  Kansas,  supra,  27.  Subsequently  the  federal  government  has  in- 
dicated anew  its  approval  of  the  unionization  of  essential  industries.  The  National 
War  Labor  Conference  Board  affirmed  the  right  of  labor  to  unionize,  and  pro- 
tected the  union  worker  against  discrimination.  See  (1918)  Report  of  Proceed- 
ings of  the  National  Labor  Conference  Board.  The  act  creating  the  Railway 
Labor  Board  by  providing  for  labor  representatives  impliedly  contemplates  the 
unionization  of  the  railroads.  (1920)  41  Stat.  457,  470.  It  seems,  therefore,  that 
the  contracts  of  the  instant  cases  are  contrary  to  public  policy,  and,  therefore, 
no  injunction  should  issue. 

Landlord  and  Tenant — Assignment  of  Term — Liability  of  Assignee  after  Re- 
assignment.— A  leased  B  a  term,  B  covenanting  to  pay  rent.  B  assigned  to  C 
"subject  to  all  the  terms  and  conditions  contained  in  said  lease  to  be  performed  by 
the  lessee  therein."  C  reassigned  to  B.  In  a  suit  by  A  against  C  for  rent  accruing 
after  the  reassignment,  held,  he  may  recover.  Geyer  v.  Denham  (Mo.  1921) 
231  S.  W.  61. 

In  the  absence  of  an  express  covenant  with  the  lessor,  since  the  liability  of  an 
assignee  arises  out  of  privity  of  estate,  a  reassignment  precludes  any  subse- 
quent liability.  Consolidated  Coal  Co.  v.  Peers  (1897)  166  111.  361,  46  N.  E.  1105. 
But  where  the  consent  of  the  lessor  is  requisite  to  a  valid  assignment,  an  agree- 
ment by  the  assignee  to  perform  the  lessee's  covenant  is  considered  a  contract 
obligation  not  affected  by  reassignment.  Adams  v.  Shirk  (C.  C.  A.  1902)  117 
Fed.  801.  In  jurisdictions  where  the  beneficiary  of  a  contract  is  allowed  to  sue 
thereon,  the  assignee  remains  similarly  liable  if  he  expressly  agreed  with  the 
assignor  to  perform  the  covenants  of  the  lease.  Wilson  v.  hunt  (1898)  11  Colo. 
App.  56,  52  Pac.  296.  As  to  what  constitutes  such  an  express  agreement:  the 
words  "subject  to  the  terms"  of  the  original  lease  are  regarded  as  words  of  qualifi- 
cation and  not  of  contract.  Meyer  v.  Alliance  Industrial  Co.  (1913)  84  N.  J.  L. 
450,  87  Atl.  476;  Consolidated  Coal  Co.  v.  Peers,  supra.  On  the  other  hand,  the 
"assumption"  of  the  covenants  of  the  lease  by  the  assignee  is  regarded  as  a  con- 
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tractual  agreement  to  perform  the  covenants.  Springer  v.  DeWolf  (1902)  194  I1L 
218,  62  N.  E.  542.  This  is  analogous  to  the  general  rule  in  mortgages  that  a  con- 
veyance subject  to  an  outstanding  mortgage  does  not  impose  on  the  grantee  a 
personal  liability  to  the  mortgagee,  while  an  assumption  of  the  mortgage  does 
entail  such  a  liability.  Shepherd  v.  May  (1885)  115  U.  S.  505,  6  Sup.  Ct.  119;  Lock 
v.  Homer  (1881)  131  Mass.  93.  The  principal  case,  therefore,  is  not  within  the 
class  of  cases  where  a  recovery  of  rent  accruing  after  reassignment  is  properly 
allowed.  Though  this  view  may  work  a  hardship  to  the  lessor  in  a  case  where  the 
assignee  reassigns  to  an  irresponsible  person,  it  is  in  accord  with  the  generally 
accepted  policy  favoring  alienability  of  property.  See  Consolidated  Coal  Co. 
v.  Peers,  supra,  373.    The  instant  case,  therefore,  seems  unsound. 

Landlord  and  Tenant — Co-tenant — Liability  of  Surety  on  Lease  Renewal. — 
The  plaintiff  in  1909  leased  to  the  defendants  for  five  years  with  an  option  to 
renew  for  a  like  term.  The  defendant  S  signed  the  lease  solely  as  surety,  as  the 
plaintiff  knew.  In  1914.  the  defendant  M  continued  in  possession,  no  notice  being 
given  by  any  party.  In  1918,  M  made  an  agreement  with  one  C,  to  which  the 
plaintiff  was  a  party,  whereby  C  was  to  pay  the  rent  including  that  in  arrears. 
During  the  entire  period,  S  derived  no  enjoyment  from  the  premises.  In  an  action 
for  rent  for  the  renewal  term,  1914-1919,  M  defaulted.  As  to  S,  held,  not  liable. 
Foster  v.  Mulcahey  and  Stewart   (4th  Dept.  1921)   196  App.  Div.  814. 

Regarding  S  as  a  co-tenant,  the  court  correctly  decided  that  one  tenant  cannot 
bind  his  co-tenant  for  the  new  term  by  exercising  an  option  of  renewal.  Tzveedie 
v.  Olson  H.  &  F.  Co.  (1905)  96  Minn.  238,  104  N.  W.  895.  S,  however,  was  mere- 
ly a  surety,  as  known  by  the  plaintiff.  Cf.  Brewer  v.  Thorp  (1859)  35  Ala.  9. 
In  considering  a  surety's  liability  for  rent  after  an  option  is  exercised,  a  distinc- 
tion is  made  between  an  option  to  continue  and  an  option  to  renew.  Where  the 
option  is  to  continue  the  lease,  or  remain  in  possession,  the  term  is  regarded  as  a 
continuous  one  and  the  surety  is  liable  while  it  lasts.  Coe  v.  Vogdcs  (1872)  71 
Pa.  St.  383;  Heffron  v.  Treber  (1907)  21  S.  Dak.  194,  110  N.  W.  781;  Decker  » 
Gaylord  (N.  Y.  1876)  8  Hun  110;  Deblois  v.  Earle  (1861)  7  R.  I.  26;  see  2  McAdan., 
Landlord  and  Tenant  (3d  ed.  1900)  874;  contra,  Brewer  v.  Thorp,  supra.  But 
where  the  option  is  to  renew,  the  surety  is  not  liable  for  the  renewal  period. 
Kanouse  v.  Wise  (1908)  76  N.  J.  L.  423,  69  All.  1017;  Knowles  v.  Cuddeback- 
(X.  V.  1880)  19  Hun  590.  S's  liability  ended  therefore  in  1914.  In  view  of  the 
strict  regard  for  a  surety's  liability  the  distinction  is  valid.  When  the  option  is  to 
continue,  in  theory  the  whole  term  is  one  resulting  from  the  original  agreement  to 
which  the  surely  was  a  party.  Cf.  Carhart  v.  White  M.  &  T.  Co.  (1909)  122 
Tenn.  455,  123  S.  W.  747.  But  where  the  option  is  to  renew,  technically  a  new 
merit  is  made,  resulting  in  a  new  term  to  which  the  surety  never  became  a 
party.     See  ibid.  461.     Assuming  S  was  bound  by  the  renewal,  the  agreement  be- 

:i  M  and  ('  discharged  him  for  rent  due  after  1918.  Stem  v.  Sawyer  (1905) 
78  Vt.  5,  61  All.  36;  Kingsbury  v.  Westjall  (1875)  61  N.  Y.  356.  Whether  the 
renl  sued  for  was  that  due  before  1918  or  after  is  not  stated.  But  under  either 
circumstance,  S  was  not  liable. 

Master  and  Servant — False  Imprisonment  by  Store  Manager. — The  manager 
of  the  defendant's  store,  suspecting  the  plaintiff  of  having  purloined  an  article, 
wrongfully  detained  her,  threatened  to  search  her  and  sent  for  the  police.  On 
appeal  from  a  judgment  for  the  plaintiff,  held,  one  judge  dissenting,  judgment 
1  and  complaint  dismissed.  Homcyer  v.  Yaverbautn  (2d  Dept.  1921)  197" 
App.  Div.  184,  188  X.  Y.  Supp.  849. 

A  master  is  liable  for  the  express  or  impliedly  authorized  acts  of  his  servants.. 
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Rounds  v.  Delazvarc,  L.  &  IV.  R.  R.  (1876)  64  N.  Y.  129.  A  servant  in  charge  of 
an  establishment  is  impliedly  authorized  to  detain  persons  who  steal  the  master's 
property  in  his  charge.  Staples  v.  Schmid  (1893)  18  R.  I.  224,  26  Atl.  193.  But, 
if  the  servant  arrests  one,  not  for  the  purpose  of  protecting  his  master's  property, 
but  to  punish  a  suspected  criminal  attempt  on  that  property,  the  master  is  not 
liable.  Allen  v.  London  &  S.  W .  Ry.  (1870)  23  L.  T.  R.  (n.  s.)  612.  Likewise 
if  under  all  circumstances  the  act  of  the  servant  is  unlawful  the  master  is  not 
liable.  Poulton  v.  London  &  S.  W .  Ry.  (1867)  17  L.  T.  R.  (n.  s.)  11;  Mullet 
v.  Hillenbrand  (1920)  227  N.  Y.  448,  125  N.  E.  808;  contra,  Compher  v.  Tele- 
phone Co.  (1908)  127  Mo.  App.  553,  106  S.  W.  536.  If,  however,  under  the  sup- 
posed circumstances  the  act  of  the  servant  had  been  lawful,  the  master  is  liable. 
Staples  v.  Schmid,  supra;  Knowles  v.  Bullene  &  Co.  (1897)  71  Mo.  App.  341; 
see  Cobb  v.  Simon  (1903)  119  Wis.  597,  602,  97  N.  W.  276.  Inconsistent  with  this 
sensible  rule  stands  Mali  v.  Lord  (1868)  39  N.  Y.  381,  which  in  effect  illogically 
extends  the  rule  of  the  Poulton  case  to  instances  where,  under  some  circum- 
stances, the  act  of  the  servant  would  be  legal.  But  a  master  is  liable  when  his 
servant  uses  excessive  force  in  performing  a  duty  otherwise  lawful.  Hoffman  v. 
New  York  Cent.  &  Hud.  Riv.  R.  R.  (1881)  87  N.  Y.  25;  McKeman  v.  Manhattan 
Ry.  (N.  Y.  1887)  22  J.  &  S.  354.  The  same  is  true  when  a  servant,  in  doing  an  act 
otherwise  legal,  fails  to  observe  a  statutory  duty.  Ives  v.  Welden  (1901)  114 
Iowa  476,  87  N.  W.  408;  Railway  Co.  v.  Ryan  (1892)  56  Ark.  245,  19  S.  W.  839. 
Thus  it  will  be  seen  that  even  in  New  York  the  rule  of  the  Mali  case,  followed  in 
the  instant  case,  has  no  application  beyond  its  particular  facts.  And  it  has  been 
severely  criticized  as  unsound.  See  Staples  v.  Schmid,  supra,  230;  Knowles  v. 
Bullene  &  Co.,  supra,  350. 

Mortgages — Equitable — Priority  over  Subsequent  Equitable  Lien. — In  an 
action  to  foreclose  a  mortgage  on  a  railroad  bridge,  held  in  trust  for  bona  fide 
bondholders  and  executed  and  recorded  prior  to  the  construction  of  the  bridge,  the 
defendant  claimed  an  equitable  lien  for  labor  and  material  in  constructing  the 
bridge.  Held,  the  mortgage  had  priority.  Territorial  Trust  and  Surety  Co.  v. 
Missouri  Valley  Bridge  &  Iron  Co.  (Okla.  1921)  200  Pac.  863. 

The  ground  of  the  equitable  lien  is  not  set  forth.  The  authorities  support  the 
instant  case  on  the  ground  that  the  mortgage  being  prior  in  time  the  lienor  could 
not  get  rights  already  given  to  the  mortgagee,  regardless  of  whether  the  lien 
arose  by  operation  of  law,  Porter  v.  Pittsburg  Bessemer  Steel  Co.  (1887)  120  U.  S. 
649,  7  Sup.  Ct.  741;  see  Trocon  v.  Scott  City  Northern  R.  R.  (1914)  91  Kan.  887, 
893,  139  Pac.  357;  or  by  agreement.  Porter  v.  Pittsburg  Bessemer  Steel  Co.  (1887) 
122  U.  S.  267,  7  Sup.  Ct.  1206;  Dunham  v.  Cincinnati,  Peru,  ei'c.  Ry.  (1863)  68  U. 
S.  254;  but  cf.  Trocon  v.  Scott  City  Northern  R.  R..  supra.  Where  there  is  an 
agreement  for  a  lien  such  a  result  seems  unjust  and  unwise.  For  a  contractor  whose 
work  and  materials  render  valuable  the  mortgagee's  paper  security  should  be 
allowed  to  stipulate  for  priority;  especially  since,  despite  the  prior  execution,  the 
mortgage  attaches  to  the  property  simultaneously  with  the  contractor's  lien.  Cf. 
Farmers'  Loan  &  Trust  Co.  v.  Kansas  City  W .  &  N.  W.  R.  R.  (C.  C.  A.  1892)  53 
Fed.  182.  The  courts  in  giving  priority  to  a  lien  for  compensation  for  property 
taken  by  eminent  domain  take  a  position  similar  to  this,  but  regard  it  as  an 
exception.  Commonwealth  Trust  Co.  v.  Scott  City  Northern  R.  R.  (1914)  93  Kan. 
340,  144  Pac.  210;  cf.  Penn.  Mutual  Life  Insurace  Co.  v.  Heiss  (1892)  141  111.  35,  31 
N.  E.  138;  Likewise,  in  an  analogous  situation  where  mortgaged  chattels  are 
affixed  to  realty  already  mortgaged,  most  courts,  unless  from  the  nature  of  the 
chattel  it  is  impracticable,  give  priority  to  the  chattel  mortgagee.  Tifft  v.  Horton 
(1873)   53  N.  Y.  377;  Campbell  v.  Roddy   (1888)   44  N.  J.  Eq.  244,  14  Atl.  279; 
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contra,  Clary  v.  Oiven  (1860)  81  Mass.  522.  Therefore,  the  court  in  the  instant  case 
might  well  have  departed  from  direct  authority  and  reached  an  opposite  result. 
On  the  other  hand,  in  the  absence  of  an  agreement  for  priority,  equity,  if  it  gives 
a  lien  at  all,  properly  makes  it  subject  to  the  mortgagee's  express  claim  to 
priority. 

Negotiable  Instruments — Certification  of  a  Check — Illegal  Consideration  as 
Defense  to  Non-payment. — The  defendant  bank  at  the  plaintiff-payee's  request 
certified  a  check  which  had  been  given  in  payment  of  an  illegal  sale  of  whiskey, 
delivery  of  which  was  never  made.  The  drawer  stopped  payment.  Upon  the 
bank's  refusal  to  honor  the  certification,  the  plaintiff  brought  this  action  to  recover 
the  amount  of  the  check.  Held,  for  the  plaintiff.  Jones  v.  Bank  of  North  Hudson 
(X.  J.  L.  1921)  113  Atl.  702. 

In  the  absence  of  fraud,  illegality,  or  mistake  of  fact,  a  bank  has  no  defense 
in  an  action  on  a  check  certified  at  the  request  of  the  holder.  Cf.  B.  &  K.  Manu- 
facturing Co.  v.  Manufacturers-Citizens  Trust  Co.  (1915)  93  Misc.  94,  156  N.  Y. 
Supp.  445;  N.  I.  L.  §  187.  By  such  certification  the  drawer  is  discharged  and  a 
contract  is  created  between  the  holder  and  the  drawee.  Metropolitan  Nat.  Bank  of 
Chicago  v.  Jones  (1891)  137  111.  634,  27  N.  E.  533;  N.  I.  L.  §  188.  So  in  the 
instant  case  had  the  contract  been  for  a  horse  instead  of  whiskey,  the  bank  would 
be  liable.  In  some  jurisdictions  a  mistake  of  fact  may  be  the  basis  for  rescission 
if  there  has  been  no  change  of  position.  B.  &  K.  Manufacturing  Co.  v.  Manufac- 
turers-Citizens Trust  Co.,  supra;  cf.  Nat.  Bank  of  California  v.  Miner  (1914) 
167  Cal.  532,  140  Pac.  27;  contra,  Times  Square  Automobile  Co.  v.  Rutherford  Nat. 
Bank  (1909)  77  N.  J.  L.  649,  73  Atl.  479.  This  mistake  can  be  taken  advantage 
of  only  by  a  bona  fide  holder.  Cook  v.  State  Nat.  Bank  of  Boston  (1873)  52 
N.  Y.  96.  In  the  instant  case  while  there  has  been  no  mistake  of  fact  the  check 
still  remains  in  the  hands  of  the  payee  and  no  change  of  position  is  evident. 
Under  the  New  Jersey  law  which  holds  certification  irrevocable,  the  decision  is 
sound.  Times  Square  Automobile  Co.  v.  Rutherford  Nat.  Bank,  supra.  However, 
in  those  jurisdictions  where  certification  may  be  rescinded,  it  seems  the  better  view 
to  allow  the  bank  a  defense  since  failure  to  do  so  facilitates  illegal  transactions. 
On  the  other  hand,  if  the  transaction  had  been  consummated  and  the  money  paid 
out,  the  position  of  the  parties  should  not  be  altered. 

Principal  and  Agent — Suit  by  Undisclosed  Principal — Sealed  Instrument. — 
The  plaintiff  seeks  specific  performance  of  a  contract  under  seal  to  make  a 
lease  entered  into  by  the  plaintiff's  agent  in  his  own  name  with  the  defendant. 
Held,  the  defendant's  demurrer  overruled.  Lagumis  v.  Gerard  (Sup.  Ct.  Sp.  Term, 
Kings  Co.  1921)   190  N.  Y.  Supp.  207. 

At  common  law  an  undisclosed  principal  cannot  sue  on  a  sealed  contract, 
Schaefcr  v.  Henkel  (1878)  75  N.  Y.  378;  or  be  sued.  Briggs  v.  Partridge  (1876) 
64  N.  Y.  357;  Walsh  v.  Murphy  (1897)  167  111.  228,  47  N.  E.  354.  And  it  is  imma- 
terial that  he  has  received  the  benefit.  Klein  v.  Mechanics,  efc.  Bank  and  Pearce 
(1911)  145  App.  Div.  615,  130  N.  Y.  Supp.  436.  Still  an  unnecessary  seal  may  be 
disregarded.  Lancaster  v.  Knickerbocker  Ice  Co.  (1893)  153  Pa.  St.  427,  26  Atl. 
251;  Kirschbon  v.  Bonzcl  (1886)  67  Wis.  178,  29  N.  W.  907;  contra,  Stanton  v. 
Granger  (1908)  125  App.  Div.  174,  109  N.  Y.  Supp.  134,  aff'd,  193  N.  Y.  656,  87 
N.  E.  1127.  The  reason  underlying  the  rule  prohibiting  suit  is  the  solemnity  his- 
torically attached  to  a  seal.  See  Williatns  v.  Magee  (1902)  76  App.  Div.  512,  515, 
78  N.  Y.  Supp.  550.  Where  seals  have  been  abolished  an  undisclosed  principal 
may  sue  or  be  sued.  Efta  v.  Swanson  (1911)  115  Minn.  373,  \32  N.  W.  335; 
see  Donncr  v.  Whitecotton   (1919)  201   Mo.  App.  443,  449,  212  S.  W.  378;  contra, 
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Sanger  v.  Warren  (1898)  91  Tex.  472,  44  S.  W.  477.  New  York  has  not  abolished 
seals.  N.  Y.  Cons.  Laws  (1909)  c.  27,  §  44.  It  has,  however,  lessened  their 
dignity:  (1)  By  making  a  seal  only  presumptive  evidence  of  consideration.  N.  Y. 
Civ.  Prac.  Act  §  342.  (2)  By  permitting  the  word  "seal"  or  the  letters  "L.  S."  to 
constitute  one.  N.  Y.  Cons.  Laws  (1909)  c.  27,  §  44.  (3)  By  not  requiring  one 
on  conveyances  of  land.  Ibid.  c.  52  §  243.  (4)  By  permitting  the  recording  of  such 
a  deed.  Ibid.  §  291.  And  (5)  by  making  a  seal  unnecessary  for  a  contract  to 
lease.  Ibid.  §  259.  As  New  York  in  its  statute  law  approaches  more  nearly  those 
states  which  by  legislation  have  abolished  seals,  it  seems  wise  to  discard  the 
old  common  law  rule  as  to  contracts  under  seal  and  permit  an  undisclosed  prin- 
cipal to  sue  or  be  sued.  There  is  no  longer  any  reason  for  the  doctrine,  par- 
ticularly as  the  third  party  can  by  a  simple  expression  limit  his  dealings  to  the 
agent  alone  if  he  so  desires.  Cf.  Moore  v.  Cement  Co.  (1907)  121  App.  Div.  667, 
106  N.  Y.  Supp.  393.  The  instant  case  seems  a  bold  but  wise  departure  from 
precedent. 

Process — Foreign  Corporation — Doing  Business  within  State. — The  defendant, 
a  foreign  corporation  without  offices,  agents,  salesmen  or  a  license  to  do  business 
in  New  York,  arranged  with  the  plaintiff,  a  New  York  firm,  to  split  commis- 
sions on  all  orders  taken  by  the  latter  for  one  X;  all  such  orders  subject  to 
approval  by  X  and  shipped  f.  o.  b.  California.  Considerable  business  was  done 
under  this  arrangement.  An  officer  of  the  defendant,  who  came  into  New  York 
to  settle  a  controversy  over  the  quality  of  goods  so  shipped,  was  served  with 
process.  The  state  court  found  the  service  valid,  but  on  removal  to  the  federal 
court,  held,  service  quashed.  Henry  M.  Day  &  Co.,  Inc.  v.  Schiff-Lang  &  Co. 
(D.  C,  S.  D.,  N.  Y.  1921)  66  N.  Y.  L.  J.  611. 

The  case  upon  which  the  state  court  based  its  finding,  held  that  a  foreign 
corporation  with  offices  and  salesmen  to  systematically  solicit  orders,  resulting 
in  steady  shipments  into  the  state,  is  "doing  business"  in  the  sense  necessary  to 
subject  it  to  the  jurisdiction  of  the  New  York  courts.  Tauza  v.  Susquehanna 
Coal  Co.  (1917)  220  N.  Y.  259,  115  N.  E.  915.  The  New  York  courts,  however, 
recognize  that  the  last  word  on  this  subject  comes  from  the  United  States  Supreme 
Court.  See  Dollar  Co.  v.  Canadian  C.  &  F.  Co.  (1917)  220  N.  Y.  270,  277,  115 
N.  E.  711.  It  is  essential  that  the  corporation  be  "doing  business"  within  the 
state.  International  Harvester  v.  Kentucky  (1914)  234  U.  S.  579,  34  Sup.  Ct. 
944.  What  constitutes  "doing  business"  depends  upon  the  facts  of  each  case. 
See  Peoples  Tobacco  Co.  v.  American  Tobacco  Co.  (1918)  246  U.  S.  79,  86,  87, 
38  Sup.  Ct.  233.  The  mere  maintenance  of  an  office  and  agents  to  solicit  business 
is  insufficient.  Green  v.  Chicago,  Burlington  &  Quincy  Ry.  (1907)  205  U.  S.  530, 
27  Sup.  Ct.  595.  But  if,  in  addition,  the  agents  have  authority  to  receive  pay- 
ments, an  opposite  result  is  reached.  International  Harvester  v.  Kentucky,  supra. 
In  the  Green  case  the  agent  had  authority  to  receive  certain  payments,  but  this 
authorization  extended  to  so  small  a  proportion  of  the  total  business  done  that 
the  court  construed  the  agent's  activities  as  in  effect  merely  solicitation.  See 
Green  v.  Chicago,  Burlington  &  Quincy  Ry.,  supra,  533 ;  International  Harvester 
v.  Kentucky,  supra,  586,  587.  Where  the  corporation's  solicitors  only  take  orders 
from  retailers,  filled,  not  by  their  principals,  but  by  jobbers,  the  corporation  is 
not  amenable  to  service.  Peoples  Tobacco  Co.  v.  American  Tobacco  Co.,  supra. 
Isolated  business  visits  by  a  corporate  officer  do  not  constitute  "doing  business." 
See  Hoyt  v.  Ogden  Portland  Cement  Co.  (C.  C.  1911)  185  Fed.  889,  899.  Nor 
does  activity  by  a  domestic  bank  on  behalf  of  a  foreign  bank  corporation  render 
the  latter  liable  to  service.  Bank  of  America  v.  Whitney  Central  National  Bank 
(D.  C.  1921)  65  N.  Y.  L.  J.  1551.     The  instant  case  seems  clearly  sound. 
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Real  Property — Curtesy — Gift  in  Fraud  of  Creditors — Attachment. — A  tenant 
by  the  curtesy  joined  with  the  remaindermen,  his  minor  children,  in  a  contract 
to  convey  the  fee.  The  contract  was  made  under  the  authority  of  the  orphans' 
court,  the  father  having  stipulated  that  the  entire  purchase  price  was  to  go  to 
the  children.  Before  the  deed  was  executed,  a  prior  judgment  creditor  of  the 
father  attached  the  curtesy  interest.  On  intervention  by  the  children,  held,  the 
curtesy  interest  was  attachable.  Rambaut  et  al.  v.  White  (Bauer,  Intervener)  (Pa. 
1921)   113  Atl.  368. 

The  court  seems  to-  assume  that  the  prior  judgment  was  not  a  lien  ante- 
dating intervener's  rights.  By  statute,  a  judgment  recovered  in  one  county  is  not 
a  lien  upon  real  property  situated  in  another  county.  Pa.  Statutes  (1920)  §  12808. 
An  unpaid  vendor  of  an  interest  in  realty  under  an  executory  contract  retains  the 
legal  title.  Coggshall  v.  The  Marine  Bank  Co.  (1900)  63  Ohio  St.  88,  57  N.  E. 
1086;  Coolbaugh  v.  Roemer  (1883)  30  Minn.  424,  15  N.  W.  869;  contra,  C  his  holm 
v.  Andrews  (1880)  57  Miss.  636.  But  only  as  security.  Coolbaugh  v.  Roemer, 
supra.  Such  interest  may  be  levied  on.  Coggshall  v.  The  Marine  Bank  Co.,  supra; 
Moyer  v.  Hinman  (1855)  13  N.  Y.  180  (semble)  ;  contra,  Chishohn  v.  Andrews, 
supra.  Curtesy  is  an  interest  which  is  subject  to  attachment  and  execution. 
Stanley  v.  Bonham  (1889)  52  Ark.  354,  12  S.  W.  706;  see  Bozarth  et  al.  v.  Largent 
(1889)  128  111.  95,  105,  21  N.  E.  218.  Intervention  in  an  attachment  suit  puts  in 
issue  a  property  right  in  the  intervener.  PoV'atch  Lumber  Co.  v.  Runkel  (1909) 
16  Idaho  192,  101  Pac.  396;  Typewriter  Co.  v.  Mc Arthur  (1909)  145  Iowa  57, 
123  N.  W.  760.  The  intervener's  claim  in  this  case  rests  on  the  ground  of  a  com- 
pleted gift;  i.  e.,  the  legal  interest  has  been  released.  But  a  gift  is  presump- 
tively in  fraud  of  creditors.  Kcrkcr  v.  Levy  (1912)  206  N.  Y.  109,  99  N.  E.  181. 
This  may  be  rebutted  by  showing  the  donor  retained  sufficient  assets  to  meet  his 
liabilities.  Lloyd  et  al.  v.  Fulton  (1875)  91  U.  S.  479.  Property  fraudulently  con- 
veyed may  be  treated  as  the  donor's  for  attachment  and  execution.  Smith  v.  Reid 
(1892)  134  N.  Y.  568,  31  N.  E.  1082.  That  there  was  a  completed  gift  is 
doubtful,  but  in  either  view  of  the  case  the  property  was  properly  subject  to 
attachment  and  execution.  Since  the  contract  vendee  is  not  a  party  to  this  action 
it  was  not  necessary  to  determine  his  rights  and  the  insane  case  is  sound. 

Real  Property — Tortious  Feoffment  by  Life  Tenant — Statute  of  Limita- 
tions.— In  an  action  to  recover  land  the  defendant  claims  under  a  life  tenant 
who  prior  to  1885  had  executed  a  warranty  deed  in  fee,  and  who  died  in  1919. 
The  plaintiff  claims  by  deed  from  the  remainderman.  The  defense  is  the  Statute 
of  Limitations.  Held,  the  Statute  did  not  start  running  until  the  death  of  the  life 
tenant.    Smith  v.  Mabcrry  (Ark.  1921)  229  S.  W.  718. 

At  early  common  law  a  feoffment  in  fee  by  a  tenant  for  life  or  for  years 
passed  a  fee  simple.  See  Co.  Lit.  <Hargrave  &  Butler  ed.  1744)  Lib.  3,  Cap.  11, 
§  611.  This  was  based  on  the  feudal  conception  of  seisin,  and  the  idea  that  livery 
of  seisin  by  anyone  in  possession  necessarily  transferred  the  freehold.  See  ibid., 
note  285;  4  Kent,  Comm.  (14th  ed.  1896)  *481.  Accordingly,  the  rule  did  not 
apply  to  conveyance  by  bargain  and  sale,  covenant  to  stand  seized,  or  lease  and 
release.  See  Co.  Lit.,  supra,  §  609,  note  284;  Jackson  v.  Mancius  (N.  Y.  1829)  2 
Wend.  357,  365.  Such  a  tortious  feoffment  gave  the  remainderman  an  immediate 
right  of  entry.  See  Lyttleton,  Tenures  (Tomlins  ed.  1841)  Bk.  Ill,  c.  VII,  449-451. 
The  Statute  of  Limitations  ran  against  this  right.  Ibid.  445.  The  death  of  the 
feoffee  also  barred  this  right,  unless  the  remainderman  had  made  "continual 
claim"  within  a  year  and  a  day  before  the  death.  See  ibid.  449  et  seq.  But  in 
such  case  he  might  still  have  his  real  ection.  See  2  Preston,  Abstracts  of  Title 
(2d   ed.   1824)    328;    Lyttleton,   op.   cit.   Bk.   Ill,  c.   VI,  427.     In   modern   law,   by 
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decision  or  statute,  the  old  theory  has  been  abandoned.  The  more  reasonable,  and 
now  well  settled  rule,  followed  in  the  instant  case,  is  that  a  grantor  conveys  only 
what  he  has,  even  though  he  attempts  to  convey  more ;  and  such  an  attempt  does 
not  affect  the  remainder.  Middleton  v.  Dougherty  (1884)  46  N.  J.  L.  350;  see 
Thompson  v.  Simpson  (1891)  128  N.  Y.  270,  285,  28  N.  E.  627;  Smith  v.  Cooper 
(1877)  59  Ala.  494,  498. 

Statute  of  Frauds — Agency  to  Sell  Land — Liability  of  Principal. — The  agent 
of  the  defendant,  orally  authorized  to  sell,  contracted  with  the  plaintiff  in  writing, 
for  the  sale  of  the  defendant's  land.  On  appeal  from  a  decree  dismissing  the 
plaintiff's  bill  for  specific  performance,  held,  decree  reversed.  Daignau't  v. 
Wooliscroft  (R.  I.  1921)   113  Atl.  749. 

In  some  jurisdictions  the  Statute  of  Frauds  provides  that  a  principal  is 
bound  by  his  agent  where  the  agent  signs  a  contract  within  the  Statute  of  Frauds, 
only  if  the  agent  acts  under  written  authority.  Thomas  v.  Rogers  (1909)  108  Minn. 
132,  121  N.  W.  630;  Minn.  Gen.  Stat.  (1913)  §  7002.  Where  the  Statute  merely 
provides  that  the  contract  be  signed  by  the  party  to  be  charged  therewith  or 
"by  some  person  thereunto  by  him  lawfully  authorized,"  the  majority  and  better 
view  is  that  the  authorization  need  not  be  in  writing.  Lawson  v.  Williams  (Ky. 
1909)  115  S.  W.  730;  Blood  v.  Hardy  (1838)  15  Me.  61.  For  the  Statute  of 
Frauds  was  not  intended  to  change  the  law  of  agency,  except,  of  course,  by  ex- 
press provision.  See  Thayer  v.  Luce  (1871)  22  Ohio  St.  62,  78;  Sholovitz  v. 
Noorigian  (1919)  42  R.  I.  282,  286,  107  Atl.  94.  Cases  cited  as  contrary  do  not 
deny  this  but  go  on  the  grounds  that  the  authority  granted  to  an  agent  to  sell 
realty  does  not  authorize  entering  into  a  contract  for  a  conveyance.  Cf.  Carstens 
v.  McReavy  (1890)  1  Wash.  359,  25  Pac.  471.  But  the  majority  view  does  not 
interpret  authority  to  sell  in  such  a  restricted  manner.  Sholovitz  v.  Noorigian, 
supra;  -Haydock  v.  Stow  (1869)  40  N.  Y.  363.  It  follows,  therefore,  that  in 
states  having  the  form  of  the  Statute  of  Frauds  last  mentioned  above,  the 
oral  authority  to  sell  should  bind  the  principal  to  the  terms  of  the  written  con- 
tract of  sale  executed  by  his  agent.  This  view  does  not  nullify  the  Statute 
in  such  jurisdictions,  of  which  Rhode  Island  is  one.  The  contract  of  sale  is  in 
writing.  The  contract  between  the  agent  and  his  principal  is  not  between  a  vendee 
and  vendor,  and  thus  is  not  within  the  purview  of  the  statute. 

Statute  of  Frauds — Oral  Promise  to  Execute  Written  Agreement  for  Sale  of 
Land. — The  defendant  orally  promised  to  enter  into  a  written  contract  for  the 
sale  of  land.  In  an  action  for  specific  performance  of  the  oral  promise  the  defend- 
ant moves  to  dismiss  because  of  the  Statute  of  Frauds.  Dictum,  the  promise  comes 
within  the  Statute  of  Frauds.  Schwartz  v.  Hoerster  (N.  J.  Eq.  1921)  114  Atl.  875. 
Contracts  which  merely  relate  to  land  but  do  not  purport  to  pass  any  interest 
therein  are  not  within  the  scope  of  the  Statute  of  Frauds.  Huntington  v.  Welling- 
ton (1863)  12  Mich.  10.  Thus  where  there  is  an  oral  agreement  to  act  as  agent  for 
the  purchase  of  land  the  statute  will  not  apply.  Conklin  v.  Kruger  (1910)  79  N. 
J.  L.  326,  75  Atl.  436.  So  a  parol  guaranty  by  a  seller  that  the  tract  sold  con- 
tained a  certain  number  of  acres  is  not  forbidden.  Schriver  v.  Eckenrode  (1880) 
94  Pa.  St.  456.  And  the  same  is  true  of  an  agreement  which  merely  restricts  the 
purchaser  of  land  as  to  its  use.  Leinan  v.  Smart  (Tenn.  1850)  11  Humph.  308. 
But  where  the  object  of  the  agreement  is  to  affect  in  some  way  the  title  to  the 
land  all  the  cases  seem  to  hold  that  the  agreement  must  be  in  writing.  Accord- 
ingly, an  oral  agreement  to  devise  real  property  is  not  binding.  Horton  v.  Stcger 
(C.  C.  A.  1910)  175  Fed.  756.  A  verbal  agreement  for  the  exchange  of  land 
will  not  be  enforced.     Purcell  v.  Miner  (U.  S.  1866)   4  Wall.  513.     An  executory 
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agreement  to  release  an  equitable  interest  in  land  cannot  be  oral.  See  Gough 
v.  Dorsey  (1870)  27  Wis.  119,  134.  A  parol  agreement  to  rescind  a  written 
contract  for  the  sale  of  land  is  unenforceable.  See  Catlett  v.  Dougherty  (1886) 
21  111.  App.  116,  118.  Conversely,  a  parol  agreement  to  enter  into  a  written  con- 
tract for  the  sale  of  land  should  be  prohibited :  a  conclusion  in  accord  with  the 
decision  in  the  principal  case. 

Torts — False  Statement — Consequent  Mental  Shock  and  Illness. — The  de- 
fendant falsely  told  T  that  the  plaintiff's  absent  son  had  committed  suicide.  T  told 
the  plaintiff's  daughter  who  repeated  it  to  the  plaintiff  who  suffered  shock  and  ill- 
ness. Held,  for  the  plaintiff.  Bielifeki  v.  Obadisk  (K.  B.  Sask.  1921)  3  W.  W.  R. 
229. 

There  can  be  a  recovery  for  internal  injuries  resulting  from  shock  purposely 
caused  by  making  a  false  statement.  Wilkinson  v.  Downton  [1897]  2  Q.  B.  57 
Such  recovery  is  governed  by  the  rules  of  legal  cause  and  not  by  those  of 
defamation.  If  a  wrongful  act  is  committed  consciously  the  defendant  is  liable  for 
many  remote  consequences.  Cribbs  v.  Stiver  (1914)  181  Mich.  82,  147  N.  W.  587. 
One  is  liable  for  negligently  placing  another  in  a  position  where  the  latter  is  in- 
jured by  the  immediate  act  of  a  third  person.  Pine  v.  Interurban  St.  R.  R.  (1904) 
45  Misc.  587,  91  N.  Y.  Supp.  43.  In  many  jurisdictions  there  may  be  a  recovery 
for  internal  injuries  resulting  from  shock  due  to  negligence.  Dulieu  v.  White 
[1901]  2  K.  B.  669;  Kimberly  v.  Howland  (1906)  143  N.  C.  398,  55  S.  E.  778. 
However  some  jurisdictions  hold  contra.  Smith  v.  Postal  Tel.  Cable  Co.  (1899) 
174  Mass.  576,  55  N.  E.  380;  Mitchell  v.  Rochester  Ry.  (1896)  151  N.  Y.  107,  45 
N.  E.  354.  However,  if  the  negligence  causes  some  external  injury  damages  for 
the  mental  injuries  can  be  recovered.  Cameron  v.  New  Eng'and  Tel.  &  Tel.  Co. 
(1902)  182  Mass.  310,  65  N.  E.  385.  But  a  defendant  is  not  liable  for  his  negli- 
gent act  unless  the  result  is  a  probable  consequence  thereof.  Clark  v.  Gay  (1901) 
112  Ga.  777,  38  S.  E.  81.  The  decision  in  the  instant  case  is  correct  if  the  de- 
fendant knew  the  statement  to  be  false;  also,  as  the  jurisdiction  follows  Dulieu  v. 
White,  supra,  if,  though  he  negligently  believed  it  to  be  true,  it  was  likely  to  come 
to  the  attention  of  the  plaintiff.  If  he  believed  it  to  be  true  and  it  was  improbable 
and  unforeseen  by  him  that  it  would  be  heard  by  the  plaintiff  the  decision  was 
incorrect. 
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Modern  Democracies.  By  James  Bryce  (Viscount  Bryce).  New  York:  The 
Macmillan  Company.     1921.    2  vols.,  pp.  xiv,  508;  vi,  676. 

Of  bodies  politic  Lord  Bryce  is  a  consummate  anatomist.  There  will  be  many 
nevertheless  who  will  regret  that  this  study  is  not  more  diagnostic  than  it  is ;  for 
it  is  published  at  a  time  when  there  is  a  more  or  less  concerted  attack  upon  the 
very  foundations  of  democracy  as  we  have  understood  it,  at  a  time  when  "bold 
plans  of  social  reconstruction"  are  being  daily  fulminated.  Democracy  certainly 
has  both  chronic  and  occasional  ills,  organic  as  well  as  inorganic  derangements. 
Unquestionably  Lord  Bryce  is  competent  in  marked  degree  for  the  role  of  diag- 
nostician, but  he  has  deliberately  elected  to  be  anatomist.  "What  I  desire  is, 
not  to  impress  upon  my  readers  views  of  my  own,  but  to  supply  them  with 
facts,  and  (so  far  as  I  can)  with  explanations  of  facts  on  which  they  can 
reflect  and  from  which  they  can  draw  their  own  conclusions."  In  thus  restricting 
his  purpose  he  admits  that  it  has  sometimes  seemed  to  him  that  he  was  addressing 
himself  to  the  last  rather  than  to  the  present  generation.  So  likewise  will  the 
book  impress  many  readers.  "Democracy  really  means  nothing  more  nor  less  than 
the  rule  of  the  whole  people  expressing  their  sovereign  will  by  their  votes."  So 
writes  Lord  Bryce.  Our  fathers  would  have  accepted  this  as  well-phrased  axiom; 
the  present  generation  pauses  to  question  it ;  rightly  or  wrongly  the  next  genera- 
tion may  flatly  deny  it.  It  is  legalistic;  is  it  factual?  It  is  theoretically  possible; 
does  it  eventuate  in  practice? 

The  materials  for  this  study  were  collected  upon  journeys  taken  in  the  years 
immediately  preceding  the  outbreak  of  the  world  war.  It  was  evidently  written 
during  and  since  the  war  for  there  are  many  incidental  references  to  conditions 
produced  by  the  war.  But  in  spirit  and  approach  it  is  ante-bellum,  and  nobody 
recognizes  this  more  frankly  and  fully  than  the  author  himself.  As  such  it 
must  be  assessed.  So  assessed  its  valuation  must  be  placed  very  high.  It  is 
transcendently  informing;  it  is  in  high  degree  empirical;  it  is  always  interesting. 
Moreover,  even  conceding  its  overwhelmingly  descriptive  character  it  is  none  the 
less  in  the  nature  of  a  timely  message  and  rebuke.  For  surely  one  of  the 
least  concerns  of  many  of  the  burning  reformers  of  the  younger  generation  is  their 
palpable  ignorance  of  the  kind  of  political  facts  with  which  this  book  supplies 
them.  Innocent  of  adequate  knowledge  of  anatomy,  they  do  not  hesitate  to  ply 
their  trade  of  diagnosis.  Consciously  or  unconsciously  they  are  quacks  at  their 
profession. 

The  first  one  hundred  sixty-five  pages  of  this  treatise  are  devoted  to  an  his- 
torical and  theoretical  consideration  of  certain  general  topics  in  relation  to  de- 
mocracy— the  definition,  evolution,  and  theoretical  foundations  of  democracy,  lib- 
erty, equality,  education,  religion,  the  press,  party,  local  self-government,  traditions, 
the  people,  public  opinion.  Then  follows  the  second  and  principal  part  of  the 
work  under  the  general  caption  "Some  Democracies  in  their  Working."  In  this 
part,  comprising  about  two-thirds  of  the  whole,  there  is  a  chapter  on  the  republics 
of  antiquity  and  another  on  the  republics  of  Spanish  America;  but  extended  atten- 
tion running  through  many  chapters  is  given  to  describing  seriatim  the  structure 
and  operation  of  the  governments  of  France,  Switzerland,  Canada,  the  United 
States,  Australia,  and  New  Zealand — two  old  European,  two  new  western,  and  two 
newer  southern  states. 

It  will  be  observed  that,  apart  from   the  democracies  that  have  sprung  into 
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being  out  of  the  war,  Great  Britain  is  the  one  great  democracy  excluded.  It  is- 
excluded  because  in  Lord  Bryce's  judgment  "no  citizen  of  Britain,  and  certainly  no- 
citizen  who  has  himself  taken  part  in  politics  as  a  member,  during  forty  years,  of 
legislatures  and  cabinets,  can  expect  to  be  credited  with  impartiality,  however 
earnestly  he  may  strive  to  be  impartial."  On  the  whole  it  is  regrettable  that  this 
was  his  judgment.  He  would  certainly  have  been  credited  with  impartiality  by 
all  whose  opinion  is  entitled  to  consideration.  The  great  probability  is  that  his- 
description  of  British  government  and  politics  would  have  suffered,  if  at  all,  from 
a  leaning  backward  in  the  matter  of  partiality.  Great  Britain  should  be  here  if  only 
for  completeness.  Modern  Democracies  needs  her — may,  in  a  sort,  lay  just  claim  to- 
iler. Moreover  Lord  Bryce  has  so  ably  analyzed  the  governments  and  politics  of 
other  countries,  and  especially  of  the  United  Slates,  that  what  he  had  to  say  of 
England  would  be  peculiarly  interesting  and  instructive.  His  splendid  life  work 
is  almost  unfinished  without  it. 

There  are  final  chapters,  constituting  nearly  one-fourth  of  the  entire  work,  on. 
a  number  of  general  topics.  Some  of  these  are  comparative  studies  based  upon 
the  specific  and  detailed  studies  that  precede.  Others  deal  with  phenomena  that 
bear  upon  the  operation  of  democratic  institutions  in  general.  Still  others  con- 
tain the  solid  reflections  of  a  ripe,  experienced,  and  scholarly  mind  upon  the 
present  and  future  of  democratic  institutions.  It  is  these  latter  chapters  that  hold 
the  largest  interest,  if  not  the  largest  instruction,  for  the  generation  for  whom  Lord 
Bryce  feared  that  he  was  not  writing.  Yet  all  that  he  has  written  they  can 
read  and  ponder  with  profit. 

Howard  Lee  McBain 

Columbia  University 


A  Treatise  ox  the  Law  of  Marriage,  Divorce,  Separation  and  Domestic 
Relations.     By  James  SchoulEr.     Sixth  Edition.     Edited  by  Arthur  W.  BlakE- 

MORE.     Albany:  Matthew  Bender  &  Co.    3  vols.,  pp.  xxx,  3038. 

These  volumes  are  an  enlargement  of  Professor  James  Schouler's  Husband 
and  Wife  (1882)  and  Domestic  Rc'ations  (1st  ed.  1870;  5th  ed.  1895)  by  a  writer 
of  perseverance  and  industry.  The  editor  states  that  conditions  since  the  war 
have  increased  the  urgent  demand  for  a  new  book  on  family  law.  From  this 
point  of  view  the  following  quotations  preserved  by  the  editor  from  the  work 
of  1882'  are  worth  noting: 

"Codes  and  the  experience  of  nations  in  this  respect  show  strange  incon- 
sistencies: laws  at  one  time  degrading  to  woman,  and  yet  marital  happiness;  laws 
at  another  elevating  her  independence  to  the  utmost,  and  yet  marital  infelicities, 
lust,   and   bestiality." 

"These  first  inroads  (on  the  old  common  law)  are  easily  made;  for  what 
she  demands  is  theoretically  just.  But  just  at  this  point  the  peril  of  female  in- 
fluence is  developed.  Woman  rarely  comprehends  the  violence  of  man's  un- 
bridled appetite,  or  perceives  clearly  that,  after  all,  in  the  moral  purity  and  sweet- 
ness of  her  own  sex,  such  as  excites  man's  devotion  and  makes  home  attractive, 
is  the  fundamental  safeguard  of  life  and  her  own  most  powerful  lever  in  society,, 
besides  the  surest  means  of  keeping  men  themselves  continent.  She  forgets,  too, 
that,  to  pro  ect  that  purity  and  maintain  her  moral  elevation,  a  certain  seclusion 
is  needful;  which  seclusion  is  highly  favorable  to  those  domestic  duties  which 
nature  assigns  her  as  her  <)\vn.  More  is  granted  woman.  The  bond  of  marriage 
be'ng  loosened,  posterity  degenerates,  society  goes  headlong,  and  the  flood-gates 
of  licentiousness  once  fully  opened,  the  hand  must  be  strong  that  can  close  them 
again." 

1  Schouler,  Husband  and  Wife  §§  4,  8. 
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The  contents  of  the  two  original  books  have  been  maintained  intact  and 
much  new  matter  and  many  cases  added;  but  the  line  of  division  between  the 
work  of  the  author  and  that  of  the  editor  is  not  indicated. 

Volume  I  is  the  largest  of  the  three  and  most  important.  It  deals  with  the 
rights  and  duties  of  husband  and  wife,  with  those  of  parent  and  child,  and  of 
guardian  and  ward,  and  with  infancy.  The  actual  state  of  the  law  is  fully  ex- 
pounded. We  have  noticed  the  omission  of  few  important  legal  principles.  The 
chapter  on  the  husband's  liability  for  necessaries  supplied  the  wife  is  unusually 
complete.  The  true  nature  of  his  obligation  is  this:  he  owes  a  duty  to  his  wife 
imposed  by  the  law  of  domestic  relations  to  supply  her  with  necessaries.  This 
duty,  on  principle,  she  should  be  able  to  enforce  against  him  by  direct  pro- 
ceedings. If  he  neglect  his  obligation  the  tradesman  who  on  the  husband's  credit 
furnishes  the  wife  with  the  means  of  support,  acts  not  as  an  officious  intermeddler 
but  as  one  who  performs  a  duty  in  which  the  public  has  an  interest.  He  should 
recover  from  the  husband  the  reasonable  value  of  the  goods  on  quasi-contractual 
principles.3  But  unfortunately  the  common  law  conception  of  the  relation  did 
not  of  course  allow  a  wife  to  sue  her  husband ;  and  the  English  courts  adopted 
the  fiction. that  the  wife  was  for  the  purposes  of  her  support  the  husband's  agent 
"by  necessity.  Even  when  it  is  said  that  this  agency  is  irrevocable  or  "conclusively 
presumed,"  the  situation  still  remains  clouded.  For  if  there  is  an  agency,  the 
principal  is  liable  for  the  price  of  the  goods  as  stipulated  in  the  contract  made 
for  him  by  the  agent,  while  the  husband  need  only  pay  a  reasonable  price  for 
the  articles  ordered  by  his  wife,  and  then,  too,  only  when  she  actually  receives 
them.  Quasi-contract  is  also  the  ground  for  liability,  apart  from  actual  agency, 
of  the  parent  to  the  tradesman  who  supplies  the  minor  child  with  necessaries  on 
■the  father's  credit.  Mr.  Blakemore  perceives  this  clearly  (§  787)3;  though  Mr. 
Schouler  did  not,  in  spite  of  Keener's  textbook  on  Qiiasi-Contracts  published 
two  years  before  his  fifth  edition.  But  Mr.  Blakemore  in  dealing  with  the  hus- 
band's liability  uses  the  terms  of  agency  so  frequently,  following  the  language  of 
the  English  and  of  many  American  cases,  that  we  do  not  think  that  he  has  pre- 
sented the  rationale  of  this  marital  duty  as  accurately  as  a  broader  generalization 
would  have  led  him  to  do.  He  also  refers,  again  relying  on  the  words  of  a 
number  of  courts,  to  the  infant's  contract  for  necessaries  as  binding  upon  the 
infant  (§1017).  But  such  a  contract,  if  executory  on  both  sides,  may  be  avoided 
bv  the  minor.4  And  the  minor,  when  liable,  need  pay  only  the  reasonable  value 
of  the  goods  he  has  received.  Furthermore,  if  he  desires,  he  may  affirm  the 
contract,  should  he  have  made  a  shrewd  bargain,  and  be  liable  only  for  the  con- 
tract prices.  These  results  show  that  an  infant's  express  contract  for  neces- 
saries is  voidable  by  him  like  any^  other  of  his  engagements ;  but  if  he  does  avoid 
it,  a  quasi-contractual  obligation  is  imposed  upon  him  to  the  extent  of  the  value 
of  what  the  adult  has  given  him.5 

We  commend  the  discussion  of  the  wife's  earnings  (§§336-343,  672-678). 
This  recognizes  (§  341)  that  the  husband  may  "waive"  his  right  to  them.  This, 
of  course,  can  only  be  true  in  a  jurisdiction  which  has  to  some  extent  given  effect 
by  statutes  to  the  legal  independence  of  the  wife.  The  inability  of  the  spouses 
to  enter  into  a  consensual  transaction  must  have  been  abolished,  before  the  prob- 
lem can  even  be  reached.  We  believe  that  the  courts  allowing  such  a  "waiver"  are 
in  effect  recognizing  a  doctrine  of  emancipation  similar  to  that  which  exists  at 
common  law  in  the  case  of  a  parent's  gift  to  his  minor  child  of  the  child's  earning 
power. 


*  Woodward,  Quasi-Controcts  (1913)  §  203. 

'(6th  ed.  1921)   §787;   (5th  ed.   1895)   §241. 

4  Gregory  v.  Lee   (1894)   64  Conn.  407,  30  Atl.  53. 

'Professor  C.  T.  Terry,    (1921)   34  Harvard  Law  Rev.  895. 
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We  sympathize  with  Mr.  Blakemore's  condemnation  (§§  1031a,  1032)  of  the 
view  of  many  courts  that  an  infant  is  not  liahle  in  tort  for  his  fraud  connected 
with  a  contract  made  by  him.  But  here  we  fail  to  find  cited  three  recent  English 
decisions.8 

Volume  II  deals  with  Marriage  and  Divorce.  The  treatment  consists  in  the 
main  of  statements  of  principles  and  cases  and  does  not  extend  as  much  as  in 
Volume  I  to  the  author's  or  editor's  theoretical  discussion  of  them.  An  illustra- 
tion of  this  is  the  omission  of  any  discussion  of  the  interesting  problem  of  the  effect 
on  common  law  marriage  of  the  removal  unknown  to  the  parties  of  an  impediment.7 

Volume  III  consists  of  a  compilation  of  the  divorce  statutes  in  all  the  United 
States  jurisdictions. 

Throughout,  though  the  citation  of  decisions  is  in  the  main  full,  there  are  few 
references  to  the  great  number  of  law  review  notes  and  articles  on  the  subject. 

The  index  is  adequate.  But  we  deplore  that  the  fruits  of  Mr.  Blakemore's 
great  industry  in  the  collection  of  decisions  are  to  some  extent  lost  to  the  pro- 
fession by  the  publishers'  failing  to  furnish  a  table  of  cases. 

Joseph   Warren 

Harvard  Law  School 


Outlines  of  Historical  Jurisprudence.  By  Sir  Paul  Vinogradov.  New 
York :    Oxford  University  Press.     1920.     pp.  xii,  428. 

In  this  country,  where  the  insistent  demands  made  upon  practicing  attorneys 
leave  all  too  little  time  for  general  study,  the  appearance  of  the  first  vo'ume  of 
a  projected  magnum  opus  upon  the  subject  of  historical  jurisprudence,  although 
from  the  pen  of  so  distinguished  an  authority  as  Professor  Vinogradoff  of  Oxford, 
is  apt  to  command  too  little  attention.  The  apologetic  exordium  in  which  Sir 
Paul  finds  it  necessary  to  defend  the  value  and  importance  of  the  subject  to  judge, 
barrister  and  student  of  affairs,  alike,  bears  testimony  to  the  woeful  indifference 
of  Englishmen  and  Americans  to  a  study  which  our  continental  colleagues  for 
many  years  have  diligently  pursued  as  part  of  the  required  curriculum.  It  is  to 
be  hoped  that  in  a  period  of  critical  social  and  economic  readjustment,  such  as 
today,  that  lawyers  will  henceforth  turn  to  the  study  of  jurisprudence  for  sug- 
gestion and  guidance  in  the  inspiring  task  of  enacting  laws  which  will  effectually 
answer  social  and  economic  necessities. 

Professor  Vinogradoff's  contribution  is,  therefore,  peculiarly  timely  and  valu- 
able to  the  profession.  The  work  makes  no  claim  to  be  exhaustive,  but  aims 
merely  to  account  for  the  development  of  present  day  legal  institutions  with 
typical  illustrations  drawn  from  various  societies  in  different  ages.  The  author 
has  sifted  an  enormous  amount  of  matter  and  has  brought  to  bear  upon  his 
subject  an  erudition  which  the  reviewer's  plummet  can  scarcely  hope  to  fathom. 
An  admirable  clarity  of  styie  coupled  with  a  critical  restraint  and  freedom  from 
prepossessions  combine  to  give  the  reader  a  splendid  and  fair  presentation.  The 
very  virtue  of  the  work,  the  absence  of  prepossession  and  bias,  inevitably  sub- 
tracts to  a  certain  extent  from  its  apparent  vigor  and  vitality,  but  this  is  the 
necessary  concomitant  of  moderation  and  reasonableness. 

The  work  commences  with  an  introduction  in  which  the  relationship  of 
law  to  logic,  psychology  and  the  cognate  political  and  social  science  is  discussed. 

Professor  Vinogradoff  points  to  the  manifest  danger  of  exaggerating  the 
role  of   mechanical   logic   in   law.     He  illustrates   this   danger  by  pointing  to   the 


•Cowern  v.  Nield   [1912]  2  K.  B.  419;  Stocks  v.  Wilson   [1913]   2  K.  B.  235; 
Leslie  v.  Shcill  [1914]  3  K.  B.  607. 

7/»  re  Fitzgibbon's  Estate   (1910)    162  Mich.  416,  127  N.  W.  313. 
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widespread  view  that  the  common  law  embodies  an  already  complete  system  for 
the  solution  of  all  possible  judicial  problems.  Adherence  to  such  a  notion  would 
tend  completely  to  exclude  creative  innovation.  In  the  course  of  the  discussion 
of  psychology,  Professor  Vinogradoff  admirably  explains  the  limits  to  the  use- 
fulness of  psychology  with  respect  to  the  problem  of  individual  responsibility 
for  crime.  Psychology  is  still  a  controversial  science  and  while  psychologists 
may  have  ample  time  to  thrash  out  the  moot  problems  of  their  science,  lawyers 
must  go  ahead  and  make  prompt  decisions.  The  remainder  of  the  introduction 
comprises  a  brief  survey  of  the  various  schools  of  jurisprudence. 

The  first  volume  proper  is  devoted  to  tribal  law.  A  great  deal  of  informa- 
tion is  borrowed  from  anthropology.  The  discussion  covers  in  detail  such  subjects 
as  the  family,  succession  and  inheritance,  land  tenure,  tribal  organization  and 
federation.  Of  course,  a  special  emphasis  is  laid  upon  Aryan  institutions.  The 
fascination  of  the  subject  seems  to  increase  as  one  approaches  it  more  close'y, 
and  we  can  well  look  forward  to  the  promised  second  volume  of  the  work  which 
will  deal  with  the  "Greek  City." 

Julian  D.  Rosenberg 

New  York  City 


World  Peace;  or  Principles  of  International  Law  in  their  Application  to 
Efforts  for  the  Preservation  of  the  Peace  of  the  World.  By  Frep  D.  Aldrich. 
Detroit:    Fred  S.  Drake.     1921.    pp.218. 

This  volume  contains  a  series  of  lectures  delivered  before  the  Detroit  College 
of  Law,  together  with  appendices  reproducing  the  text  of  The  Hague  Convention 
for  the  Pacific  Settlement  of  International  Disputes,  as  renewed  in  1907;  the 
Covenant  of  the  League  of  Nations,  and  the  Statute  establishing  the  Permanent 
Court  of  International  Justice.  Apparently  the  lectures  were  not  written  out 
beforehand,  but  were  taken  down  at  the  time  of  their  delivery  by  a  stenographer 
unfamiliar  with  the  works  which  the  lecturer  quoted;  and  it  is  to  be  inferred 
that  neither  the  text  nor  the  printer's  proofs  were  afterwards  read  by  the  lec- 
turer. Only  by  such  assumptions  can  we,  for  instance,  account  for  the  citation 
in  various  places  (pp.  22,  65,  66,  67)  of  Sir  Henry  "Mayne,"  while  occasionally 
we  find  "Maine";  or  for  the  repeated  mention  of  "Barkley"  (pp.  74,  79,  82), 
while  occasionally  we  find  "Barclay"  (p.  93),  the  person  no  doubt  intended 
being  Sir  Thomas  Barclay,  who  is,  nevertheless,  referred  to  in  one  place  (p.  120) 
as  "Sir  Henry  Barclay."  The  author's  chief  source  of  authority  is  the  late  James 
C.  Carter,  whose  views  he  for  the  most  part  accepts,  although  not  wholly.  The 
work  is  characterized  not  by  a  comprehensive  examination  of  theoretical  dis- 
cussions or  of  historical  precedents,  but  rather  by  the  enunciation  of  the  author's 
conception  of  what  is  practicable,  especially  in  the  light  of  manifestations  of 
American  sentiment.  He  takes  the  ground  that  the  greatest  improvement  in 
international  re'ations  is  to  be  brought  about  not  by  "central  control,  or  the 
enforcement  of  penalties,"  but  by  the  expansion  of  the  powers  and  the  jurisdic- 
tion of  international  courts,  by  the  enlarged  use  of  methods  for  the  delay  or 
suspension  of  controversy  pending  investigation  of  the  merits,  and  above  all 
b}'  some  provision  to  prevent  resort  to  war  in  cases  covered  by  such  phrases 
as  "national  honor"  and  "vital  interests."  The  author  speaks  of  these  and  vari- 
ous similar  phrases  as  having  been  "suggested  by  the  Hague  Conferences,  and 
by  the  constitution  of  the  League  of  Nations."  In  reality,  it  is  one  of  the  dis- 
tinctive merits  of  the  Convention  for  the  Pacific  Settlement  of  International 
Disputes,  concluded  at  The  Hague  in  1899  and  renewed  in  1907,  that,  while  it 
does  not  purport  to  make  arbitration  compulsory,  it  excepts  nothing  from  the 
process.     It  was  in  the  treaties  made   early  in  the  present  century   for  the   sup- 
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posed  purpose  of  creating  a  compulsory  submission  that  exception  was  made 
of  questions  involving  "independence,"  "honor,"  "vital  interests,"  or  the  interests 
of  third  powers.  The  author  is  quite  right  in  maintaining  that  in  this  way  all 
matters  of  real  importance  were  excepted   from  the  obligation. 

From  what  has  been  stated,  the  inference  will  correctly  be  drawn  that  the 
author  is  not  a  supporter  of  the  Covenant  of  the  League  of  Nations,  his  hopes 
for  the  future  being  centered  upon  the  development  of  the  judicial  method  of 
determining  international  disputes. 

John  Bassett  Moore 

Columbia  Law  School 


The  League  of  Nations  and  the  New  International  Law.  By  John  Eugene 
Harley.     New  York:  Oxford  University  Press.     1921.     pp.  vii,  127. 

In  this  brief  essay,  the  author  has  endeavored  to  indicate  some  of  the  new 
phases  of  international  relations  resulting  from  the  adoption  of  the  Covenant. 
He  outlines  the  method  of  the  League  in  strengthening  international  'aw  as  an 
agency  for  the  limitation  and  control  of  future  wars  and  briefly  describes  the 
machinery  which  the  League  has  set  up  for  the  determination  of  disputes  and 
for  the  establishment  of  better  sanctions.  He  has  brief  chapters  on  the  codifi- 
cation of  international  law,  on  the  labor  organization  and  on  the  juridical  status 
of  the  League,  He  has  devoted  much  thoughtful  consideration  to  the  analysis 
of  the  legal  effect  of  the  Covenant  for  member  states  and  non-member  states. 
Occasiona'ly  he  arrives  at  conclusions  with  which  not  all  will  agree.  He  says, 
for  example,  that  the  members  "surrendered  or  delegated  to  the  League  itseif 
three  attributes  or  powers  of  sovereignty,"  viz.,  the  right  to  remain  neutral,  the 
right  of  conquest  and  the  right  to  make  war  at  will  (pp.  50-51).  Under  such 
an  interpretation,  sovereignty  would  be  deemed  partially  surrendered  in  every 
case  in  which  a  nation  binds  itself,  by  treaty  or  otherwise,  to  refrain  from  doing 
an  act  which  it  has  the  power  to  do.  Opponents  of  the  League  in  this  country 
were  inclined  to  take  this  view  of  sovereignty  but  it  is  unusual  to  find  it  adopted 
by  an  enthusiastic  supporter  of  the  League.  Nor  does  this  use  of  the  term  square 
with  the  author's  own  definition  taken  from  Wheaton,  that  "external  sovereignty 
consists  in  the  independence  of  one  political  society  in  respect  to  all  other  political 
societies."  But  whether  the  author's  view  of  sovereignty  be  adopted  or  rejected, 
there  has  been  no  transfer  or  delegation  of  the  surrendered  powers  to  the  organs 
of  the  League,  as  he  repeatedly  asserts.  The  members  have  at  most  agreed  to 
exercise  these  powers  in  concert  under  certain  circumstances;  the  author's  view, 
on  the  contrary,  would  approach  the  concept  of  a  super-state.  Again  in  il'us- 
trating  the  difference  between  justiciable  and  political  disputes,  the  author  cites 
Doe  v.  Braden,1  The  Three  Friends'  and  other  cases  in  which  the  Supreme  Court 
refused  to  review  a  political  question.  The  question  whether  a  treaty  with  a 
foreign  nation  has  been  properly  ratified  by  that  nation  is  political  only  when 
viewed  by  a  national  court  in  an  application  to  control  acts  of  the  executive. 
Surely  in  the  event  of  an  alleged  breach  of  the  treaty,  an  international  court 
would  regard  the  question  of  ratification  as  justiciable.  We  venture  to  suggest 
that  the  antithesis  to  "political"  in  this  class  of  cases  is  "judicial"  and  not  "jus- 
ticiable." 

The  appendices  contain  useful  material  illustrating  the  evolution  of  the 
Covenant  and  the  plan  for  the  Court. 

Arthur  K.  Kuhn 

New  York  City 


1  CU.  S.  1854)  16  How.  635. 

'  r  1897)   166  U.  S.   I.  17  Sup.  Ct.  495. 
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Blue  Sky  Laws.  By  Robert  R.  Reed  and  Lester  H.  Washburn.  New  York : 
Clark  Boardman  Co.,  Ltd.     1921.     pp.  xxxii,  172,  267a. 

This  book,  if  republished  annually,  will  serve  a  useful  purpose  for  the  limited 
few,  who,  from  time  to  time,  may  wish  to  promptly  ascertain  the  legislation  of 
any  state  in  respect  to  that  class  of  paternal  legislation  known  as  "Blue  Sky 
Laws." 

The  text  proper  consists  of  about  one  hundred  and  sixty  pages,  consisting 
of  an  analysis  of  the  statutes  of  thirty-seven  states,  taken  alphabetically,  wherein, 
as  the  authors  declare  in  their  Preface,  "the  effort  has  been  to  'boil  down',  to 
state  accurately,  the  substance  of  these  laws,  despite  the  difficulties  and  uncer- 
tainties of  their  interpretation  and  application."  This  part  of  the  book  appears 
to  have  been  satisfactorily  done.  This  analysis  is  preceded  by  a  so-called  "Dis- 
cussion" of  Blue  Sky  Laws,  which,  however,  is  limited  to  seventeen  pages  of 
text.  This  "Discussion"  might  be  greatly  improved  by  expansion  and  clarification. 
The  remainder  of  the  book  consists  of  an  Appendix  of  one  hundred  pages,  setting 
forth  the  text  of  the  statutes  theretofore  analyzed. 

Blue  Sky  Laws  are  described  in  the  Preface  as  those  prohibiting  "the 
issuance  and  sale  of  securities,  except  under  prescribed  conditions,  with  specified 
exceptions  and  exemptions  of  c'asses  of  securities  and  also  of  classes  of  persons 
and  transactions."  Popularly,  if  not  technically,  a  Blue  Sky  Law  is  one  which 
directly  imposes  conditions  or  restrictions  either  on  the  issuance  or  negotiation 
of  securities.  In  recent  years,  in  some  states,  agitation  for  a  Blue  Sky  Law  has 
resulted  in  a  fraud  statute  of  an  essentially  different  character,  to  wit,  one  which 
confers  jurisdiction  upon  the  attorney  general  of  the  state  to  investigate  the 
issuance  and  negotiation  of  securities,  with  broad  powers  of  action  to  prevent 
fraudulent  practices.  Noteworthy  examples  are  found  in  Chapter  552  of  the 
Maryland  Laws  of  1920,  which  is  analyzed  and  fully  set  forth  in  the  book,  and 
Chapter  649  of  the  New  York  Laws  of  1921,  being  Article  23-A  of  the  General 
Business  Law,  which,  curiously  enough,  is  not  mentioned. 

The  book  does  not  mention  the  report  of  the  New  York  State  Commission, 
dated  December,  1919,  which  unanimously  disapproved  legislation  providing  for 
the  registration  or  licensing  of  securities  and,  by  a  substantial  majority,  dis- 
approved legislation  requiring  the  filing  of  statistical  data  as  to  securities,  or  the 
licensing  of  dealers,  and  recommended  instead  "a  flexible,  virile  fraud-hunting 
State  machinery,"  in  the  hands  of  the  Attorney  General  or  the  Banking  Depart- 
ment, rather  than  "legal  traps,  composed  of  words,  which,  no  matter  how  well 
chosen,  are  notoriously  easy  of  evasion."  These  omissions,  however,  are  a 
matter  of  detail.  With  so  many  federal  and  state  legislatures,  annual  statutory 
enactments  will  be  inevitable.  This  book,  well  started,  should,  in  due  time,  be 
and  become  exhaustive.     In  its  present   form,   it  is  worth   having. 

John  Godfrey  SaxE 

New  York  City 


Le  Droit  International  Public  Positif.  By  J.  De  Louter.  1920.  Oxford: 
Humphrey  Milford.    2  vols.,  pp.  1085. 

There  are  two  or  three  general  observations  that  seem  appropriate  upon  the 
completion  of  this  masterly  treatise  on  public  international  law  done  under  the 
most  trying  circumstances  by  Professor  Louter.  It  is  a  contribution  made  to  the 
Bibliotheque  Internationale  de  Droit  des  Gens  being  published  under  the  direc- 
tion of  A.  de  Lapradelle.  This  series  follows  essentially  the  plan  of  the  Modern 
Criminal  Science  Series  begun  in  1909  by  the  American  Institute  of  Criminal  Law 
and  Criminology.     So  far  the  most  marked  service  of  both  has  been  the  transla- 
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tion  of  treatises  on  Public  Law  from  and  into  various  languages  which  in  this 
day  of  international  strivings  seems  to  he  of  very  great  value.  That  the  populariza- 
tion of  these  International  Law  Treatises  should  be  undertaken  through  the 
French  language  seems  specially  fitting  in  view  of  the  predominant  part  that 
country  has  so  lately  taken  in  world  affairs  and  the  still  farther  influence  she 
will  no  doubt  take  in  civil  decisions.  This  treatise  is  translated  from  Dutch  into 
French  and  published  in  England.  This  revival  of  Dutch  influence  in  the 
field  of  international  law  seems  appropriate  in  view  of  Holland's  part  as  the 
seat  of  recurring  peace  efforts  and  on  the  eve  of  the  celebration  of  Grotius'  un- 
forgettable work  in  the  monumental  edition  of  his  writings  being  prepared  for  pub- 
lication in  1925.  There  is  inspiration  in  the  faith  of  M.  Louter  not  unlike  that  of 
Grotius  as  he  defends  the  all  but  lost  cause  of  world  law  and  order  during  the 
late  struggle  very  suggestive  of  his  great  predecessor  of  1625. 

In  his  Principes  Generaux  M.  Louter  has  generously  acknowledged  the  con- 
tributions of  all  leading  nations  and  discerningly  reviewed  their  definitions.  He 
distinguishes  the  fields  of  private  and  public  international  law,  sets  forth  with 
amplitude  the  natural  antagonism  between  the  so-called  sovereign  state  and  the 
limitations  of  the  associated  community  of  states.  He  sees  and  makes  others  see  the 
problem  clearly  that  a  system  of  international  law  can  rest  solely  on  a  conception 
of  the  freedom  of  the  independent  units  that  compose  the  aggregate.  "Its  first 
principle  is  the  freedom  of  the  component  states."  The  relation  of  international  law 
to  other  types  of  discipline  and  their  sanctions  as  municipal  law,  ethics,  religion 
are  properly  stressed.  A  historical  survey  ample  but  not  cumbrous  reveals  the 
emergence  of  national  and  international  consciousness  in  treaties,  treatises  and  con- 
ventions. 

In  his  discussion  of  the  "Subjects''  of  international  law  M.  Louter  further 
emphasizes  the  corporate  nature  of  states  as  such  subjects.  Public  international 
law  deals  primarily  with  these  sovereign  states.  Under  the  caption  of  the  "Ob- 
jects" of  international  law  is  discussed  in  brief  form  the  physical  and  the  human 
factors  over  which  controversies  are  likely  to  occur. 

In  Volume  II  the  author  discusses  the  contact  and  conflict  of  sovereign  states. 
The  diplomatic  and  consular  functions  are  distinguished  with  as  much  definiteness 
as  their  structure  and  activities  permit.  The  difference  between  the  Orient  and  tin- 
Occident   are   stressed   and   the   proper   implications    are   drawn. 

The  greater  portion  of  this  volume  is  devoted  to  the  varied  aspects  of  a 
world  at  war.  Modes  of  conflict  and  settlement  less  severe  than  war  arc  set 
forth.  The  state  of  war,  its  accidents  and  incidents  form  the  content  of  the  final 
chapters.  Professor  I. outer  has  prepared  a  useful  addition  to  the  literature  in 
this  field.  As  one  of  the  few  treaties  of  the  kind  appearing  since  the  War  it 
re-states  the  standard  contentions  with  slight  concessions  to  the  claimed  vast 
changes  in  this  field  made  by  the  War.  It  abounds  in  optimism,  is  readable,  well- 
written,  factual  without  being  turgid,  is  well  paragraphed,  goes  rapidly  tHough 
lucidly  to  its  goal.     It  should  command  respeel  in  thai  wide  circle  into  which  this 

llent    French   translation  will  no  doubt  carry  it. 

William  B.  Guthrie 

College  of  the  City  of  New  York 


hse  on  the  Federal  Estate  Tax.    By  Raymond  D.  Thurber.    Albany: 
Matthew  Bender  &  Co.     1921.    pp.  xvi,  423. 

Thr  practice  of  the  Bureau  of  Internal  Revenue  having  crystallized  in  Fed- 
eral Estate  Tax  matters  to  the  extent  that  few  material  changes  in  the  Regula- 
tions arc   reasonably  to  be   looked    for,   a  book   such   as   this   is   timely. 
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Mr.  Thurber  shows  himself  to  be  thoroughly  familiar  with  his  subject.  He 
takes  up  the  several  sections  of  the  statute,  groups  the  pertinent  Treasury 
Regulations  under  each  section  and  then  comments  upon  the  theory  underlying 
them,  quoting  many  court  decisions  upon  which  these  Regulations  have  been 
based,  sustained,  or  in  some  cases  overruled.  He  gives  a  remarkably  clear  and 
systematic  exposition  of  the  law  and  rulings  under  which  the  tax  is  col'ected 
and  shows  incidentally,  though  without  criticism,  the  extremely  technical  basis 
of  some  of  the  Regulations — for  instance  the  requirement  of  the  existence  of 
actual  necessity  before  allowing  a  deduction  for  support  of  a  decedent's  depend- 
ents (Art.  49,  pp.  3-145).  Through  this  part  of  the  book  frequent  footnotes 
refer  to  the  cases  and  to  the  Treasury  Decisions.  These  latter  are  printed  as 
Addenda  to  the  book  itself  and  are  fo'lowed  by  a  complete  copy  of  the  several 
complex  forms  deemed  necessary  to  enable  the  Department  properly  to  collect 
the  tax.  In  the  final  section  of  the  book,  recent  changes  made  in  the  1921 
Revision  of  the  Regulations  are  considered.  It  might  have  been  preferable  that 
these  changes  should  have  been  included  in  the  main  text  of  the  book  instead 
of  being  merely  therein  referred  to.  The  text,  to  take  an  example,  gives  the  1919 
ruling  that  a  deceased  partner  makes  a  gift  of  his  share  of  the  good  will  of  a 
business  to  the  survivors  in  contemplation  of  and  to  take  effect  at  death  where 
the  consideration  was  a  similar  contingent  gift  to  him,  and  the  value  thereof  is 
therefore  taxable,  while  the  1921  Revision  makes  this  value  taxable  only  where 
the  decedent  has  not  received  money  or  money's  worth  for  his  share.  Mr.  Thurber 
(p.  102)  states  it  is  not  clear  how  far  the  1921  Revision  modifies  the  1919  one 
and  thus  leaves  the  matter  there.  An  adequate  though  not  complex  index  com- 
pletes the  book. 

The  work  is  therefore  a  clear  exposition  of  the  Bureau's  interpretation  of 
the  act  under  the  1919  Revision  indicating  the  changes  of  the  1921  Revision, 
leaving  the  Executor  and  his  Attorney,  to  both  of  whom  the  book  is  dedicated, 
to  determine  "what  rulings  he  may  reasonably  expect  to  obtain  from  the  Bureau." 
This  purpose  is  accomplished,  the  work  is  well  done  and  should  prove  of  great 
value  to  one  seeking  a  working  knowledge  of  matters  connected  with  the  Federal 
Estate  Tax. 

Robert  W.  Skinner,  Jr. 

Philadelphia,  Pa. 


Secession  and  Constitutional  Liberty.  By  Bunford  Samuel.  New  York: 
The  NealE  Publishing  Company.     1920.     Vol.  I,  pp.  403;  Vol.  II,  pp.  435. 

One  who  is  inclined  to  seek  first  for  facts  and  then  for  conclusions  is  apt 
to  be  a  little  unfair  to  a  work  like  the  present  which  seemingly  starts  with  the 
thesis  that  the  southern  states  had  a  right  to  secede  from  the  Union,  or,  in  the 
words  of  the  author,  that  a  nation  has  a  right  to  "Secede  from  a  Compact  of 
Federation  and  That  Such  Right  Is  Necessary  to  Constitutional  Liberty  and  a 
Surety  of  Union"  (title  page),  and  then  finds  us  supporting  evidence.  After 
devoting  about  one-eighth  of  the  text  to  a  framing  of  the  issue  and  a  more 
detailed  exposition  of  the  thesis,  the  author  devotes  the  balance  of  the  819  pages 
to  fifty  Appendices,  themselves  numerously  sub-divided,  and  consisting  mainly  of 
quotations  from  various  writers.  Though  many  of  the  author's  few  words  are 
devoted  to  a  defense  of  his  position  that  the  question  of  the  right  of  secession 
is  not  "academic"  though  settled  by  force,  because  "reason"  has  not  denied  the 
right,  one  leaves  his  arena  with  a  feeling  that  the  point  has  not  been  proved.  But 
that  does  not  detract  from  the  value  of  the  work  as  a  presentation  of  a  subject 
of  scientific  and  historical  interest.     The  writer's  classical  training  finds   frequent 
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expression;  his  philosophical  insight  and  grasp  of  principles  are  de'igluful;  but 
the  legal  and  historical  sense  is  hurl  by  the  absence  of  a  thorough  citation  of 
authorities. 

E.  G. 


Notes  on  Sovereignty.  By  Robert  Lansing.  Washington,  D.  C. :  Carnegie 
Endowment  for  International  Peace.     1921.     pp.  94. 

Mr.  Lansing's  little  volume  of  about  one  hundred  pages  consists  of  four 
essays  reprinted  from  "The  American  Journal  of  International  Law"  and  the 
"Proceedings  of  the  American  Political  Science  Association,"  in  which  the  author 
states  his  views  on  state  and  world  sovereignty.  After  examining  and  criticising 
various  concepts  of  sovereignty  held  by  some  of  the  political  philosophers  of 
the  past,  he  offers  his  definition  as  a  suggestion  from  one  whose  knowledge  is 
based  on  practical  experience.  According  to  his  views,  supreme  physical  power, 
the  ability  to  coerce  all  others  into  obedience,  is  sovereignty,  and  the  ru'e  of 
human  conduct  emanating  from  the  possessor  of  this  superior  power  is  law. 

The  book  is  not  intended  to  be  exhaustive,  but  is  rather  a  collection  of  notes 
which  places  before  the  layman  and  student  in  a  direct  and  simple  manner  an 
exposition  of  terms  which   are  being  used   with   constantly  increasing   frequency. 


The  American  Philosophy  of  Government.  By  Alpheus  Henry  Snow. 
New  York:    G.  P.  Putnam's  Sons.     1921.     pp.  iii,  484. 

The  subjects  discussed  in  this  coTection  of  essays,  ranging  from  the  Declara- 
tion of  Independence  to  the  Disposition  of  the  German  Colonies,  are  so  varied 
that  the  broad  title,  "The  American  Philosophy  of  Government,"  seems  scarcely 
broad  enough.  Despite  the  diversity,  however,  the  author  manages  to  expound 
his  theory  consistently  in  relation  to  each  topic.  The  doctrine  underlying  the 
American  political  system,  according  to  Mr.  Snow,  is  a  development  of  the  rc'igious 
and  political  philosophy  of  the  Reformation — namely,  that  all  men  are  created 
equal,  as  spiritual  beings,  having  certain  fundamental  or  natural  rights  which  are 
neither  created  or  extinguishable  by  a  state  (pp.  42-48).  To  a  student  of  the  law 
the  most  interesting  essay  is  that  on  "The  Position  of  the  Judiciary,"  which  points 
out  why  the  superintendence  of  the  state's  activities  is  most  properly  left  to  the 
courts  (p.  192).  While  approving  the  growing  movement  for  the  recall  of  judges 
and  decisions,  the  author  considers  it  a  dangerous  power  to  wield,  and  believes  it 
safer  in  most  cases  to  allow  the  courts  to  correct  their  own  mistakes,  upon  sensing 
public  disapproval. 


The  Law  of  Business  Paper  and  Securities.     By  Charles  F.  Doyle.  Chi- 
cago :  T.  H.  Flood  &  Co.  1920.    pp.  iv,  423. 

The  American  Railroad  Problem.    By  I.  Leo  Sharfman.     New  York:  The 
Century  Co.    1921.  pp.  xiii,  474. 

I,E  Gouvernemext  des  Juges.     By  Edouard  Lambert.     Paris:   Marcel  Giard 
&  Cm.   1921.   pp.  276. 

Trait£  de  Droit    Constitution nkl.      By    Leon    Duguit.      Paris:    Anciexnf 
Librairie  Fontemoing  &  Cie.  1921.  pp.  xi,  593. 

Tired  Radicals  and  Other  Papers.     By  Walter  Weyl.     New  York:  B.  W. 
Huebsch,  Inc.  1921.    pp.  223. 

Traite  de  Droit  International  Public.    By  Paul  Fauchille.     Paris:  Rous- 
seau &  Co.  1921.  pp.  x,  1095. 
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NATIONALS  WITHOUT  A  NATION:  THE  NEW  YORK 

STATE  TRIBAL  INDIANS 

"The  relations  and  status  of  the  Indians  living  on  the  reservations 
of  New  York  State  as  they  may  be  affected  by  the  State  of  New  York  and 
the  United  States  Government"  have  become  a  matter  of  serious  import. 
A  state  commission  has  been  created  to  confer  with  committees  of  Con- 
gress in  relation  to  Indian  affairs.1  The  time  calls  for  action  as  well  as 
discussion.  The  eight  Indian  reservations  in  New  York  have  an  area 
of  88,077  acres  and  a  population  of  4,458.  The  reservations  of  the 
Senecas,  the  Onondagas,  the  Oneidas  and  the  Tuscaroras  and  individual 
Mohawks  and  Cayugas  who  reside  on  such  reservations  represent  the 
six  nations  of  the  once  powerful  Iroquois.  The  New  York  Indians  are 
not  abject.  They  maintain  their  own,  and  largely  their  ancient,  forms  of 
government  and  their  tribal  laws  and  customs,  their  dead  feasts  where 
the  spirit  of  the  dead  Indian  presides  over  the  administration  and 
distribution  of  his  estate,  their  councils,  their  chief  or  head  men  and,  on 
some  reservations,  their  courts.2  They  have  in  varying  degrees  adopted 
the  arts  and  institutions  of  civilization  and,  except  in  an  international 
sense,  they  may  not  be  fairly  called  "a  feeble  remnant"  nor  may  it  be 
said  of  them  that  "their  fiery  tempers,"  or  "their  nomadic  habits"  show 
a  total  want  of  capacity  for  self-government 3  ranking  them  with  un- 
civilized Indians  of  the  west.  Farms  and  orchards  abound  and  dwelling 
houses  and  barns  are  found  that  compare  not  unfavorably  with  those 
of  the  neighboring  communities.  Churches  and  schools  are  maintained 
and  modest  accumulations  of  wealth  are  not  unusual.  Their  speech,  ex- 
cept among  themselves,  is  largely  English.  Their  blankets  and  feathered 
headgear  are  occasionally  assumed  for  festive  occasions,  but  their  general 
habits  of  dress  are  readily  indulged  by  the  dry  goods  store  and  the  ready 
made  clothing  emporiums.  They  left  the  war  path  and  buried  the 
hatchet  at  the  close  of  the  Revolutionary  War,  although  many  individual 
Indians  have  fought  in  the  United  States  armies  in  all  later  wars. 

1  Laws  1919,  c.  590. 

%  J  ones  v.  Meehan  (1899)  175  U.  S.  1,  30,  20  Sup.  Ct.  1 ;  George  v.  Pierce  C1914) 
85  Misc.  105,  148  N.  Y.  Supp.  230. 

'Montoya  v.  United  States  (1901)  180  U.  S.  261,  265,  21  Sup.  Ct.  358. 
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They  were  once  regarded  as  foreign  nations  and  dealt  with,  by  state 
and  nation,  by  treaties,  although  they  were  early  said  to  be  "in  a  state 
of  pupilage."  4  To  this  day  it  is  held  that  Indians  born  within  the  terri- 
torial limits  of  the  United  States,  so  far  as  they  are  members  of  one  of 
the  Indian  tribes,  owing  their  immediate  allegiance  to  it,  although  in  a 
geographical  sense  born  in  the  United  States,  are  no  more  "born  in  the 
United  States  and  subject  to  the  jurisdiction  thereof,"  within  the  meaning 
of  the  first  Section  of  the  Fourteenth  Amendment,  than  the  children  of 
subjects  of  any  foreign  government  born  within  the  domain  of  that  gov- 
ernment or  the  children,  born  within  the  United  States,  of  ambassadors 
or  other  public  ministers  of  foreign  nations.  Such  Indians  not  being 
citizens  by  birth,  can  become  citizens  only  in  the  second  way  mentioned  in 
the  Fourteenth  Amendment,  by  being  "naturalized  in  the  United  States," 
or  by  some  treaty  or  statute.5 

From  their  own  point  of  view  the  Indian  tribes  or  nations  are  inde- 
pendent domestic  sovereignties,  which  at  one  time  punished  offenses  and 
regulated  rights  of  persons  and  property  solely  under  their  own  laws  and 
treaties,  but  which  are  now  subjugated  by  the  strong  arm  of  the  United 
States  government  and  in  their  helplessness  deprived  of  their  rights  of 
local  self-government,  so  that  they  are  at  once  nationals  and  without  a 
nation. 

The  State  of  New  York  has  its  peculiar  Indian  problem.0  It  has 
not  failed  to  attempt  to  extend  its  laws  and  authortiy  over  the  reservations. 
The  Constitutional  Convention  of  1915  proposed  the  adoption  of  a  section 
of  the  constitution  which  provided  that  the  peacemakers'  courts  and  all 
other  agencies  of  the  Indian  tribes  and  nations  in  so  far  as  they  exercise 
judicial  functions  should  be  abolished,  and  their  jurisdiction  vested  in  the 
courts  of  the  state  and  that,  except  as  otherwise  provided  by  the  treaties 
of  this  state  and  the  Constitution,  treaties  and  laws  of  the  United  States, 
all  general  laws  of  the  state,  now  or  hereafter  in  force,  should  apply 
to  all  Indians  within  the  state.  The  proposed  constitution  failed  of 
adoption  and  its  effort,  of  dubious  constitutionality,  to  solve  the  problem 
was  not  put  to  the  test  of  the  federal  Constitution  and  laws. 

Under  a  state  statute  of  1822  it  was  held  that  the  state  courts  had 
exclusive  jurisdiction  of  crimes  committed  by  Indians  on  their  reserva- 
tions,7 but  the  statute  has  been  repealed  and  no  case  in  the  state  court  of 
last  resort  other  than  the  Cnsick  case  8  involves  the  question  of  criminal 
jurisdiction  in  such  cases.    Indians  have,  however,  been  convicted  in  state 

*  Cherokee  Nation  v.  Georgia  (U.  S.  1831)  5  Pet.  1. 
'Elk  v.  Wilkins  (1884)   112  U.  S.  94,  5  Sup.  Ct.  41. 

1  "One  of  our  most  troublesome  problems  has  arisen  over  the  status  of  the 
Indians  in  our  political  economy."  People  ex  rel.  Cusick  v.  Daly  (1914)  212  N.  Y. 
183,  191,  105  N.  E.  1048. 

7  Jackson,  ex  dcm.  Smith  v.  Goodell  (N.  Y.  1822)  20  Johns.  187,  192,  reversed  in 
Court  of  Errors,  ibid.  693. 

*  Supra,  footnote  6. 
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courts  of  violations  of  state  law  on  Indian  reservations  and  have  served 
prison  sentences. 

Three  sovereignties  are  thus  contending  for  jurisdiction  over  the 
Indians — the  Indian  nations,  the  United  States  and  the  State  of  New 
York — none  of  which  exercises  such  jurisdiction  in  a  full  sense. 

The  Supreme  Court  of  the  United  States  has  said  9  of  reservation 
Indians  generally,  that  they  are  distinct  communities,  separate  peoples, 
with  the  power  of  regulating  their  own  internal  and  social  relations, 
occupying  their  own  territory,  with  boundaries  accurately  described,  in 
which  the  state  laws  have  no  force,  except  by  virtue  of  treaties,  and  to 
which  the  laws  of  the  United  States  do  not  extend  except  so  far  as  the 
soil  and  the  people  are  under  the  political  control  of  the  Government  of 
the  United  States ;  that  the  Indian  tribes  are  wards  of  the  nation,  de- 
pendent upon  the  United  States,  owing  no  allegiance  to  the  states ;  that  the 
federal  government  owes  such  tribes  the  duty  of  protection  and  that  from 
such  duty  comes  the  power  to  enact  statutes  for  their  government ;  and 
that  crimes  committed  by  tribal  Indians  on  reservations  within  the  limits 
of  a  state  are  punishable  by  act  of  Congress.  The  old  formal  and  some- 
times discreditable  treaties  remain  in  force  when  not  superseded  by  later 
statutes,10  but  the  federal  government  now  governs  all  tribal  Indians  by 
legislation  imposed  upon  them  without  their  consent. 

The  Court  of  Appeals  J1  has  held,  saving  the  case  of  federal  inaction, 
that  'when  Congress  legislates  for  the  Indians  within  its  borders  the  power 
of  the  state  must  yield  to  the  paramount  authority  of  the  federal  govern- 
ment, even  though  the  Indian  title  to  reservation  lands  was  derived  from 
the  state  or  private  sources  and  the  lands  were  never  a  part  of  the 
public  domain  of  the  nation.  But  the  New  York  Indians  reside  within 
the  territorial  and  geographical  limits  of  the  State  of  New  York.  The 
opinion  in  the  Kagama  case  12  suggests  13  that  the  process  of  state  courts 
runs  within  the  reservations  and  that  state  laws  operate  upon  white  people 
found  there  but  the  State  of  New  York  has  asserted  with  some  vigor  14 
the  general  power  to  regulate  Indian  affairs  and  to  enact  police  regulations 
to  preserve  the  peace  and  to  prevent  intrusion  upon  the  reservations.  The 
laws  of  the  state  relating  to  marriage  and  divorce  are  made  applicable  to 

9  Worcester  v.  Georgia  (U.  S.  1832)  6  Pet.  515,  561;  United  States  v. 
Kagama  (1886)  118  U.  S.  375,  6  Sup.  Ct.  1109;  United  States  v.  Sandoval  (1913) 
231  U.  S.  28,  34  Sup.  Ct.  1;  Heckman  v.  United  States  (1912)  224  U.  S.  413,  32 
Sup.  Ct.  424;  Donnelly  v.  United  States  (1912)  228  U.  S.  243,  269,  270,  33  Sup.  Ct. 
449;  cf.  Louie  v.  United  States  (1921)  ,254  U.  S.  548. 

10Fong  Yue  Ting  v.  United  States  (1893)   149  U.  S.  698,  713,  13  Sup.  Ct.  1016. 

11  People  ex  rcl.  Cusick  v.  Daly,  supra,  footnote  6. 

13  Supra,  footnote  8. 

13  Supra,  footnote  9. 

34  N.  Y.  Const.  Art.  I,  §  15;  Penal  Law,  §  2030,  Laws  1909,  c.  88.  N.  Y.  Cons. 
Laws  (2d  ed.  1917)  c.  40,  §  2030;  Indian  Law,  Laws  1909,  c.  31,  N.  Y.  Cons.  Laws 
(2d  ed.  1917)  c.  26,  §  2  et  seq.:  Baker  v.  Jones  (1885)  38  Hun  625,  628;  Seneca 
Nation  v.  Christie  (1891)  126  N.  Y.  122.  27  N.  E.  275,  aff'd  (1896)  162  U.  S.  283. 
16  Sup.  Ct.  828,  holding  no  federal  question  was  involved  under  the  state  Statute  of 
Limitations;  Jemison  v.  Bell  Telephone  Co.  (1906)  186  N.  Y.  493,  79  N.  E.  728. 
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the  Indians,15  although  marriage  according  to  the  Indian  custom  is  de- 
clared lawful.  Partition  of  tribal  lands  is  provided  for  lf>  and  many  other 
provisions  of  state  law  purport  to  regulate  the  affairs  of  the  reservation 
Indians. 

The  United  States  Criminal  Code  17  provides  that  Indians  committing 
the  crimes  of  murder,  manslaughter,  rape,  assault  with  intent  to  kill,  arson, 
burglar)'  and  larceny  within  the  boundaries  of  a  state  and  the  limits  of  an 
Indian  reservation,  shall  be  subject  to  the  same  laws,  tried  in  the  same 
courts  and  in  the  same  manner,  and  subject  to  the  same  penalties,  as  are 
all  other  persons  committing  any  of  the  above  crimes  within  the  exclusive 
jurisdiction  of  the  United  States. 

Here  is  a  definite  expression  of  Congress  that  seven  common  law 
crimes  committed  on  Indian  reservations  shall  be  punishable.  The  num- 
ber of  crimes  defined  by  the  New  York  Penal  Law  is  legion.  What  of 
other  offenses?  The  United  States  District  Court,  Western  District  of 
New  York,  Hazel,  J.,18  adopting  the  brief  of  the  Attorney  General  of 
the  State  of  New  York  as  its  opinion,  recently  held  that  as  the  federal 
government  had  exclusive  power  over  Indians  living  in  tribal  conditions 
on  reservations  within  borders  of  the  state,  the  states  cannot,  though 
the  United  States  Criminal  Code  §  328  is  quite  rudimentary  as  applying 
only  to  the  most  heinous  offenses,  extend  their  own  laws  to  Indians ;  that 
the  theory  that  as  Congress  has  not  completely  dealt  with  the  subject,  the 
states  might  act,  may  not  prevail ;  that  as  Congress  has  exclusive  author- 
ity, it  must  be  assumed  that  it  intended,  in  consideration  of  the  more 
primitive  civilization  of  the  Indians,  that  no  other  restrictions  should  be 
imposed,  and  that  therefore  an  Indian  living  in  tribal  conditions  on  a 
reservation  in  New  York  is  not  liable  for  a  violation  of  the  New  York 
State  Conservation  Law  10  in  fishing  on  the  reservation  with  a  net  with- 
out the  required  license.20 

Mitchell,  /.,  of  the  Supreme  Court  of  Minnesota,  in  June,  1893,21  in 
speaking  of  the.  authority  of  Congress  in  the  government  of  Indian  tribes 
located  on  reservations,  stated  the  rule  with  his  customary  precision  as 
follows : 

.  .  .  if  they  are  thus  under  the  control  of  congress,  that  control 
must  be  exclusive,  for,  as  suggested  in  the  case  of  the  Kansas  Indians,  5 

15  Indian  Law  §  3,  supra,  footnote  14. 

18  Indian  Law  §  7,  supra,  footnote   14. 

"§  328,  (1909)  35  Stat.  1151,  10  U.  S.  Comp.  Stat.  (1916)  §  10502. 

"United  Slates  ex  rel.  Lynn  v.   Hamilton   (D.  C.   1915)   233  Fed.  685. 

"Laws  1911,  c.  647;  as  amended  by  Laws  1913,  c.  508,  N.  Y.  Cons.  Laws  (2d 
ed.  1917)   c.  65. 

"  In  the  Cusick  case,  the  U.  S.  Attorney  for  the  Western  District  of  New 
York  appeared  in  the  Court  of  Appeals  as  counsel  with  the  District  Attorney  of 
Niagara  County  to  maintain  the  proposition  that  the  courts  of  New  York  had 
jurisdiction  to  punish  an  Indian  for  murder  committed  on  the  Tuscarora  reserva- 
tion. Thus  the  state  and  national  authorities  seem  disposed  to  shift  responsibility, 
one  to  the  other. 

"State  v.  Campbell  (1893)  53  Minn.  354,  359,  55  N.  W.  553. 
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Wall.  737,  'from  necessity  there  can  be  no  divided  authority.'  It  would 
never  do  to  have  both  the  United  States  and  the  state  legislating  on  the 
same  subject. 

"By  the  act  of  1885,22  presumably,  congress  has  enumerated  all  the 
acts  which  in  their  judgment  ought  to  be  made  crimes  when  committed 
by  Indians,  in  view  of  their  imperfect  civilization.  For  the  state  to  be 
allowed  to  supplement  this  by  making  every  act  a  crime  on  their  part 
which  would  be  such  if  committed  by  a  member  of  our  more  highly 
civilized  society  would  be  not  only  inappropriate,  but  also  practically  to 
arrogate  the  guardianship  over  these  Indians  which  is  exclusively  vested 
in  the  general  government." 

A  wide  field  of  action  where  no  criminal  law  is  operative  on  the 
Indian  reservation  is  left  if  these  decisions  are  correct  in  principle.  Con- 
gress does  not  act,  the  state,  it  is  held,  may  not  act  and  the  Indian  nation 
cannot  act  effectively.  Conceivably  an  offender  might  be  punished  by  the 
local  law  of  the  tribe,  but  no  definite  system  of  criminal  justice  exists  on 
the  New  York  reservations  and  it  would  shock  our  elementary  notions  of 
justice  to  learn  that  sentences  of  death  and  imprisonment  had  been  im- 
posed and  executed  by  Indian  courts.  As  the  law  stands  to-day,  it  would 
seem  that  Indians  may  commit  all  manner  of  minor  crimes  against  prop- 
erty or  person  on  the  Indian  reservations  and  plead  the  indulgence  or  in- 
difference of  their  guardian,  the  United  States  government,  in  permitting 
their  peccadillos  to  pass  unheeded. 

If  silence  on  the  part  of  Congress  implies  non-action  on  the  part  of 
the  states,  the  principle  extends  as  well  to  civil  rights  as  to  criminal  acts 
and  the  reservations  are  extra-territorial  as  to  the  state  laws  except  by 
treaty  or  in  the  most  qualified  way.23 

Conflicting  protectorates  thus  contend  with  the  Indian  nations  them- 
selves for  supremacy.  The  stronger  will  ultimately  prevail.  The  present 
confusion  and  uncertainty  discredits  the  law  suit  between  individuals  as  a 
means  of  deciding  great  questions  of  state  and  national  jurisdiction. 
Many  cases  in  the  lower  state  and  federal  courts  remain  unappealed  to  the 
United  States  Supreme  Court.  It  has  been  held  that  the  right  to  resort  to 
the  state  court  is  properly  given  to  all  Indians  when  Indian  courts  do  not 
exist  or  may  not  act ; 24  that  the  customary  laws  of  the  Indians  may  and 
should  be  applied  by  the  state  courts  in  controversies  between  Indians, 
ex  wcessitate  and  ab  convenienti,  where  the  Indians  have  no  judicial 
tribunals  of  their  own  or  the  Indian  government  is  inadequate  to  protect 

*  (1885)  23  Stat.  385.  10  U.  S.  Comp.  Stat.  (1916)  §  10502,  now  U.  S.  Crim. 
Code  §  328. 

"  People  ex  rel.  Mulkins  v.  Jimcrson  (1920)  229  N.  Y.  438,  128  N.  E.  593; 
Mulkins  v.  Snow  (1921)  232  N.  Y.  47;  but  cf.  Seneca  Nation  v.  Christie  and 
Jemison  v.  Bell  Telephone  Co.,  supra,  footnote  12. 

*  Indian  Law,  §  5,  supra,  footnote  14;  Hatch  v.  Luck  man  (1909)  64  Misc.  508, 
118  N.  Y.  Supp.  689,  aff'd  (1913)  155  App.  Div.  765,  140  N.  Y.  Supp.  1123;  Jimeson  v. 
Pierce  (1902)  78  App.  Div.  9,  79  N.  Y.  Supp.  3;  Peters  v.  Tallchief  (1907)  121 
App.  Div.  309,  106  N.  Y.  Supp.  64;  Matter  of  Printup  (1907)  121  App.  Div.  322, 
106  N.  Y.  Supp.  74;  George  v.  Pierce,  supra,  footnote  2. 
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the  Indians  in  the  enjoyment  of  their  rights.  But  state  courts  are  not 
Indian  courts ;  Congress  has  not  given  them  jurisdiction  over  Indian  con- 
troversies and  the  authority  of  such  decisions  is  not  free  from  doubt.25 

The  nation  owes  a  duty  to  its  wards  if  it  continues  to  treat  the  New 
York  Indians  as  such,  either  to  enact  a  code  of  civil  and  criminal  law 
for  the  Indian  reservations,  or  to  subject  them  to  state  law,  or  to  put  an 
end  to  the  tribal  relations  and  leave  the  state  supreme  over  the  individual 
Indians  as  it  alone  has  power  to  do.26  The  power  of  Congress  over  the 
tribal  relations  of  the  Indians  and  the  Indians  themselves  is  said  to  be  a 
political  one,  not  subject  to  control  by  the  courts,  and  it  is  held  in 
authoritative  cases  that  until  Congress  declares  that  government  guardian- 
ship over  the  Indians  shall  cease,  its  full  and  exclusive  legislative  power 
over  them  continues.  This  power  rests  not  on  any  specified  grant  of 
legislative  authority,  but  on  the  implied  authority  which  subjects  the 
conduct  and  property  of  dependent  persons  within  the  jurisdiction  to 
governmental  tutelage.27  It  would  follow  that  such  power  is  paramount 
to  treaty  or  state  law. 

To  many  of  the  proud  and  sensitive  Indians,  ambitious  to  regulate 
their  own  tribal  affairs,  the  exercise  of  complete  jurisdiction  by  Congress 
would  be  further  evidence  of  the  injustice  of  the  United  States  in  repudi- 
ating solemn  treaties  and  taking  from  the  Indian  nations  the  fragment  of 
sovereignty  they  still  are  allowed  to  possess,  but  as  a  practical  proposition 
it  seems  that  Congress  alone  can  act  effectively,  unless  the  more  recent 
decisions  of  the  Supreme  Court  be  distinguished  so  as  to  except  the  New 
York  Indians  from  their  effect  and  to  recognize  "the  exclusive  sovereignty 
and  jurisdiction"  28  of  the  State  of  New  York  over  them. 

Cuthbert  W.  Pound 

New  York  Court  of  Appeals 

28  See  dissenting  opinion,  McLennan,  P.  J.,  in  Peters  v.  Tallchief,  supra,  foot- 
note 22,  p.  313. 

*  fleck  man  v.  United  States,  supra,  footnote  8. 

"Lone  Wolf  v.  Hitchcock  (1903)  187  U.  S.  553,  565,  23  Sup.  Ct.  216;  Tiger  v. 
Western  Investment  Co.  (1911)  221  U.  S.  286,  315,  2-\  Sup.  Ct.  578. 

m  Jemison  v.  Bell  Telephone  Co.,  supra,  footnote  12,  p.  498. 
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One  method  of  the  original  acquisition  of  personal  property  is  by 
artificial  accession,  which  may  be  defined  as  the  right  of  ownership 
which  one  acquires  either  as  a  result  of  his  labor  on  or  his  improve- 
ment of  an  article,  or  by  adding  to  or  mixing  with  it  something  which 
he  or  another  already  owns.  For  the  purposes  of  this  discussion,  sepa- 
rate consideration  will  be  given  the  three  distinct  senses  in  which  the 
term  accession  has  been  used,  analyzing  the  cases  with  reference  to  the 
first  two  in  particular,  and  leaving  the  third  with  but  brief  comment,  as 
it  is  outside  the  scope  of  the  present  contemplation : 

First,  specification,  which  comprehends  the  case  of  one  who  by  his 
labor  and  skill,  has  created  a  new  product  out  of  another's  article,  as 
where  marble  is  carved  into  a  statue  or  cloth  made  into  a  dress.  It  is 
frequently  referred  to  as  accession  by  skill  or  labor.  Here  none  of  the 
original  article  is  found,  and  a  nova  species  is  created.1 

Second,  accession  or  adjunction,  which,  properly  speaking,  occurs 
when  two  or  more  things  which  can  be  distinguished  are  joined  into 
one,  the  new  product  being  identified  with  but  one  of  the  preexisting 
articles.  It  is  accession  by  joining  materials  belonging  to  different  own- 
ers, rather  than  by  labor,  which  is  specification.2 

Third,  confusion,  which  is  the  intermixing  of  two  similar  things 
which  cannot  be  distinguished,  the  new  material  being  the  same  in  kind 
as  both  the  preexisting  articles.3 

1  Howe,  Studies  in  the  Civil  Law  (2d  ed.  1905)  184,  says:  "Another  method 
of  original  acquisition  has  been  called  Specification,  presenting  itself  when  one 
has  given  a  new  form  to  materials  belonging  to  another/'  In  the  opinion  of  the 
court  on  rehearing  in  Lampton's  Executors  v.  Preston's  Executors  (Ky.  1829) 
1  J.  J.  Marsh.  455,  463,  it  is  said :  "Right  by  'specification,'  can  only  be  acquired 
when,  without  the  accession  of  any  other  material,  that  of  another  person,  which 
has  been  used  by  the  operator  innocently,  has  been  converted  by  him  into  some- 
thing specifically  different  in  the  inherent  and  characteristic  qualities  which  identi- 
fy it."  See  the  definition  as  codified  in  Argentine  Civ.  Code  (Joannini's  Tr.) 
2601;  Sohm,  Institutes  of  Roman  Law  (3d  ed.  Ledlie's  Tr.  1907)  326;  The 
Doctrine  of  Accession  (1870)  14  Journ.  of  Jurisprudence  (Edinburgh)  481; 
Accession  (1845)  6  American  Law  Mag.  282.  For  the  following  collection  of 
references  to  the  subject  of  specification,  the  writer  is  indebted  to  Mr.  Albert 
Kocourek,  Professor  of  Law  in  Northwestern  Law  School;  1  VVindscheid,  Lehr- 
buch  des  Pandektenrechts  (9th  ed.  Kipp.)  §187;  Fitting,  (1865)  48  Archiv  fur 
die  Civilistiche  Praxis  1,149,311;  Bremer,  Specification  und  Accession  (1868)  10 
Kritische  Vierteljahrschift  fiir  Gesetzgebung  und  Rechtswirsenschaft  1-67;  Sul- 
zer,  Der  Eigenthumscrzvcrb  durch  Specification  (1883)  ;  Perozzi,  Materiae  Species 
(1890)  3  Bull,  dell'  ist.  d.  dir.  rom.  202-40;  Ferrini,  Appunti  sulla  dottrina  delta 
specificaziona,  2  ibid.  142-247;  Fischer,  Problem  der  Identitdt  und  der  Neuheit  mit 
besond.     [Beriicksichtigung  der  Spes.,  Brest.  Festg.  f.  Jhering]. 

2  Sohm,  toe.  cit.  This  observation  was  made  in  the  opinion  in  Lampton's 
Executors  v.  Preston's  Executors,  supra,  footnote  1,  p.  462:  "When  the  authori- 
ties speak  of  rights  by  'accession,'  they  generally  mean  accession  of  other  ma- 
terials, as  well  as  skill  or  labor;  as  in  the  case  of  cloth  manufactured  out  of  the 
wool  of  a  stranger,  and  of  the  manufacturer." 

'Sohm,  loc.  cit.;  Cumin,  Manual  of  Civil  Law  85-88. 
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This  discussion  will  be  confined  to  the  cases  of  the  artificial  change 
of  property  by  one  of  the  three  modes  mentioned,  and  will  not  con- 
sider the  offspring  of  animals,  produce  of  lands,  fixtures,  accretion,  and 
other  cases,  which  in  the  Roman  law,  came  within  the  broadest  mean- 
ing of  the  term  accession.4 

To  permit  of  any  generalization,  two  things  must  be  kept  in 
mind :  First,  the  plaintiff's  right  may  differ  as  he  may  choose  to  invoke 
the  aid  of  the  court  in  one  particular  form  of  action  or  another.  Second, 
the  bona  fides  or  mala  fides  of  either  the  plaintiff  or  defendant  vitally 
affect  his  rights  where  the  purpose  of  the  plaintiff's  action  is  to  recover 
damages  rather  than  to  compel  the  return  of  his  specific  property. 

Specification 

(1)    Where  plaintiff  seeks  the  return  of  his  specific  property. 

Whether  the  one  taking  the  article  is  a  willful  trespasser,  or  be- 
lieves that  it  belongs  to  him,  is  immaterial  where  the  plaintiff  chooses 
to  bring  an  action  for  the  return  of  his  property  in  specie,  provided  it 
is  the  same  article  originally  taken  from  him.  It  is  an  elementary 
proposition  of  the  law  of  all  civilized  communities  that  no  person  can 
be  deprived  of  his  property  except  by  his  own  voluntary  act  or  by 
operation  of  law.  The  forms  of  action  to  recover  personalty  at  com- 
mon law  were  replevin  or  detinue,  though  some  of  the  modern  codes 
have  changed  the  name,  as  well  as  the  nature  of  the  former  action,  and 
provide  that  the  plaintiff  in  replevin  may  recover  either  the  article 
in  specie  or  its  value.  Where  the  plaintiff  sought  the  recovery  of  his 
specific  property  in  replevin,  as  that  action  existed  at  common  law,  we 
can  see  the  impress  of  the  Justinian  law,  with  its  compromise  of  Pro- 
culian  and  Sabinian  views,  which  decreed  that 

.     .     .     si  ea  species  ad  materiam   rcduci  possit,   cum   videri  domi- 
nion  esse,  qui  materiac   dominus  fuerit     .     .     .  "  5 

This  raised  the  vital  question  yet  persisting:  What  constitutes  a  reduc- 
tion to  the  original  materials?  Where,  for  instance,  as  in  the  case  of 
timber  cut  which  was  made  into  boards,  there  is  no  chemical  transfor- 
mation, what  increase  in  value  will  justify  a  court  in  determining  that 
there  has  been  a  change  of  species?  It  is  evident  a  change  may  be 
physical  and  complete,  and  yet  it  may  be  possible  to  prove  the  original 
identity  by  competent  evidence. 

To  attempt  any  reconciliation  of  the  cases,  it  is  necessary  to  retain 
in  mind  the  senses  in  which  accession  has  been  used.  In  each  case, 
clarification  will  be  aided  by  determining  first  what  the  court  meant  by 
accession.     We  shall  first  consider  cases  where  the  change  occurred  by 


*Sandars,  Justinian    (Hammond,  1st  Amer.  ed.  1876)    167. 
•Inst  lib.  II,  tit.  I,  §  25. 
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means  of  specification.  Various  tests  have  been  applied  by  the  courts  to 
determine  whether  title  to  the  new  product  passed  to  the  person  responsi- 
ble for  the  alteration,  but  the  views  of  the  various  courts  may  be  grouped 
into  three  classes : 

(a)  Physical  identity  theory.  Many  courts  have  adopted  the  view 
that  if  the  article  has  been  changed  into  another  species,  or  its  physical 
identity  has  been  changed,  the  owner  cannot  recover  it  in  the  new  form, 
even  though  the  original  taking  was  willful.  This  was  the  view  of  the 
Proculians,  who  contended  that  by  changing  the  form,  the  raw  ma- 
terial was  replaced  by  a  new  product,  and  the  owner  could  not  recover 
because  extinctae  res  vindicari  non  possunt.  Therefore,  the  specificator 
was  entitled  to  the  new  product.0  Blackstone  stated  this  theory  as  fol- 
lows : 

"But  if  the  thing  itself,  by  such  operation,  was  changed  into  a 
different  species,  as  by  making  wine,  oil,  or  bread  out  of  another's 
grapes,  olives,  or  wheat,  it  belonged  to  the  new  operator ;  who  was  only 
to  make  a  satisfaction  to  the  former  proprietor  for  the  materials  which 
he  had  so  converted.  And  these  doctrines  are  implicitly  copied  and 
adopted  by  our  Bracton,  and  have  since  been  confirmed  by  many  reso- 
lutions of  the  courts."  7 

It  should  be  noted  that  while  every  change  of  species  would  result 
in  a  change  of  physical  identity,  not  every  loss  of  physical  identity  would 
create  a  new  species.  While  some  courts  appear  to  differentiate  between 
the  change  of  species  and  physical  identity  theories,  simplicity  seems  to 
demand  that  they  be  considered  as  one.  As  a  practical  matter,  a  case 
involving  a  change  of  physical  identity  by  specification  seldom  would 
arise  where  a  new  species  has  not  been  created. 

To  apply  the  rule  stated  by  Blackstone,  and  determine  whether  the 
new  product  is  physically  identical  with  the  original  article  taken,  is 
sometimes  difficult.  Entire  chemical  change  or  physical  transformation 
is  not  prerequisite  to  a  change  of  species.  The  change  need  not  be  so 
great  that  the  original  elements  are  undistinguishable ;  but  to  constitute 
a  change  of  species  usually  it  is  held  essential  that  a  permanent  altera- 
tion of  the  component  parts  must  have  been  made,  so  that  any  attempt 
to  change  them  again  to  their  original  form  would  cause  so  much  damage 
in  proportion  to  the  value  as  to  make  it  impracticable.8 

But  change  of  form,  without  more,  will  not  prevent  the  owner  from 
retaking  his  property.  Such  was  the  view  expressed  in  Riddle  v.  Driver.9 
The  action  was  trover  for  the  conversion  of  1500  bushels  of  coal  made 
from  wood  which  defendant  had  cut  from  plaintiff's  land.     The  defend- 

6  Cumin,    loc.   cit. 

7  2  Bl.  Comm.  *404.  See  also  22  Halsbury,  Laws  of  England  (1912)  §  819.  p. 
401;  Potter  v.  Mandre  ct  al.  (1876)  74  N.  C.  36,  39;  Lampton's  Executors  v. 
Preston's  Executors,  supra,  footnote   1,  p    459. 

s  See  2  Schouler,  Personal  'Property   (3d  ed.  1896)   24. 
9  (1847)    12  Ala.  590,  591. 
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ant  asked  the  trial  court  to  instruct  the  jury  that  if  the  coal  was  con- 
verted bv  the  defendant  while  it  was  wood,  plaintiff  could  not  recover 
in  his  action.  The  Supreme  Court  affirmed  the  refusal  of  the  trial  court 
to  give  the  jury  this  instruction,  and  said  : 

"It  seems  to  have  been  a  well  settled  rule  of  ancient  common  law, 
that  the  owner  of  a  chattel  retained  his  right  of  property  in  it.  so  long 
as  it  was  capable  of  being  identified  as  the  same  thing,  although  its  form 
might  have  been  entirely  changed." 

Another  court  used  this  language: 

"It  seems  to  have  been  an  established  doctrine  of  the  common  law, 
as  early  as  the  year  books,  that  no  change  of  mere  form  could  divest 
the  right  of  the  owner  of  the  material,  as  leather  made  into  shoes,  cloth 
into  a  coat,  timber  into  plank,  blocks  or  shingles;  in  all  which  cases  the 
material  is  not  altered  in  its  qualities  or  kind,  and  can  be  easily  identi- 
fied." 10 

The  same  court  in  its  obiter  on  the  next  page  of  its  opinion  says 
that,  generally  speaking,  there  can  be  no  change  of  species  or  alteration 
of  physical  identity  where  the  accession  is  by  specification.  "There 
must,  in  general,  be  the  addition  of  some  other  material  belonging  to  the 
possessor  or  operator,  before  the  product  can  vest  in  him."  The  only 
exception  noted  is  "cases  in  which  the  accession  of  value  to  the  raw 
material  is  so  far  beyond  the  original  value,  as  to  impress  on  the  rea- 
son of  mankind,  the  injustice  of  permitting  the  bona  fide  producer  of 
that  increased  value  to  be  deprived  of  it."  " 

(b)  Comparative  value  theory.  In  resorting  to  the  test  of  "com- 
parative values,"  that  is.  comparing  the  value  of  the  original  article  with 
the  manufactured  product,  to  determine  whether  the  thing  in  its  im- 
proved condition  is  or  is  not  physically  identical  with  the  article  original- 
ly taken,  the  courts  did  nothing  unnatural.  The  influence  of  equity  on 
the  law  courts,  and  the  codification  of  laws  since  1850  have  relieved  the 
harshness  of  common  law  rules.  Comparative  values  are  usually  con- 
sidered only  when  the  taking  was  without  wrongful  intent.  This  theor) 
was  expressed  as  one  basis  for  the  refusal  to  allow  the  plaintiff  to 
recover  hoops  made  from  timber  cut  on  his  land  in  Wefherbee  v.  Green.v~ 

'  Lamp  ton's  Executors  v.  Preston's  Executors,  supra,  footnote  1,  p.  -ton 
(author's  italics).     See  also  Burris  v.  Johnson    (Ky.  1829)    1  J.  J.  Marsh.   196. 

'  This  view  was  subsequently  approved  by  the  same  court  in  Strubbee  v.  The 

Trustees  Cincinnati  Ry.    (1880)    7H   Ky.   481.  490,  in  the  opinion  of  which   it   was 

.     .     .     and    when    the    value    is    increased    by    skill    and    lahor    alone,    it 

musl    lie  an   extreme  ca-r  that    will  authorize   an   exception    from   the  general    rule 

under  which  the  owner  may  recover  his  property  so  long  as  he  can  identify  it." 

a  (1871)  22  Mich.  311,  320.  See  also  2  Schouler,  op.  cit.  33.  The  above 
uinounced  in  Wetherbee  v.  Green  was  approved  as  "a  hold  display  of  judicial 
independence"  by  the  writer  of  the  article  on  The  t.aiv  of  Accession  Viewed  in 
Its  Relations  l"  Personal  J'r,>rert\  (1886)  2  The  Columbia  Jurist  II,  374.  376. 
II  comment  was  made  in  a  note  in  (1899)  12  Harvard  haw  Rev.  34S. 
criticizing  the  above  opinion  of  Justice  Cooley  in  this  language:  "Such  a  ruling 
natural!  -  u,  the  discretion  <<\    future  courts   the  question  of  the  exact   ratio 

at   which  the  balance  will  turn  and   the  lahor  of  the  converter   will  helong  to  the 
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When  cut  the  timber  was  alleged  to  have  been  worth  $25,  and  the  hoops 
made  therefrom  which  the  plaintiff  sought  to  recover  in  replevin  were 
worth  $700.  In  the  opinion  denying  the  plaintiff  the  right  to  recover, 
Justice  Cooley  said : 

"No  test  which  satisfies  the  reason  of  the  law  can  be  applied  in  the 
adjustment  of  questions  of  title  to  chattels  by  accession,  unless  it  keeps 
in  view  the  circumstance  of  relative  values.  When  we  bear  in  mind  the 
fact  that  what  the  law  aims  at  is  the  accomplishment  of  substantial 
equity,  we  shall  readily  perceive  that  the  fact  of  the  value  of  the  ma- 
terials having  been  increased  a  hundred  fold,  is  of  more  importance  in 
the  adjustment  than  any  chemical  change  or  mechanical  transformation, 
which,  however  radical,  neither  is  expensive  to  the  party  making  it,  nor 
adds  materially  to  the  value.  .  .  .  but  in  the  present  case,  where  the 
defendant's  labor — if  he  shall  succeed  in  sustaining  his  offer  of  testi- 
mony— will  appear  to  have  given  the  timber  in  its  present  condition 
nearly  all  its  value,  all  the  grounds  of  equity  exist  which  influence  the 
courts  in  recognizing  a  change  of  title  under  any  circumstances." 

(c)  Theory  that  the  original  owner  may  recover  his  article  zvhen  taken 
by  a  zvillful  trespasser  if  he  can  prove  by  competent  evidence  that  the  new 
product  was  made  from  his  material.  A  number  of  leading  courts  have 
applied  this  theory  without  hesitation  where  the  defendant  was  a  willful 
trespasser,  even  though  there  was  a  change  of  species.  The  test  applied 
by  these  courts  is :  Has  the  plaintiff,  according  to  the  rules  of  evidence, 
established  that  his  original  article,  by  specification,  has  been  changed  into 
a  new  product?  If  so,  the  plaintiff  can  replevy  it  from  the  willful  tres- 
passer. 

It  is  true  the  difference  between  these  three  theories  may  be  one  of 
degree.  In  the  physical  identity  view  the  change  is  apparent,  but  it 
requires  the  introduction  of  evidence  nevertheless.  The  appearance  of 
the  new  product  would  generally  establish  the  fact  of  the  change  with- 
out the  introduction  of  other  evidence.  The  change,  if  any,  is  proxi- 
mate and  apparent.  However,  in  most  of  the  cases  which  may  be  classi- 
fied under  the  third  view,  the  change  was  not  apparent,  and  if  there  were 
any  physical  change,  it  was  remote.  Under  this  class  of  cases,  the  issue 
is  a  fact,  namely :  Did  the  specificator  willfully  take  the  article  and  make 
it  into  the  improved  product  which  is  in  question?  Any  competent,  ma- 
terial evidence,  expert  or  non-expert,  bearing  upon  the  issue,  is  admissi- 
ble. 

Distinction  between  the  theories  heretofore  mentioned  was  recog- 
nized by  the  New  York  court,  which  in  a  leading  case,  the  form  of 
action  being  trover  but  involving  a  chemical  change  of  species,  rejected 
the  physical  identity  theory  saying: 

owner  of  the  goods."  In  the  later  case  of  Isle  Royal  Mining  Co.  v.  Hertin 
(1877)  37  Mich.  332,  337,  in  which  Justice  Cooley  also  wrote  the  opinion,  he  said 
of  Wcthcrbee  v.  Green:  "Perhaps  no  case  has  gone  further  than  Wetherbee  v. 
Green." 
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"There  is  no  satisfactory  reason  why  the  wrongful  conversion  of  the 
original  materials  into  an  article  of  a  different  name  or  a  different  species 
should  work  a  transfer  of  the  title  from  the  true  owner  to  the  trespasser, 
provided  the  real  identity  of  the  thing  can  be  traced  by  evidence.  .  .  . 
In  all  cases  where  the  new  product  can  not  be  identified  by  mere  inspec- 
tion, the  original  material  must  be  traced  by  the  testimony  of  witnesses 
from  hand  to  hand  through  the  process  of  transformation."  13 

Few  opinions  have  recognized  separately  the  theories  here  out- 
lined in  determining  whether  the  owner  could  or  could  not  follow  his 
article.  Generally,  the  theories  have  been  discussed  as  if  they  were  one. 
The  consequence  is  a  confusing  and  unsatisfactory  state  of  the  law  on 
the  subject.  But  it  is  believed  careful  analysis  of  the  cases  will  estab- 
lish that  the  courts  have  had  in  mind  the  three  different  views  set  out. 
The  first  theory  applies  whether  the  taking  was  willful  or  not,  the  sec- 
ond if  it  was  without  wrongful  intent,  and  the  third  only  in  case  the 
taking  was  intentional  and  willful.  While  the  early  opinions  appear 
to  have  been  impressed  by  the  physical  identity  view,  the  trend  of  the 
modern  cases  appear  to  favor  the  third  view  where  the  taking  was  will- 
ful. The  comparative  value  theory  did  not  seem  to  be  recognized  at 
common  law  where  the  owner  elected  to  bring  replevin ;  but  since  that 
action  has  been  altered  by  statute,  the  recognition  of  that  theory  as  the 
test  for  determining  the  plaintiff's  rights  is  more  frequent.14 

In  many  jurisdictions,  the  legislatures  have  altered  the  common 
law  action  of  replevin  so  that  the  plaintiff  may  either  recover  the  article 
in  specie  or  its  value.  It  is  frequently  provided  also  that  the  defendant 
may  retain  possession  of  the  article  by  giving  a  bond.  Leaving  out  of 
consideration  the  element  of  willfulness  in  the  taking  or  detention,  the 
distinction  between  trover  and  replevin,  since  the  modern  statutes  have 
modified  their  common  law  object,  is  this: 

"In  trover,  the  title  to  the  property  is  regarded  as  having  passed  to 
the  defendant,  who  is  therefore  liable  for  its  value  simply  with  interest. 
In  replevin,  the  title  is  treated  as  still  in  the  plaintiff,  who  is  therefore 
to  recover  not  only  the  chattel  itself  or  its  value,  but  also  damages  for 
its  detention,  of  which  interest  may  be  the  measure  but  is  not  in  all  cases 
the  necessary  limit."  15 

While  cases  from  jurisdictions  which  have  so  modified  the  common 
law  action  of   replevin  are   too   numerous  to   justify   complete   citation, 

"Silsbury  v.  McCoon  (1850)  3  N.  Y.  379,  390;  see  also  2  Kent,  Comm.  *363; 
Snyder  v.  Vaux  (Pa.  1830)  2  Rawle  423,  427;  Davis  v.  Easley  (1851)  13  111. 
192;  Beits  v.  Lee  (N.  Y.  1810)  5  Johns.  348;  Eaton  v.  Munroe  (1862)  52  Me. 
63;  Worth  v.  Xortham  (N.  C.  1843)  4  Ired.  102,  104;  Murphy  v.  The  S.  C.  P.  R. 
Co.   (1881)   55  Iowa  473. 

14  Some  nations  have  avoided  much  conflict  by  codifying  the  law  governing 
specification,  accession  and  confusion,  yet  their  statutes  are  impressed  by  both 
common  and  civil  law  principles.  See  German  Civ.  Code  (Wang's  Tr.)  946-51; 
French  Civ.  Code  (Wright's  Tr.)  565-77;  Argentine  Civ.  Code  (Joannini's  Tr.) 
2601-5,  2628-34;  Swiss  Civ.  Code  (Shick's  Tr.)  727;  The  Civil  Law  of  Spain 
(Fisher's  Tr.)   353.  375-83. 

"  Sedgwick,  Damages   (9th  ed.   1912)    §  528. 
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two  very  general  conclusions  are  fairly  deducible  from  them :  ( 1 )  Where 
the  code  permits  recovery  of  the  article  in  specie  or  its  value,  if  the  tak- 
ing was  willful,  the  result  is  the  same  as  if  the  action  were  replevin  at 
common  law.  (2)  If  the  taking  is  shown  to  be  without  wrongful  in- 
tent, the  defendant  is  usually  given  credit  for  his  expense  in  improving 
the  article,  provided  the  relative  value  of  the  improved  article  as  com- 
pared to  the  original  is  not  too  great.  The  effect  of  the  action  in  case 
of  an  innocent  trespasser  is  substantially  the  same  as  the  effect  of  trover 
at  common  law.16 

To  all  these  classifications  of  theories  underlying  the  recovery  of 
the  thing  in  specie,  whether  modified  by  statute  or  not,  there  is  one  not- 
able exception,  and  that  is  in  case  the  original  article  has  become  at- 
tached to  the  realty.  In  such  event,  whether  the  identity  has  been  de- 
stroyed or  not,  or  whether  the  article  can  be  traced  by  means  of  ad- 
missible extrinsic  evidence,  the  original  owner  cannot  retake  his  prop- 
erty, though  he  may  have  redress  in  damages.  The  article  having  be- 
come a  fixture  is  governed  by  the  law  of  fixtures,  which  considers  it  a 
part  of  the  realty,  and,  therefore,  not  subject  to  an  action  of  replevin.17 

(2)    Where  the  plaintiff  seeks  to  recover  damages  rather  than  the  return 
of  his  specific  property. 

16  While  Justice  Cooley  in  Wetherbee  v.  Green,  supra,  footnote  12,  based  the 
decision  of  the  court  partially  upon  the  "comparative  value"  theory,  he  made 
clear  there  was  a  second  ground,  namely,  the  defendant's  unintentional  act.  He 
said  the  defendant  had  the  right  "to  show  that  he  had  manufactured  the  hoops 
in  good  faith,  and  in  the  belief  that  he  had  the  proper  authority  to  do  so;  and  if 
he  should  succeed  in  making  that  showing,  he  was  entitled  to  have  the  jury  in- 
structed that  the  title  to  the  timber  was  changed  by  a  substantial  change  of 
identity,  and  that  the  remedy  of  the  plaintiff  was  an  action  to  recover  damages 
for  the  unintentional  trespass."  The  obiter  of  the  Nebraska  Supreme  Court  in- 
dicates that  it  is  immaterial  whether  the  defendant  is  an  innocent  or  willful 
wrongdoer.  In  Carpenter  v.  Lingenfeltcr  (1894)  42  Neb.  728,  737;  60  N.  W. 
1022,  the  labor  expended  by  the  defendant,  who  was  without  wrongful  motive 
in  taking  the  original  article,  was  the  chief  factor  in  the  value  of  the  improved 
product.  The  court  held  the  article  as  improved  belonged  to  the  one  making  the 
principal  contribution  to  its  value,  and  the  original  owner  could  recover  dam- 
ages only.  This  Nebraska  case  was  cited  with  approval  in  Werner  Stave  Co. 
v.  Pickering  (1909)  55  Tex.  Civ.  App.  632,  119  S.  W.  333.  See  also  Lewis  v. 
Courtright  (1889)  17  Iowa  190,  41  N.  W.  615.  See  the  rule  as  formulated 
in  Heard  v.  James  (1873)  49  Miss.  236,  246-47,  and  the  comment  subsequently 
made  thereon  in  Peterson  v.  Polk  (1889)  67  Miss.  163,  168,  6  So.  615.  See  also 
Eaton  v.  Langley  (1898)  65  Ark.  448,  47  S.  W.  123,  where  all  forms  of  action 
had  been  abolished  by  statute.  The  plaintiff  brought  his  action,  authorized  by 
the  statute,  to  recover  possession  of  certain  trees  which  defendant  had  cut  with- 
out wrongful  intent  from  his  land,  or  their  value.  When  cut,  the  trees  were 
worth  2  cents  apiece ;  when  the  action  was  brought  they  were  in  the  form  of 
cross-ties  worth  12^  cents  each.  The  court  held  the  plaintiff  was  entitled  to 
recover  the  ties  if  possible ;  but  if  he  could  not  get  them,  if  the  value  of  the 
original  trees  was  insignificant  compared  with  the  expenditures  made  upon  them 
by  the  taker,  then  the  plaintiff  was  entitled  to  recover  the  value  of  his  property 
in  the  new  form  "less  the  labor  and  material  expended  in  transforming  it,  pro- 
vided the  expenditures  do  not  exceed  the  increase  in  value  which  was  added  to 
the  transformation,  in  which  event  he  should  recover  the  value  of  the  property 
in  its  new  form,  less  the  increase." 

17  Ricketts  v.  Dorrel   (1876)   55  Ind.  470;  Peirce  v.  Goddard   (Mass.   \%29)  22 
Pick.  559;  Cooley,  Torts  (3d  ed.  1906)  71. 
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The  plaintiff  may  elect  to  bring  a  form  of  action  which  will  com- 
pensate him  for  the  loss  of  his  property  rather  than  to  seek  its  recap- 
tion. But  no  classification  of  the  cases  in  which  the  plaintiff  sought 
damages  is  possible  without  considering  two  elements  separately :  ( 1 ) 
the  form  of  action,  especially  where  the  form  of  the  action  was  con- 
sidered important  as  at  common  law;  (2)  the  intent  of  all  the  parties 
concerned. 

(a)  Form  of  action.  The  remedies  available  to  the  plaintiff  where 
his  property  has  been  taken,  and  the  extent  of  his  recovery,  were  thus 
stated  by  Judge  Lowell  in  Trustees  of  Dartmouth  College  v.  International 
Paper  Co.,18  timber  being  involved : 

"(1)  He  [the  plaintiff]  may  bring  an  action  of  trespass  quare 
clausum,  wherein  he  will  recover  the  damage  done  to  the  real  estate ; 
that  is  to  say  the  diminution  in  the  value  of  the  real  estate  caused  by 
the  cutting.  If  he  alleges,  by  way  of  aggravation,  a  trespass  upon  his 
personal  property,  viz.,  the  logs,  after  severance  from  the  realty,  he 
may  recover  for  that  also,  thus  joining  his  two  causes  of  complaint  in 
one  action.19  (2)  He  may  bring  trespass  de  bonis  asportatis,  wherein 
he  will  recover  the  damage  done  by  carrying  off  the  logs  wrongfully 
cut.  (3)  He  may  bring  trover,  in  which  case  he  will  recover  the  value 
of  the  personal  property — the  logs — at  the  time  and  place  of  conver- 
sion. .  .  .  (4)  He  may  bring  replevin.  By  this  action  he  will,  in 
some  jurisdictions,  recover  the  logs  themselves,  and  in  others  will  re- 
cover their  value  variously  estimated.  In  some  jurisdictions  the  action 
of  replevin  sounds  altogether  in  damages,  and  differs  but  little  from  the 
action  of  trover.  (5)  He  may  physically  retake  his  severed  property. 
By  this  act  he  will  recover  the  property  itself.  Indeed,  though  he  com- 
mit a  breach  of  the  peace  in  the  recovery,  yet  he  will  still  recover  his 
property.  His  civil  or  criminal  liability  for  his  violence  will  not  divest 
his  title." 

(b)  Intent  of  the  parties  to  the  a-ction.  The  general  distinction 
between  an  appropriation  in  good  faith  and  one  based  upon  an  inten- 
tional wrongful  act,  originated  in  the  civil  law  and  has  been  followed 
generally  in  this  country  as  it  was  at  common  law.20  "Good  faith"  in 
this  sense  has  been  defined  as  follows : 

18  (C.  C.  1904)  132  Fed.  92,  94.  See  also  Anderson  v.  Besser  (1902)  131 
Mich.  481,  485,  91  N.  W.  737;  Warner  v.  Abbey  (1873)  112  Mass.  355,  359.  A 
discussion  of  the  difference  between  various  forms  of  action  will  be  found  in  the 
article  by  Mr.  Hugh  B.  Willis  (1909)  22  Harvard  Law  Rev.  419-20. 

"See  Sedgwick,  op.  cit.  §  934.  In  Foote  v.  Merrill  (1874)  54  N.  H.  490,  the 
action  was  trespass  quare  clausum  fregit  for  breaking  into  plaintiff's  land,  cutting 
and  carrying  away  certain  trees.  The  court  sustained  the  plaintiff's  right  to  recover 
on  the  reasoning  that  the  gist  of  such  action  is  disturbance  of  possession.  Plaintiff 
remained  owner  of  the  trees,  and  whatever  the  defendant  did  to  them  after  breaking 
and  entering  was  but  aggravation  of  damages.  The  court  fixed  the  plaintiff's  com- 
pensation at  the  amount  of  his  loss,  but  stated  that  the  value  of  the  trees  as  increased 
by  the  labor  of  the  defendant  in  converting  them  into  other  forms  was  not  to  be  in- 
cluded. Sec  also  Hitchcock  v.  Libby  (1900)  70  N.  H.  399,  47  Atl.  369.  The  same 
court  in  its  opinion  in  Becde  v.  Lamprey  (1888)  64  N.  H.  510,  15  Atl.  133-,  gave  an 
excellent  discussion  of  the  subject.  The  action  was  trover  for  logs  cut  negligently 
but  without  malice.  The  measure  of  damages  was  the  value  of  the  trees  immediate- 
ly upon  becoming  chattels,  i.  e.,  as  soon  as  felled. 

30  See  statement  of  Mr.  Justice  Cooley  in  Weihcrbee  v.  Green,  supra,  footnote 
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"We  think  that  no  more  is  necessary  than  that  the  trespasser,  without 
culpable  negligence,  or  a  willful  disregard  of  the  rights  of  others,  shall 
have  acted  in  the  honest  and  reasonable  belief  that  his  conduct  was 
rightful."  21 

However,  the  burden  is  not  upon  the  plaintiff  to  prove  that  the  de- 
fendant's act  was  willful.  The  defendant  is  presumed  to  have  intended 
to  do  what  the  evidence  shows  he  did,  and  he  has  the  burden  to  prove 
that  his  act  was  unintentional  and  with  innocent  motive.  However, 
this  defense  that  he  acted  in  good  faith  need  not  be  pleaded,  but  is 
wholly  a  matter  of  proof.22 

To  ascertain  the  rights  and  liabilities  of  the  parties  when  the  object 
of  the  action  is  the  recovery  of  damages,  we  shall  consider  separately 
seven  classes  of  cases: 

(1)  Bona  Fide  Owner  v.  Bona  Fide  Trespasser.23  Where  the  plaintiff 
does  not  permit  the  defendant  to  improve  his  article  with  the  intention 
of  benefiting  at  the  defendant's  expense,  and  the  defendant  took  the 
article  in  ignorance  of  the  fact  that  he  was  not  entitled  to  it,  the  courts 
are  quite  uniform  in  the  view  that  the  original  owner  is  entitled  to  the 
value  of  the  article  where  and  when  it  was  taken.  Honest  mistake  is 
no  defense  to  an  action  to  recover  damages,  but  it  may  be  shown  in 
mitigation  of  damages.24  In  effect,  the  rule  mentioned  compensates  the 
trespasser  who  took  the  article  without  intentional  wrong  by  giving  him 
the  value  of  his  services,  and  the  expenses  incurred  in  improving  it.23 

This  rule,  easily  stated,  has  not  been  so  satisfactory  to  apply  in  in- 
dividual cases.  For  instance,  suppose  the  defendant  without  wrongful 
intent  cuts  timber  or  takes  mineral  from  the  land  of  another,  and  carries 
it  to  some  distant  place,  or  improves  it  by  his  own  efforts,  or  economic 
conditions  increase  its  value.     Is  the  amount  the  plaintiff  should  recover 

12,  p.  315.  See  also  Hyde  v.  Cookson  (N.  Y.  1855)  21  Barb.  92,  104;  Silsbury  v. 
McCoon,  supra,  footnote  13,  p.387. 

21  Whitney  v.  Huntington  (1887)  37  Minn.  197,  201,  33  N.  W.  561.  In  United 
States  v.  Homestake  Mining  Co.  (C.  C.  1902)  117  Fed.  481,  486,  the  test  is  said  to  be 
the  trespasser's  "honest  belief,  and  his  actual  intention  at  the  time  he  committed  the 
trespass."  In  Trustees  of  Dartmouth  College  v.  International  Paper  Co,  (C.  C. 
1904)  132  Fed.  92,  98-99,  it  is  said:  "The  good  faith  which  will  protect  the  defend- 
ant is  not  incompatible  with  some  degree  of  negligence  .  .  .  upon  the  whole, 
it  seems  that  the  defendant  is  bound  only  to  negative  willful  injury  to  the  known 
property  of  another,  and  willful  disregard  to  another's  rights.  ...  If  the  in- 
jury is  caused  by  negligence,  as  distinguished  from  willfulness,  wantonness,  or  reck- 
lessness, it  seems  that  the  defendant  is  still  entitled  to  his  allowance." 

22  United  States  v.  Baxter  (C.  C.  1891)  46  Fed.  350,  353;  Hoxie  v.  Empire  Lum- 
ber Co.  (1889)  41  Minn.  548.  43  N.  W.  476;  Mississippi  River  Logging  Co.  v.  Page 
(1897)  68  Minn.  269,  71  N.  W.  4. 

2,1  Credit  for  suggesting  a  part  of  these  classifications  here  made  is  due  the  writer 
of  the  note  in  (1906)  20  Harvard  Law  Rev.  227. 

24  White  v.  Yawkcy  (1895)  108  Ala.  270,  275,  19  So.  360. 

"See  White  v.  Yawkey,  supra,  footnote  24;  Martin  v.  Porter  (1839)  5  M.  &  W. 
351;  Forsyth  v.  Wells  (1861)  41  Pa  St.  291;  Hcrdic  v.  Young  (1867)  55  Pa.  St. 
176;  Barton  Coal  Co.  v.  Cox  (1873)  39  Md.  1;  Chamberlain  v.  Collinson  (1877)  45 
Iowa  429;  Winchester  v.  Craig  (1876)  33  Mich.  205;  Hinman  v.  Heyderstadt  (1884) 
22  Minn.  250,  20  N.  W  155;  Dyke  v.  National  Transit  Co.  (1897)  22  App.  Div.  360, 
49  N.  Y.  Supp.  180. 
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from  the  innocent  trespasser  the  value  before  the  trees  were  cut  or  the 
ore  severed,  or  immediately  afterwards,  or  is  it  the  value  now  increased, 
less  the  cost  of  improving?  Trover  will  lie  for  chattels  only,  and  stand- 
ing trees  and  ore  in  situ  are  yet  realty.  The  examination  of  a  few  cases 
will  illustrate  the  difficulties  of  a  uniform  application  of  the  rule  gen- 
erally adopted.26 

(2)  Bona  Fide  Owner  v.  Mala  Fide  Trespasser.  The  common  law, 
following  the  civil  law,  held  that  a  "willful  wrong-doer  acquires  no 
property  in  the  goods  of  another,  either  by  the  wrongful  taking  or  by 
any  change  wrought  in  them  by  his  labor  or  skill,  however  great  that 
change  may  be."  27  Where  the  defendant  is  a  willful  trespasser,  it  is 
believed  no  jurisdiction  will  relieve  him  by  the  mere  payment  of  the 
actual  damage  at  the  time  of  committing  the  trespass.  But  the  courts 
are  not  in  harmony  upon  the  reasoning  by  which  they  compel  the  de- 
fendant to  pay  the  owner  more  than  actual  compensation,  or  the  basis  for 
the  amount  of  such  damages. 

One  theory  is  that  the  owner  may  elect  the  time  at  which  conver- 
sion took  place,  and  recover  the  enhanced  value  at  the  time  and  place 
of  such  election.26 

A  second  theory,  which  permits  the  plaintiff  to  recover  the  value 
of  the  article  in  its  improved  condition,  is  that  the  wrongdoer  is  liable 
for  punitive  damages.  The  measure  of  such  exemplary  damages  is  the 
value  of  the  article  in  its  improved  state.29  Of  course,  in  reality  the 
damages  are  not  punitive,  though  the  purpose  is  to  punish  the  willful 
trespasser.     They  are  not  separately  assessed  as  punitive  damages,  but 

"  Chamberlain  v.  Collinson,  supra,  footnote  25,  p.  434;  Stockbridge  Iron  Co.  v. 
Cone  Iron  Works  (1869)  102  Mass.  80;  Forsyth  v.  Wells,  supra,  footnote  25;  Coal 
Creek  Mining  &  Mfg.  Co.  v.  Moses  (Tenn.  1886)  15  Lea  300;  Dougherty  v.  Chesnutt 
(1887)  86  Tenn.  1,  5  S.  W.  444;  United  States  v.  Homestake  Mining  Co.  supra,  foot- 
note 21 ;  Martin  v.  Porter,  supra,  footnote  25 ;  see  the  discussion  and  limitation 
of  Martin  v.  Porter  in  Hilton  v.  Woods  (1867)  L.  R.  4  Eq.  432,  440-41,  and  in 
Jegon  v.  Vivian  (1871)  L.  R.  6  Ch.  742;  Robertson  v.  Jones  (1874)  71  111.  405; 
McLean  County  Coal  Co.  v.  Lennon  (1879)  91  111.  561,  which  explains  Robert- 
son v.  Jones,  and  defines  when  coal  becomes  severed  and   is  personalty;   Illinois 

u.  Louis  R.  R.  &  Coal  Co.  v.  Ogle  (1876)   82  111.  627;  Illinois  Central  R.  R. 

Co.  v.   Le  Blanc    (1897)    74  Miss.   626,  21    So.  748;   Final  v.   Backus    (1869)    18 

Mich.  218;    Winchester  v.   Craiq,  supra,   footnote  25;     Weymouth    v.    Chicago    & 

N.   W.   h'y.    Co.    (1863)    17   Wis.   567;   Becde   v.    Lamprey',  supra,    footnote    19;   2 

dgwick,  op.  cit.  §  503. 

Silsbury  v.  McCoon.  supra,  footnote  13,  p.  387;  see  also  Brown  v.  Sax   (N. 
V.   1826)   7  Cow.  95. 

"See  Ellis  v.  Wire  (1870)  33  Ind.  127;  Bverson  v.  Seller  (1885)  105  Ind.  266; 
Sunnyside  Coal  Co.  v.  Reitz  (1895)  14  Ind.  App.  478,  484,  39  N.  E.  541,  43  N.  E. 
46;  in  (1909)  22  Harvard  Law  Rev.  419,  423,  Mr.  Hugh  E.  Willis  makes  the 
statement  that  the  true  rule  "is  the  enhanced  value  at  the  time  of  demand,  or 
suit."  Substantially  to  the  same  effect  is  the  view  expressed  in  King  v.  Mcrri- 
man   (1887)  38  Minn.  47,  54,  35  N.  W.  570. 

"After  stating  the  rule  adopted  in  Minnesota  that  in  case  of  willful  trespass 
"the  measure  of  damages  is  the  full  value  of  the  property  at  the  time  and  place 
of  demand,"  the  Supreme  Court  in  State  v.  Shevlin-Carpenier  Co.  (1895)  62 
Minn.  99,  108,  bases  it  upon  the  "wholesome  and  equitable  principles"  that:  "If 
the  defendant  is  a  willful  wrongdoer,  he  is  entitled  to  no  consideration,  and  it 
is  just,  as  a  punishment  to  him  and  a  warning  to  others,  that  the  full  penalty  be 
visited  upon  him,  although   the  plaintiff  gains  thereby." 
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the  enhanced  value  of  the  article  is  the  basis  of  recovery  because  the  tak- 
ing was  with  improper  motive.  The  article  belongs  to  the  original  owner 
at  all  times.  The  actual  damages  based  upon  its  value  in  the  improved 
condition  are  awarded  him.  The  old  objections  to  the  assessment  of 
damages  with  the  idea  of  punishment  persist,  and  are  urged  against 
them  in  some  cases.30  A  few  cases  hold  it  to  be  immaterial  whether 
the  defendant  be  a  bona  fide  or  a  mala  fide  trespasser,  and  substantially 
sustain  the  objections  to  the  theory  of  exemplary  damages.31 

(3)  Mala  Fide  Owner  v.  Bona  Fide  Trespasser.  This  is  illustrated  by 
Gust  in  v.  Embury-Clark  Lumber  Co.32  Plaintiff  brought  replevin  for 
timber  which  had  been  cut  from  his  land.  The  statute  permitted  "judg- 
ment for  the  value  of  the  property  replevied"  if  it  was  not  returned 
in  specie.  It  was  found  as  a  fact  that  the  plaintiff  purposely  delayed 
bringing  his  action  until  great  value  had  been  added  to  the  timber  by  the 
defendant,  the  court  saying: 

"Plaintiff  began  his  suit  not  expecting  or  desiring  to  recover  his 
property.  He  frankly  states  that  he  waited  until  he  could  recover  the 
greatest  value." 

The  court  then  held  that  evidence  of  the  defendant's  good  faith  was 
admissible  as  bearing  upon  the  amount  of  damages  to  be  recovered, 
and  that : 

"The  plaintiff  is  entitled  to  recover  the  value  of  his  property  which 
was  actually  taken  under  the  writ  of  replevin,  at  the  place  where  taken, 
deducting  any  increase  of  value  after  conversion  added  by  defendant's 
labor  or  expense  to  the  time  of  commencement  of  suit." 

The  damages  which  are  recoverable  under  this  view  are  substan- 
tially the  same  as  where  the  action  arose  between  a  bona  fide  owner 
and  a  bona  fide  trespasser:  vis.,  that  of  actual  compensation  to  the  owner 
at  the  time  the  article  became  personalty. 

(4)  Mala  Fide  Owner  v.  Mala  Fide  Trespasser.     The  case  of  Single  v. 

30  These  objections  are  stated  in  detail  by  Mr.  Hugh  E.  Willis,  supra,  foot- 
note 18,  pp.  420-21. 

31  Single  v.  Schneider  (1872)  30  Wis.  570;  also  a  former  appeal  in  the  same 
case  (1869)  24  Wis.  299;  Weymouth  v.  Chicago  &  iV.  W.  Ry.  Co.,  supra,  footnote 
26.  The  next  year  after  Single  v.  Schneider  was  decided,  the  legislature  of  Wis- 
consin enacted  a  statute,  now  embodied  in  §  4269  of  the  Wisconsin  Statutes. 
That  section  provides,  with  certain  exceptions,  that  in  all  actions  to  recover  pos- 
session or  the  value  of  logs  wrongfully  cut,  if  the  plaintiff  shall  succeed,  he  is 
entitled  to  the  "highest  market  value  of  such  logs."  This  statute,  being  "highly 
penal,"  is  strictly  construed.  Cotter  v.  Plumer  (1888)  72  Wis.  476,  479,  40  N. 
W.  379.  For  a  history  of  this  statute,  see  Webster  v.  Moe  (1874)  35  Wis.  75, 
79,  which,  although  it  was  enacted  after  suit  was  begun,  but  before  the  case  was 
tried,  adopted  the  rule  of  the  statute,  and  failed  to  follow  Single  v.  Schneider. 
See  Ingram  v..  Rankin    (1879)   47  Wis    406,  415-16. 

32  (1906)  145  Mich.  101,  106,  108,  108  N.  W.  650.  The  opinion  "approves  the 
rule  laid  down  in  Single  v.  Schneider"  and  quotes  a  portion  from  the  opinion  on 
the  first  appeal.  But,  as  hereafter  explained,  Single  v.  Schneider  arose  between 
a  mala  fide  plaintiff  and  a  mala  fide  defendant,  while  the  opinion  in  Gustin  v. 
Embury-Clark  Lumber  Co.  proceeded  upon  the  theory  that  the  dispute  was  be- 
tween a  mala  fide  plaintiff  and  a  bona  fide  defendant. 
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Schneider  stands  out  as  the  exponent  of  this  situation.  Part  of  the 
timber  cut  in  that  case  was  by  mistake  and  part  willfully.  By  statute, 
the  plaintiff  could  recover  damages  in  replevin.  On  the  first  appeal 3S 
the  court  found  that  the  plaintiff  notified  the  defendant  that  he  was 
cutting  timber  from  plaintiff's  land,  and  the  defendant  continued  to 
cut.  And  to  show  the  mala  fides  of.  the  plaintiff  as  a  fact,  it  was  said 
in  the  opinion  :  • 

"Xor  did  the  plaintiff  take  any  steps  to  recover  the  logs,  but 
marked  them  and  kept  watch  of  them  at  the  mills  until  they  were 
sawed  and  rafted,  and  then  brought  this  action  to  recover  the  lumber." 

Then  reasoning  to  the  conclusion  that  the  owner  was  entitled  only  to 
the  actual  compensation  for  his  injury,  which  on  the  second  appeal 34 
was  finally  decided,  it  was  said : 

"Upon  these  facts,  it  seems  contrary  to  the  dictates  of  natural 
justice,  that  the  plaintiff  should  be  allowed  to  wait  quietly  until  the  de- 
fendants had  manufactured  the  logs  into  lumber,  enhancing  their  value 
four  or  five  fold,  and  then  recover  against  them  that  entire  value. 
.  .  .  But  the  apparent  injustice  of  allowing  one  to  avail  himself  of 
the  labor  and  money  of  another,  in  cases  similar  to  this,  has  led  to  a 
modification  of  this  stringent  rule  of  ownership,  wherever  the  question 
is  resolved  into  one  of  mere  compensation  in  money  for  whatever  in- 
jury the  party  may  have  suffered." 

The  result  reached  in  that  case  gave  to  the  plaintiff  the  stumpage 
value  of  his  timber,  and  to  the  defendant  compensation  for  his  labor. 
So  far  as  the  defendant  is  concerned,  he  is  given  recompense  for  his 
labor  and  improvement  whether  he  is  mala  fide  or  bona  fide  in  an  action 
brought  against  him  by  a  mala  fide  plaintiff,  according  to  the  views  of 
the  two  cases  considered.  Limited  strictly  to  the  facts  presented,  the 
cases  doubtless  can  be  sustained  ;  but  unless  the  plaintiff  has  acted  in 
bad  faith,  the  cases  generally  apply  a  different  rule  of  damages  where 
the  defendant  has  acted  willfully  than  where  his  motive  has  been  in- 
nocent of  wrongful  intent. 

(5)  Bona  Fide  Ozvner  v.  Bona  Fide  Purchaser  from  an  Innocent  Tres- 
passer. The  cases  are  few  which  involve  a  controversy  in  which  the 
owner,  the  trespasser  and  the  purchaser  from  him,  against  whom  the 
action  is  brought,  are  all  without  wrongful  intent.  The  Florida  Su- 
preme Court  clearly  held  8B  in  accord  with  the  common  sense  view  that 
the  innocent  purchaser  is  liable  only  for  the  value  of  the  article  at  the 

*  (1869)   24  Wis.  299,  300,  301. 

M  (1872)  30  Wis.  570.  See  discussion  of  this  case,  and  its  subsequent  change 
by  statute,  supra,  footnote  31 

"Wright  v.  Skinner  (1894)  34  Fla.  453,  16  So.  335  (author's  italics).  See 
also  White  v.  Yawkey,  supra,  footnote  24;  Birmingham  Mineral  R.  R.  Co.  v. 
Tennessee  Coal.  Iron  &  R.  R.  Co.  (1899)  127  Ala.  137,  147,  28  So.  679;  Iloxt  v. 
Duluth  &  lr„n  Range  R.  R.  Co.  (1908)  103  Minn.  396,  115  N.  W.  263;  Wall  v. 
Hollman  (1911)  156  X.  C,  275,  72  S.  E.  369.  Contra,  Wing  v.  Milliken  (1898) 
91    Me.  387.  40  All.   138. 
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time  of  its  conversion  by  the  original  innocent  trespasser.  The  action 
was  trover  for  timber  cut  from  the  plaintiff's  land  and  sold  by  the  in- 
nocent trespasser  to  the  defendant.  All  parties  were  bona  fide.  After 
discussing  other  cases,  not  applicable,  the  court  held  it  to  be  error  for 
the  trial  court  to  refuse  an  instruction  making  a  different  basis  for  the 
computation  of  damages  dependent  upon  the  presence  or  absence  of 
willful  intent  in  the  conversion.     In  the  opinion  of  the  court  it  is  said : 

"If  the  trespassers  were  unintentional  or  innocently  mistaken  ones, 
and  the  defendant  vendees  were  also  innocent  and  without  notice  of 
any  wrong,  then  the  defendants  should  have  been  allowed  a  deduction 
for  the  fair  cost  of  all  labor  necessarily  bestowed  upon  the  property 
after  the  conversion  became  complete  by  removal  from  the  plaintiff's 
land  or  possession,  or  for  all  labor  bestowed  thereon  after  that  time  and 
up  to  the  time  of  its  purchase  by  the  defendant  vendees  that  enhanced 
its  value." 

(6)  Bona  Fide  Owner  v.  Innocent  Purchaser  from  a  Willful  Tres- 
passer. In  the  cases  involving  this  situation,  two  rules  have  been  adopt- 
ed. First,  we  shall  consider  what  may  be  termed  the  United  States 
rule,  announced  by  the  highest  court,  and  adhered  to  by  the  great  weight 
of  authority.  In  the  case  in  which  the  Supreme  Court  of  the  United 
States  announced  the  rule 36  wood  was  "knowingly  and  wrongfully" 
cut  by  Indians,  worth  when  cut  $60.71,  and  sold  to  the  defendant,  an 
innocent  purchaser,  at  another  place,  for  $850.  In  an  action  of  trover, 
plaintiff  was  given  judgment  for  $850.  The  defendant  added  nothing 
to  the  value  of  the  wood ;  and  although  it  was  an  innocent  purchaser 
without  knowledge  of  any  wrong  on  the  part  of  its  vendor,  the  court 
held  that  the  title  to  the  wood  was  in  the  plaintiff,  and  the  defendant 
converted  it  the  moment  he  purchased.  Therefore,  the  basis  of  dam- 
ages would  be  the  value  of  the  thing  at  the  moment  of  its  conversion 
by  the  defendant.  The  purchaser  runs  all  risk  as  to  the  title  he  is  acquir- 
ing.37 

36  Wooden-Ware  Co.  v.  United  States  (1882)  106  U.  S.  432;  see  also  2  Sedg- 
wick, op.  cit.  §  504.  Cf.  Fisher  v.  Brown  (C.  C.  A.  1895)  70  Fed.  570.  Accord, 
Central  Coal  &  Coke  Co.  v.  John  Henry  Shoe  Co.  (1901)  69  Ark.  302,  6Z  S.  W. 
49;  Powers  v.  Tilley  (1894)  87  Me.  34,  32  Atl.  714;  Tuttle  v.  White  (1881)  46 
Mich.  485,  9  N.  W.  528';  Nesbitt  v.  St.  Paul  Lumber  Co.  (1875)  21  Minn.  491; 
Pine  River  Logging  Co.  v.  United  States  (1901)  186  U.  S.  279,  46  Sup.  Ct.  1164. 
In  the  syllabus  of  the  Wooden-Ware  case,  supra,  three  propositions  are  stated  as 
the  law.  The  third  one  only  was  necessary  to  the  decision.  The  second,  clearly 
dictum,  is :  "Where  he  [defendant]  is  an  unintentional  or  mistaken  trespasser, 
or  an  innocent  vendee  from  such  trespasser,  the  value  at  the  time  of  conversion 
[may  be  recovered],  less  the  amount  which  he  and  his  vendor  have  added  to  its 
value."  With  this  second  proposition  in  the  syllabus,  the  Florida  Supreme  Court 
did  not  agree,  saying  in  Wright  v.  Skinner,  supra,  footnote  35,  p.  463,  that  it 
should  be  modified  to  read :  "Where  the  trespasser  is  an  unintentional  or  mis- 
taken one,  the  damages  should  be  the  value  of  chattels  at  the  time  and  place  of 
their  conversion."     (Author's   italics). 

"While  the  court  in  the  Wooden-Ware  case,  supra,  footnote  36,  suggests  a 
possible  difference  in  result  because  the  United  States  is  the  plaintiff,  the  dis- 
tinction is  not  generally  emphasized.  The  court  said  (p.  436)  :  "To  establish  any 
other  principle  in  such  a  case  as  this  would  be  very  disastrous  to  the  interest  of 
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The  second  rule,  contrary  to  that  of  the  United  States  Supreme 
Court,  we  may  designate  as  the  Ohio  rule,  because  the  highest  court  of 
that  state  is  its  only  defender.38  By  that  rule,  the  plaintiff  in  the  case 
we  are  considering  is  entitled  to  recover  damages  sufficient  to  com- 
pensate him  for  actual  loss,  which,  the  action  being  for  trees  cut,  was 
"the  value  of  the  trees  when  they  were  first  taken  as  personal  property."3* 
The  court's  theory  was  that  there  are  two  distinct  properties  in  timber 
cut:  (a)  the  timber;  (b)  the  trespasser's  labor.  As  against  the  willful 
trespasser,  the  owner  may  recover  for  both,  because  the  trespasser  can- 
not take  advantage  of  his  own  wrong.  As  against  the  innocent  pur- 
chaser, the  owner  can  recover  his  timber  only,  for  "by  virtue  of  what 
does  he  now  have  'title'  to  the  thief's  labor?"  By  bringing  the  action 
for  damages  against  the  innocent  purchaser,  instead  of  making  the  will- 
ful trespasser  defendant,  the  court  holds  that  the  plaintiff  has  volun- 
tarily abandoned  his  right  to  the  property,  and  is  confined  to  actual 
damages. 

It  is  submitted  that  the  Ohio  rule  is  incorrect  for  the  following  rea- 
sons:  (1)  Since  there  is  no  question  as  to  physical  identity,  caveat 
emptor  is  applicable.40  (2)  It  loses  sight  of  the  fact  that  the  defendant 
converted  the  article  in  its  improved  condition,  the  moment  he  assumed 
control  over  it  as  purchaser,  and  not  in  its  less  valuable  original  condi- 
tion. The  defendant's  conversion  could  not  antedate  his  purchase. 
Therefore,  the  defendant  was  responsible  for  the  value  the  moment  he 
converted  the  article,  which  was  in  the  more  valuable  form.41  (3)  As 
Mr.  Justice  Miller  pointed  out  in  the  concluding  paragraph  of  the 
Wooden-Ware  case,42  such  a  view  as  impressed  the  Ohio  court  "is  to 
give  encouragement  and  reward  to  the  wrong-doer,  by  providing  a  safe 
market  for  what  he  has  stolen  and  compensation  for  the  labor  he  has 
been  compelled  to  do  to  make  his  theft  effectual  and  profitable." 
i  7 »  Bona  Fide  Owner  v.  Purchaser  with  Knowledge  from  Either  a 
Willful  or  an  Innocent  Trespasser.  Where  the  purchaser  buys  the 
article  with  knowledge  that  it  was  taken  from  the  owner  willfully  or 
without    wrongful   intent,  he   must   respond   in   damages    for   the  entire 

ihe  public  in  the  immense  forest  lands  of  the  government.  .  .  .  Unlike  the 
individual  owner,  who,  by  fencing  and  vigilant  attention,  can  protect  his  valuable 
trees,  the  government  has  no  adequate  defense  against  this  great  evil." 

n Railway  Co.  v.  Hutchins  (1877)  32  Ohio  St.  571;  Railroad  Co.  v.  Hutchins 
(  1881  )  .37  Ohio  St.  282.  These  two  cases  were  the  subject  of  comment  in  Keys 
v.  Pittsburg  6  Wheeling  Coal  Co.  (1898)  58  Ohio  St.  246,  50  N.  E.  911.  Of  the 
Ohio  case  which  was  twice  before  the  court,  the  Kentucky  Supreme  Court  said 
it  i^  the  only  reported  case  holding  "that  the  innocent  purchaser  can  acquire  title 
to  the  thing  itself,  or  its  increased  value,  because  of  the  labor  performed  by  the 
wrong-'loer  under  whom  he  claims."  Strttbbee  v.  Trustees  Cincinnati  Ry.,  supra, 
footnote  11,  p.  489.  That  the  Ohio  rule  stands  alone  was  stated  by  the  writer 
of  the  dissenting  opinion  of  the  case  in  37  Ohio  St.  282,  297. 

*Railroad  Co.  v.  Hutchins,  supra,  footnote  38,  p    295. 

maha  &  Grant  S welting  &  Refining  Co.  v.  Tabor   (1889)    13  Colo.  41,  55, 
21   Par.  925. 

"  Powers  v.   Tillcy.  supra,  footnote  36,  p.  35. 

"Supra,  footnote  37. 
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value  of  the  chattel  at  the  time  he  bought  it,  just  as  if  he  purchased 
without  this  knowledge  from  a  willful  trespasser.  The  same  would 
result  if  facts  existed  which  should  give  the  defendant  knowledge  that 
the  article  had  been  so  taken,  whether  he  had  the  actual  knowledge  or 
not.43 

(3)   Where    the    innocent    trespasser   seeks    to    recover    in     indebitatus 
assumpsit  for  labor  performed  on  the  article. 

Heretofore  the  cases  considered  have  dealt  with  the  right  of  the 
owner  either  to  recover  his  article  in  specie  or  its  value,  the  trespasser 
being  defendant.  But  if  the  plaintiff,  honestly  mistaken  as  to  his  rights, 
in  good  faith  performs  labor  on  the  property  belonging  to  another 
which  he  has  taken,  the  benefit  of  which  is  appropriated  by  the  owner, 
is  he  entitled  in  indebitatus  assumpsit  to  be  compensated  to  the  extent 
of  the  benefit  received  by  the  owner  therefrom  ?  The  courts,  without 
exception,  have  answered  this  question  in  the  negative.  As  before  stated, 
the  right  to  the  specific  chattel  remains  in  the  owner  so  long  as  the 
identity  is  unchanged,  or  unless  the  increase  in  value  has  been  very  great 
compared  to  the  original  value.  If  the  title  remains  in  the  owner,  he 
may  seize  the  article  in  the  improved  condition.  If  the  thing  is  his,  on 
what  theory  can  the  owner  be  made  liable  in  damages  for  taking  that 
which  is  his  own?  The  fact  that  the  trespass  was  in  good  faith  does  not 
relieve  the  innocent  trespasser  from  the  payment  of  damages;  his  good 
faith  merely  reduces  the  amount  recoverable.  If  he  cannot  by  proving 
his  good  faith  exculpate  himself  from  liability,  less  effective  would  be 
his  efforts  to  establish  any  affirmative  rights  founded  upon  his  unlaw- 
ful, even  though  unintentional,  acts. 

The  first  case  in  which  was  presented  the  rights  of  the  trespasser 
with  no  wrong  motive  to  recover  for  his  labor  against  the  owner  who 
seized  his  own  property,  also  based  its  denial  of  recovery  on  public 
policy.  In  that  case  the  plaintiff's  labor  constituted  two  thirds  of  the 
value  of  the  article  which  he  took.  In  writing  the  opinion  of  the  court, 
Justice  Cooley  said : 

"Nothing  could  more  encourage  carelessness  than  the  acceptance  of 
the  principle  that  one  who  by  mistake  performs  labor  upon  the  prop- 
erty of  another  should  lose  nothing  by  his  error,  but  should  have  a 
claim  upon  the  owner  for  remuneration.  Why  should  one  be  vigilant 
and  careful  of  the  rights  of  others  if  such  were  the  law?  Whether  mis- 
taken or  not  is  all  the  same  to  him,  for  in  either  case  he  has  employment 
and  receives  his  remuneration;  while  the  inconveniences,  if  any,  are  left 
to  rest  with  the  innocent  owner.  Such  a  doctrine  offers  a  premium  to 
heedlessness  and  blunders,  and  a  temptation  to  give  an  intentional  tres- 
pass the  appearance  of  an  innocent  mistake."  44 

"Smith  v.  Baechler   (1889)    18  Ontario  Rep.  293. 

44  Isle  Royale  Mining  Co.  v.  Hertin.  supra,  footnote  12,  pp.  337-38;  see  Gaskins 
v.  Davis  (1894)  115  N.  C.  85,  20  S.  E.  188;  Gates  v.  Rifle  Boom  Co.  (1888)  70 
Mich.  309,  38  N.  W.  245;  Busch  v.  Fisher   (1891)   89  Mich.  192,  200-1,  50  N.  W. 
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Accession 

Technically,  to  the  Romans  change  by  accession  or  adjunction, 
meant  the  creation  of  a  new  article  by  the  joining  of  distinguishable 
things  belonging  to  two  or  more  persons.  It  is  the  alteration  by  join- 
ing materials,  rather  than  the  improvement  by  labor,  as  in  the  case  of 
specification.  The  new  product  is  identical  with  but  one  of  the  original 
articles.     The  modern  law  clearly   follows  the  Justinian  view  that : 

"The  rule  of  law  here  is  that  the  owner  of  the  principal  thing,  by 
which  the  accessory  has  been  absorbed,  becomes  the  owner  of  the  acces- 
sory. The  former  owner  of  the  accessory  is  limited  to  a  claim  for 
compensation.  The  owner  of  the  principal  thing  thus  becomes  the 
sole  owner  of  the  new  thing."  45 

Authorities  presenting  the  identical  question  are  not  numerous,  but 
they  follow  the  law  as  above  quoted.  A  leading  example  is  Pulcifer  v. 
Page.40  The  plaintiff  and  defendant  each  had  a  chain  which  had  been 
broken  into  several  pieces.  Plaintiff,  without  the  consent  or  knowledge 
of  the  defendant,  carried  all  of  the  pieces  to  a  blacksmith  and  had  them 
made  into  two  chains.  The  defendant  carried  away  one  of  the  chains, 
into  which  a  part  of  his  own  chain  had  been  incorporated,  and  for  this 
trespass  was  brought.  The  court  approved  an  instruction  to  the  jury 
that  the  owner  of  the  principal  part  of  the  materials  became  the  owner 
of  the  entire,  on  the  theory  that  accessorium  sequitur  principale.  It 
laid  down  as  a  rule,  adopted  in  the  United  States  in  accord  with  the 
Roman  and  English  views  that : 

.  if  the  materials  of  one  person  are  united  to  the  materials  of 
another,  by  labor,  forming  a  joint  product,  the  owner  of  the  principal 
materials  will  acquire  the  right  of  property  in  the  whole,  by  right  of 
accession."  47 

788.  The  writer  in  the  note  in  (1895)  8  Harvard  Law  Rev.  356,  answering  the 
courts  argument  denying  recovery  in  the  above  case  because  it  "offers  a  premium 
to  heedlessness  and  blunders,"  said :  "The  rule  of  damages  in  accession  and  trover 
seems  equally  lenient  to  blunderers,  and  has  not  been  found  disastrous  in  prac- 
tice." lor  a  criticism  of  this  line  of  cases,  see  Woodward,  Quasi-Contracts 
(1913)  §  190,  in  which  the  author  says:  "According  to  the  weight  of  modern 
authority,  while  a  willful  converter  may  be  required  to  answer  for  the  value  of 
the  property  as  enhanced  by  improvements  which  he  has  made  upon  it,  one  who 
converts  goods  by  mistake  is  liable  only  to  the  extent  of  the  value  of  the  goods 
at  the  time  and  place  of  the  original  conversion.  ...  It  is  submitted  that  if 
an  innocent  converter  is  entitled  to  an  allowance  when  sued  for  conversion,  he 
ought  to  be  given  affirmative  relief  when  the  owner  retakes  the  improved  prop- 
erty," Criticism  to  the  same  effect  will  be  found  in  Keener,  Quasi-Contracts 
(1893)  385-86.  Suggestion  has  also  been  made  that  in  case  equity  acquired 
jurisdiction,  it  might  give  an  unintentional  trespasser  compensation  against  the 
owner  who  seizes  his  property  for  the  same  reason  as  it  has  allowed  com- 
pensation for  improvements  to  land  made  under  a  mistaken  belief  of  ownership. 
See  (1895)  8  Harvard  Law  Rev.  356  and  cases  cited;  also,  Woodward,  op.  cit. 
$  187.  "Sohm,  loc.  cit. 

46  (1851)  32  Me.  404.  See  also  Eaton  v.  Munroc,  supra,  footnote  13;  Merritt 
v.  Johnson  (N.  Y.  1811)  7  Johns.  473;  Gregory  v.  Stryker  (N.  Y.  1846)  2  Denio 
628;  Amott  v.  Kansas  Pacific  Ry.  Co.  (1877)  19  Kan.  95;  The  Law  of  Accession 
Viewed  in  Its  Relations  to  Personal  Property,  supra,  footnote  12,  p.  374. 

47  In  Blachzvood  Tire  &  Vulcanizing  Co.  v.  Auto  Storage  Co.  (1915)   133  Tenn. 
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Confusion 

Confusion  is  treated  by  all  authorities  as  different  from  accession. 
Though  it  is  different,  a  relationship  exists.  Because  it  does  not  come 
within  the  limitation  of  this  discussion,  as  well  as  to  curtail  length,  the 
law  governing  confusion  will  be  referred  to  incidentally  and  very  briefly. 
But  a  discussion  of  accession  without  some  reference  to  confusion  is  in- 
complete. 

The  distinction  between  confusion,  accession  and  specification  must 
be  kept  in  mind  in  order  to  understand  the  law  governing  them.  Con- 
fusion exists  when  several  things  of  the  same  kind,  belonging  to  dif- 
ferent owners  are  so  intermixed  that  they  can  no  longer  be  identified  or 
distinguished.  Here  the  new  product  is  the  same  as  all  the  preexisting 
things  which  went  into  the  intermixture.  This  differs  from  specifica- 
tion in  which  none  of  the  former  things  continues  and  from  accession 
where  but  one  of  the  preexisting  things  continues.48 

Confusion  differs  from  accession  in  the  important  practical  respect 
that  consideration  need  not  be  given  to  the  physical  identity  or  tfie  com- 
parative values,  which,  in  specification  and  accession  gives  the  entire 
product  to  one  of  the  parties.  By  no  test  can  the  original  owner  identify 
his  article  in  the  case  of  confusion.  If  identification  can  be  made,  there 
is  no  confusion.  The  new  product  is  capable  of  fractional  division  in 
confusion,  whereas  the  entire  must  go  to  one  party  if  it  is  the  case  of  a 
specification  or  an  accession,  because  it  cannot  be  divided.  Usually, 
labor  is  of  little  importance  in  adding  value  in  cases  of  confusion, 
while  in  accession  or  specification  it  is  generally  a  large  factor  in  the 
final  value  of  the  improved  article.  In  confusion,  for  the  most  part,  the 
final  product  is  worth  practically  the  same  as  the  aggregate  value  of 
its  component  parts ;  while  in  specification  and  accession  the  final 
product  is  usually  considerably  increased  in  value  beyond  the  original 
article.49 

The  one  common  ground  between  confusion  and  accession  is  that 

515,  182  S.  W.  576,  defendant  sold  an  automobile  to  C,  retaining  title  until  he  was 
paid.  C  purchased  from  plaintiff  car  casings  for  which  he  did  not  pay.  Plaintiff 
did  not  retain  title  to  them.  Defendant  retook  the  car,  resold  it,  no  payment  being 
made,  and  C  making  no  objections  concerning  the  casings.  Subsequently,  C  sold 
the  casings  back  to  the  plaintiff.  Plaintiff  brought  suit  against  the  defendant,  and 
replevied  the  casings.  Held,  that  plaintiff  could  not  recover.  While  the  court 
discussed  accession  as  applicable,  it  seemed  to  base  its  judgment  on  the  ground  that 
C  was  in  effect  a  mortgagor,  and  following  the  general  rule  that  a  mortgagor  is 
presumed  to  improve  the  article  for  the  benefit  of  the  mortgagee,  held  the  de- 
fendant was  entitled  to  the  improvement.  This  case  was  severely  criticized  by 
the  writer  of  the  note  in  (1916)  25  Yale  Law  Journ.  593,  as  carrying  "the  doctrine 
of  the  accession  too  far"  and  extending  "the  doctrine  beyond  the  limits  set  down  by 
prior  cases."  But  where  a  contractor  agreed  to  build  an  article  of  personalty  for  a 
certain  sum,  and  afterwards  became  bankrupt,  both  parties  furnishing  part  of  the 
materials,  they  were  held  to  be  joint  proprietors  to  the  extent  of  the  material  fur- 
nished by  each  in  Wylie  &  Lochhead  v.  Mitchell  (1870)  8  Sc.  Sess.  Cas.  3d  Ser.  552. 

<8  Sohm,  loc.  cit. 

"See  Schouler,  op.  cit.  §  53;  Story,  Bailments  (9th  ed.  1878)  §  40. 
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in  both  cases  the  intent  of  the  party  making  the  alteration  is  frequently 
important  in  determining  the  rights  and  liabilities  which  the  law  at- 
taches.50 

Conclusion 

In  the  absence  of  a  statutory  modification  of  the  common  law 
action  of  replevin,  the  plaintiff  cannot  recover  his  property  in  specie 
if  its  personal  identity  has  been  changed.  By  the  view  of  some  courts, 
a  large  increase  in  value  will  defeat  the  plaintiff  if  the  defendant's  in- 
a  large  increase  in  value  will  defeat  the  plaintiff  if  the  defendant  willfully 
and  intentionally  takes  the  plaintiff's  property,  many  cases  allow  the 
owner  to  retake  it  by  law  so  long  as  he  can  prove  the  identity  of  his 
original  article  by  competent  evidence.  The  plaintiff  may  always  re- 
cover damages  against  one  taking  his  property.  While  the  innocence 
or  mistake  of  the  defendant  will  not  bar  recovery,  it  will  be  admissible 
in  mitigation  of  the  damages.  Though  the  innocent  defendant  is 
allowed  the  value  of  his  expense  in  improving  the  property  of  the  plain- 
tiff, he  'cannot  by  affirmative  action  recover  for  his  labor  from  the 
owner.  The  plaintiff  can  recover  the  full  value  of  his  improved  prop- 
erty against  an  innocent  purchaser  from  a  willful  trespasser,  or  from  a 
purchaser  with  knowledge  of  the  defective  title.  But  the  owner  can 
recover  only  the  value  at  the  time  of  trespass  from  an  innocent  pur- 
chaser of  an  innocent  trespasser. 

By  the  law  of  all  civilized  sovereignties  the  right  of  property  is 
recognized,  and  an  attempt  made  to  protect  it  in  the  possession  of  the 
owner.  From  this  discussion,  however,  there  are  three  instances  where 
the  law,  in  applying  what  an  eminent  jurist  termed  an  "equitable  doc- 
trine," 51  has  denied  the  owner  his  property  in  specie,  though  it  does  give 
him  damages  for  his  injury  where,  by  labor  bestowed,  whether  in  good 
faith  or  not,  the  article  either  has  been  changed  into  another  species, 
has  become  annexed  as  an  accessory  to  a  principal  chattel,  or  where  by 
labor  performed  in  good  faith  the  trespasser  has  contributed  chiefly  to 
the  present  value  of  the  improved  product. 

Earl  C.  Arnold 

College  of  Law, 

University  of  Cincinnati 

"See  (1913)  13  Columbia  Law  Rev.  630. 

81  Chief  Justice  Cooley  in  Isle  Royale  Mining  Co.  v.  Hertin,  supra,   footnote 
12.  p.  337. 


REORGANIZATION—THE  NEXT  STEP:  A  REPLY 
TO  MR.  JAMES  N.  ROSENBERG1 

In  probably  no  branch  of  the  law  is  there  greater  opportunity,  or 
indeed  necessity,  for  constructive  vision  and  legal  imagination,  than  in 
that  of  the  reorganization  of  insolvent  corporations.  The  problems 
which  Mr.  Rosenberg  has  outlined — how  to  give  necessary  new  money 
a  satisfactory  prior  lien  and  how  to  take  care  of  the  dissenters — often 
create  serious  difficulties.  Two  questions,  from  the  business  standpoint, 
they  are,  from  the  legal  standpoint  as  presented  by  Mr.  Rosenberg, 
really  one — how  to  extinguish  the  claims  of  dissenting  creditors  against 
the  property  of  the  insolvent  with  something  other  than  cash.  Who- 
ever can  work  out  legal  procedure  for  solving  this  problem  will  do  a 
great  service  not  only  to  the  bar  but  also  to  the  public,  for  there  is  a  real 
public  interest  in  expediting  reorganizations  of  insolvent  corporations 
and  reducing  to  a  minimum  the  period  during  which  businesses  are  car- 
ried on  by  the  courts  for  their  owners  rather  than  by  their  owners  for 
themselves.  One,  therefore,  hesitates  to  criticise  adversely  a  proposed 
solution  which  has  been  matured  by  a  member  of  the  bar  so  practically 
experienced  in  reorganizations  as  Mr.  Rosenberg.  It  is  submitted,  how- 
ever, that  the  proposition  which  he  has  advocated  is  sound  neither  in 
legal   theory   nor   in   economic   policy. 

His  thesis  is  that  federal  courts  of  equity  today  have,  without  legis- 
lation, inherent  power  to  compel  oil  creditors  of  an  insolvent  to  accept 
in  complete  extinguishment  of  their  rights  against  the  property  of  the 
insolvent  something  other  than  cash  or  even  than  promises  to  pay  cash 
in  the  future.2 

The  foundation  for  this  proposition  is  found  by  Mr.  Rosenberg  in 
a  dictum  in  the  well-known  Boyd  case.3  But  the  writer  can  find  in  that 
dictum  not  even  the  shadow  of  such  a  proposition.  While  the  Boyd 
case  has  been  correctly  stated  by  Mr.  Rosenberg,  to  resummarize  will 
bring  out  more  clearly  what  it  actually  decided.  Boyd  was,  in  legal 
effect,  a  creditor  of  the  Northern  Pacific  Railroad  Company.  That 
company  having  defaulted  in  the  interest  on  its  bonds,  its  mortgage 
was  foreclosed  and  at  the  foreclosure  sale  its  property  was  sold  to  a 
reorganization  committee  for  a  price  less  than  the  principal  amount  of 
the  bonds.     The  purchase  was  pursuant  to  a  reorganization  plan  under 

1  This  article  by  James  N.  Rosenberg  appeared  in  (1922)  22  Columbia  Law 
Rev.  14. 

■  (1922)  22  Columbia  Law  Rev.  14,  20. 

"Northern  Pacific  Raikvav  Company  v.  Boyd  (1913)  228  U.  S.  482,  33  Sup. 
Ct.  554. 
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which  the  stockholders  were  to  receive  stock  of  the  reorganized  North- 
ern Pacific  Railway  Company,  upon  paying  cash  to  an  amount  less  than 
the  par  value  of  the  new  stock  so  to  be  received.  The  plan  made  no 
provision  for  unsecured  creditors  such  as  Boyd.  Against  the  property 
when  vested  in  the  reorganized  Northern  Pacific  Railway  Company 
Boyd  sought  to  enforce  his  claim.  The  Supreme  Court  held  that  the 
transaction  constituted  fraud  in  law  as  against  Boyd  and  subjected  the 
property  to  his  claim.  Stating  the  decision  abstractly,  it  is  that  a  plan 
of  reorganization  which  admits  stockholders  of  the  debtor  company  to 
an  interest  in  the  reorganized  company,  even  upon  the  payment  of  cash, 
is  constructively  fraudulent  as  against  creditors  if  it  does  not  make  to 
them  a  fair  offer  of  an  interest  in  the  reorganized  company,  and  that 
in  such  a  case  creditors  may  follow  the  property  of  their  debtor  into 
the  hands  of  the  reorganized  company.  The  actual  decision  was  purely 
negative,  that  this  reorganization  was  inequitable  and  would  be  dis- 
regarded as  against  the  plaintiff.  Neither  the  prevailing  nor  the  dis- 
senting opinion  (the  decision  being  by  a  court  divided  five  to  four)  con- 
tains the  slightest  intimation  that  the  courts  have  any  affirmative  control 
over  reorganizations.  It  is  true  that  the  prevailing  opinion  in  answer- 
ing an  objection  which  had  been  raised  by  counsel  for  the  company  in 
the  argument, — that  to  give  Boyd  relief  would  require  payment  in  full 
in  cash  of  unsecured  creditors  before  the  potential  market  of  the  stock- 
holders as  a  source  for  new  money  could  be  availed  of — said : 4 

"This  conclusion  does  not,  as  claimed,  require  the  impossible  and  make 
it  necessary  to  pay  an  unsecured  creditor  in  cash  as  a  condition  of 
stockholders  retaining  an  interest  in  the  reorganized  company.  His 
interest  can  be  preserved  by  the  issuance,  on  equitable  terms,  of  income 
bonds  or  preferred  stock.  If  he  declines  a  fair  offer  he  is  left  to  protect 
himself  as  any  other  creditor  of  a  judgment  debtor,  and,  having  re- 
fused to  come  into  a  just  reorganization,  could  not  thereafter  be  heard 
in  a  court  of  equity  to  attack  it." 

As  stated  by  Mr.  Rosenberg,  this  language  was  merely  dictum.  As  is 
usually  true  of  dicta  it  was  loosely  spoken  and  was  not  intended  ac- 
curately to  define  the  rights  of  unsecured  creditors.  The  suggestion  that 
they  might  be  given  income  bonds  or  preferred  stock  was  not  exclusive, 
but  only  an  illustration  of  what  might  be  given  them  under  certain  cir- 
cumstances. 

While  the  decision  was,  on  first  impression,  something  of  a  surprise 
to  the  bar,  it  is  open  to  question  whether  it  should  have  been  received 
with  any  great  surprise  as  it  has  been  repeatedly  foreshadowed  in  the 
so-called     "trust     fund    theory"     cases 5     and     particularly     in     Motion 

Ubid.  508. 

%Wood  et  al.  v.  Drummer  et  al.  (C.  C.  1824)  Fed.  Cas.  17944,  30  Fed.  Cas. 
435;  Railroad  Company  v.  Howard  (U.  S.  1868)  7  Wall.  392;  Wabash,  St.  Louis 
and  Pacific  Ry.  Co.  v.  Ham  et  al.   (1885)   114  U    S.  587,  5  Sup.  Ct.  1081. 


REORGANIZATION— THE  NEXT  STEP  123 

case  6  in  1899.  It  constituted  but  an  extreme  application  of  the  doctrine, 
as  old  as  the  courts  of  chancery,  that  equity  will  not  permit  the  exercise 
of  a  legal  right  when  such  exercise  would  produce  an  unconscionable 
result.7  The  bar  had  fallen  into  the  habit  of  treating  a  sale  in  a  fore- 
closure proceeding  as  something  final,8  cutting  off  all  junior  interests 
and  permitting  the  senior  interests  who  purchased  at  the  sale  to  do 
what  they  would  with  the  property,  even  though  in  advance  of  the  sale 
they  had  made  an  agreement  with  one  group  of  junior  interests,  which, 
as  a  practical  matter,  made  possible  but  one  purchaser  and  produced  a 
result  inequitable  to  another  class  of  junior  interests.  In  the  light  of 
sober  second  thought,  it  is  not  believed  that  those  whose  practice  brought 
them  frequently  into  contact  with  such  problems,  saw  anything  shock- 
ing in  the  Boyd  case,  although  there  remained  the  puzzle  as  to  what  con- 
stitutes, to  use  the  language  of  the  Supreme  Court,  a  "fair  offer,"  or 
"equitable  terms,"  or  a  "just  reorganization." 

Doubtless,  as  Mr.  Rosenberg  argues,  the  doctrine  of  the  Boyd  case 
is  not  confined  to  unsecured  creditors,  but  would  apply  equally  to  a 
class  of  secured  creditors,  which  had  been  frozen  out  or  inequitably 
treated  in  a  reorganization  plan  by  a  senior  class  of  secured  creditors 
and  the  stockholders.9  Query  indeed  whether  the  doctrine  of  the  case 
would  not  even  apply  in  favor  of  preferred  stockholders  if  a  plan  of 
reorganization  should  be  adopted  by  creditors  and  common  stockholders, 
which  sought  to  cut  off  the  preferred  stock  and  at  the  same  time  preserve 
an  interest  to  the  common  stock? 

The  opinion  does  not,  however,  as  Mr.  Rosenberg  seems  to  think, 
suggest  that  assent  by  a  majority  of  the  affected  class  of  creditors  has 
any  binding  effect  upon  others  in  that  class.  It  is  entirely  silent  on  that 
question.  Neither  does  it  give  to  the  lower  federal  courts  any  mandate 
to  write  reorganization  plans  for  parties  litigant  before  them. 

Machinery  was  speedily  found  for  settling  the  question  as  to  what 
would  constitute  a  "fair  offer"  to  unsecured  creditors.  The  first  large 
railroad  reorganization  following  the  Boyd  case  was  that  of  the  St. 
Louis  &  San  Francisco  Railroad  Company  in  1916.  In  the  decree  for 
the  foreclosure  of  the  mortgage  and  the  sale  of  the  unmortgaged  assets, 
following  the  conventional  foreclosure  clause,  Judge  Sanborn  inserted 
the  proviso  :10 

"...  that  no  sale  hereunder  .  .  .  shall  be  confirmed  to  any 
purchaser  who  shall  purchase  said  property  on  behalf  of,  or  for  benefit 

"Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co.  (1899)  174  U.  S.  674,  19 
Sup.   Ct.  827. 

7 1  Pomeroy,  Equity  Jurisprudence   (3d  ed.  1905)   §  51. 

'Pennsylvania  Transportation  Co.'s  Appeal  (1882)  101  Pa.  St.  576,  and  cases 
cited  by  Mr.  Justice  Lamar  in  Boyd  case,  supra,  footnote  3,  p.  503. 

*  Guaranty  Trust  Company  et  al.  v.  Missouri  Pacific  Railway  Co.  (D.  C. 
1916)  238  Fed.  812. 

10  North  American  Co.  v.  St.  Louis  &  San  Francisco  Railroad  Co.  (D.  C, 
E.  D.,  Mo.,  E.  Div.,  March  31,  1916)   Cons.  Cause  Eq.  No.  4174   (not  reported). 
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of,  any  corporation  organized,  or  to  be  organized,  for  the  purpose  or 
with  the  intention  that  it  shall  become  the  owner  of  said  property,  or 
any  part  thereof,  or  any  beneficial  interest  therein,  through  any  sale 
under  this  decree,  pursuant  to  any  scheme,  plan  or  agreement  whereby 
any  stockholder  or  stockholders  of  the  defendant  Railroad  Company 
shall  receive  any  stock,  bonds  or  other  beneficial  interest  in  such  corpora- 
tion on  account  of  their  stock  in  the  defendant  Railroad  Company, 
although  he  or  they  may  pay  some  other  consideration  in  addition 
therefor,  unless  and  until  there  shall  have  been  made  under  or  pursuant 
to  or  in  connection  with  such  scheme,  plan  or  agreement,  to  [unsecured] 
creditors  of  the  defendant  Railroad  Company  ...  a  fair  and  time- 
ly offer  of  cash,  or  a  fair  and  timely  offer  of  participation  in  such  corpo- 
ration through  stocks,  bonds  or  otherwise ;  and  this  Court  reserves  juris- 
diction to  determine  whether  such  an  offer  to  such  creditors  has  been 
made  under  or  pursuant  to  or  in  connection  with  any  such  scheme, 
plan  or  agreement,  and  jurisdiction  to  modify  this  decree  in  case  it 
determines  that  no  such  offer  has  been  made." 

The  property  was  purchased  on  behalf  of  the  reorganization  managers 
under  a  plan  which  gave  to  stockholders  bonds  and  stock,  the  stock  not 
exceeding  the  par  value  of  the  old  stock  held,  upon  payment  in  cash 
of  an  amount  equal  to  the  principal  of  the  bonds  so  received.  It  gave 
to  unsecured  creditors  50%  in  preferred  stock  and  50c/c  in  common 
stock.  Notice  of  the  hearing  upon  the  motion  for  confirmation  of  the 
sale  was  given  by  publication  and  by  mail  to  all  creditors.  The  court 
found  that  a  fair  and  timely  offer  had  been  made  and  confirmed  the 
sale.  Thereafter  various  unsecured  creditors  commenced  suits  in  vari- 
ous state  courts  against  the  new  company,  seeking  to  enforce  their 
claims  against  its  property  upon  the  theory  of  the  Boyd  case.  Upon 
application  by  the  new  company  Judge  Sanborn  enjoined  the  continu- 
ance of  these  suits.  Such  injunctions  wrere  issued  against  both  credit- 
ors who  had  proved  their  claims  before  the  special  master  and  creditors 
who  had  not  come  into  the  receivership  proceedings  at  all.11 

The  machinery  adopted  in  the  Frisco  case  was  improved  upon  in 
the  Missouri  Pacific  reorganization  which  immediately  followed  it. 
There  the  reorganization  plan  was  filed  with  the  court  in  advance  of 
the  obtaining  of  the  foreclosure  decree,  and  that  decree,  after  reciting 
such  filing,  contains  the  following  provision:12 

"This  Court  will  hear  complaints  as  to  the  fairness  or  equitableness  of 
the  offers  to  creditors  of  the  defendant  Railway  Company  made  in  or 
pursuant  to  said  Plan,  from  the  following  persons  or  corporations :  ( 1 ) 
Those  who  have  heretofore  .  .  .  filed  with  the  Special  Master  ap- 
pointed herein,  their  claims  or  demands  against  the  defendant  Railway 

"See  St.  Louis-San  Francisco  Railway  Co.  v.  McElvain  (D.  C  1918)  253 
Fed  123;  St.  Louis-San  Francisco  Railway  Co.  v.  Wall  (D.  C,  E  D.,  Mo.,  E. 
Div.,  July  1,  1918)  Cons.  Cause  Eq.  No.  4857  (not  reported). 

"Guaranty  Trust  Co.  of  Neiv  York  et  al.  v.  Afissouri  Pacific  Railway  Co. 
(D.  C,  E.  D.,  Mo.,  E.  Div.,  Dec.  ,21,  1916)  Cons.  Cause  Eq.  No.  4540  (not 
reported). 
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Company;  (2)  those  who  have  heretofore  asserted  such  claims  and  de- 
mands by  action  in  any  court  of  competent  jurisdiction;  (3)  those  who 
have  heretofore  filed  intervening-  petitions  in  this  .  .  .  cause 
.  .  .  and  (4)  those  who,  having  a  lien  upon  any  of  the  property  of 
the  defendant  Railway  Company,  by  intervening  petitions  filed  herein, 
with  leave  of  Court,  before  the  day  hereinafter  set  for  the  hearing  on 
such  complaints,  assert  a  liability  of  said  Company  for  the  debt  secured 
by  such  lien,  and  this  Court  reserves  jurisdiction  to  determine  whether 
said  offers  as  to  which  complaints  are  so  made  are  fair  and  equitable, 
and  in  the  event  that  a  sale  of  any  property  hereunder  is  made  to  any 
purchaser  who  shall  purchase  said  property  .  .  .  for  .  .  .  any 
corporation  organized  ...  to  become  the  owner  of  said  property 
.  .  .  pursuant  to  said  Plan,  to  modify  this  decree  in  case  it  deter- 
mines that  no  such  offer  has  been  made.  Such  complaints  will  be 
heard  by  this  court.  .  .  .  All  persons  or  corporations  who  make  no 
complaint  at  the  time  and  place  aforesaid  shall  be  barred  from  doing  so 
thereafter." 

General  creditors  received  preferred  stock  of  a  par  value  equal  to  the 
principal  amount  of  their  claims.  Stockholders  received  new  common 
stock  equal  in  par  amount  to  their  former  holdings,  together  with  cer- 
tain bonds,  upon  making  cash  payment  equal  to  the  principal  amount 
•of  the  bonds.    The  sale  was  confirmed.13 

In  neither  the  Frisco  nor  the  Missouri  Pacific  case  did  the  court 
purport  to  force  unwilling  creditors  to  accept  securities.  Both  decrees 
were  in  the  conventional  form  and  provided  for  the  distribution  among 
the  various  classes  of  creditors  of  the  proceeds  of  sale  of  the  assets 
against  which  they  had  claims. 

The  next  large  railroad  reorganization  was  that  of  the  Rock 
Island14  and  the  decree  entered  in  that  case  is  squarely  in  line  with  the 
theory  supported  by  Mr.  Rosenberg.  However,  the  problem  there  pre- 
sented was  simple,  for  no  secured  debt  was  involved,  but  only  un- 
secured debt  and  stock.  When  the  decree  was  entered,  approximately 
99y2C/c  of  the  stock  and  95%  of  the  unsecured  debt  had  affirmatively 
assented,  and  there  was  no  serious  opposition  from  non-assentors.  The 
decree  provided  for  the  return  of  the  property  from  the  receiver  to  the 
existing  company  without  a  sale,  against  the  delivery  by  the  existing 
company  to  its  unsecured  creditors  of  preferred  stock  equal  in  par 
value  to  the  principal  of  their  claims.  It  made  no  alternative  provision 
for  cash  payment.  As  the  preferred  stock  was  immediately  listed  upon 
the  New  York  Stock  Exchange  it  was  readily  convertible  into  cash 
and  its  cash  value  easily  ascertainable.  As  that  cash  value  exceeded 
any  amount  which  creditors  could  hope  to  realize  by  the  conventional 
sale  of  the  property,  there  was  obviously  no  incentive  for  any  of  the 
small  minority  to  litigate.    The  case  therefore  was  really  one  of  a  volun- 


13 Ibid.     Order  dated  March  6,   1917    (not  reported). 

14  American   Steel   Foundries  v.    The   Chicago   R.   I.    &   Pacific   Railway    Co. 
(D.  C,  N.  D.,  111.,  E.  Div.,  June  12,  1917).     Not  reported. 
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tary  readjustment  by  substantially  unanimous  consent  with  the  assist- 
ance of  the  threat  of  judicial  sale. 

The  Bijur'15  case  also,  as  Mr.  Rosenberg  has  said,  involved  prac- 
tically a  consent  decree. 

Mr.  Rosenberg  is  also  in  error  in  thinking158  that  in  the  recent 
reorganization  of  the  Chicago  and  Eastern  Illinois  Railroad  the  court 
exercised  such  a  power  as  he  advocates  and  that  no  cash  provision  was 
made  in  that  case  for  non-assentors.  The  consolidated  decree  of  fore- 
closure and  sale  entered  in  that  proceeding  May  22,  1917  15b  was  in  the 
conventional  form  and  provided  for  the  distribution  of  the  proceeds  of 
the  sale  of  the  property  in  accordance  with  the  relative  legal  rights  of  the 
creditors.  It  contained  a  provision  substantially  the  same  as  that  above 
quoted  from  the  Missouri  Pacific  decree  reserving  to  the  court  jurisdiction 
to  pass  on  the  fairness  of  any  offer  made  under  a  reorganization  plan  to 
creditors  of  any  class  and  provided  for  an  opportunity  to  such  creditors 
to  be  heard  upon  that  question.  Subsequently  by  the  decree  of  May  3, 
1921,  cited  by  Mr.  Rosenberg  in  his  footnote  43,  the  court  held  that  the 
offers  made  to  creditors  by  the  reorganization  plan  were  fair  and  in 
effect  barred  creditors,  with  the  exception  noted  by  Mr.  Rosenberg,  from 
attacking  the  reorganization  as  constructively  fraudulent  under  the  theory 
of  the  Boyd  case.  The  court  did  not,  however,  in  any  way  attempt  to 
negative  the  right  of  any  creditor  to  receive  in  cash  his  proportionate  part 
of  the  proceeds  of  sale  of  the  property  under  the  May  22,  1917  decree  if 
he  elected  not  to  come  into  the  reorganization. 

Indeed  no  seriously  litigated  case  has  been  found  where  the  court 
has  held  or  intimated  that  it  lies  within  its  power  to  compel  a  creditor 
of  any  class  to  accept  stocks  or  even  promises  to  pay  in  the  future,  in 
full  extinguishment  of  his  claims  without  being  afforded  the  alternative 
of  receiving  his  proportionate  share  of  the  proceeds  of  the  conventional 
sale.  On  the  other  hand  in  the  Chicago  Raihvays  case,16  Mr.  Justice 
Brewer,  sitting  as  a  Circuit  Justice  in  the  Circuit  Court  of  Appeals, 
held  that  however  great  the  public  interest  in  a  reorganization,  however 
e  a  court  might  deem  the  reorganization  plan,  it  did  not  lie  within  the 

11  fie  Bijur  Motor  Lighting  Co.  Not  reported.  Judge  Martin  T.  Manton 
of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  sitting  in  the  District 
Court. 

"  (1922)  22  Columbia  Law  Rev.  23.  Mr.  Rosenberg's  error  is  doubtless  due 
to  his  not  understanding  that  a  conventional  foreclosure  decree  had  been  entered 
almost  four  years  prior  to  the  decree  cited  by  him  in  his  footnote  43  and  to  his 
misinterpreting  the  injunction  against  attacking  the  reorganization  as  constructively 
fraudulent,  as  an  affirmative  provision  requiring  non-assentors  to  accept  securities 
under  the  plan.  It  is  believed  that  a  confusion  of  these  two  possible  remedies, 
which  are  obviously  quite  different  in  character,  is  the  basic  error  in  Mr.  Rosen- 
berg's  entire   argument. 

'""Railway  Steel-Spring   Co.;   Bankers   Trust  Co.,  Trustee;  Metropolitan  Trust 
Co.  of  the  City  of  New  York,  Trustee;  Farmers'  Loan  &  Trust  Co.,  Trustee;  Com- 
plainants  v.   Chicago  and  Eastern  Illinois  Railroad  Co.,  et  ah,  Defendants,  D.   C.,. 
N.  D.  111.,  E.  Div ,  May  22,  1917)  Cons.  Cause  Eq.  No.  57  (not  reported). 
"  (C.  C.  A.  1907)   158  Fed.  923. 


REORGANIZATION— THE  NEXT  STEP  127 

power  of  the  court  to  make  contracts  for  the  parties.  To  quote  his 
words : 1T 

"...  although  it  may  believe  that  a  party  insisting  upon  those 
rights"  (his  strict  legal  rights)  "is  probably  or  even  certainly,  bound  to 
suffer  loss,  yet  while  he  insists  it  must  protect  him  in  his  insistence.  There 
is  no  wide  discretion  vested  in  the  chancellor  which  permits  him  to  dis- 
turb contract  rights." 

The  court  set  aside  a  decree  providing  for  a  transfer  of  the  railway 
properties  to  a  new  company  on  a  basis  which  did  not  afford  the  possi- 
bility of  cash  to  the  holders  of  the  old  securities  and  which  also  con- 
templated the  displacing  of  the  lien  of  the  old  securities  by  a  new 
mortgage. 

In  In  Re  Prudential  Outfitting  Company  18  a  committee  of  creditors, 
in  pursuance  of  a  reorganization  plan,  purchased  the  bankrupt's  prop- 
erty at  a  sale  by  the  referee  agreeing  to  pay  therefor  in  cash  all  the  costs 
<of  the  administration  of  the  estate  and  all  priority  claims  and  to  give  to 
general  creditors  preferred  stock  in  the  new  company  to  be  formed  to 
acquire  the  assets  equal  to  their  claims.  In  setting  aside  the  sale  Judge 
Learned  Hand  said  : 19 

"The  case  presents  a  question  for  which  there  is,  so  far  as  I  can  learn, 
no  basis  in  the  past  precedents  of  this  or  any  other  court.  ...  a 
bankruptcy  court  under  no  circumstances  will,  or  indeed  can,  compel 
creditors  to  accept  an  aliquot  interest  in  the  assets  of  the  bankrupt  under 
the  guise  of  a  sale     . 

"Upon  principle  the  question  is  clear.  .  .  .  there  is  no  shadow 
of  warrant  for  the  idea  that  an  interest  in  property  may  be  forcibly  im- 
posed upon  them  [creditors]  in  place  of  money.  They  have  the  right, 
as  they  had  before,  to  have  those  assets  converted  into  money,  collective- 
ly instead  of  separately,  and  nothing  can  invade  or  impair  that  right, 
unless  it  be  by  statute.  It  may  be  true  that  in  the  past,  under  the  guise 
of  sales,  this  court  has  compelled  creditors  to  take  deferred  payments, 
though  I  think  no  contentious  cases  have  got  into  the  books  upon  that 
subject,  except  In  re  J.  B.  &  J.  M.  Cornell,  supra,  which  decides  against 
the  power.  Non-contentious  orders  are  by  no  means  to  be  taken  as  safe 
precedents  in  such  matters.  That  is,  however,  not  this  case,  and  it  must 
await  proper  presentation  to  determine  whether  upon  a  public  or  private 
sale  in  bankruptcy  this  court  has  power  to  compel  creditors  to  take 
future  obligations  instead  of  cash.  Here  the  claims  are  not  measured 
in  money,  present  or  future,  for  all  recalcitrant  creditors  were  forced 
to  become  stockholders  in  an  enterprise  over  which  they  might  indi- 
vidually have  not  the  least  power,  and  which  they  might  wholly  disap- 
prove    .     .     . 

"The  conventional  form  of  reorganization  does  justice  to  dissentient 
creditors,  and  all  efforts  to  avoid  or  evade  it  are  illegal.  Under  it  a  new 
corporation  is  formed  by  those  creditors  who  wish  to  join  the  plan,  and 


"Ibid.  927. 

18  (D.  C.  1918)  250  Fed.  504. 

i»  — 


Ibid.  506-7. 
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who  assign  their  claims  to  it  or  to  their  committee.  This  corporation- 
or  committee  may  then  make  a  cash  bid,  which  it  may  in  part  pay  by 
allowing  a  proportionate  credit  upon  the  assigned  claims.  The  dissent- 
ing creditors  must  be  paid  in  cash  their  own  proportion  of  the  bid, 
which  is  their  inviolate  right.  They  are  protected  by  the  power  of  the 
court  to  fix  an  upset  price,  aided  in  the  case  of  bankruptcy  by  the  statute 
itself.  Any  admissible  plasticity  of  reorganization  lies  in  the  court's 
power  over  that  feature  of  the  proceedings." 

The  decisions  as  to  the  power  of  the  federal  courts  in  equity  to- 
issue  receiver's  certificates  and,  under  the  so-called  six  months  rule,. 
to  pay  operating  claims  in  priority  to  existing  mortgages,  upon  which  Mr. 
Rosenberg  also  in  part  relies  to  support  his  proposition,  seem  to  the  present 
writer  to  afford  even  less  support  to  that  proposition. 

It  has  long  been  well  settled  that  the  lien  of  bondholders  of  an 
industrial  corporation,  or  indeed  of  any  but  a  so-called  public  service 
corporation,  cannot  be  displaced  by  receiver's  certificates  without  the 
express  unanimous  consent  of  the  bondholders.20  In  In  Re  J.  B.  &  J . 
M.  Cornell  Company,  Judge  Mayer  said : 21 

"If  it  ever  be  declared  that  the  lien  of  the  bondholders  of  an  industrial 
corporation  may  be  displaced,  without  consent  by  a  court  order,  the 
result  would  be  that  such  corporations  could  not  obtain  loans  from 
responsible  institutions  or  investors,  hence  disaster  and  a  destructive 
blow  at  legitimate  business  enterprises." 

Mr.  Rosenberg  has  said  in  substance  that  it  needs  only  the  receiver- 
ship of  a  large  industrial  in  which  there  is  undoubted  public  interest  to 
induce  the  courts  to  extend  to  industrial  corporations  the  practice  with 
respect  to  receiver's  certificates  which  is  followed  in  the  cases  of  public 
utilities.  Such  an  opportunity  could  not  have  been  presented  to  a  court 
in  a  more  enticing  way  than  in  the  recent  case  of  the  Brooklyn  Rapid 
Transit  Company  "  decided  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  July  2,  1919.  The  Brooklyn  Rapid  Transit  Company 
was  originally  simply  a  holding  company,  the  surface  lines  <md  subway 
and  elevated  lines  being  owned  by  various  companies  and  the  power 
plant  which  supplied  all  of  the  lines  being  owned  and  operated  by  an- 
other company.  With  its  corporate  structure  in  this  form  it  created  its 
first  refunding  mortgage,  which  was  a  lien  on  all  the  securities  of  the 
operating  companies  held  by  it.  Subsequently  it  took  title  to  and  itself 
operated  the  power  plant,  which  it  caused  to  be  subjected  to  the  lien 
of  the  mortgage.  At  the  time  of  the  appointment  of  receivers,  both  of 
the  parent  Brooklyn  Rapid  Transit  Company  and  of  the  New  York  Con- 


'"//aiiiia  ft  al.  v.  State  Trust  Co.  ct  a!.  (C.  C.  A.  1895)  70  Fed.  2;  Doe  v. 
Northwestern  Coal  etc.  Co.  (C.  C.  1896)  78  Fed.  62;  International  Trust  Co.  v. 
Decker  Bros.  (C.  C.  A.  1907)  152  Fed.  78;  In  re  J.  B.  and  J.  M.  Cornell  Co. 
(D.  C.  1912;  201  Fed.  381;  Lake  v.  Mudgett  efl  al.  (C.  C.  A.  1918)  252  Fed.  365. 
368. 

"Supra,  footnote  20,  p.  388. 

"IVestinghonse  Electric  &  Mfg.  Co.  v.  Brooklyn  Rapid  Transit  Co.  (C. 
C.  A  1919)  260  Fed.  550. 
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solidated  Railroad  Company  23  which  operated  the  subway  and  elevated 
lines,  the  Brooklyn  Rapid  Transit  Company  was  obligated  by  contract  to 
supply  power  to  the  various  lines  and  the  contract  between  the  Brook- 
lyn Rapid  Transit  Company  and  the  Consolidated  Company  had  been 
accepted  by  the  Public  Service  Commission  as  interim  performance  of 
the  Consolidated  Company's  contract  with  the  City  of  New  York  to  pro- 
vide power  for  the  city  owned  lines.  To  carry  out  that  power  contract 
it  was  necessary  for  the  Brooklyn  Rapid  Transit  Company  to  build  an 
addition  to  the  power  plant  for  which  it  was  proposed  to  issue  $5,000,- 
000  of  receiver's  certificates  to  be  given  a  lien  upon  that  company's 
property  in  priority  to  the  lien  of  the  first  refunding  mortgage.  In 
order  to  make  possible  the  carrying  out  of  the  contract  between  the 
Consolidated  Company  (substantially  all  of  whose  stock  and  over 
$14,000,000  of  whose  indebtedness  were  owned  by  the  Brooklyn  Rapid 
Transit  Company  and  pledged  under  the  first  refunding  mortgage)  it 
was  proposed  that  the  Consolidated  Company's  receiver  should  issue 
$13,000,000  of  receiver's  certificates  secured  by  a  prior  lien  on  the 
property  of  the  Consolidated  Company  and  sell  them  to  the  Brooklyn 
Rapid  Transit  Company's  receiver,  who  would  in  turn  sell  to  the  public 
an  equal  amount  of  his  own  certificates  to  be  secured  in  like  manner  as 
the  $5,000,000  of  certificates  proposed  to  be  issued  for  power  plant  con- 
struction. The  performance  of  the  work  for  which  the  receiver's 
certificates  were  proposed  to  be  issued  was  essential  for  the  preserva- 
tion of  the  contract  between  the  Consolidated  Company  and  the  city 
and  hence  of  the  Brooklyn  Rapid  Transit  Company's  investment  in  the 
rapid  transit  lines.  Certainly  here  was  afforded  to  the  court  such  an 
opportunity  as  Mr.  Rosenberg  has  suggested.  Although  the  Brooklyn 
Rapid  Transit  Company  was  not  organized  as  a  public  utility  it  was 
engaged  in  a  business  which  certainly  was  affected  with  a  public  in- 
terest and  it  would  seem  that  the  issue  of  receiver's  certificates  for  the 
purpose  mentioned  might  have  been  supported  without  any  extension  in 
principle  of  the  existing  decisions.  The  Circuit  Court  of  Appeals  held, 
however,  that  because  the  Brooklyn  Rapid  Transit  Company  was  not 
engaged  in  business  which  was  affected  with  the  public  interest  at  the 
time  the  first  refunding  mortgage  was  executed  that  mortgage  could  not 
be  displaced  by  any  of  the  proposed  receiver's  certificates  over  protest 
of  the  mortgage  trustee. 

The  so-called  "six  months  rule"  or  the  rule  of  Fosdick  v.  Schall 2i 
is  likewise  confined  wholly  to  public  utility  corporations,25  and  applies 

2'  For  the  purpose  of  simplicity  the  relations  between  the  Consolidated  Com- 
pany and  its  subsidiary,  New  York  Municipal  Railway  Corporation,  are  dis- 
regarded. 

24  (1878)   99  U.  S.  235. 

"Wood  v.  Guarantee  Trust,  etc.  Co.  (1888)  128  U.  S.  416,  421,  9  Sup. 
Ct.  131;  Bernard  v.  Union  Trust  Co.  ct  al.  (C.  C.  A.  1908)  159  Fed.  620;  Union 
Trust  Co.  v.  Southern  Saw  Mills  etc.  Co.  (C.  C.  A.  1908)   166  Fed.  193. 
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only  to  claims  for  materials  delivered  or  services  rendered  in  connection 
with  maintenance  and  operation.26  In  other  words  it  does  not  apply 
to  claims  on  account  of  new  construction.-7  So  strictly  is  it  limited  that 
it  has  recently  been  held  28  in  the  Brooklyn  Rapid  Transit  receivership 
proceedings  that  a  contractor  who  built  vestibules  on  street  surface 
cars  in  order  to  enable  the  company  to  comply  with  an  order  of  the 
Public  Service  Commission  requiring  vestibules,  was  not  entitled  to  the 
benefit  of  the  six  months  rule  because  such  work  constituted  new  con- 
struction rather  than  an  expense  of  maintenance  or  of  operation. 

The  new  money  which  is  usually  required  in  reorganizations  is 
seldom  required  for  purposes  of  mere  maintenance  or  operation  or 
preservation  such  as  under  the  existing  decisions  with  respect  to  public 
utilities  are  the  only  purposes  for  which  receiver's  certificates  29  may  be 
issued  or  antecedent  claims  paid  in  priority  to  existing  liens.30  Rather 
are  such  new  moneys  needed  to  supply  working  capital  or  for  expendi- 
tures which   are  clearly  capital   in   their  nature. 

But  apart  from  the  question  of  what  the  law  is,  what  ought  the 
law  be?  This  is  largely  a  question  of  economic  policy,  on  which  opin- 
ions may  well  differ.  It  is  submitted,  however,  that  it  would  be  most 
unfortunate  if  the  federal  courts  should  assert  such  a  power  as  Mr. 
Rosenberg  believes  they  possess. 

If  there  exists  in  the  federal  courts  of  equity  such  a  power  of 
affirmative  compulsion  without  the  aid  of  statute,  it  obviously  is  not  de- 
pendent for  its  existence  upon  the  assent  of  any  proportion  of  the  par- 
ties affected  by  its  exercise.  In  other  words  if,  without  the  aid  of  stat- 
ute, a  federal  court  of  equity  may  compel  a  minority  of  the  holders  of 
an  issue  of  mortgage  bonds  to  accept  stock  in  a  reorganized  company 
and  not  afford  to  them  an  opportunity  to  receive  their  pro-rata  share 
of  the  proceeds  of  the  sale  of  the  mortgaged  property  there  exists  equal 
power  in  the  court,  in  case  there  is  no  majority  in  favor  of  any  plan,  to 
back  the  plan  supported  by  one  of  two  minorities,  and  compel  its  accep- 
tance by  the  other  minority.  Indeed  under  Mr.  Rosenberg's  theory  there 
exists  in  the  court  power  to  approve  a  plan  promulgated  by  a  minority 
and  force  its  acceptance  by  an  objecting  majority,  or  going  further,  to 

mSt.  Louis  Trust  Co.  et  al.  v.  Riley  (C.  C.  A.  1895)  70  Fed.  32;  Southern 
Railway  v.  Carnegie  Steel  Co.  (1900)  176  U.  S.  257,  296,  20  Sup.  Ct.  347;  Lacka- 
?iWH»a  etc.  Co.  v.  Farmers'  Loan  &  Trust  Co.  (1900)  176  U.  S.  298,  20  Sup. 
Ct.  363. 

"Crane  Co.  v.  Fidelity  Trust  Co.  el  al.  (C.  C.  A.  1916)  238  Fed.  693  (re- 
hearing denied  Feb.  13,  1917);  John  A.  Rocbling's  Sons  Co.  of  California  et  al. 
v.  Idaho  Ry.  Light  &  Power  Co.  et  al.  (C.  C.  A.  1917)  243  Fed.  527  (rehearing 
denied  Oct.  8,  1917)  ;  Central  Trust  Co.  of  New  York  v.  Colorado  Ry.  Light  & 
Power  (D.  C.  1912)  200  Fed.  85;  Wood  v.  (iiiarantee  Trust  etc.  Co.,  supra,  foot- 
note 25. 

**  Westinghousc  Electric,  etc.  Co.  v.  Brooklyn  Rapid  Transit  Co.  (D.  C, 
S.  D.t  N.  Y.,  Dec.  31,  1920)  Cons.  Cause  Eq.  No.  E15-347  (not  reported). 

"Illinois  Steel  Co.  v.  Ramsey  (C.  C.  A.  1910)  176  Fed.  853;  Farmers'  Loan 
&  Trust  Co.  y.  Burbank  Power  etc.  Co.  (D.  C.  1912)   196  Fed.  539. 

30  Cases  cited  supra,  footnotes  27,  28. 
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write  its  own  plan  of  reorganization  and  force  that  plan  upon  all  secur- 
ity holders  whether  they  will  or  no. 

With  no  intent  to  disparage  in  the  slightest  the  high  caliber  of  the 
men  who  sit  on  the  federal  bench,  it  is  submitted  that  this  is  not  a  power 
with  which  they  should  be  vested.  The  problems  of  a  reorganization 
are  usually  business  problems  rather  than  purely  legal  problems.  In- 
deed the  function  of  the  lawyer  who  practices  in  this  field  is  not  so 
much  to  tell  his  clients  what  plans  they  should  adopt  as  it  is  to  tell  them 
what  they  may  do.  The  development  of  a  sound  reorganization  plan 
for  any  complicated  business,  whether  public  utility  or  industrial,  usually 
involves,  besides  a  knowledge  of  the  relative  legal  rights  of  the  existing 
security  holders  in  the  properties  involved,  thorough  engineering  and 
financial  investigation,  for  the  purpose  of  a  reorganization  plan  is  not  so 
much  to  settle  present  litigation  as  it  is  to  build  a  sound  business  structure 
which  can  effectively  operate  in  the  future  for  the  service  of  the  public  and 
the  profit  of  those  whose  money  is  invested  in  it.  Few  are  the  lawyers 
whose  training  makes  them  experts  in  such  matters,  and,  again  without  de- 
preciation of  the  abilities  of  the  bench,  the  current  run  of  judicial  ex- 
perience in  the  trial  of  litigated  causes  is  not  calculated  to  develop  such 
expertness.  It  is  true  that  there  have  been  judges  large  in  mental  grasp 
who,  by  the  force  of  their  personality  and  their  keenness  of  judgment, 
have  been  able  successfully  to  effect  their  own  plans  of  reorganization 
when  the  parties  in  interest  were  unable  to  agree  or  had  produced  a 
plan  which  seemed  inequitable  to  the  courts,  but  such  judges  have  been 
few  in  number.  It  is  believed  that  the  bench  as  a  whole  would  be  just 
as  unwilling  to  undertake  the  vast  administrative  responsibility  which 
Mr.  Rosenberg's  theory  would  impose  upon  it  as  the  banking  community 
and  the  bar  are  unwilling  to  believe  that  there  exists  any  such  power. 
In  reorganizations,  as  in  other  branches  of  the  law,  the  judiciary  should, 
so  far  as  possible,  confine  itself  to  the  judicial  function,  that  is,  the  de- 
cision of  precise  controverted  questions  of  law  and  fact  and  the  adminis- 
tration of  private  business  by  governmental  bodies,  whether  courts  or 
commissions,  should  be  reduced  to  a  minimum. 

A  discussion  which  concedes  the  problem  which  Mr.  Rosenberg 
presents  but  rejects  his  solution  would  obviously  be  incomplete  with- 
out the  suggestion  of  an  alternative  solution.  In  substance  such  an 
alternative  has  already  been  suggested  by  Mr.  Rosenberg  in  the  Colum- 
bia Law  Review.31  Under  the  bankruptcy  power  32  it  would  be  both  com- 
petent 32a  and  wise  for  Congress  to  enact  legislation  based  in  part  upon  the 
composition  idea  embodied  in  our  present  Bankruptcy  Act 33  and  in  part 
upon  the   English   Companies  Act,34   whereby   a  plan   of    reorganization 

31  (1917)   17  Columbia  Law  Rev.  523. 

MU.  S.  Const.  Art.  I,  Sec.  8(4). 

32a  Canada  Southern  Ry.  v.  Gebhard   (1883)    109  U.  S.  527.  3  Sup.  Ct.  3<>3. 

33  (1898)  30  Stat.  549,  U.  S.  Comp.  Stat.   (1916)   §  9596. 

34  St.  8  Edw.  VII   (1908)  c.  69,  §§  129,  182,  199. 
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assented  to  by,  say,  at  least  three-fourths  of  the  creditors  of  any  class 
should  be  binding  upon  the  creditors  of  that  class  and  such  minority  should 
have  no  rights  in  the  property  other  than  under  the  plan,  unless  upon  a 
proceeding  brought  by  one  of  the  dissenting  minority  within  a  reasonably 
short  time,  say  sixty  days  after  the  filing  of  the  plan  with  the  court 
and  notice  to  creditors,  the  court  should  find  the  plan  inequitable  as  to  the 
dissenters.  In  the  absence  of  such  assent  by  any  class  of  creditors  the 
reorganization  should,  as  against  that  class,  be  left  to  the  machinery  of  the 
conventional  form  coupled  with  that  solution  of  the  problem  presented  by 
the  Bo\d  case  which  was  worked  out  in  the  Frisco,  the  Missouri  Pacific 
and  the  Chicago  and  Eastern  Illinois  reorganizations. 

While  it  is  not  possible  conscientiously  to  paint  for  such  a  plan  the 
picture  of  reduction  of  expenses,  expedition  and  accomplishment  of  abso- 
lute equity  which  has  been  painted  for  the  other  theory,  it  is  believed  that 
it  has  the  advantage  of  permitting  business  men  to  make  their  own  con- 
tracts instead  of  having  contracts  imposed  on  them  by  governmental 
agencies,  and  that  contracts  resulting  from  the  give  and  take,  and 
indeed  litigation,  of  business  men  over  business  problems  will  prove 
more  satisfactory  in  the  long  run,  both  for  the  public  and  for  the  par- 
ties in  interest,  than  contracts  written  by  paternalistic  judges  however 
competent  and  well  intentioned  they  may  be. 

Robert  T.  Swaine 

Xew  York  City 


SUPREME  COURT  DECISIONS  ON  THE  COMMERCE 
CLAUSE  AND  STATE  TAXING  POWER,  1910-1914 

Chief  Justice  Marshall  in  1827  established  that  the  taxing  power  of 
the  states  is  limited  by  the  grant  to  Congress  of  power  over  interstate  and 
foreign  commerce.  There  has  been  no  doubt  since  then  that  any  state 
tax  which  in  the  opinion  of  the  court  amounts  to  a  regulation  of  inter- 
state commerce  is  void.  No  such  concord,  however,  prevails  as  to  the 
tests  to  be  applied  for  determining  whether  a  tax  is  a  regulation  of  com- 
merce "in  the  constitutional  sense."  Judges  who  render  lip-service  to  the 
same  test  or  tests  often  part  company  in  applying  them.  Chief  Justice 
Marshall  anticipated  such  difficulties  when  with  reference  to  an  express 
limitation  on  state  taxing  power  he  said : 

"The  constitutional  prohibition  on  the  States  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel  an  interest 
in  preserving,  may  certainly  come  in  conflict  with  their  acknowledged 
power  to  tax  persons  and  property  within  their  territory.  The  power,  and 
the  restriction  on  it,  though  quite  distinguishable  when  they  do  not 
approach  each  other,  may  yet,  like  the  intervening  colors  between  white 
and  black,  approach  so  nearly  as  to  perplex  the  understanding,  as  colors 
perplex  the  vision  in  marking  the  distinction  between  them.  Yet  the  dis- 
tinction exists,  and  must  be  marked  as  the  cases  arise.  Till  they  do  arise, 
it  might  be  premature  to  state  any  rule  as  being  universal  in  its  applica- 
tion." x 

The  difficulties  have  been  even  greater  in  dealing  with  limitations  that 
arise  only  by  implication.  Such  general  rules  as  apparently  have  been 
evolved  cannot  stand  the  strain  of  economic  analysis,  and  their  generality 
is  open  to  suspicion  even  when  looked  at  with  the  blurred  vision  of 
legalistic  conceptualism.  Certainly  it  is  not  true,  as  often  professed,  that 
the  states  cannot  tax  interstate  commerce.  It  taxes  credulity  even  to  be- 
lieve that  they  cannot  tax  interstate  commerce  "as  such."  In  this  state  of 
affairs,  "there  is  wisdom  ...  in  the  ascertaining  of  the  intent  and 
application  of  .  .  .  the  Federal  Constitution,  by  the  gradual  process 
of  judicial  inclusion  and  exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such  decisions  may  be  found- 
ed." 2 

The  present  recital  covers  the  inclusion  and  exclusion  indulged  in 
by  the  Supreme  Court  on  the  topic  of  state  taxation  of  interstate  commerce 
during  the  four  terms'* of  court  from  October,  1910,  to  June,  1914.  This 
paper  is  a  companion  to  two  earlier  ones  covering  the  decisions  on  the 


'In  Brown  v.  Maryland  (U.  S.  1827)   12  Wheat.  419.  441. 

"Mr.  Justice  Miller,  in  Davidson  v.  New  Orleans  (1877)  96  U.  S.  97.  104. 
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commerce  clause  and  state  police  power  during  the  same  period.3  The 
restraint  there  practiced  is  observed  here.  The  method  is  that  of  the 
camera  rather  than  the  brush.  For  the  work  of  artists  the  spectator  is 
referred  to  the  law  review  discussions  pointed  out  in  the  footnotes.  A 
number  of  the  decisions  here  reviewed  involve  also  some  question  of  the 
effect  of  the  commerce  clause  on  the  exercise  of  state  police  power. 
These  are  indicated  by  including  in  the  citation  of  the  decision  a  reference 
to  the  place  in  this  journal  in  which  the  police  power  question  has  been 
presented. 

State  inspection  laws  brought  to  the  Supreme  Court  four  cases  in 
which  it  was  contended  that  the  fees  were  so  excessive  as  to  amount  to 
an  invalid  tax  on  interstate  commerce  and  not  merely  reimbursement  for 
the  expense  entailed ;  but  in  only  one  was  the  objection  found  to  be 
supported  by  the  facts.  This  was  Foote  v.  Stanley  4  in  which  Mary- 
land's fees  for  the  inspection  of  oysters  sold  or  packed  within  the  state 
had  yielded  about  $40,000  a  year,  of  which  only  one-third  went  to  pay 
the  salaries  of  the  inspectors  engaged  in  the  particular  work  for  which 
the  fee  was  ostensibly  levied.  Under  the  statute  the  excess  went  to  pay 
other  expenses  of  the  State  Fishery  Force  whose  duties  were  found  by 
the  court  to  be  more  concerned  with  other  matters  than  with  inspection. 
More  than  half  of  the  complainants'  oysters  were  of  Maryland  origin, 
but  the  whole  charge  on  them  was  held  invalid  "because  there  is  no 
claim  that  the  intrastate  commerce  can  be  separated  from  the  inter- 
state shipments,  or  that  the  legislature  would  have  taxed  one  and  left 
the  other  untaxed."  Mr.  Justice  Lamar  put  the  applicable  principles  as 
follows : 

"The  Constitution  prohibits  a  State  from  regulating  interstate  com- 
merce, but  at  the  same  time  authorizes  the  collection  of  the  necessary 
expenses  of  its  inspection  laws  with  the  result  that  interstate  commerce 
is  to  that  extent  lawfully  burdened.     .     .     . 

"Inspection  necessarily  involves  expense  and  the  power  to  fix  the 
fee,  to  cover  that  expense,  is  left  primarily  to  the  legislature  which 
must  exercise  discretion  in  determining  the  amount  to  be  charged,  since 
it  is  impossible  to  tell  exactly  how  much  will  be  realized  under  the 
future  operations  of  any  law.  Beside,  receipts  and  disbursements  may 
so  vary  from  time  to  time  that  the  surplus  of  one  year  may  be  needed  to 
supply  the  deficiency  of  another.  If,  therefore,  the  fees  exceed  cost  by 
a  sum  not  unreasonable,  no  question  can  arise  as  to  the  validity  of  the 
tax  so  far  as  the  amount  of  the  charge  is  concerned.  And  even  if  it 
appears  that  the  sum  collected  is  beyond  what  is  needed  for  inspection 
expenses,  the  courts  do  not  interfere,  immediately  on  application,  be- 
cause of  the  presumption  that  the  Legislature  will  reduce  the  fees  to  a 
proper  sum.  .  .  .  But  when  the  facts  show  that  what  was  known 
to  be  an  unnecessary  amount  has  been  levied,  or  that  what  has  proved 

I  1921  I  21  Columbia  Law  Rev.  737;  and  (1922)  22  Columbia  Law  Rev.  28. 
4  (1914)   232  U.  S.  494,  .14  Sup.  Ct.  377;    (1921)   21   Columbia  Law   Rev.  756. 
Sec  (]«;14)  14  Columbia  Law  Rev.  532. 
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• 

to  be  an  unreasonable  charge  is  continued,  then,  they  are  obliged  to  act 
in  the  light  of  those  facts  and  to  give  effect  to  the  provision  of  the 
Constitution  prohibiting  the  collection  by  a  State  of  more  than  is  neces- 
sary for  executing  its  inspection  laws.  In  such  inquiry  they  treat  the 
fees  fixed  by  the  Legislature  for  inspection  proper  as  prima  facie  rea- 
sonable and  do  not  enter  into  any  nice  calculation  as  to  the  difference  be- 
tween cost  and  collection ;  nor  will  they  declare  the  fees  to  be  excessive 
unless  it  is  made  clearly  to  appear  that  they  are  obviously  and  largely 
beyond  what  is  needed  to  pay  for  the  inspection  services  rendered.  Still, 
effect  must  be  given  to  the  provision  of  the  Constitution,  which,  in  un- 
usual and  emphatic  terms,  permits  the  State  to  collect  only  what  is 
'absolutely  necessary'.  If,  therefore,  it  is  shown,  that  the  fees  are  dis- 
proportionate to  the  service  rendered ;  or,  that  they  include  the  cost  of 
something  beyond  legitimate  inspection  to  determine  quality  and  condi- 
tion, the  tax  must  be  declared  void  because  such  costs,  by  necessary 
operation  obstruct  the  freedom  of  commerce  among  the  States."  5 

Earlier  in  the  opinion  inspection  was  distinguished  from  policing  though 
it  was  recognized  that  the  two  functions  may  sometimes  overlap.  The 
expenses  of  policing  proper  were  held  not  legitimately  part  of  the  cost 
of  inspection,  which  is  usually  "accomplished  by  looking  at  or  weigh- 
ing or  measuring  the  thing  to  be  inspected." 

In  three  other  cases  the  charge  that  the  fees  were  so  excessive  as  to 
make  the  law  in  effect  an  exercise  of  fiscal  power  was  held  not  to  be 
substantiated  by  proof.  In  Red  "C"  Oil  Co.  v.  Board  of  Agriculture  6 
the  bill  to  enjoin  the  operation  of  the  act  was  filed  when  the  statute  had 
been  in  force  but  two  days  "when,  of  necessity,  the  result  of  its  opera- 
tions was  conjectural."  The  charge  was  one-half  cent  per  gallon  of 
oil,  and  a  number  of  states  charged  more  than  that.  The  court  de- 
clined to  consider  the  operation  of  the  law  subsequent  to  the  filing  of 
the  bill,  justifying  this  refusal  not  only  on  technical  grounds  but  be- 
cause of  the  presumption  that  the  state  would  reduce  its  fees  if  experi- 
ence proved  them  excessive.  The  fact  that  the  statute  referred  to  the 
charge  as  a  tax  was  held  not  controlling,  since  the  demands  were  part  of 
an  inspection  law  and  therefore  to  be  judged  by  their  results.  In  Sav- 
age v.  Jones 7  the  fees  for  inspecting  feeding  stuffs  were  80  cents  per 
100  pounds,  with  corresponding  amounts  for  50  and  25  pounds.  An 
advance  payment  for  stamps  to  the  value  of  $5  was  required,  but  the 
complainant  was  declared  not  to  be  prejudiced  thereby  in  view  of  the 
volume  of  his  business.  No  proof  was  given  as  to  the  fiscal  results  of 
the  imposition  as  compared  with  the  cost  of  inspection.  Standard  Stock 
Food  Co.  v.  Wright 8  was  similar,  with  the  added  element  that  vendors 

5  Foote  v.  Stanley,  supra,  footnote  4,  pp.  503-4. 

6  (1912)  222  U.  S.  380,  32  Sup.  Ct.  152;  (1912)  21  Columbia  Law  Rev.  756. 
The  decision  in  the  state  court  is  commented  on  in  (1910)  10  Columbia  Law  Rev. 
72. 

T  (1912)  225  U.  S.  501,  32  Sup.  Ct.  715;  (1921)  21  Columbia  Law  Rev.  756; 
(1922)  22  Columbia  Law  Rev.  44. 

8  (1912)  225  U.  S.  540,  32  Sup.  Ct.  784;   (1921)  21  Columbia  Law  Rev.  756; 

(1922)  22  Columbia  Law  Rev.  45.  See   (1912)    18  Virginia  Law  Reg.  300. 
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of  certain  feeding  stuffs  had  to  pay  an  annual  license  fee  of  $100  in 
lieu  of  the  normal  charge  of  10  cents  a  ton.  The  complainant  had  sold 
some  $40,000  worth  of  its  product  in  the  state  annually  and  was  held 
to  be  in  no  position  to  contend  that  it  was  injured  by  the  flat  $100  fee 
in  lieu  of  the  charge  of  ten  cents  a  ton.  Here  again  there  was  no  proof 
that  the  state  had  reaped  a  profit  from  the  law. 

Several  cases  in  which  state  police  regulations  were  held  to  be 
invalid  regulations  of  interstate  commerce  visited  the  same  condemna- 
tion on  the  fees  which  the  state  had  seen  fit  to  demand.  The  business 
of  running  an  international  ferry  was  relieved  of  a  $50  annual  license 
fee  in  Sault  Ste.  Marie  v.  International  Transit  Co.9  Annual  license 
fees  of  $5  for  each  express  wagon  and  of  50  cents  for  each  driver  were 
held  wrongfully  demanded  from  wagons  and  drivers  engaged  in  de- 
livering interstate  express  in  Barrett  v.  New  York  10  and  Piatt  v.  Neiv 
York.11  The  impositions  were  said  not  to  be  inspection  fees  or  exactions 
for  the  use  of  the  streets.  The  wagons  delivered  local  and  interstate 
freight  indiscriminately,  but  only  about  two  per  cent  of  the  business 
was  local.  This  local  business  was  undoubtedly  subject  to  a  proper 
tax,  but  the  fees  before  the  court  were  inseparably  linked  with  the  in- 
valid provision  which  sought  to  prohibit  unlicensed  vehicles  or  drivers 
from  engaging  in  interstate  as  well  as  intrastate  commerce.  The  Kansas 
statute  held  invalid  in  Buck  Stove  Co.  v.  Vickcrs  12  because  of  its  at- 
tempt to  impose  a  license  and  other  requirements  on  foreign  corpora- 
tions engaged  exclusively  in  interstate  commerce,  required  the  payment 
of  a  $25  filing  fee  and  an  annual  tax  measured  by  total  capital  stock. 
These  fiscal  requirements  did  not  receive  explicit  conside'ation  since  the 
invalidity  of  the  police  requirements  disposed  of  the  controversy,  but 
the  provision  for  the  annual  tax  had  been  held  invalid  in  an  earlier 
case.  Whether  the  filing  fee  could  be  demanded  if  no  more  than  reason- 
able compensation  for  proper  supervision  is  a  question  not  answered, 
since  the  case  was  disposed  of  on  the  ground  that  the  method  adopted 
for  enforcing  the  supervision  was  a  direct  restraint  on  interstate  com- 
merce. 

Fees  were  sustained  in  two  cases  in  which  the  police  regulations 
with  which  they  were  connected  were  held  not  obnoxious  to  the  com- 
merce clause.  Western  Union  Telegraph  Co.  v.  Richmond 13  sought 
to  soothe  an  interstate  telegraph  company  by  reminding  it  that  the  sum 
of  $2  per  pole  and  $2  per  mile  of  underground  wire  "is  not  so  great  as 
has  been  charged  and  sustained  heretofore,"  and  by  saying  that  after  it 


'  '  1914)  234  U.  S.  333,  34  Sup.  Ct.  826;   (1921)  21  Columbia  Law  Rev.  741. 

:'  (  1914)  232  U.  S.  14,  34  Sup.  Ct.  203;  (1921)  21  Columbia  Law  Rev.  751. 
22)  22  Columbia  Law  Rev.  32,  n.  10.   See  (1914)  62  Univ.  of  Pennsylvania  Law 
Rev.  549.     The  decision  in  the  court  below  is  treated  in   (1911)   11  Columbia  Law 
Rev.  476. 

u  (1914)   232  U.  S.  35,  34  Sup.  Ct.  209;    (1921)  21   Columbia  Law  Rev.  751. 

12  (1912)  226  U.  S.  205.  33  Sup.  Ct.  41;   (1921)  21  Columbia  Law  Rev.  753. 

"  (1921)  224  U.  S.  160,  32  Sup.  Ct.  449;   (1922)  22  Columbia  Law  Rev.  46. 
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"has  paid  the  charges  without  complaint,  for  many  years,  it  would  re- 
quire  something  more  than  a  mere  protest  now  to  induce  us  to  find  it 
unreasonable."  Such  fees  do  not  depend  for  justification  on  the  taxing 
power  alone,  but  are  also  in  part  a  rental  charge  for  the  use  of  the 
streets  and  in  part  a  recompense  for  the  cost  of  supervision  which  the 
city  may  lawfully  undertake. 

In  De  Bary  v.  Louisiana  14  a  license  tax  on  the  business  of  selling 
intoxicating  liquors  was  held  applicable  to  sales  of  imports  in  the  original 
package  for  the  reason  that  the  Wilson  Act  of  Congress  permitted  the 
states  to  deal  with  such  liquor  on  its  arrival.  Chief  Justice  White  makes 
no  mention  of  the  fact  that  the  Wilson  Act  confines  its  permission  to 
the  laws  of  the  state  "enacted  in  the  exercise  of  its  police  powers,"  but 
in  reciting  the  facts  he  notes  that  "the  court  below  held,  first,  that  im- 
posing the  license  was  an  exertion  by  the  State  not  only  of  its  revenue 
powers,  but  of  its  police  authority,  brought  into  play  for  the  purpose  of 
regulating  the  sale  of  liquor." 

Three  cases  apply  the  established  principle  that  the  solicitation  of 
purchasers  for  goods  at  the  time  in  other  states  is  a  part  of  an  inter- 
state commerce  transaction  and  is  therefore  a  subject  that  cannot  be 
taxed  by  a  state.  Crenshaw  V.  Arkansas  15  involved  sales  of  stoves  to 
persons  in  Arkansas  by  agents  of  a  Missouri  corporation  who  carried 
a  sample  stove  around  in  Arkansas  and  got  orders  for  similar  stoves  to 
be  filled  from  the  stock  in  Missouri.  After  Arkansas  orders  were  ob- 
tained the  stoves  were  shipped  from  Missouri  in  carload  lots,  consigned 
to  the  agent  of  the  vendor,  and  were  then  delivered  to  the  purchasers 
in  the  same  form  and  package  in  which  they  had  been  delivered  to  the 
carrier  in  Missouri.  The  state  court  had  held  that  such  sales  came 
within  the  definition  of  peddling  contained  in  the  state  statute  and  had 
sustained  the  tax  on  the  authority  of  an  earlier  Supreme  Court  deci- 
sion permitting  a  state  to  tax  the  peddling  of  goods  of  extra-state 
origin.  Mr.  Justice  Day,  after  reviewing  the  cases  forbidding  the 
states  to  tax  "drummers"  for  sales  of  goods  not  at  the  time  within  the 
state,  held  that  the  sales  in  the  case  before  him  belonged  in  the  same 
category.  The  decision  relied  on  by  the  state  court  was  said  to  be  one 
in  which  "there  was  no  movement  of  goods  in  interstate  commerce  be- 
cause of  orders  taken  for  their  sale"  but  in  which  "the  specific  articles 
carried  about  by  the  peddler,  and  none  other,  were  sold  and  delivered  by 
him."  The  state  was  told  that  it  could  not  by  any  definition  make  a 
peddler  out  of  one  who  was  not  a  peddler  as  that  term  had  been  used 
by  the  Supreme  Court  in  interpreting  the  commerce  clause.  Of  the 
case  before  the  court  Mr.  Justice  Day  said : 


14 (1913)  227  U.  S.  108,  33  Sup.  Ct.  239;  (1922)  22  Columbia  Law  Rev.  47. 
See  (1913)  26  Harvard  Law  Rev.  533,  554. 

16  (1913)  227  U.  S.  389,  33  Sup.  Ct.  294.     See  (1913)  1  Georgetown  Law  Journ. 
247;   (1913)   18  Virginia  Law  Reg.  950. 


138  COLUMBIA  LAW  REVIEW 

"Here,  as  the  facts  show,  the  sample  ranges  carried  about  from  place  to 
place  are  not  sold.  Orders  are  taken  and  transmitted  to  the  manufac- 
turer in  another  State  for  ranges  to  be  delivered  in  fulfillment  of  such 
orders,  which  are  in  fact  shipped  in  interstate  commerce  and  delivered 
to  the  persons  who  ordered  them.  Business  of  this  character,  as  well 
settled  by  the  decisions  of  this  court,  constitutes  interstate  commerce, 
and  the  privilege  of  doing  it  cannot  be  taxed  by  the  state."  16 

Other  taxes  imposed  upon  similar  transactions  by  the  same  Arkansas 
statute  were  held  invalid  in  Rogers  v.  Arkansas.11 

The  business  held  not  subject  to  a  license  tax  in  Stewart  v.  Michi- 
gan 18  consisted  of  sales  of  groceries  and  other  merchandise  from  Illi- 
nois for  which  previous  orders  were  obtained  in  Michigan.  The  goods 
were  consigned  by  the  shipper  in  Illinois  to  himself  in  Michigan  with 
no  identifying  marks  on  the  packages  except  as  to  their  contents.  After 
their  arrival  an  agent  of  the  seller  allocated  them  to  the  previous  pur- 
chasers by  use  of  the  original  orders.  In  the  argument  the  state  con- 
ceded that  this  business  was  within  the  principle  of  the  Crenshazv  case, 
and  sought  to  sustain  the  conviction  for  selling  without  paying  the 
license  tax  on  the  ground  that  the  evidence  showed  that  some  sales 
were  made  from  the  car  or  a  storeroom  in  Michigan  without  being  in 
response  to  any  previous  orders.  Chief  Justice  White  insisted,  how- 
ever, that  the  indictment  was  for  alleged  peddling  and  not  for  any  sales 
from  the  car  or  storeroom,  and  that  to  sustain  the  conviction  because 
of  the  latter  sales,  when  it  was  concededly  erroneous  for  those  which 
the  state  court  mistakenly  conceived  of  as  peddling,  "would  amount  to 
a  condemnation  without  a  hearing,  and  therefore  constitute  a  denial  of 
due  process  of  law." 

In  other  cases  the  complainants  were  held  to  be  taxable  by  the 
state  because  engaged  in  other  business  than  interstate  commerce. 
Singer  Sezinng  Machine  Co.  v.  Brickcll ia  involved  an  Alabama  tax  on 
persons  selling  or  delivering  sewing  machines.  In  addition  to  the  state 
tax  of  $50  annually  for  each  county  in  which  business  is  done  and  $25 
additional  for  each  wagon  in  each  county,  there  were  county  taxes 
amounting  to  50  per  cent  of  the  state  taxes.  In  one  county  in  the  state 
the  business  consisted  entirely  of  the  solicitation  of  orders  to  be  filled 
from  stock  without  the  state.  The  state  court  had  held  this  business 
exempt  under  the  commerce  clause,  and  the  Supreme  Court  remarked 
that  this  decision  was  obviously  correct.  In  the  other  twenty-nine  coun- 
ties the  agents  of  the  complainant  took  the  machines  about  in  wagons, 
solicited  contracts  for  purchase  or  rental  and  made  immediate  delivery 
from  the  wagons  to  purchasers  or  lessees.  Sales  and  rentals  were  also 
made   from  stock  in  established  places  of  business   in  the  state.     This 

"  Crenshaw  v.  Arkansas,  supra,  footnote  15,  p.  401. 

17  ( 1913)  227  U.  S.  401,  33  Sup.  Ct.  298. 

"  (1914)  232  U.  S.  665,  34  Sup.  Ct.  476.     See  (1914)  12  Michigan  Law  Rev.  693. 

"  (1914)  233  U.  S.  304,  34  Sup.  Ct.  493. 
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business  was  held  to  be  clearly  within  an  earlier  decision  allowing  the 
state  taxation  of  peddlers  making  immediate  sales  of  articles  brought  into 
the  state  before  orders  are  received.  The  only  serious  question  in  the  case 
was  whether  the  statute  was  separable  by  counties  so  that  its  inapplica- 
bility in  one  county  would  not  interfere  with  its  enforcement  in  the  other 
twenty-nine.  This  question  the  court  answered  in  the  affirmative. 
Whether  any  part  of  the  tax  could  have  been  sustained  for  any  county 
in  which  the  business  was  both  interstate  and  intrastate  was  not  considered 
since  the  facts  did  not  present  it.20 

The  tax  sustained  in  Banker  Brothers  Co.  v.  Pennsylvania  21  was  a 
sales  tax  of  one  per  cent.  The  question  was  whether  the  sales  in  question 
were  interstate  or  intrastate.  The  Pennsylvania  purchasers  dealt  only  with 
the  Banker  firm  in  Pennsylvania  who  filled  their  orders  by  getting  cars 
from  the  George  X.  Pierce  Company  in  New  York.  There  was  a  war- 
ranty direct  from  the  extra-state  manufacturer  to  the  customer  of  the 
Banker  firm,  and  the  price  to  the  customer  was  "f.  o.  b.  factory";  but 
these  circumstances  were  held  not  to  make  the  purchaser's  transaction  one 
with  the  extra-state  manufacturer  as  an  undisclosed  principal.  As  Mr. 
Justice  Lamar  put  it : 

"These  were  mere  incidents  of  the  intrastate  contract  of  sale  between 
Banker  Brothers  Company  and  the  purchaser  in  Pittsburg,  who  was  not 
concerned  with  the  question  as  to  how  the  machine  was  acquired  by  his 
vendor,  or  whether  that  company  bought  it  from  another  dealer  in  the 
same  city  or  from  the  manufacturer  in  New  York.  The  contract  was 
made  in  Pennsylvania,  and  was  there  to  be  performed  by  the  delivery  of 
the  automobile  and  the  payment  of  the  balance  of  the  purchase  price. 
.  .  .  The  court  properly  held  it  was  not  an  interstate  transaction,  but 
taxable  under  the  laws  of  Pennsylvania."  22 

In  view  of  later  decisions  which  forbid  state  taxes  on  sales  within  the  state 
of  articles  of  extra-state  origin  still  within  the  original  packages  when 
the  vendor  owns  the  goods  both  before  and  after  their  introduction  into 
the  state,23  it  is  interesting  to  note  that  in  the  Banker  case  nothing  is  said 
as  to  whether  the  cars  were  sold  in  their  original  packages  or  not.  The 
opinion  states  only  that  "the  Banker  Brothers  Company,  on  paying  the 
draft,  took  up  the  bill  of  lading,  received  from  the  carrier  an  automobile 
which,  though  shipped  in  interstate  commerce,  had  become  at  rest  in  the 
state  of  Pennsylvania,"  and  that  "Banker  Brothers  Company  had  the  title, 
and  delivered  it  to  the  purchaser  on  his  paying  the  balance  of  the  purchase 
money." 

20  Other  cases  on  state  taxation  of  sales  are  noted  in   (1914)  2  California  Law 
Rev.  232  and  (1912)  18  Virginia  Law  Reg.  302. 

21  (1911)   222  U.   S.  210,  32  Sup.  Ct.  38.     See   (1912)    74  Central   Law  Journ. 
79;   (1912)  25  Harvard  Law  Rev.  566. 

"Banker  Brothers  Co.  v.  Pennsylvania,  supra,  footnote  21,  p.  214. 
"Askren  v.  Continental  Oil  Co."  (1920)   252  U.  S.  444,  40  Sup.  Ct.  355;  Bow- 
man v.  Continental  Oil  Co.   (1921)   41  Sup.  Ct.  606. 
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Browning  v.  Waycross  2i  involved  a  municipal  ordinance  imposing  an 
annual  occupation  tax  of  $25  upon  "lightning  rod  agents  or  dealers  en- 
gaged in  putting  up  or  erecting  lightning  rods."  This  was  held  properly 
demanded  from  the  agent  of  an  extra-state  vendor,  because  the  affixing 
of  the  rods  after  their  arrival  was  thought  to  be  an  independent  local 
business  not  essential  to  making  the  interstate  sale.  The  fact  that  the  con- 
tract of  sale  required  the  seller  to  erect  the  rods  without  extra  charge  was 
put  aside  on  the  ground  that  "it  was  not  within  the  power  of  the  parties  by 
the  form  of  their  contract  to  convert  what  was  exclusively  a  local  business, 
subject  to  state  control,  into  an  interstate  commerce  business,  protected  by 
the  commerce  clause."  Earlier  cases  in  which  acts  within  the  state  which 
separately  considered  were  not  interstate  commerce  but  which  had  been 
held  part  of  the  interstate  transaction  were  distinguished  and  the  possible 
limitation  of  the  present  decision  was  pointed  out  by  Chief  Justice  White 
as  follows: 

"Of  course  we  are  not  called  upon  here  to  consider  how  far  interstate 
commerce  might  be  held  to  continue  to  apply  to  an  article  shipped  from 
one  State  to  another,  after  delivery  and  up  to  and  including  the  time  when 
the  article  was  put  together  or  made  operative  in  the  place  of  destination 
in  a  case  where  because  of  some  intrinsic  and  peculiar  quality  or  inherent 
complexity  of  the  article,  the  making  of  such  agreement  was  essential  to 
the  accomplishment  of  the  interstate  transaction.  In  saying  this  we  are 
not  unmindful  of  the  fact  that  some  suggestion  is  here  made  that  the 
putting  up  of  the  lightning  rods  after  delivery  by  the  agent  of  the  seller 
was  so  vital  and  so  essential  as  to  render  it  impossible  to  contract  without 
an  agreement  to  that  effect,  a  suggestion  however  which  we  deem  it  un- 
necessary to  do  more  than  mention  in  order  to  refute  it."  25 

One  of  the  contentions  advanced  in  Williams  v.  Talladega  2G  was  that 
a  municipal  occupation  tax  of  $100  a  year  on  telegraph  companies,  in 
spite  of  being  explicitly  confined  to  intrastate  business,  was  a  regulation  of 
interstate  commerce  because  the  local  business  was  unremunerative.  In 
declining  to  hold  the  tax  invalid  on  this  ground  Mr.  Justice  Day  said : 

"It  is  further  contended  that  the  tax  is  unreasonable  and  unjust  be- 
cause of  its  effect  upon  interstate  business.  The  reasonableness  of  the 
ordinance,  unless  some  Federal  right  set  up  and  claimed  is  violated,  is 
a  matter  for  the  State  to  determine.  It  is  contended  that  the  result  of 
the  tax  upon  the  intrastate  business  conducted  at  a  loss  is  to  impose  a 
burden  upon  the  other  business  of  the  company  and  is  therefore  void. 
The  Supreme  Court  of  Alabama,  however,  reached  the  conclusion  that 
the  attempted  test  for  eleven  months,  showing  a  loss  of  eighty-six  cents, 
is  not  a  sufficiently  accurate  representation  of  the  business  of  the  com- 
pany conducted  at  Talladega  to  render  the  tax  void.  With  this  view 
we  agree,  and  we  are  not  satisfied  that  the  tax  is  such  as  to  impose  a 

M  (1914)  233  U.  S.  16,  34  Sup.  Ct.  578. 

*  Ibid.  23. 

*  (1912)  226  U.  S.  404,  33  Sup.  Ct.  116.    See  (1913)  18  Virginia  Law  Reg.  858. 
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burden  upon  interstate  commerce,  and  therefore  make  it  subject  to  at- 
tack as  a  denial  of  Federal  right."  27 

It  was  also  held  that  the  tax  was  not  imposed  on  a  federal  franchise, 
since  the  act  of  Congress  which  the  complainant  adduced  as  a  franchise 
was  held  to  be  purely  permissive  and  to  confer  no  exemption  from  the 
ordinary  burdens  of  taxation.  In  spite  of  these  acquittals  the  tax  was 
held  bad  because  imposed  indiscriminately  on  all  intrastate  business  in- 
cluding that  of  sending  messages  for  the  federal  government.  The  flat 
fee  made  the  invalid  part  of  the  tax  inseparable  from  the  rest. 

The  objection  urged  in  Ewing  v.  Leavemvorth  28  against  a  municipal 
license  tax  of  $50  a  year  on  express  companies  transmitting  packages 
between  points  in  the  state  and  not  for  the  federal  government  was 
that  the  traffic  in  and  out  of  Leavenworth  was  all  interstate  because  it 
necessarily  passed  through  Missouri  even  though  it  was  between  Leaven- 
worth and  other  Kansas  points.  It  had  previously  been  held  that  a  state 
may  tax  such  proportion  of  the  receipts  from  transit  between  two  points 
in  the  state  passing  through  another  state  as  is  properly  attributable  to 
the  journey  within  the  state.  These  decisions  were  held  to  apply  and 
to  render  lawful  the  flat  privilege  tax  of  $50  imposed  on  similar  busi- 
ness, without  discussion  of  any  possible  difference  between  such  a  flat 
tax  and  one  measured  only  by  the  proportion  of  the  transit  that  takes 
place  within  the  state.  A  case  denying  the  power  of  the  state  to  regulate 
the  rates  for  such  interstate-intrastate  transportation  was  held  inap- 
plicable because  it  previously  had  been  pointed  out  that,  while  rate  regu 
lation  directly  operates  on  the  transit  outside  of  the  borders  of  the 
state,  taxation  does  not. 

A  $100  state  privilege  tax  on  commercial  reporting  agencies  was 
sustained  in  United  States  F.  &  G.  Co.  v.  Kentucky  29  on  the  ground 
that  such  business  is  not  itself  interstate  commerce  even  though  the 
reports  of  financial  credit  are  sent  to  extra-state  houses  contemplating 
interstate  sales  to  the  person  whose  credit  is  inquired  about.  In  sup- 
port of  the  decision  Mr.  Justice  Pitney  said : 

"There  is  no  direct  or  necessary  connection  between  the  service  per- 
formed by  plaintiff  in  error  through  its  representatives  and  the  making 
or  fulfillment  of  commercial  contracts.  The  most  that  can  be  said  is 
that  inquiries  received  by  those  representatives  in  Kentucky  with  respect 
to  the  credit  and  standing  of  persons  engaged  in  business  in  that  State 
may  be  received  from  merchants  without  the  State  in  anticipation  of 
commercial  transactions  between  them  in  the  future.  .  .  .  The  cir- 
cumstance that  in  a  substantial  number  of  cases — even  if  in  the  greater 
number — there  is  correspondence,  by  letter  or  otherwise,  from  State  to 

"  Williams  v.  Talladega,  supra,  footnote  26,  pp.  416-17. 

^  (1913)  226  U.  S.  464,  33  Sup.  Ct.  157.     See   (1913)   13  Columbia  Law  Rev. 
551;  (1913)  26  Harvard  Law  Rev.  457. 

..,  "1W")  231  U.  S.  394,  34  Sup.  Ct.  122.  See  (1914)  14  Columbia  Law  Rev. 
147,  173.  The  decision  in  the  state  court  is  commented  on  in  (1911)  20  Yale  Law 
Journ.  315. 
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State,  which  may  perhaps  have  an  effect  upon  the  conduct  of  other  par- 
ties about  entering  or  not  entering  into  transactions  of  interstate  com- 
merce, is  not  controlling. 

"The  present  case  has  no  close  parallel  in  former  decisions,  but 
in  some  of  its  aspects  it  bears  a  resemblance  to  the  case  of  a  tax  im- 
posed upon  a  resident  citizen  engaged  in  a  general  business  that  happens 
to  include  a  considerable  share  of  interstate  business;  Ficklen  v.  Shelby 
County,  145  U.  S.  1.  Or  the  business  of  the  live  stock  exchange  that 
was  under  consideration  in  Hopkins  v.  United  States,  171  U.  S.  578, 
592.  Or  the  business  of  a  cotton  broker  dealing  in  futures  or  options. 
Ware  v.  Mobile  County,  209  U.  S.  405. 

"To  warrant  interference  with  the  exercise  of  the  taxing  power 
of  a  State  on  the  ground  that  it  obstructs  or  hampers  interstate  com- 
merce, it  must  appear  that  the  burden  is  direct  and  substantial.  We  do 
not  think  the  present  is  such  a  case."  30 

It  may  be  noted  that  Mr.  Justice  Pitney  hints  that  this  commercial  re- 
porting business  is  not  commerce  at  all  and  that  this  rather  than  the  want 
of  an  interstate  character  in  the  business,  may  be  his  dominant  thought. 
This  idea  is  more  explicitly  the  basis  of  New  York  Life  Insurance 
Co.  v.  Deer  Lodge  County  81  which  held  a  foreign  insurance  company 
liable  to  a  tax  measured  by  the  excess  of  premiums  over  losses  and 
ordinary  expenses,  although  the  policies  came  from  without  the  state 
and  the  premiums  were  transmitted  from  the  taxing  state  to  the  home 
office  in  another  state.  Mr.  Justice  McKenna  reviews  the  earlier  cases 
establishing  the  doctrine  "that  insurance  was  not  commerce,  but  a  per- 
sonal contract"  and  adds  his  approval  of  that  doctrine  as  follows : 

"A  policy  of  insurance,  the  cases  declare,  is  a  personal  contract,  a  mere 
indemnity,  for  a  consideration,  against  the  happening  of  some  contingent 
event  which  may  bring  detriment  to  life  or  property,  and  its  character 
is  the  same  no  matter  what  the  event  insured  against;  .  .  .  Nor 
does  the  character  of  the  contracts  change  by  their  numbers  or  the  resi- 
dence of  the  parties.     .     .     . 

"The  number  of  transactions  do  not  give  the  business  any  other 
character  than  magnitude.  .  .  .  Nor,  again,  does  the  use  of  the 
mails  determine  anything.  Certainly  not  that  which  takes  place  before 
and  after  the  transaction  between  the  plaintiff  and  its  agents  in  secret 
or  in  regulation  of  their  relations.  But  put  agents  to  one  side  and  sup- 
pose the  insurance  company  and  the  applicant  negotiating  or  consum- 
mating a  contract.  That  they  may  live  in  different  States  and  hence  use 
the  mails  for  their  communications  does  not  give  character  to  what  they 
do :   cannot   make   a  personal   contract   the  transportation   of    commodi- 

from  one  State  to  another,  to  paraphrase  Paul  v.  Virginia.  Such 
might  be  incidents  of  a  sale  of  real  estate  (certainly  nothing  can  be 
more  immobile).  Its  transfer  may  be  negotiated  through  the  mails  and 
completed  by  the  transmission  of  the  consideration  and  the  instrument 
of  transfer  also  through  the  mails. 

"It  is  contended  that  the  policies  are  subject  to  sale  and  transfer, 

M  United  States  f.  &  G.  Co.  v.  Kentucky,  supra,  footnote  29,  pp.  398-99. 
■  (1913)  231   U.  S.  495,  34  Sup.  Ct.  167.     See  (1914)   14  Columbia  Law  Rev. 
149,  173;   (1914)  8  Illinois  Law  Rev.  641;   (1914)    12  Michigan  Law  Rev.  498. 
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may  be  used  for  collateral  security  and  other  commercial  purposes. 
This  may  be,  but  this  use  of  them  is  after  their  creation,  a  use  by  the 
insured,  not  by  the  insurer.  The  quality  that  is  thus  ascribed  to  them 
may  be  ascribed  to  any  instrument  evidencing  a  valuable  right.  The 
argument  was  anticipated  in  Paul  v.  Virginia,  citing  Nathan  v.  Louisiana, 
where,  as  we  have  seen,  a  tax  on  money  and  exchange  brokers,  who 
dealt  in  the  purchase  and  sale  of  foreign  bills  of  exchange  was  sus- 
tained as  not  conflicting  with  the  constitutional  power  of  Congress  to 
regulate  commerce  among   the   States   or   with    foreign   nations." 32 

The  insurance  company  relied  on  cases  holding  that  the  transportation 
of  lottery  tickets  across  state  lines  and  the  enterprise  of  education  by 
correspondence  across  state  lines  are  interstate  commerce,  but  Mr.  Jus- 
tice McKenna  answered  that  these  "were  concerned  with  transactions 
which  involved  the  transportation  of  property,  «and  were  not  mere  per- 
sonal contracts."  Among  "cognate  cases  ...  of  contracts  incident 
to  commerce,  but  not  of  themselves  commerce,"  he  referred  to  those 
sustaining  state  taxes  on  the  solicitation  of  laborers  to  work  in  other 
states,  on  contracts  for  the  sale  of  cotton  for  future  delivery  which  might 
be  fulfilled  by  furnishing  cotton  from  any  source,  and  on  the  business 
of  receiving  money  for  transmission.  Justices  Hughes  and  Van  De- 
vanter  dissented,  but  without  stating  their  reasons. 

Of  five  cases  dealing  with  taxes  on  foreign  corporations,  three  in- 
volved excises  measured  by  part  or  all  of  the  gross  receipts  from  busi- 
ness done  within  the  state.  It  is  well  established  that  gross  receipts 
from  interstate  commerce  are  not,  as  such,  a  proper  subject  of  state  tax- 
ation ;  but  indirect  ways  of  taxing  them  are  sometimes  excused.  Thus 
in  United  States  Express  Co.  v.  Minnesota33  where  the  imposition 
measured  by  gross  receipts  was  declared  by  the  statute  to  be  in  lieu  of 
all  taxes  on  property,  the  demand  was  sustained  as  a  property  tax. 
Some  of  the  receipts  included  in  the  assessment  were  for  the  Minne- 
sota part  of  the  carriage  between  two  Minnesota  points  over  a  line 
partly  in  another  state.  This  was  held  proper  under  previous  decisions 
holding  that  such  a  tax  is  not  a  burden  on  interstate  commerce.  Other 
receipts  were  from  the  carriage  in  Minnesota  of  express  passing  through 
the  state  or  entering  or  leaving  it.  As  to  these  Mr.  Justice  Day  de- 
clared : 

"The  right  of  the  state  to  tax  property,  although  it  is  used  in  inter- 
state commerce,  is  thoroughly  well  settled.     .     .     . 

"The  Supreme  Court  of  Minnesota  construed  the  tax  to  be  a 
property  tax,  measured  by  the  gross  earnings  within  the  State,  which, 
under  their  construction  of  the  tax,  included  the  earnings  here  in  ques- 
tion  While  the  determination  that  the  tax  is  a  property  tax 

measured  by  gross  receipts  is  not  binding  upon  this  court,  we  are  not 

3i  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  supra,  footnote  31,  pp.  508-10. 

33  (1912)  223  U.  S.  3?6,  32  Sup.  Ct.  211.  See  (1912)  25  Harvard  Law  Rev. 
671;  (1912)  10  Michigan  Law  Rev.  653.  The  decision  in  the  state  court  is  treated 
in  (1911)  25  Harvard  Law  Rev.  95. 
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prepared  to  say  that  this  conclusion  is  not  well  founded,  in  view  of  the 
provisions  and  purposes  of  the  law. 

"The  statute  itself  provides  that  the  assessments  under  it  'shall  be 
in  lieu  of  all  taxes  upon  its  property.'  In  other  words,  this  is  the  only 
mode  prescribed  in  Minnesota  for  exercising  the  recognized  authority  of 
the  State  to  tax  the  property  of  express  companies  as  going  concerns 
within  its  jurisdiction.  If  not  taxed  by  this  method,  the  property  is  not 
taxed  .at  all.     .     .     . 

"Upon  the  whole,  we  think  the  statute  falls  within  that  class  where 
there  has  been  an  exercise  in  good  faith  of  a  legitimate  taxing  power,  the 
measure  of  which  taxation  is  in  part  the  proceeds  of  interstate  commerce, 
which  could  not,  in  itself,  be  taxed,  and  does  not  fall  within  that  class  of 
statutes  uniformly  condemned  in  this  court,  which  show  a  manifest  at- 
tempt to  burden  the  conduct  of  interstate  commerce,  such  power,  of  course, 
being  beyond  the  authority  of  the  State."  34 

It  was  also  pointed  out  that  there  was  no  suggestion  in  the  record 
"that  the  amount  of  the  tax  is  unduly  great,  having  reference  to  the  real 
value  of  the  property  of  the  company  within  the  state  and  the  assess- 
ment made." 

The  gross  receipts  tax  before  the  court  in  Meyer  v.  Wells,  Fargo 
&  Co.35  was  declared  by  the  Oklahoma  statute  under  which  it  was 
levied  to  be  "in  addition  to  the  taxes  levied  and  collected  upon  an  ad 
valorem  basis  upon  the  property  and  assets  of  such  corporation."  There 
was  dispute  as  to  the  proper  construction  of  these  words,  but  the  court 
found  that  all  the  property  and  assets  were  subject  to  the  separate  ad 
valorem  tax  and  held  that  this  gross  receipts  tax  "cannot  be  an  attempt  to 
reach  the  value  of  what  is  by  the  law  to  be  valued  and  taxed  in  a  different 
way."  Mr.  Justice  Holmes  insisted  further  that  the  gross  receipts  tax 
was  not  "intended  to  reach  only  the  additional  value  given  by  its  being 
part  of  a  going  concern  to  property  already  taxed  in  the  separate  items" 
and  that  "it  is  plain  that  the  gross  receipts  from  all  sources  could  not 
have  been  used  as  a  means  for  estimating  the  going  value  of  the  prop- 
erty within  the  state."  In  this  view  of  the  tax,  it  was  clearly  condemned 
by  prior  decisions.  The  court  refused  to  reinterpret  the  statute  so  as  to 
confine  its  grasp  to  receipts  from  intrastate  commerce,  since  it  plainly 
sought  to  reach  "the  total  gross  receipts."  Even  as  a  property  tax,  the 
assessment  would  be  bad  because  a  good  part  of  the  gross  receipts  came 
from  investments  in  bonds  and  land  all  outside  of  Oklahoma.  Further 
points  in  the  case  involved  the  propriety  of  issuing  an  injunction  and 
the  absence  of  any  necessity  of  a  tender  by  the  complainant  of  what  it 
might  lawfully  be  compelled  to  pay. 

The  gross  receipts   tax  sustained   in    Ohio   Tax   Cases 36  explicitly 


"  United  States  Express  Co.  v.  Minnesota,  supra,  footnote  33,  pp.  344-48. 

"(1912)  223  U.  S.  298,  32  Sup.  Ct.  218.  See  (1912)  25  Harvard  Law  Rev. 
671.  In  (1910)  9  Michigan  Law  Rev.  702  is  a  note  on  Galveston,  H.  &  S.  A.  Rv 
Co.  v.  Texas  (1908)  210  U.  S.  217,  28  Sup.  Ct.  638,  holding  that  a  state  cannot  tax 
gross  receipts  from  interstate  commerce. 

"  (1914)  232  U.  S.  576,  34  Sup.  Ct.  372.    Mr.  Justice  Day  did  not  sit. 


COMMERCE  CLAUSE  AND  STATE  TAXING  POWER    145 

excluded  "all  earnings  derived  wholly  from  interstate  business  or  busi- 
ness done  for  the  federal  government."  Yet  the  company  contended 
that  the  tax  was  in  effect  on  interstate  commerce  because  it  was  a  sub- 
stitute for  a  prior  tax  on  all  receipts  which  had  been  assessed  at  a 
rate  of  one  per  cent,  the  present  tax  being  assessed  at  a  rate  of  four  per 
cent  on  the  intrastate  receipts  which  were  in  fact  about  one- fourth  of 
the  total  receipts.  Thus  the  new  tax  on  the  local  receipts  at  the  higher 
rate  yielded  about  what  would  come  in  from  the  old  tax  on  total  receipts 
at  the  lower  rate.  Mr.  Justice  Pitney  disposed  of  this  objection  by 
saying : 

"The  present  act  does  not  on  its  face  manifest  a  purpose  to  inter- 
fere with  interstate  commerce,  and  we  are  unable  to  accept  the  his- 
torical facts  alluded  to  as  sufficient  evidence  of  a  sinister  purpose,  such 
as  would  justify  this  court  in  striking  down  the  law.  We  could  not  do 
this  without  in  effect  denouncing  the  legislature  of  the  State  as  guilty  of 
a  conscious  attempt  to  evade  the  obligations  of  the  Federal  Constitu- 
tion. Assuming  the  law  was  changed  in  1910  because  of  a  fear  that  the 
Cole  Law  would  be  held  unconstitutional,  the  mere  fact  that,  while  ex- 
cluding interstate  earnings  from  the  multiplicand,  the  multiplier  was 
increased,  is  not  of  itself  deemed  sufficient  evidence  of  an  unlawful 
effort  to  burden  a  privilege  that  is  not  a  proper  subject  of  state  tax- 
ation." 37 

Two  cases  related  to  corporate  excises  measured  by  total  capital 
stock  or  having  some  reference  thereto.  It  had  previously  been  held 
that  an  excise  on  the  local  business  of  an  interstate  telegraph  company 
measured  by  its  total  capital  stock  is  in  substance  a  tax  on  property 
without  as  well  as  within  the  state  and  is  therefore  invalid  as  a  regula- 
tion of  interstate  commerce  and  a  denial  of  due  process  of  law.  Such  a 
tax  on  a  foreign  railroad  corporation  came  before  the  court  in  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  O'Connor38  and  was  held  to  be  within  the  ruling  of 
the  earlier  cases.  After  noting  that  the  Colorado  statute  imposed  a  tax  of 
2  cents  on  each  $1000  of  the  plaintiff's  capital  stock,  Mr.  Justice  Holmes 
continued : 

"The  plaintiff  is  a  Kansas  corporation.  The  greater  part  of  its  property 
and  business  is  outside  of  the  state  of  Colorado,  and  of  the  business 
done  within  that  State  but  a  small  proportion  is  local,  the  greater  part 
being  commerce  among  the  States.  Therefore  it  is  obvious  that  the  tax 
is  of  the  kind  decided  by  this  court  to  be  unconstitutional,  .  .  . 
even  if  the  temporary  forfeiture  of  the  right  to  do  business  declared  by 
the  statute  be  confined  by  construction,  as  it  seems  to  have  been  below, 
to  business  wholly  within  the  State.  .  .  .  The  defendant  did  not 
argue  that  the  tax  could  be  maintained,  but  contended  only  that  the  pay- 
ment was  voluntary  and  that  the  defendant  is  not  the  proper  person  to 
be  sued."39 


Ohio  Tax  Cases,  supra,  footnote  36,  p  593. 
"  (1912)  .223  U.  S.  280,  32  Sup.  Ct.  216. 
39  Ibid.  285. 
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The  payment  was  held  not  to  be  voluntary,  since  the  statute  forfeited 
the  right  of  the  corporation  to  do  business  until  the  tax  was  paid,  and 
imposed  a  penalty  of  ten  per  cent  for  each  delay  of  six  months  or  frac- 
tion thereof.  The  defendant  secretary  of  state  was  held  subject  to 
suit  because  he  had  taken  the  money  after  protest  and  because  pro- 
vision was  made  in  the  statute  for  refunding  by  the  state  auditor  when  it 
was  determined  in  any  action  at  law  that  a  corporation  had  erroneously 
paid  a  tax  to  the  secretary  of  state.  "We  must  presume,"  concluded 
Mr.  Justice  Holmes,  "that  a  judgment  in  the  present  action  would  satis- 
fy the  law."  40 

A  variant  of  the  excises  measured  by  total  capital  stock  came  before 
the  court  in  Baltic  Mining  Co.  v.  Massachusetts  "  and  was  sustained  by 
a  vote  of  six  to  three,  Chief  Justice  White  and  Justices  Van  Devanter  and 
Pitney  composing  the  minority.  To  the  general  provision  in  the  statute 
imposing  an  annual  excise  of  one-fiftieth  of  one  per  cent  of  the  pat- 
value  of  the  authorized  capital  stock  was  added  a  proviso  that  "the  amount 
of  such  excise  tax  shall  not  in  any  one  year  exceed  the  sum  of  $2,000." 
Neither  of  the  two  corporations  before  the  court  came  within  the  shelter 
of  this  maximum  limit,  and  the  tax  on  each  was  in  fact  measured  by  its 
total  capital  stock.  The  Baltic  Mining  Company  had  $2,500,000  author- 
ized capital  and  its  tax  was  $500.  Its  assets  were  over  $10,000,000,  all 
of  which  were  outside  of  Massachusetts  with  the  exception  of  current 
bank  deposits  and  a  certificate  for  $80,000  of  stock  in  another  Michigan 
corporation.  Its  business  was  producing  copper  in  Michigan  and  selling  it 
throughout  the  country.  Its  local  business  in  Massachusetts  consisted  of 
its  general  financial  transactions.  The  S.  S.  White  Dental  Mfg.  Co.  had 
an  authorized  capital  of  $1,000,000  and  its  tax  was  $200.  Its  assets  were 
over  $5,000,000  of  which  only  about  $100,000  were  in  Massachusetts.  It 
made  local  sales  of  dental  supplies  in  Massachusetts.  The  state  court 
had  construed  the  statute  not  to  apply  "to  corporations  whose  business  is 
interstate  commerce,  or  who  carry  on  interstate  and  intrastate  business 

"In  Gaar,  Scott  &  Co.  v.  Shannon  (1912)  223  U.  S.  468,  32  Sup.  Ct.  2J6,  a 
foreign  corporation  engaged  solely  in  interstate  commerce  failed  to  recover  back 
a  state  franchise  tax  which  it  had  paid  on  demand,  since  the  Supreme  Court  held 
that  the  state  court's  decision  that  the  payment  was  voluntary  was  worthy  of  accep- 
tation and  that  therefore  the  case  had  been  rightly  decided  below  on  a  non-federal 
ground.  Previous  state  decisions  had  settled  that  the  franchise  tax  act  had  no  ap- 
plication to  corporations  doing  an  interstate  business.  Had  the  payment  been  under 
duress,  it  could  of  course  been  recovered,  but  Mr.  Justice  Lamar  laid  down  that 
"neither  a  statute  imposing  a  tax,  nor  the  execution  thereunder,  nor  a  mere  de- 
mand for  payment  is  treated  as  duress."  There  were  provisions  in  the  statute 
which  would  have  operated  as  duress  had  they  been  applicable  to  the  complainant, 
but  the  previous  holding  of  the  state  court  that  they  were  not  applicable  made  its 
indulgence  in  the  payment  voluntary.  For  a  note  on  the  question  of  the  remedy 
in  this  case  and  in  AVchison,  T.  &  S.  I:.  R.  Co.  v.  O'Connor,  supra,  footnote  38,  see 
(1912)  25  Harvard  Law  Rev.  668. 

a  (1913)  231  U.  S.  68,34  Sup.  Ct.  15.  See  (1914)  2  California  Law  Rev.  321; 
(1914)  14  Columbia  Law  Rev.  434,  455;  (1914)  27  Harvard  Law  Rev.  275,  289; 
H914)  12  Michigan  Law  Rev.  210;  (1913)  19  Virginia  Law  Reg.  629;  (1914)  1 
Virginia  Law  Rev.  477,  489;  and  (1914)  23  Yale  Law  Journ.  451. 
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in  such  close  connection  that  the  intrastate  business  cannot  be  abandoned 
without  serious  impairment  of  the  interstate  business."  This  must  mean 
that  the  mere  fact  of  conducting  interstate  commerce  does  not  relieve  the 
corporation  from  the  tax  if  it  also  conducts  a  substantially  separate  and  in- 
dependent intrastate  business.  In  so  far  as  Mr.  Justice  Day  distinguished 
previous  cases  on  the  ground  that  they  involved  interstate  transportation 
and  closely  integrated  interstate  and  intrastate  business  while  the  com- 
plainants before  him  were  manufacturing  and  sales  corporations,  the  dis- 
tinction no  longer  is  revered,  for  later  cases  42  have  held  that  excises 
measured  by  total  capital  stock  with  no  maximum  limit  are  invalid  when 
applied  to  such  corporations  as  those  in  the  principal  case.  The  con- 
tinuing authority  of  the  case  depends,  therefore,  upon  the  fact  that  the 
maximum  limit  of  $2,000 — which  would  serve  only  corporations  having 
an  authorized  capital  in  excess  of  $10,000.000 — somehow  distinguishes  the 
tax  from  a  capital  stock  tax  even  when  it  is  in  fact  measured  by  the  capital 
stock.  Mr.  Justice  Day  tells  us  that  "each  case  involving  the  validity  of  a 
tax  must  be  decided  on  its  own  facts,"  and  that  earlier  cases  "have  been 
decided  upon  the  application  to  the  facts  of  each  case  of  the  principles 
which  we  have  undertaken  to  state,  and  a  tax  has  only  been  invalidated 
where  its  necessary  effect  was  to  burden  interstate  commerce,  or  to  tax 
property  beyond  the  jurisdiction  of  the  state."  The  principles  upon  which 
he  relies  to  support  the  tax  before  him  are  put  as  follows : 

"The  mere  fact  that  a  corporation  is  engaged  in  interstate  commerce  does 
not  exempt  its  property  from  state  taxation.  .  .  .  It  is  the  commerce 
itself  which  must  not  be  burdened  by  state  exactions  which  interfere  with 
the  exclusive  Federal  authority  over  it.  A  resort  to  the  receipts  of  prop- 
erty or  capital  employed  in  part  at  least,  in  interstate  commerce,  when 
such  receipts  or  capital  are  not  taxed  as  such,  but  are  taken  as  a  mere 
measure  of  a  tax  of  lawful  authority  within  the  State,  has  been  sus- 
tained." *3 

In  applying  these  principles  to  the  cases  at  bar,  the  opinion  first  states  its 
agreement  with  the  state  court  that  the  tax  is  an  excise  and  not  a  tax  upon 
property,  and  adds : 

"In  these  cases  the  ultimate  contention  is  not  that  the  receipts  from  in- 
terstate commerce  are  taxed  as  such,  but  that  the  property  of  the  corpo- 
rations, including  that  used  in  such  commerce,  represented  by  the  au- 
thorized capital  of  the  corporations,  is  taxed,  and  therefore  interstate  com- 
merce is  unlawfully  burdened  by  a  state  statute.  While  the  tax  is  imposed 
by  taking  a  percentage  of  the  authorized  capital,  the  agreed  facts  show 
that  the  authorized  capital  is  only  a  part  of  the  capital  of  the  corporations, 
respectively.  .  .  .  Further,  the  Massachusetts  statute  limits  the  tax  to 
a  maximum  of  $2,000.  The  conclusion,  therefore,  that  the  authorized 
capital  is  only  used  as  the  measure  of  a  tax,  in  itself  lawful,   without 

"Loonev  v.  Crane  Co.  (1917)  245  U.  S.  178,  38  Sup.  Ct.  85;  International  Paper 
Co.  v.  Massachusetts  (1918)  246  U.  S.  135,  38  Sup.  Ct.  292;  Locomobile  Co.  v. 
Massachusetts  (1918)  246  U.  S.  146.  38  Sup.  Ct.  298. 

"Baltic  Mining  Co.  v.  Massachusetts,  supra,  footnote  41,  pp.  82-83-. 
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the  necessary  effect  of  burdening  interstate  commerce,  brings  the  legisla- 
tion within  the  authority  of  the  State.  So,  if  the  tax  is,  as  we  hold  it  to  be, 
levied  upon  a  legitimate  subject  of  such  taxation,  it  is  not  void  because 
imposed  upon  property  beyond  the  State's  jurisdiction,  for  the  property 
itself  is  not  taxed.  In  so  far  as  it  is  represented  in  the  authorized  capital 
stock  it  is  used  only  as  a  measure  of  taxation,  and,  as  we  have  seen,  such 
measure  may  be  found  in  property  or  in  the  receipts  from  property  not  in 
themselves  taxable."  ** 

In  two  cases  a  claim  to  exemption  under  the  commerce  clause  from 
taxes  on  property  alleged  to  be  in  the  course  of  interstate  transit  was 
denied  on  the  ground  that  the  transit  had  been  interrupted  for  an  in- 
dependent object.  Bacon  v.  Illinois  45  involved  grain  shipped  from  the 
South  and  West  through  Chicago  to  the  Atlantic  Coast  under  contracts 
which  reserved  to  the  owners  the  right  to  remove  it  from  the  cars  at 
Chicago  for  the  temporary  purpose  of  weighing,  cleaning,  grading,  etc. 
Bacon,  a  Chicago  resident,  bought  the  grain  while  in  transit,  and  removed 
it  to  his  elevator  in  Chicago  for  cleaning,  grading  and  weighing.  It  was 
not  his  intention  to  dispose  of  it  in  Illinois  but  it  was  within  his  power  to 
do  so.  After  saying  that  the  commerce  clause  protects  grain  in  interstate 
transit  from  taxation  at  the  domicil  of  its  owner  as  well  as  elsewhere,  Mr. 
Justice  Hughes  disposes  of  the  claim  to  exemption  as  follows : 

"But  neither  the  fact  that  the  grain  had  come  from  outside  the  State 
nor  the  intention  of  the  owner  to  send  it  to  another  State  and  there  to 
dispose  of  it  can  be  deemed  controlling  when  the  taxing  power  of  the 
State  of  Illinois  is  concerned.  The  property  was  held  by  the  plaintiff  in 
error  in  Chicago  for  his  own  purposes  and  with  full  power  of  disposi- 
tion. It  was  not  being  actually  transported  and  it  was  not  held  by  car- 
riers for  transportation.  The  plaintiff  in  error  had  withdrawn  it 
from  the  carriers.  He  had  established  a  local  facility  in  Chicago  for  his 
own  benefit  and  while,  through  its  employment,  the  grain  was  there  at 
rest,  there  was  no  reason  why  it  should  not  be  included  with  his  other 
property  within  the  State  in  an  assessment  for  taxation  which  was  made 
in  the  usual  way  without  discrimination.     .     .     . 

"The  question,  it  should  be  observed,  is  not  with  respect  to  the  extent 
of  the  power  of  Congress  to  regulate  interstate  commerce,  but  whether  a 
particular  exercise  of  state  power  in  view  of  its  nature  and  operation 
must  be  deemed  to  be  in  conflict  with  this  paramount  authority.  .  .  . 
Thus,  goods  within  the  State  may  be  made  the  subject  of  a  non-discrimi- 
natory tax  though  brought  from  another  State  and  held  by  the  consignee 
for  sale  in  the  original  packages.     .     .     . 

"In  the  present  case  the  property  was  held  within  the  State  for  pur- 
poses deemed  by  the  owner  to  be  beneficial ;  it  was  not  in  actual  trans- 

44  Ibid.  86-87.  Discussion  of  state  taxing  power  over  foreign  corporations  ap- 
pears in  Harold  M.  Bowman,  The  State's  Power  Over  Foreign  Corporations  (1911) 
9  Michigan  Law  Rev.  549;  William  C.  Coleman,  Constitutional  Limitations  Upon 
State  Taxation  of  Foreign  Corporations  (1911)  11  Columbia  Law  Rev.  393;  and 
notes  in  (1914)  14  Columbia  Law  Rev.  687;  (1911)  59  Univ.  of  Pennsylvania  Law 
Rev.  256. 

Another  limitation  on  state  taxing  power  is  dealt  with  in  Edward  E.  Curtis, 
State  Tonnage  Laws  and  the  Constitution  (1914)  48  American  Law  Rev.  199. 

45  (191?)  227  U.  S.  504,  33  Sup.  Ct.  299.     See  (1913)  26  Harvard  Law  Rev.  658. 
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portation;  and  there  was  nothing  inconsistent  with  the  Federal  authority 
in  compelling  the  plaintiff  in  error  to  bear  with  respect  to  it,  in  common 
with  other  property  in  the  State  his  share  of  the  expenses  of  local  gov- 
ernment." 46 

Susquehanna  Coal  Co.  v.  South  Amboy  47  sustained  a  New  Jersey 
property  tax  on  coal  from  Pennsylvania  which  was  piled  in  New  Jersey 
to  fill  anticipated  orders  in  New  York.  This  storage  was  declared  by 
Mr.  Justice  McKenna  to  be  "something  more  than  the  submission  to  delay 
in  transportation  and  the  acceptance  of  its  consequences."  The  accumu- 
lation in  New  Jersey  was  necessary  in  order  to  be  able  satisfactorily  to 
supply  the  New  York  market  and  thus  "the  situation  was  made  a  facility 
of  the  business."  This  brought  the  case  within  earlier  decisions  holding 
that  goods  are  taxable  where  they  are  when  their  interstate  transit  has 
been  broken  for  a  purpose  not  incidental  to  the  transit. 

The  property  tax  unsuccessfully  objected  to  as  a  regulation  of  inter- 
state commerce  in  Darnell  v.  Indiana  4e  was  one  on  the  shares  of  foreign 
corporations  held  by  domestic  owners.  The  commerce  complaint  was 
one  of  discrimination  against  interstate  commerce  because  the  shares  of 
foreign  corporations  were  taxed  to  domestic  owners  even  when  property 
of  such  corporations  located  within  the  state  was  also  taxed,  while  shares 
in  domestic  corporations  were  assessed  only  to  the  extent  that  they  repre- 
sent value  in  excess  of  the  taxable  property  of  the  corporation.  This  com- 
plaint was  given  no  consideration  by  the  court  for  the  reason  that  the  one 
who  made  it  had  failed  to  show  that  the  facts  in  his  case  brought  him 
within  the  constitutional  principle  which  he  adduced.  The  case  contains 
no  intimation  that  any  greater  comfort  would  have  been  extended  to  those 
who  established  that  they  suffered  from  such  a  discrimination. 

A  glance  backward  at  the  cases  here  reviewed  will  show  that  the 
great  majority  of  the  taxes  dealt  with  were  special  excises  of  one  kind 
and  another.  Only  three  cases  had  to  do  with  applications  of  the  general 
property  tax,  and  in  all  of  these  the  tax  was  sustained.  Three  cases  in- 
volved taxes  measured  by  gross  receipts.  One  of  these  taxes  was  a  sub- 
stitute for  a  property  tax  and  was  treated  by  the  court  as  a  property  tax 
and  was  therefore  held  valid  as  such.  This  decision  alone  is  enough  to 
establish  that  the  states  may  tax  interstate  commerce  if  they  go  about  it 
in  the  right  way.  This  has  long  been  evident  from  cases  in  which  prop- 
erty whose  value  is  due  to  its  employment  in  interstate  commerce  is 
allowed  to  be  assessed  by  capitalizing  its  earnings.  It  has  become  even 
clearer  in  recent  years  with  the  sanction  bestowed  on  state  taxes  on  total 
net  income  including  that  from  interstate  or  foreign  commerce.  States 
find  the  commerce  clause  no  impediment  to  their  customary  general  modes 


"Bacon  v.  Illinois,  supra,  footnote  45,  pp.  515-17. 

,T  (1913)  228  U.  S.  665,  33  Sup.  Ct.  712.     A  similar  state  case  is  discussed  in 
(1913)  26  Harvard  Law  Rev.  358,  375. 

"  (1912)  226  U.  S.  390,  33  Sup.  Ct.  120. 
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of  raising  revenue.  They  find  it  an  obstacle  only  to  special  and  peculiar 
exactions  on  selected  enterprises.  From  such  exactions  the  enterprise  of 
interstate  commerce  is  exempt.  The  reason  given  by  the  court  is  that  the 
interstate  commerce  that  consists  of  transportation  or  the  interchange  of 
goods  is  a  kind  that  demands  uniformity  of  regulation  throughout  the 
country  and  a  kind,  therefore,  over  which  the  regulatory  power  of  Con- 
gress is  exclusive.  This  doctrine  is  an  adequate  foundation  for  all  the 
cases  in  which  state  taxes  are  held  void.  Trouble  begins  only  when  we 
come  to  the  cases  sanctioning  taxes  that  may  take  from  interstate  com- 
merce a  heavier  toll  than  do  the  demands  that  the  commerce  clause  is 
held  to  inhibit.  How  shall  we  escape  from  the  apparent  inconsistency? 
The  way  out  is  believed  to  be  this.  Interstate  commerce  is  an  enter- 
prise within  a  state  and  subject  to  its  territorial  jurisdiction  like  any  other 
enterprise.  If  it  were  to  be  exempted  from  state  taxation,  it  would 
in  effect  receive  a  bounty  which  competing  local  enterprise  is  necessarily 
denied  because  of  the  fiscal  necessities  of  the  state.  There  is  no  reason 
why  interstate  commerce  should  not  pay  its  way  like  all  other  commerce. 
Where  the  state  gives  adequate  guarantees  that  interstate  commerce  is 
subjected  to  no  other  burdens  than  those  imposed  on  local  commerce  gen- 
erally, its  tax  on  interstate  commerce  is  sustained.  Such  guarantees  are 
found  in  the  general  property  tax  and  in  general  taxes  on  net  income. 
These,  in  fact,  regulate  interstate  commerce,  but  regulate  it  only  as  they 
regulate  all  other  business.  When,  however,  the  state  imposes  special 
exactions  on  selected  enterprises,  there  is  no  guaranty  that  it  will  treat 
interstate  and  local  commerce  alike.  It  may  pick  and  choose  and  may  in 
the  ■main  put  heavier  burdens  on  interstate  commerce  than  on  domestic 
business  generally.  Thus  any  special  excise  opens  the  possibility  of  a  dis- 
crimination against  the  subject  matter  on  which  it  is  imposed.  The  un- 
derlying practical  justification  for  the  decisions  forbidding  the  states  to 
put  special  excises  on  interstate  commerce  is  the  extreme  likelihood  of 
resulting  discrimination  against  interstate  commerce.  The  practical  justi- 
fication for  the  decisions  allowing  the  state  to  impose  general  property  or 
net  income  taxes  on  interstate  commerce  is  that  such  commerce  should 
share  with  other  commerce  the  burden  of  supporting  the  state  services 
which  it  enjoys  and  on  which  its  security  and  prosperity  depend.  This 
analysis,  it  is  believed,  will  stand  the  test  of  the  cases.  If  it  does  not  fit 
authoritative  doctrine,  the  doctrine  should  be  changed  to  fit  the  facts.  The 
facts  seem  to  be  that  the  states  may  tax  interstate  commerce  if  they  guard 
adequately  against  discriminating  against  that  commerce,  but  that  they 
may  not  tax  interstate  commerce  in  ways  that  have  the  potentiality  of 
such  discrimination. 

Thomas  Rkkd  Powell 
Columbia  I  University 
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NOTES 


Service  by  Publication  upon  Non-Resident  Defendants  in  Actions  in  Rem. — 
In  New  York  service  by  publication *  upon  a  non-resident  defendant  may  be  made 
"where  the  complaint  demands  judgment  that  the  defendant  be  excluded  from  a 
vested  or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within 
the  State;  or  that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced, 
regulated,  defined  or  limited,  or  otherwise  affecting  the  title  to  such  property." ' 

Service  by  publication  in  a  case  within  the  provisions  of  the  above-quoted 
statute  is  not  a  violation  of  the  due  process  clause  of  the  United  States  Constitu- 
tion, and  is  undoubtedly  effectual,1  yet  in  order  to  fall  within  the  provisions  of  this 
statute  the  action  must  be  in  rem,  or  quasi  in  rem.* 

A  typical  definition  of  an  action  quasi  in  rem  is  found  in  Amparo  Mining  Co. 
v.  Fidelity  Trust  Co.:'  "(1)  A  res  located  within  the  territorial  limits  of  the  state 
in  such  a  way  that  the  state  can,  if  it  sees  fit,  exercise  absolute  power  to  control 
and  dispose  of  it;  (2)  a  course  of  judicial  procedure  the  object  and  result  of  which 
are  to  subject  the  res  to  the  power  of  the  state  directly  by  the  judgment  or  decree. 
.  .  .  ;  (3)  a  course  of  judicial  procedure  on  its  face  directed  specifically  toward 
the  res  so  as  to  disclose  this  res  to  the  defendant  when  reasonably  notified  of 
the  action."  Under  this  definition  it  would  seem  necessary  first  to  determine 
whether  there  is  a  res,  or  in  the  words  of  the  statute,6  whether  there  is  "specific 
personal  property  within  the  State."  For  if  there  is  no  specific  personal  property, 
it  should  follow  that  there  can  be  no  res  upon  which  to  adjudicate  or  upon  which 
a  judgment  can  operate.7 

A  case  clearly  falls  within  the  statute,  and  is  clearly  an  action  in  rem,  where 
the  action  is  brought  to  enforce  the  lien  of  a  deceased  partner  upon  partnership 
assets  within  the  state."     But  in  cases  where  the  subject  of  action  is  intangible,1, 

1  Service  of  non-residents  by  publication  is  wholly  statutory  in  origin.  See 
(1911)  11  Columbia  Law  Rev.  352.  But  statutory  provisions  permitting  service  by 
publication  upon  non-residents  in  certain  instances  similar  in  substance  to  those  in 
which  it  is  now  permitted,  are  found  in  N.  Y.  Code  Proc.  (1851)   §  134,  subd.  4. 

'  X.  Y.  Code  Civ.  Proc.  §438.  subd.  5;  N.  Y.  Civ.  Prac.  Act  122,2,  subd.  6  (Am. 
by  Laws.  1921,  c.  199,  §  4). 

See  Pcnnoyer  v.  Neff  (1877)  95  U.  S.  714,  727. 

4  It  was  thought  at  first  that  if  a  non-resident  defendant  had  property  w: thill 
the  state  he  could  be  served  by  publication  in  an  action  to  enforce  a  personal  lia- 
l>ility.  N.  Y.  Code  Proc.  §  134,  subd.  3.  But  such  a  provision  was  held  to  be  a 
violation  of  due  process.    Pcnnoyer  v.  Neff,  supra,  footnote  3. 

5  (1908)  74  N.  J.  Eq.  197,  71  All.  605,  607. 

'See  Hodgcns  v.  Columbia  Trust  Co.  (1918)  185  App.  Div.  555,  560,  173 
X.  Y.  Sup])  304.  In  an  action  quasi  in  rem  where  service  is  made  upon  a  non- 
resident by  publication,  and  he  does  not  appear,  the  judgment,  of  course,  only  binds 
the  pr»perty  in  litigation,  and  can  be  only  satisfied  out  of  such  property.  State  of 
Colorado  v.  Harbeck   (1919)   106  Misc.  319,  175  N.  Y.  Supp.  685. 

"Chcslcy  v.  Morton   (1896)  9  App.  Div.  461,  41  N.  Y.  Supp.  463. 

'The  intangible  obligation  evidenced  by  a  negotiable  bond  is  not  "specific  prop- 
erty" within  this  subsection  under  discussion,  Von  Hesse  v.  Mackaye  (1890)  55 
Hun  365.  8  N.  Y.  Supp.  894,  due  to  the  provisions  of  N.  Y.  Code  Civ.  Proc.  §  5649, 
sub  2  But  not  so  the  obligation  evidenced  by  an  insurance  policy,  which  does 
not  fall  within  that  section  and  may  be  levied  upon  without  physical  attach- 
ment of  the  policy.  Trcpagnier  v.  Rose  (1897)  18  App.  Div.  393,  46  N.  Y.  Supp. 
397.  Slocks,  bonds  and  negotiable  instruments  in  general  are  treated  more  as 
tangible  personal  property.  Conversely  to  Von  Hesse  v.  Mackaye,  supra,  an  action 
maj'  be  brought  in  the  state  in  which  the  stock  certificates  are  located.     Service  by 
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the  question  as  to  whether  there  is  a  res  within  the  interpretation  given  to  the 
statute,  has  not  always  been  so  easy  to  determine.  The  reason  for  this  is  that  a  debt 
or  obligation,  being  intangible,  cannot  actually  occupy  space.10  So  if  an  obligation 
is  the  subject  of  the  action,  when  the  court  declares  that  there  is  a  res  before 
it,  the  "situs"  of  which  is  within  the  state,  it  is,  of  course,  using  figurative  language. 
What  appears  to  be  meant  is  that  the  state  of  facts  presented  justifies  acting  as  if 
rights  to  an  actual  physical  thing  within  the  state  were  involved.  This  figurative 
use  of  the  words  "res"  and  "situs"  must  be  borne  in  mind. 

In  garnishment  proceedings  it  has  been  held  that  a  common  law  debt  owed  by 
one  within  the  state  to  a  non-resident  is  subject  to  attachment  by  a  domestic 
creditor."  A  debt  arising  from  a  contract  made  in  this  state  is  property  attachable 
in  this  state  by  a  resident  thereof."  The  "situs"  of  a  debt  contracted  by  a  foreign 
corporation  doing  business  in  the  state  is  the  place  where  the  business  out  of 
which  the  debt  arose,  was  done.  Thus  when  a  sale  and  delivery  are  made  in  the 
state,  the  "situs"  of  the  debt  is  here  and  it  is  attachable  here." 

The  underlying  reason  for  so  deciding  these  garnishment  and  attachment 
cases  seems  to  be  that  the  only  place  where  a  debt  can  be  garnished  or  conveniently 
attached  is  at  the  place  where  the  debtor  is.  If  in  such  an  action  reasonable  notice 
is  given  to  the  creditor  whose  claim  against  the  garnishee  is  to  be  extinguished,  it 
is  not  a  violation  of  due  process. 

So  in  similar  situations  where  obligations  other  than  common  law  debts  are 
involved,  although  there  is  no  physical  res  in  the  jurisdiction,  service  by  publica- 
tion upon  a  non-resident  claimant  has  been  held  permissible.14  Nevertheless,  the 
courts  vigorously  assert  in  such  cases  that  there  is  "specific  personal  property  within 
the  State"  and  hence  the  action  is  in  rem.  For  example,  having  first  held  that  the 
obligation  to  pay  an  insurance  policy  to  a  beneficiary  was  personal  property  with- 
in the  state,  it  was  further  held  that  an  action  brought  by  an  assigneee  of  the 
policy  to  impress  upon  it  a  lien  or  charge  for  premiums  pursuant  to  an  agreement 
with  the  insured,  was  an  action  quasi  in  rem.  Hence  service  by  publication  upon 
non-resident  claimants  was  proper."  Stripping  this  of  its  fictitious  language,  it 
amounts  to  stating  that  when  the  acts  giving  rise  to  the  contract  were  done  in  this 
state  by  residents  thereof,  and  the  one  under  obligation  to  pay  is  a  resident,  an 
action  to  cut  off  the  claim  of  a  non-resident  may  be  brought,  service  being  made 
upon  him  by  publication.  Similarly  an  action  to  set  aside  an  alleged  assignment 
of  a  policy,  as  being  in  the  nature  of  a  cloud  upon  the  right  of  the  beneficiary 

publication  binds  non-resident  owners.  Merritt  v.  American  Steel  Barge  Co.  (C.  C. 
A.  1897)  79  Fed.  228. 

10  Also  the  term  "situs"  as  applied  to  a  debt  or  obligation  is  figurative.  If  a 
piano  is  in  the  state,  its  "situs"  is  here  and  only  here.  But  if  A  in  New  York  owes 
$100  to  B  in  New  Jersey,  the  "situs"  of  the  debt  for  taxation  purposes  may  be 
New  Jersey,  Fidelity  &  Columbia  Trust  Co.  v.  Louisville  (1917)  245  U.  S.  54,  38 
Sup.  Ct.  40;  for  garnishment  purposes  it  is  New  York,  where  the  debtor  is. 

11  Harris  v.  Balk  (1905)  198  U.  S.  215,  25  Sup.  Ct.  625;  Louisville  &  Nashville 
R.  R.  v.  Deer  (1905)  200  U.  S.  176,  26  Sup.  Ct.  207. 

"Lancaster  v.  Spotswood  (1903)  41  Misc.  19,  83  N.  Y.  Supp.  572,  aff'd  (1903) 
86  App.  Div.  627,  83  N.  Y.  Supp.  1109;  Cf.  Douglass  v.  Phenix  Ins.  Co.  (1893)  138 
N.  Y.  209,  ?<3  N.  E.  938  (holding  that  a  domestic  corporation  cannot  be  garnished  in 
another  state  in  which  it  does  business  for  a  debt  it  owes  to  a  home  creditor,  in 
absence  of  personal  service  in  the  foreign  jurisdiction  upon  such  home  creditor). 

a  India  Rubber  Co.  v.  Kats  (1901)  65  App.  Div.  349,  72  N.  Y.  Supp.  658. 

14  Trepagnicr  v.  Rose,  supra,  footnote  9;  Morgan  v.  Mutual  Benefit  Life  Ins. 
Co.  (1907)  189  N.  Y.  447,  82  N.  E.  438;  Taylor  v.  Security  Mutual  Life  Ins  Co. 
(1902)  38  Misc.  575,  77  N.  Y.  Supp.  1012;  Perry  v.  Young  (1915)  133  Tenn.  522, 
182  S.  W.  577. 

"  Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  supra,  footnote  14.  In  this  case  the 
assignment  to  the  plaintiff  was  legal,  not  equitable.  But  this  fact  does  not  bear 
upon  the  question  as  to  what  in  fact  was  the  nature  of  the  action. 
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thereof,  and  a  suit  to  reform  an  assignment  of  a  policy  made  by  the  insured  were 
held  to  be  actions  in  rem16  Another  example  of  such  an  action  was  where  a  do- 
mestic corporation  brought  an  equity  action  to  clear  its  title  to  shares  of  its  own 
"treasury"  stock,  of  which  a  non-resident  defendant  claimed  absolute  ownership. 
The  main  relief  prayed  for  was  the  establishment  of  the  plaintiffs  "equitable 
title."  17 

In  all  the  foregoing  cases  there  was  no  physical  res  within  the  state.  The  main 
object  of  each  action  was  to  cut  off  or  diminish  a  claim  made  by  a  non-resident 
that  he  was  the  obligee  of  an  obligation  owed  by  a  resident,  or  some  one  in  the 
state.  In  the  garnishment  cases IS  the  claim  of  the  non-resident  is  admittedly 
valid;  nevertheless  it  is  extinguished  by  the  judgment.  But  where  the  judgment 
would  result  in  extinguishing  a  mere  invalid  claim,  as  in  the  above  cases "  there 
seems  even  more  reason  for  permitting  it. 

In  the  recent  case  of  Schoenholz  v.  N.  Y.  Ins.  Co.  (1st  Dept.  1921)  197  App.  Div. 
91,  188  N.  Y.  Supp.  596  the  plaintiff  brought  an  action  to  be  declared  the  equitable 
owner  of  an  assignable  life  insurance  policy  issued  by  the  defendant,  a  domestic  cor- 
poration, and  payable  in  this  state.  The  insured  was  a  resident,  but  he  named  as 
beneficiary  his  sister,  a  resident  of  Austria.  Later,  in  consideration  of  marriage  and 
a  promise  to  pay  the  premiums,  the  insured  delivered  the  policy  to  the  plaintiff, 
promising  to  assign  it  to  her ;  but  he  died  before  making  a  written  assignment.  The 
plaintiff  in  this  action  joined  the  non-resident  beneficiary  as  defendant,  service  by 
publication  being  made  upon  her.  In  (1920)  192  App.  Div.  563,  183  N.  Y.  Supp.  251, 
the  court  held  this  action  to  be  in  rem  and,  reversing  a  judgment  dismissing  the  com- 
plaint, ordered  a  new  trial.  The  conclusion  that  this  was  an  action  in  rem  was  in 
accord  with  the  results  reached  in  the  foregoing  cases.  The  policy  was  a  contract 
made  in  this  state  between  residents.  The  "equitable  assignment"  to  the  plaintiff  was 
also  made  here.  The  obligation  to  pay  the  beneficiary,  now  perfected  by  the  death  of 
the  insured,  arose  in  this  state  and  was  performable  here  by  the  terms  of  the 
policy.    The  object  of  the  action  was  to  cut  off  the  claim  of  the  foreign  beneficiary. 

But  on  the  appeal  from  the  second  trial  of  this  case,  the  action  was 
held  not  to  be  in  rem.  the  Appellate  Division  reversing  itself  because  the  recent 
case  of  Hanna  v.  Stedman20  was  regarded  as  contrary,  and  controlling.  This  case 
decided  that  an  action  of  interpleader  brought  by  a  mutual  benefit  association  to 
determine  which  one  of  several  claimants  was  entitled  to  the  proceeds  of  a  death 
benefit  certificate,  was  not  an  action  in  rem,  and  that  non-resident  claimants  served 
by  publication  in  such  an  action  were  not  bound  thereby.  However,  in  an  action  of 
interpleader,  the  plaintiff  claims  no  title,21  but  merely  admits  a  personal  liability  to 
some  one  and  asks  to  be  discharged  from  such  personal  liability."  The  object  of 
the  action  is  to  avoid  having  to  pay  more  than  once,  or  of  being  subjected  to 
several  suits  by  various  claimants.  There  seems  to  be  a  valid  distinction  between 
such  an  action  and  the  principal  case  where  the  plaintiff's  object  was  not  to  be 
relieved  of  a  personal  liability  to  anyone  but  was  to  extinguish  a  claim  adverse  to 
his  own.     The  decision  in  Hanna  v.  Stedman  does  not  articulate  this  distinction. 

8  Taylor  v.  Security  Mutual  Life  Ins.  Co.  and  Perry  v.  Young,  supra,  footnote 
1 4. 

" Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  supra,  footnote  5. 

JhSup>-a,  footnote  11.  If  the  claim  is  invalid  in  the  jurisdiction  where  gar- 
nishment  is  attempted,  it  is  not  garnishable  there.  Bridues  v.  Wade  (1906)  113 
App.  Div.  350,  99  N.  Y.  Supp.  126. 

"Cases  cited  supra,  footnotes  7  and  14. 

*  (1921)  230  N.  Y.  326,  130  N.  E.  566. 

"  See  dissenting  opinion  of  Laughlin,  J.  in  the  principal  case. 

"  N.  Y.  Civ.  Prac.  Act  §  285. 
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But  in  N.  Y.  Life  Ins.  Co.  v.  Dunlevy,  upon  which  the  holding  in  Hanna  v.  Stcd- 
man  is  based,  it  is  made  by  way  of  dictum.33  In  the  Dunlevy  case  the  court  holds 
that  interpleader  is  not  an  action  in  rem  because  its  purpose  is  to  relieve  the  plain- 
tiff of  a  personal  liability;  but  it  further  states  that  if,  upon  the  same  facts,  a 
garnishment  proceeding  had  been  brought  to  determmine  whether  a  non-resident 
female  had  a  valid  claim  against  an  insurance  company,  and  if  so,  to  condemn  or 
extinguish  it  in  satisfaction  of  a  judgment  previously  obtained  against  her,  the 
action  would  have  been  in  rem,  and  service  by  publication  would  have  been  binding 
upon  her.24 

So  it  seems  that  Hanna  v.  Stedrnan  need  not  be  taken  as  holding  more  than 
that  interpleader,  from  the  nature  of  the  relief  demanded  in  the  complaint,  is  not 
an  action  "where  the  complaint  demands  judgment"  within  the  provisions  of  subd. 
5,  §  438  Code  of  Civil  Procedure."  From  this  it  follows  that  it  does  not  control  the 
principal  case. 

Hence,  there  appears  to  be  no  reason  why  the  Appellate  Division  should  have 
reversed  the  position  it  took  when  the  principal  case  first  came  before  it. 


The  Rights  op  a  Customer  in  Collateral  Security  Given  a  Stockbroker. — 
The  recent  case  of  In  re  Toole  (C.  C.  A.  2d  Cir.  1921)  274  Fed.  337,  has  presented 
the  infrequently  discussed  question  of  the  rights  of  a  customer  in  collateral  which 
has  been  deposited  to  secure  his  marginal  trading  account  with  a  stockbroker  when 
that  collateral  has  been  repledged  en  bloc  and  the  broker  becomes  bankrupt.  The 
customer  in  the  instant  case  (hereafter  referred  to  as  the  petitioner)  opened  an 
account  with  a  broker  trading  in  stocks  and  other  securities,  giving  the  broker, 
instead  of  a  cash  margin,  sixty-seven  bonds  as  security,  under  an  agreement 
whereby  the  broker  was  empowered  to  pledge  the  same  "...  either  separately 
or  together  with  other  securities,  either  for  the  sum  due  thereon  or  for  a  greater 
sum  .  .  .  "  '  At  the  time  of  the  broker's  bankruptcy  the  petitioner's  account 
with  him  stood  as  follows:  total  debits,  $198,000;  total  credits,  $219,000.  Of  the 
sixty-seven  bonds  deposited,  twenty  were  not  traceable;  one  was  found  in  the 
possession  of  the  bankrupt ;  and  forty-six,  together  with  securities  of  other  cus- 
tomers, had  been  hypothecated  with  L.  Bros,  for  a  loan.  The  securities  so  pledged 
were  liquidated  by  L.  Bros,  to  the  extent  necessary  to  satisfy  their  lien,  whereupon 
the  remaining  unsold  securities  were  returned  to  the  trustee  of  the  bankrupt 
estate.  Among  these  unsold  securities  were  the  bonds  of  the  petitioner  who  claims 
the  forty-seven  bonds  he  is  able  to  identify.  The  court3  awarded  the  petitioner 
the  one  bond  absolutely;  at  the  same  time  decreeing  that  the  forty-six  bonds  be 
used  for  the  benefit  of  "  .  .  .  those  similarly  situated  as  said  Foster  [peti- 
tioner]." 

The  court  split  on  the  question  of  whether  the  broker  had  authority  to  pledge 
as  he  did.  The  majority  and  minority  both  seemed  to  agree  that  unless  there  was 
something  due  the  broker  the  collateral  could  not  be  pledged.  The  majority  were 
of  the  opinion  that  even  though  the  petitioner's  account  showed  more  credits  than 
debits  he  was  none  the  less  indebted  to  the  broker  to  the  extent  of  the  debit  total. 
The  minority  argued,  however,  that  the  petitioner  was  a  creditor  of  the  bankrupt 
to  the   extent  of  approximately  $20,000,3  and   that,   therefore,   the   pledge   of   the 

M  (1916)  241  U.  S.  518,  36  Sup.  Ct.  613. 

24  Op.  cit.  5. 

"'  N.  Y.  Civ.  Prac.  Act  §  232,  subd.  6. 
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1  See  In  re  Toole  (C.  C.  A.  1921)  274  Fed.  337,  340. 

2  One  judge  dissented. 

It   is   the  brokerage   practice   to   turn   over   upon   demand    whatever   difference 
there  is  in  a  customer's  favor  between  the  debit  total  and  the  credit  total.     Where 
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securities  was  a  theft  of  the  same.4  The  difficulty  with  this  position  is  that  the 
credit  total  in  the  case  of  a  customer  carrying  a  marginal  account  includes,  among 
other  items,  the  market  value  of  the  securities  purchased  for  the  customer  on 
margin,  and  the  debit  total  includes,  among  other  items,  the  amount  advanced  by 
the  broker  to  complete  purchases.5  The  customer  is  the  owner  of  marginal  stock,* 
and  the  broker  a  pledgee  to  the  extent  of  his  advances.7  It  follows,  therefore,  that 
the  debit  total  represented  the  petitioner's  indebtedness  to  the  broker.  Since  a 
broker  has  a  general  lien  for  his  advances  on  all  the  securities  of  the  customer  in 
the  former's  possession,8  the  lien  in  the  instant  case  must  have  been  destroyed  in 
some  manner.  Otherwise  the  petitioner  would  not  have  been  entitled  to  the  return 
of  the  one  bond  in  the  possession  of  the  trustee  in  bankruptcy,  who  stands  in  no 
better  position  than  the  bankrupt.8  A  tender  would  have  discharged  the  lien.1' 
A  fortiori,  payment  would  have.  Probably  payment  was  effected  by  a  sale  of  the 
securities  carried  on  margin.  At  first  blush,  therefore,  it  would  seem  that  since 
the  pledgor  is  no  longer  indebted  to  the  pledgee  and  can  identify  the  subject  of 
the  pledge  in  the  hands  of  the  pledgee,  he  is  entitled  to  the  return  of  the  one  bond 
mentioned  above,  and,  in  addition,  the  other  forty-six.  But  since  the  security  was 
repledged  along  with  the  property  of  others,  the  justice  of  such  a  result  is  open 
to  question. 

The  United  States  Supreme  Court11  seemingly  applies  this  simple  rule  regard- 
less of  intervening  circumstances.  Unfortunately,  however,  the  rule  does  not  meet 
the  needs  of  business;  nor  does  it  conform  to  the  well  recognized  equity  rule  of 
marshaling.13  Furthermore,  it  makes  rights  dependent  upon  accidents,  leaving  the 
"accident"   to  happen   possibly   as    the    result   of   connivance.     The   business   of  a 

cash  margin  is  put  up  it  is  the  practice  to  turn  over  this  same  difference  less  the 
original  margin. 

4  "When  the  bonds  were  used  by  the  bankrupt  in  pledging  them  with  Levy 
Bros.,  they  were  not  securing  any  indebtedness  of  Foster  [petitioner]  to  the  bank- 
rupts and  in  using  the  bonds  by  pledging  them,  the  bankrupts  committed  a  wrong, 
for  if,  on  the  day  when  the  pledge  of  the  bonds  was  made  to  Levy  Bros.,  the  claim- 
ant had  insisted  upon  closing  his  account  with  the  bankrupts,  he  not  only  would 
have  had  the  return  of  his  bonds,  but  $20,000  due  and  payable  in  cash  to  close  his 
account."     Per  dissenting  judge,  ibid.  346.     See  also  infra,  footnote  23. 

'As  a  matter  of  bookkeeping,  the  broker  credits  the  customer  with  the  value  of 
the  securities  purchased  on  margin,  changing  this  daily  as  the  market  fluctuates, 
and  debits  him  with  the  advance  made  by  the  broker  in  order  to  complete  the  purchase, 
charging  interest  on  this  advance. 

'Austin  v.  Havden  (1912)  171  Mich.  38,  137  N.  W.  317;  Skiff  v.  Stoddard 
(1893)  63  Conn.  198,  26  Atl.  874;  contra,  Wood  v.  Hayes  (Mass.  1860)   15  Gray  37x 

7Morkhom  v.  J audou  (1869)  41  N.  Y.  235;  Richardson  v.  Shaw  (1908)  209  U.  S. 
365,  28  Sup.  Ct.  512;  Skiff  v.  Stoddard,  supra,  footnote  6;  contra.  Wood  v.  Hayes, 
supra,  footnote  6. 

"John  1).  Hope  &  Co.  v.  Glendinning  (H.  L.  Scot.)  [1911]  A.  C.  419;  Austin  v. 
Hay! en.  supra,  footnote  6. 

*  In  Richardson  v.  Shaw,  supra,  footnote  7,  where  it  was  decided  that  it  was  not 
a  preference  for  a  broker  to  redeem  from  a  general  pledge  securities  of  a  customer 
and  turn  them  over  on  payment  of  the  debt  due  the  brokr,  the  broker  being  insolvent 
as  known  by  the  customer,  the  court  stated  at  p.  378:  ".  .  .  his  [the  bankrupt's] 
trustee  had  no  better  rights,  in  the  absence  of  fraud  or  preferential  transfer,  than 
the  bankrupt  himself."  In  Thomas  v.  Taggart  (1908)  209  U.  S.  385,  28  Sup.  Ct.  519; 
the  court  says,  at  p.  389:  "The  certificates  [collateral]  were  returned  to  the  trus- 
tees, who  had  no  better  right  in  them  than  the  bankrupt." 

''Stoddard  v.  Hart  (1861)  23  N.  Y.  556;  see  Jones,  Collateral  Securities  (3d  ed. 
1912)   §  542  and  cases  cited. 

11  See  infra,  footnote  23. 

12  In  addition  to  the  authority  cited,  infra,  footnotes  19,  20  and  21  which  are  cases 
of  marshaling  collateral  wrongfully  repledged  by  a  stockbroker,  McBride  v.  Potter- 
Lovcll  Co.  (1897)  169  Mass.  7,  47  N.  E.  242  represents  the  general  rule  as  set  forth 
in  the  text. 
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stockbroker  requires  the  borrowing  of  large  sums  of  money  to  carry  the  various 
marginal  transactions  of  his  customers,  and  so  it  is  settled  practice  to  pledge 
,en  bloc  the  securities  of  the  customers.  While  it  is  fairly  well  settled  that  a 
stockbroker  may  repledge  stocks  carried  on  margin,13  the  state  of  the  law  is  not 
clear  in  the  case  of  other  collateral  deposited  to  secure  the  marginal  account.  In 
New  York  the  rule  seems  to  be  that  such  collateral  stands  on  the  same  footing  as 
marginal  securities."  A  leading  case  on  the  subject  of  stockbrokers  would  per- 
mit any  usage  so  long  as  "  .  .  .  the  custom  or  usage  is  neither  immoral,  un- 
lawful, unreasonable,  contrary  to  the  express  agreement  of  the  parties,  nor  such 
as  to  change  the  intrinsic  character  of  the  undertaking./' "  The  federal  courts 
incline  to  the  view  that  there  is  no  authority  to  rehypothecate  except  when  the 
customer's  marginal  requirements  are  exhausted.18  This  construction  not  only 
requires  the  broker  to  be  constantly  informed  of  the  state  of  his  customer's 
account ;  but  also  frequently  to  shift  about  his  repledged  securities.  For,  if  he 
repledged  on  a  day  when  the  customer's  account  showed  a  debit  balance  and  did 
not  redeem  when  the  account  showed  a  credit  balance,  logically  he  would  be  a 
converter.  Due  to  the  great  and  sudden  fluctuations  of  the  stock  market  such  a 
rule  would  work  a  great  hardship  on  the  broker. 

In  the  instant  case  the  majority  of  the  court  would  have  reached  the  same 
conclusion  had  they  considered  the  pledge  wrongful,  since  then  the  petitioner  still 
would  only  have  had  to  share  with  "those  similarly  situated."  "  This  conclusion  was 
based  upon  the  fear  that  otherwise  the  door  would  be  left  open  to  fraud  in  that 
one  whose  collateral  had  been  rehypothecated  together  with  that  of  others,  could 
arrange  with  the  lending  bank  to  save  his  collateral  from  liquidation.  The  court, 
therefore,  regarded  all  the  collateral  in  the  sub-pledge  as  "co-sureties"  for  the  entire 
loan  on  the  theory  that  the  loan  was  effected  to  carry  the  marginal  accounts  of  all 
whose  securities  were  in  the  loan.  This  is  fictional  since  the  amount  to  be  bor- 
rowed is  determined  not  by  the  amounts  owed  by  the  owners  of  the  securities  but 
by  the  needs  of  the  broker  on  the  day.  Text  writers  assert  the  court's  conclu- 
sion as  the  law,18  although  very  little  space  is  given  to  discussion.  Authority  for 
this  proposition  is  meager,  there  being  but  a  dictum  in  a  leading  case  on  the  subject 

13  Colebrook,  Collateral  Securities  (2d  ed.  1898)  §  319  and  cases  cited;  1  Dos 
Passos,  Stock-Brokers  and  Stock-Exchanges  (2d  ed.  1905)  250  et  seq.;  Skiff  v. 
Stoddard,  supra,  footnote  6;  Austin  v.  Hoyden,  supra,  footnote  6;  contra,  Sproul 
v.  Sloan  (1913)   241  Pa.  St.  284,  88  Atl.  501. 

14  Matter  of  Mills  (1908)  125  App.  Div.  730,  110  N.  Y.  Supp.  314,  aff'd  193  N.  Y. 
626,  86  N.  E.  1128  (scmble). 

10  See  Skiff  v.  Stoddard,  supra,  footnote  6,  p.  219.  The  statement  quoted  in  the 
text  apparently  refers  to  a  case  where  the  customer  is  carrying  an  active  trading 
account,  for  on  p.  231  the  court  holds  that  collateral  of  one  who  no  longer  traded 
could  not  be  repledged. 

"/n  re  Jacob  Berry  &  Co.  (C.  C.  A.  1906)  149  Fed.  176,  aff'd  sub  now. 
Thomas  v.  Taggart,  supra,  footnote  9;  In  re  Ennis  (C.  C.  A.  1911)  187  Fed.  720 
{semble). 

17  See  In  re  Toole,  supra,  footnote  1,  pp.  342,  343  where  the  court  approvingly 
refers  to  In  re  J.  C.  Wilson  &  Co.  (D.  C.  1917)  252  Fed.  631.  In  the  latter  case 
at  p.  639  is  an  attempt  to  distinguish  In  re  T.  A.  Mclntyrc  &  Co.  (C.  C.  A.  1910)  181 
Fed.  955  where  it  was  held  in  the  Second  Circuit  that  one  whose  stock  had  been 
wrongfully  pledged,  but  which  had  survived  liquidation,  might  recover  the  same  in 
specie  even  though  it  had  been  wrongfully  pledged  together  with  other  stock  which 
had  not  survived  liquidation.  The  attempted  distinction  was  on  the  ground  that  the 
others  similarly  situated  did  not  set  forth  their  claims  on  appeal.  But  it  is  to  be 
noted  that  the  court  in  In  re  Mclntyre  &  Co.  at  p.  958,  959  says :  "In  this  fund 
[composed  of  securities  surviving  liquidation]  Pippey  [petitioner]  is  to  share  with 
others  whose  stock  was  improperly  pledged  by  the  brokers  .  .  .  We  do  not 
think  Pippey  can  thus  be  required  to  contribute." 

u  Colebrook,  op.  cit.  §  99;  1  Dos  Passos,  op.  cit.  291;  Jones,  op.  cit.  §  512. 
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of  stockbrokers ;  '*  a  New  York  Supreme  Court,  Special  Term,  decision ; 20  and  a 
District  Court  decision.21  A  decision  in  the  Circuit  Court  of  Appeals  of  the  same 
circuit  as  that  of  the  principal  case  takes  the  opposite  view,22  and  it  would  seem  to 
follow  from  the  Supreme  Court  authorities  that  so  long  as  the  customer  can 
trace  his  securities  in  the  hands  of  the  trustee  in  bankruptcy,  he  can  procure  the 
same  by  discharging  the  lien  of  the  broker.23  In  the  instant  case  apparently  there 
remained  no  lien  and  it  would  therefore  seem  that  the  petitioner,  if  he  appeals  his 
case,  will  get  his  collateral  in  specie. 

The  fear  of  the  majority  of  the  court  in  the  instant  case  is  well  founded  and 
bares  the  injustice  of  the  United  States  Supreme  Court  rule.  However,  the  instant 
decision  has  not  gone  far  enough.  While  closing  the  door  to  connivance  between 
customer  and  lending  bank,  by  awarding  to  the  petitioner  the  one  bond  found  in 
the  possession  of  a  broker  it  leaves  open  a  door  for  connivance  between  customer 
and  broker.  The  customer  may  persuade  his  broker  to  withdraw  the  formers 
collateral  from  a  loan24  and  to  substitute  another's.  Therefore  the  collateral  of 
the  various  customers  of  the  broker  should  be  treated  as  a  common  adventure,26 
as  one  court  attempted  to  treat  it.26  Then  the  unpledged  collateral  and  marginal 
securities  should  be  marshaled  with  the  securities  surviving  liquidation  of  the 
various  loans  effected  to  carry  the  accounts,  and  distributed  pari  passu  among  the 
customers  having  claims  to  the  various  securities.  If  this  view  were  adopted,  a 
customer's  rights  would  not  depend  upon  the  haphazard  pledging  or  non-pledging 
of  his  securities;  nor  upon  the  chance  that  his  securities  might  be  wilfully  sub- 

19  See  Skiff  v.  Stoddard,  supra,  footnote  6,  p.  231.  "The  burden  incident  to  the 
discharge  of  any  pledge  .  .  .  must  therefore  be  averaged  among  all  the  stock 
and  security  held  in  such  pledge."  This  statement  was  made  by  the  court  in  refusing 
to  make  a  distinction  between  credit-customers  and  debit-custorners ;  but  at  the 
same  time  they  allowed  priority  to  one  whose  stock  had  been  wrongfully  pledged, 
since  all  the  other  collateral  in  the  loan  had  been  rightfully  pledged.  It  may  be  that 
if  other  stock  had  been  wrongfully  pledged,  a  sharing  would  have  been  decreed. 
However,  since  none  was,  the  value  of  this  dictum  is  extremely  doubtful. 

20  Gould  v.  Central  Trust  Co.  (N.  Y.  1879)  6  Abb.  N.  C.  381. 

21  In  re  J.  C.  Wilson  &  Co.,  supra,  footnote  17. 

22  In  re  T.  A.  Mclntyre  &  Co.,  supra,  footnote  17. 

23  Thomas  v.  Taggart,  supra,  footnote  9,  aff'g  In  re  Jacob  Berry  &  Co.,  supra, 
footnote  16;  see  Richardson  v.  Shaw,  supra,  footnote  7,  pp.  378,  385. 

In  Thomas  v.  Taggart,  supra,  the  collateral  of  the  petitioner  was  deposited  under 
the  following  agreement :  "  .  .  .  Jacob  Berry  &  Co.  may  repledge,  rehypothecate  or 
loan  any  or  all  of  said  stocks,  bonds,  securities  or  commodities  held  by  them  on 
account  thereof  as  margin  or  otherwise;  .  .  ."  In  the  instant  case  the  agreement 
was :  ".  .  .  all  securities  .  .  .  carried  upon  my  marginal  account  or  deposited 
to  protect  the  same  may  be  loaned  or  pledged  by  you  .  .  .  either  for  the  sum  due 
thereon  or  for  a  greater  sum  .  .  ."  (Italics  the  author's.)  The  intention  of  the 
parties  was  substantially  the  same  in  both  cases.  In  Thomas  v.  Taggart,  the  peti- 
tioner was  not  indebted  to  the  broker.  In  the  instant  case  the  broker's  lien,  which 
depended  on  an  indebtedness,  was  destroyed.  Apparently,  therefore,  the  petitioner 
in  the  instant  case  is  in  the  same  position  as  the  petitioner  in  Thomas  v.  Taggart.  The 
United  States  Supreme  Court,  therefore,  would  on  authority  be  constrained  to  award 
the  petitioner  his  collateral. 

*  The  practice  among  brokers  in  pledging  securities  is  to  permit  the  broker  to 
substitute  collateral  practically  at  will.  This  is  necessary  for  his  business,  since  he 
might  be  ordered  by  a  customer  to  sell  a  certain  stock  which  is  held  in  pledge  en  bloc. 
In  order  to  fulfill  his  obligation  he  must  withdraw  the  stock  from  the  pledge  to 
make  delivery  on  the  day  following  the  sale.  This  would  require  a  substitution. 
Under  Richardson  v.  Shaw,  supra,  footnote  7,  this  would  not  be  a  preference. 

"  In  the  term  "common  adventure"  as  used  in  the  text,  is  included  only  the  col- 
lateral of  persons  carrying  active  trading  accounts.  It  is  not  intended  to  include 
securities  left  merely  for  safe-keeping. 

"The  court  in  In  re  T.  A.  Mclntyre  &  Co.  supra,  footnote  17,  referring  to  the 
lower  court  decision  at  p.  958,  says,  "The  pledge  is  treated  as  a  common  adventure 
.     .     .     "  and  then  proceeds  to  overrule  the  lower  court. 
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stituted  in  order  to  protect  someone  else.  Since  all  the  parties  are  before  the 
court  in  bankruptcy  proceedings,  all  the  equities  of  the  various  claimants  can  be 
very  easily  adjusted.  However,  no  court  has  gone  the  length  suggested,  and  it  is 
believed,  as  indicated  above,  that  the  United  States  Supreme  Court  would  con- 
sider the  pledge  in  the  instant  case  wrongful,  and  allow  the  petitioner  to  reclaim 
since  he  has  identified. 


When  Is  a  Negotiable  Instrument  Complete  and  Regular  Upon  Its  Face? 
— In  order  to  be  a  holder  in  due  course  under  the  Negotiable  Instruments  Law, 
a  party  must  have  taken  an  instrument  which  is  "complete  and  regular  upon  its 
face."1  In  the  recent  case  of  United  Ry.  and  Logging  Supply  Co.  v.  Siberian 
Commercial  Co.  (Wash.  1921)  201  Pac.  21,  a  transferee  sued  as  a  holder  in  due 
course  on  two  trade  acceptances  payable  on  November  1,  and  December  1,  re- 
spectively, the  year  remaining  unspecified,  and  the  defense  interposed  was  one 
not  available  against  a  holder  in  due  course.  Held,  each  instrument  was  not 
complete  and  regular  on  its  face,  and  the  plaintiff  could  not  recover.  This  repre- 
sents only  one  of  the  various  types  of  cases  to  which  the  words  "complete  and 
regular"  have  been  applied,  but  the  courts  have  by  no  means  definitely  ascertained 
precisely  which  cases  are  within  the  scope  of  these  words  and  which  remain 
beyond  the  pale. 

As  regards  incompleteness,  there  is  the  class  of  cases,  like  the  instant  case, 
where  there  has  been  some  omission  in  connection  with  the  date  of  payment,  e.  g., 
where  the  note  read  "on  or  before  four  .  .  .  after  date/'3  It  is  true  that  some- 
thing has  obviously  been  left  out  in  an  attempted  specification  of  the  time  of 
payment,  and  the  courts  seem  correct  in  holding  that  such  an  instrument  is  not 
payable  on  demand,  as  one  in  which  no  time  for  payment  is  expressed,3  although 
there  is  some  authority  to  the  contrary.4  But  if  the  instrument  is  not  payable 
on  demand  in  these  cases,  it  is  not  a  negotiable  bill  or  note  at  all,  for  the  reason 
that  it  is  not  payable  at  a  fixed  or  determinable  time.0  There  is  no  need  for  the 
court  to  go  into  the  question  whether  it  is  complete  and  regular,  and  the  instant 
case  should  have  been  decided  on  that  ground.6  The  mere  fact  that  the  instru- 
ment is  not  dated  does  not  affect  its  validity  or  negotiability,7  and  hence  it  would 
seem  that  in  none  of  the  "incomplete  date"  cases,  is  the  objection  of  incomplete- 
ness or  irregularity  applicable.  Although  it  is  not  an  "incomplete"  case,  the  ques- 
tion of  the  post-dated  instrument  can  be  conveniently  noted  here.  Under  the 
Act,  it  does  not  thereby  become  invalid,8  and  it  has  been  held  that  a  check  of  this 
type   is   complete   and    regular   on   its    face.9     Another   group    of    cases    where    the 

*§   52    (1). 

2  In  re  Estate  of  Philpott   (1915)    169  Iowa  555,  151  N.  W.  825. 

3N.  I.   L.  §  7. 

4  Collins  v.  Trotter  (1883)  81  Mo.  275  (payable  "1st  day  of  March,"  without 
naming  the  year;  decided  before  N.  I.  L.)  ;  cf.  M'Lean  v.  Nichlen  (1877)  3  Vict. 
107,  cited  by  Daniel,  Negotiable  Instruments  (6th  ed.  1913)  §  88;  concurring 
opinion  of  Deemer.  C.  J.,  in  In  re  Estate  of  Philpott,  supra,  footnote  2,  p.  563. 
If  it  is  payable  on  demand,  the  instrument  is  complete.  But  no  such  inference 
is  possible  here  where  the  blank  has  been  imperfectly  filled.  If  the  payee  had 
filled  in  the  blank  with  any  word  or  date,  it  would  seem  that  the  plaintiff  could 
recover  under  N.  I.  L.  §  14. 

5  N.  I.  L.  §  1  (3).  In  the  instant  case  an  argument  might  be  made  that  it  is 
a  fixed  time  when   coupled  with  the  date  at  the  top   of   the  instrument. 

The  court   said   that   the  instrument   was   non-negotiable   and   may   have   had 
this   in   mind. 

;n.  i.  l.  §  6  (i). 

8N.  I.  L.  §  12. 

"Hitchcock  v.   Edwards    (1889)    60  L.   T.   R.    ( x.   s.)    636.   decided   under  Eng- 
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courts  have  often  said  that  the  instrument  is  not  complete  and  regular,  consists 
of  those  where  some  party  has  been  omitted.  Where  a  transferee  takes  an  instru- 
ment with  the  drawer's  name  left  blank,  he  does  not  acquire  a  negotiable  bill 
at  all,10  and  discussion  in  the  light  of  "complete  and  regular"  seems  irrelevant." 
Likewise  where  there  is  no  payee  in  an  order  instrument  in  the  form  of  a  note, 
there  is  no  negotiable  note.1'  But  a  bill  of  exchange  is  valid  although  it  is  un- 
accepted, and  so  has  been  held  complete  and  regular  upon  its  face."  Thus,  as 
far  as  completeness  of  parties  is  concerned,  adequate  provision  is  made  by  the 
other  sections  of  the  Act,  and  no  case  appears  where  we  must  resort  to  this 
phrase  in  order  to  declare  an  otherwise  negotiable  instrument  incomplete  and 
therefore  unenforcible  by  a  holder  in  due  course.  Nor  need  we  do  so  in  the 
omission  of  the  date,  or  of  the  place  of  drawing  or  payment,"  or  of  sufficient 
words  to  make  a  promise  or  order."  And  where  an  instrument  blank  as  to 
amount  is  taken,  it  is  not  a  note18  until  completed.  If  a  payee,  or  amount,  or 
time  of  payment  is  then  inserted  by  the  party  in  possession  and  after  such  com- 
pletion the  instrument  is  negotiated  to  a  holder  in  due  course,  he  may  enforce 
it  expressly  under  §  14  of  the  Act." 

Passing  now  to  the  question  of  irregularity,  we  first  come  upon  the  "altera- 
tion" cases,  of  which  there  are  two  types,  the  apparent  and  the  non-apparent. 
Where  the  words  "payable  with  interest"  were  written  in  so  as  to  make  their 
insertion  non-apparent,  the  court  held  that  the  note  was  complete  and  regular 
on  its  face,  and  that  the  plaintiff  was  a  holder  in  due  course.18  By  negative  im- 
plication, an  apparent  alteration  would  prevent  its  being  complete  and  regular. 
The  Act,  §  124,  in  providing  that  a  holder  in  due  course  may  enforce  a  mate- 
rially altered  instrument  according  to  its  original  tenor,  refers  to  the  non-apparent 
alterations,"  for  in  the  apparent  alterations  the  transferee  cannot  be  a  holder  in 
due  course  under  §  52.  Some  courts  have  held  that  an  apparent  material  altera- 
tion prevents  the  instrument  from  being  complete  and  regular  on  its  face,  and 
then  in  the  same  breath  have  stated  that  it  operates  as  constructive  notice  putting 

lish  B.  E.  A.  §  13  (2).  This  result,  :.  e.,  regularity,  depends  on  how  desirable 
and   frequent    it   is   in   business   to   post-date   checks. 

10N.  I.  L.  §  1    (1). 

"South  Wales  Coal  Co.  v.  Underwood  &  Son  (1899)  15  T.  L.  R.  157.  The 
case  of  Davis  Sewing  Co.  v.  Best  (1887)  105  N.  Y.  59,  11  N.  E.  146,  decided  be- 
fore the  N.  I.  L.,  is  really  determined  on  this  ground.  There,  the  president 
failed  to  sign  the  corporation's  note.  The  entity  cannot  "sign"  and  hence  there 
is  no  note  signed  by  a  maker  within  §  1    (1). 

"  N.  I.  L.,  §  8,  requires  the  payee  of  an  order  note  to  be  named  or  otherwise 

indicated  with  reasonable  certainty.     Thus  in   Tower  v.  Stanley    (1915)  220  Mass. 

429,   107  N.   E.   1010,  the  transferee  acquired  no  note.     When   he  wrote  his   own 

name   in,   it  became  a  note   in   his  hands,   but  he  was    filling   in   the   blank   in   a 

manner  not  authorized  by  the  maker  and  so  could  not  recover. 

"Nat.  Park  Bank  of  N.  Y.  v.  Berggren  &  Co.  (1914)  110  L.  T.  R.  (n.  s.) 
907. 

14  N.  I.  L.  §  6  (1),  (3). 
\\  I.  L.  §  1    (2). 

"  N.  I.  L.  §  1  (2)  also  requires  a  sum  certain  in  money.  Cf.  Hunter  v.  Allen 
(1908)  127  App.  Div.  572,  111  N.  Y.  Supp.  820,  aff'd  (1911)  203  N.  Y.  534,  96 
X.   E.   1116. 

i  52  (1)  ("complete  and  regular")  to  some  extent  supports  §  14  by  reiterat- 
ing that  the  filling  in  must  be  completed  to  enable  the  transferee  to  recover  as 
a  holder  in  due  course,  but  this  is  unnecessary.  Before  completion  it  is  not  a 
valid  bill  or  note.  If  §  52  (1)  meant  that  the  party  filling  in  the  blank  cannot 
recover  although  he  fills  it  in  accordance  with  the  authority  given,  it  would  be 
directly  contrary  to  the  implication  from  the  first  two  sentences  of  §  14. 

*  American  Bank  v.  McComb   (1906)    105  Va.  47.'.,  54  S.  E.  14. 

•The  English  B.  E.  A.,  §  64  (1)  contains  the  words  "but  the  alteration  is 
not  apparent." 
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the  plaintiff  on  inquiry;20  while  other  courts  have  regarded  it  as  merely  consti- 
tuting notice.31  The  following  have  been  held  to  be  constructive  notice  from  the 
face  of  the  paper,  no  mention  being  made  of  irregularity:  pencil  marks  by  cashier 
showing  refusal  of  bank  to  discount;22  star  mark  by  bank  showing  payment;23 
letters  "N.  G."  written  by  bank;2*  notarial  marks  of  non-acceptance;25  erasure 
of  name  of  a  surety.28  Where  the  payee  of  an  order  instrument  transferred  it 
without  indorsement,27  and  where  the  instrument  was  marked  "on  contract,"  28  the 
court  held  it  irregular.  Indorsement  of  partial  payments  on  the  back  would  be 
notice,  but  is  not  held  an  irregularity.2*  (It  is  clear  from  the  above  that,  para- 
doxically, the  back  of  an  instrument  is  also  its  face.)  A  restrictive  indorsement 
or  expression  of  fiduciary  relationship  with  limited  authority,  e.  g.,  by  the  word 
"agent"  or  "trustee,"  is  notice  of  such  limitation,  but,  of  course,  there  is  nothing 
irregular  about  it.  The  apparent  alteration  case  comes  nearest  to  being  an  ir- 
regularity and  it  is  difficult  to  say  just  where  "irregular"  shades  off  into  "notice"; 
but  at  the  same  time  it  seems  clearly  notice  of  an  infirmity,  regardless  of  whether 
or  not  it  is  also  irregular.  At  first  blush,  one  might  think  that  the  "complete 
and  regular"  section  intended  to  cover  those  constructive  notice  cases  where  a 
party  carelessly  failed  to  notice  the  mark  or  appreciate  its  import,  because  the 
Act  in  §  56  defines  "notice"  as  the  possession  of  actual  knowledge  of  the  infirmity 
or  defect,  or  knowledge  of  such  facts  that  the  action  of  taking  the  instrument 
amounts  to  bad  faith.  But  the  cases  show  that  the  constructive  notice  doctrine 
has  remained  unimpaired  under  the  Act,  the  general  rule  of  contract  law  being 
applied  that  a  party  is  conclusively  presumed  to  have  read  and  understood  the 
whole  of  the  instrument.  Besides,  in  all  these  cases  the  instrument  itself,  by 
the  better  view,  is  not  irregular,  but  there  is  rather  an  added  something  conveying 
a  warning  to  the  taker. 

There  are  a  few  miscellaneous  cases  where  the  question  of  irregularity  has 
arisen.  One  court  passed  over  an  excellent  opportunity  to  discuss  the  doctrine 
of  irregularity  when  it  felt  that  a  promissory  note  reading  "for  value  received 
and  out  of  love  and  affection"  was  all  right.30  And  a  variance  between  the  written 
amount  in  the  body  of  a  note  and  the  numeral  amount  on  top  might  well  be  an 
irregularity  or  notice,  but  was  considered  neither,31  probably  under  the  theory  that 
the  marginal  figures  are  a  mere  memorandum  rather  than  a  part  of  the  note 
itself,  and  under  the  influence  of  the  section  of  the  Act  which  says  that  in  such 


MElias  v.  Whitney  (1906)  50  Misc.  326,  98  N.  Y.  Supp.  667;  Pensacola  State 
Bank  v.  Melton  (D.  C.  1913)  210  Fed.  57. 

*  Marshall  &  Co.  v.  Kirschbraun  &  Sons  (1917)  100  Neb.  876,  161  N.  W. 
577;  cf.  Dumbrow  v.  Gelb  (1911)  72  Misc.  400,  130  N.  Y.  Supp.  182;  Bloom  v. 
Horowitz  (1917)   100  Misc.  687,  166  N.  Y.  Supp.  786. 

22  Fowler  v.  Brantley  (U.  S.  1840)  14  Pet.  318  (before  N.  I.  L.)  ;  Brown  v. 
Taber  (N.  Y.  1830)  5  Wend.  566  (before  N.  I.  L.). 

23  See  Silverman  v.  Nat.  Butchers'  &  Drovers'  Bank  (1906)  50  Misc.  169, 
171,  98  N.  Y.  Supp.  209. 

"Cf.  Spero  &  Hirsch  v.  Holoschutz  (1901)  36  Misc.  764,  74  N.  Y.  Supp. 
852  (notice  of  dishonor). 

™ State  ex  rel.  Hadley  v.  Greenville  Bank  (Mo.  App.  1916)  187  S.  W.  597; 
cf.  Goodman  v.  Harvey  (1836)  4  A.  &  E.  870  (before  B.  E.  A.).  Both  cases 
on  notice  of  dishonor. 

xMcCratner  v.  Thompson   (1866)   21   Iowa  244   (before  N.  I.  L.). 

27  Usee  v.  Bissell  (1874)   76  Pa.  St.  459  (before  N.  I.  L.). 

""Hughes  &  Co.  v.  Flint  (1911)  61  Wash.  460,  112  Pac.  633.  The  court 
stated  that  it  was  constructive  notice  also. 

"Bland  v.  Fidelity  Trust  Co.  (1916)  71  Fla.  499,  71  So.  630. 

30  Cotton.  Trustee,  v.  Graham   (1887)   84  Ky.  672,  2  S.  W.  647. 

"Central  Nat.  Bk.  v.  Pipkin  (1896)  66  Mo.  App.  592.  But  cf.  Lombardo  v. 
Lombardini  (1910)   57  Wash.  352,  106  Pac.  907. 


162  COLUMBIA  LAW  REVIEW 

a  conflict  the  sum  denoted  by  the  words  is  the  sum  payable.32  An  instrument 
with  a  printed  limitation  of  amount  but  drawn  for  a  larger  sum  seems  irregular, 
but  it  was  regarded  as  notice,  the  point  of  irregularity  not  being  raised.33  But 
a  note  which  does  not  contain  the  stamp  required  by  the  federal  revenue  statute 
was  held  not  complete  and  regular  on  its  face,34  and  this  seems  to  be  the  first 
true  holding  of  this  type. 

The  "complete  and  regular"  section  seems  to  be  designed  to  provide  for 
those  miscellaneous  cases  where  the  instrument  is  different  from  the  usual  run. 
In  connection  with  this,  it  is  to  be  noted  that  the  English  Bills  of  Exchange 
Act  uses  the  words  as  a  general  qualification  and  not  as  one  of  the  several 
parallel  conditions  of  being  a  holder  in  due  course.35  While  it  may  seem  unjust 
to  criticize  the  tendency  of  the  courts  to  make  use,  in  many  kinds  of  cases,  of 
words  which  are  present  in  the  Act  and  which  lend  themselves  so  readily  to  such  use 
(for  it  is  undeniable  that  an  instrument  which  lacks  a  complete  date  of  pay- 
ment, or  a  payee,  or  an  amount,  is  not  complete  and  regular  on  its  face),  it  is 
submitted  that  the  mere  presence  of  words  capable  of  a  broad  interpretation  does 
not  warrant  their  extension  to  cases  which  can  be  decided  on  more  fundamental 
grounds  under  sections  which  specifically  control  such  situations.  The  philosophy 
back  of  the  sections  is  doubtless  the  feeling  that  a  holder  in  due  course,  who  is 
arbitrarily  allowed  to  recover  frequently  at  the  expense  of  another  innocent 
party,  must  be  limited  by  strict  rules  and  must  have  acted  in  a  normal  manner, 
above  suspicion,  in  taking  a  perfectly  usual  type  of  instrument. 


Nun-Direction  by  the  Trial  Court  after  Refusal  of  Request  for  Errone- 
ous Instruction. — Two  recent  cases  illustrate  the  conflict  of  authority  on  the 
question  as  to  whether  failure  to  instruct  on  a  point  after  a  refusal  by  the  court 
to  give  a  requested  erroneous  instruction  is  reversible  error  on  appeal.  In  Louis- 
ville, etc.  Ry.  v.  Craft  (Ky.  1921)  233  S.  W.  741,  the  defendant's  counsel  had 
requested  an  erroneous  instruction  as  to  the  measure  of  damages.  The  trial 
court  had  refused  to  give  this  instruction  and  had  given  no  instruction  on  this 
point.  The  Kentucky  Court  of  Appeals  held  that  the  failure  to  give  a  correct 
instruction  as  to  the  measure  of  damages  was  reversible  error,  on  the  ground 
that  the  trial  court  is  under  a  duty  to  give  a  proper  instruction  on  a  point  at- 
tempted to  be  covered  by  a  defective  request. 

On  the  other  hand,  in  Parrott  Tractor  Co.  v.  Brownfiel  (Ark.  1921)  233  S. 
W.  706,  the  Arkansas  Court,  on  similar  facts,  reached  a  contrary  result.  This 
court  took  the  view  that  the  trial  court  was  not  bound  to  give  any  instruction 
unless  a  correct  one  was  asked,  and  hence  the  appellant  could  not  complain  of 
the  court's  failure  to  instruct  on  the  measure  of  damages,  inasmuch  as  it  did  not 
ask   for  a  correct  instruction  on  the  point. 

Each  of  these  views  is  supported  by  respectable  authority,  though  probably 
the  majority  view  favors  the  Arkansas  holding.1     Those  courts  that  have  adopted 

8N.  I.  L.  §  17  (1).     Cf.  Heeney  v.  Addy  [1910]   Ir.  2  K.  B.  688. 
Marshall  <"-  Co.  v.  Kirschbaun  &  Sons,  supra,  footnote  21. 
'Lutton  v.  Baker  (1919)    187  Iowa  753,  174  X.  W.  599. 
"§29  (1). 


1  'I  he  following  jurisdictions  are  in  accord  with  the  Arkansas  rule:  Alexander 
v.  Star-Chr<,nicle  Co.  (1917)  197  Mo.  App.  601,  198  S.  W.  467;  Carter  &  ford  v. 
Brozcn  (1908)  4  Ga.  App.  238,  61  S.  E.  142;  McWhorter  v.  Bluthenthal  &  Bickart 
(1902)  136  Ala.  568,  33  So.  552;  Edwards  v.  Western  Union,  etc.  Co.  (1908)  147 
X.  C.  126,  60  S.  E.  900;  Rolfe  v.  Rich  (1893)  149  111.  436,  35  X.  E.  352;  Williams 
v.  City  of  Lansing  (1908)  152  Mich.  169,  115  X.  W.  961;  Bagley  v.  Smith  (1853) 
10  X.  Y.  489;  see  Anderson  v.  Northern  Pacific  Ry.  (1906)  34  Mont.  181,  201, 
85   Pac.  884.     This   seem-   to   have   been   the   early   rule   in  Kentucky.      Owings   & 
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the  view  expressed  by  the  Kentucky  court2  base  their  decisions  on  the  ground 
that  the  requested  instruction,  though  erroneous,  is  sufficient  to  call  the  court's 
attention  to  the  point  involved,  and  the  court  is  therefore  under  a  duty  to  give 
a  proper  instruction  as  to  the  law  applicable  to  that  point.  This  is  the  long- 
established  rule  of  the  Texas  courts.  These  courts  attempt  to  draw  a  line  of 
distinction  between  requests  which  are  insufficient  to  impose  upon  the  court  the 
duty  of  charging  the  jury,  and  requests  for  erroneous  instructions  which  suffi- 
ciently call  the  court's  attention  to  a  proposition  of  law,  so  as  to  impose  the  duty 
of  charging  the  jury  on  that  point.  Thus,  a  mere  request  to  charge  on  a  point, 
without  offering  any  instruction  on  that  point,  is  clearly  not  sufficient,  nor  is  a 
requested  instruction  which  merely  "suggests"  the  point  to  be  submitted.8  So- 
also,  a  request  to  instruct  that  the  burden  of  proof  was  on  the  defendant  in  a 
certain  case  to  show  himself  exempt  from  liability,  was  properly  refused  be- 
cause it  was  erroneous ;  and  it  was  held  insufficient  to  impose  a  duty  on  the 
trial  judge  of  charging  that  the  burden  was  on  the  defendant  of  producing  evi- 
dence to  rebut  a  presumption  in  the  plaintiff's  favor.'1 

The  Virginia  courts  have  adopted  a  rule  mid-way  between  these  views.  They 
hold  that  although  as  a  general  rule  a  "party  cannot,  by  asking  for  an  erroneous 
instruction,  devolve  upon  the  court  the  duty  of  charging  the  jury  on  the  law 
of  the  case/'0  yet,  "where  an  instruction  offered  is  equivocal,  so  that  either  to 
give  it  or  refuse  it  might  mislead  the  jury,  the  duty  is  imposed  upon  the  court 
so  to  modify  it  as  to  make  it  plain."6  But  in  a  recent  Virginia  case,7  the  court 
severely  criticized  the  latter  rule  as  being  too  "vague  and  uncertain,"  due  to  the 
difficulty  of  determining  when  a  request  is  so  equivocal  as  to  be  likely  to  mislead 
the  jury  whether  it  be  given  or  refused. 

In  civil  cases,8  by  the  weight  of  authority,  the  trial  judge  is  not  bound  to 
instruct  the  jury  in  the  absence  of  specific  request  for  instruction  from  counsel. 
Hence  mere  non-direction,  either  total  or  partial,  is  not  ground  for  reversal  where 
no  instructions  are  requested.9  But  some  jurisdictions  hold  that  the  trial  judge 
is  under  a  duty  to  instruct  the  jury  upon  all  issues  raised  by  the  evidence,  and 
that  counsel's  failure  to  request  an  instruction  does  not  relieve  the  court  of  this 
duty.10     It  is  attempted  by  others   to  distinguish   between    total   non-direction   by 

Co.  v.  Trotter  &  Scott  (Ky.  1808)  1  Bibb  157.  It  is  also  the  rule  in  England. 
Fordv.  Laccy  (1861)  30  L.  J.  Exch.  351;  2  Thompson,  Trials  (2d  ed.  1912)  §2341. 

2  Rounds  v.  Coleman  (Tex.  Civ.  App.  1919)  214  S.  W.  496;  Black  v.  Buck- 
ingham (1899)  174  Mass.  102,  54  N.  E.  494.  The  same  result  is  reached  by 
statute  in  Wyoming.     Union  Pac.  Ry.  v.  Jarvi  (1890)  3  Wyo.  375,  23  Pac.  398. 

'Houston,  etc.  R.  R.  v.  Oram  (1907)  47  Tex.  Civ.  App.  526,  107  S.  W.  74. 

*Rand  v.  Farquhar  (1917)  226  Mass.  91,  115  N.  E.  286. 

'Chesapeake,  etc.  Ry.  v.  Stock  &  Sons  (1905)  104  Va.  97,  51  S.  E.  161. 

6  Keen's  Exec.  v.  Monroe  (1881)  75  Va.  424,  428;  B.  &  O.  Rv.  v.  Polly,  Woods 
&  Co.  (Va.  1858)   14  Gratt.  447;  Peshine  v.  Shepperson  (Va.  1867)    17  Gratt.  472. 

''Chesapeake,  etc.  Ry.  v.  Stock,  supra,  footnote  5. 

8  It  is  not  attempted  in  this  note  to  cover  the  question  of  the  duty  of  the 
trial  court  to  instruct  the  jury  in  criminal  cases.  In  many  jurisdictions  a  different 
rule  is  applied  in  criminal  cases,  and  a  stricter  duty  is  imposed  upon  the  trial 
judge  to  charge  the  jury,  even  in  the  absence  of  request,  on  the  ground  that 
criminal  justice  can  be  better  administered  under  such  a  rule.  See  2  Thompson, 
op.  cit.  §§  2339,  2340. 

'Morgan,  v.  Mulhall  (1908)  214  Mo.  451,  114  S.  W.  4;  Miller  v.  Shumway 
(1904)  135  Mich.  654,  98  N.  W.  385;  Columbus  Rv.  v.  Ritter  (1902)  67  Ohio  St. 
53,  65  N.  E.  613;  Friend  v.  Jettcr  (1897)  19  Misc.  101,  4?  N.  Y.  Supp.  287;  Texas 
&  Pacific  Rv.  v.  Volk  (1894)  151  U.  S.  72',  14  Sup.  Ct.  239;  see  Roscnkovitz  v. 
United,  etc.  Co.  (1908)   108  Md.  306,  316,  70  Atl.  108;  2  Thompson,  op.  cit.  §2341. 

10 Dice  v.  Johnson  (1919)  187  Iowa  1134,  175  N.  W.  38;  Wilson  v.  Commercial 
etc.  Co.  (1902)  15  S.  Dak.  322,  89  N.  W.  649;  Rowett  v.  Town  of  Vershire  (1890\ 
62  Vt.  405,  19  Atl.  990. 
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the  court  in  the  absence  of  request,  and  partial  non-direction."  Thus,  it  is  argued 
that  although  it  would  be  an  impractical  rule  to  require  the  trial  judge  to  in- 
struct the  jury  on  all  the  issues  and  all  possible  hypotheses  arising  from  .he  evi- 
dence of  each  case,  yet  the  judge  should  be  under  a  duty  to  instruct  the  jury 
as  to  the  general,  fundamental  principles  of  law  upon  which  the  action  is  based. 
It  is  argued  that  total  non-direction  should  therefore  be  reversible  errcr,  for  the 
reason  that  where  no  instructions  at  all  are  given  to  the  jury,  the  jurors  are  made 
judges  of  the  law  applicable  to  the  case  as  well  as  judges  of  the  facis.  If  we 
adopt  this  rule  distinguishing  partial  and  total  non-direction,  the  difficulty  at  once 
becomes  evident.  How  much  must  a  trial  judge  charge  to  avoid  committing  re- 
versible error?  Just  what  principles  of  law  are  so  fundamental  and  general  that 
it  should  always  be  the  duty  of  the  court  to  inform  the  jury  of  them?  We  are 
at  once  confronted  with  the  practical  difficulty  of  having  to  draw  a  line  some- 
where, to  decide  on  which  of  the  issues  raised  by  the  pleadings  and  the  evidence 
the  judge  should  be  required  to  charge.  This  practical  difficulty  greatly  impairs 
the  value  of  such  a  distinction  as  a  rule  of  practice,  which  above  everything  else 
should  be  plain,  and  capable  of  quick  application. 

The  best  rule  clearly  is  that  the  judge  is  not  required  to  instruct  the  jury 
on  an  issue  unless  a  party  request  such  instruction  by  submitting  to  the  court 
specific  instructions,  good  in  law  and  applicable  to  the  evidence.  The  trial  judge 
considers  the  facts  of  the  case  as  matters  of  first  impression,  and  it  will  often 
be  extremely  difficult  for  him,  in  the  short  time  allowed  for  trial  before  a  jury, 
to  discover  all  the  possible  hypotheses  presented  by  the  evidence.  On  the  other 
hand,  counsel  has  a  much  greater  opportunity  and  is  under  a  duty  to  know  the 
facts  of  his  case.  Similarly,  the  trial  judge  cannot  be  expected  to  know  all  the 
involved  rules  of  law  which  are  applicable  to  all  the  possible  hypotheses  presented 
by  the  facts.  This  is  the  duty  of  counsel.  Therefore  if  the  judge  omits  to  charge 
in  regard  to  any  essential  feature  of  the  evidence,  it  should  be  the  duty  of  counsel 
to  call  his  attention  to  the  omission  by  requesting  appropriate  suppletory  instruc- 
tions. If  counsel  fail  in  this  duty,  he  has  no  reason  for  complaint.  "The  rule 
which  would  allow  the  counsel  to  do  so  would  be  extremely  inconvenient.  It 
would  multiply  new  trials  and  reversals,  and  often  on  grounds  which  have  no 
connection  with  the  merits."  " 

It  is  to  be  noted  here,  however,  that  athough  under  the  majority  rule  non- 
direction  in  the  absence  of  request  is  not  ground  for  reversal,  yet  on  a  motion 
for  a  new  trial  made  before  the  trial  judge,  it  may  be  the  basis  of  his  granting 
a  new  trial.  Thus,  where  no  instructions  of  any  kind  are  requested  and  no  in- 
structions are  given  to  the  jury,  and  no  exceptions  taken,  the  losing  party,  after 
a  verdict,  may  move  to  have  the  verdict  set  aside.  If  the  trial  judge  believes  that 
the  absence  of  any  instructions  misled  the  jury,  he  may  grant  a  new  trial.  If 
he  refuses  a  new  trial,  then  in  those  states  where  a  statute  allows  an  appellate 
court  to  review  the  rulings  of  the  trial  court  on  a  motion  to  set  aside  the  verdict, 
the  appellate  court  may  set  aside  the  verdict  if  it  believes  the  jury  were  misled 
by  the  failure  to  instruct.11 
— . — — — — — — — — r 

"See  York  Park  Bld'g  Ass'n  v.  Barnes  (1894)  39  Neb.  834,  836,  58  N.  W.  440. 

11 2  Thompson,  op.  cit.  §2341. 

u  Owen  v.  Owen  (1867)  22  Iowa  270.  This  result  can  be  reached  only  in 
those  states  where  statutes  have  been  passed  allowing  appellate  review  of  the 
trial  court's  rulings  on  a  motion  to  set  aside  the  verdict.  At  common  law  and 
in  the  federal  courts  today,  the  trial  court's  rulings  on  such  a  motion  are  not 
reviewable  on  appeal,  but  are  conclusive.  Terre  Haute  &  Indiana  R.  R.  v.  Struble 
(1883)  109  U.  S.  381,  3  Sup.  Ct.  270.  And  even  where  a  statute  allows  appellate 
review,  the  appellate  courts  are  very  slow  to  give  a  new  trial  on  the  ground  that 
failure  to  instruct  misled  the  jury,  as  it  is  largely  a  matter  of  discretion  with 
the  trial  judge,  who  has  the  best  opportunity  of  knowing  whether  or  not  the  jury 
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However,  it  is  well  settled,  except  by  statute  in  Mississippi,"  that  the  trial 
court  may  of  its  own  motion  give  instructions  without  any  request  if  it  so  de- 
sires, or  it  may  modify  and  reconstruct  instructions  requested  by  counsel  which 
are  defective  in  form  or  substance,  even  though  it  is  not  bound  to  do  so.15  If  it 
does  so,  however,  the  instructions  given  must  correctly  state  the  law,  for  an  er- 
roneous instruction  is  reversible  error  on  exception  and  appeal.1" 

It  is  argued  by  those  courts  which  hold  in  accord  with  the  Kentucky  case," 
that,  even  admitting  non-direction  is  no  error  where  no  instruction  is  asked,  yet 
where  a  request  is  made  which,  though  incorrect,  is  yet  sufficient  to  call  the  at- 
tention of  the  court  to  the  issue  involved,  it  is  the  duty  of  the  court  to  charge 
thereon  correctly.  But  the  reasons  given  for  not  imposing  a  duty  upon  the 
court  to  charge  without  request  would  apply  equally  here.  Counsel  is  in  a  better 
position  to  know  the  propositions  of  law,  often  involved  and  dealing  in  nice 
distinctions,  applicable  to  the  facts  of  his  case.  It  is  part  of  his  function  to  in- 
form the  court  as  to  these  propositions.  So  if  counsel  does  not  inform  the  court 
of  these  propositions  and  ask  that  they  be  submitted  to  the  jury,  he  should  not 
afterwards  be  allowed  to  complain  that  they  were  not  submitted. 

Nor  can  it  be  truly  said  as  a  general  proposition  that,  by  asking  an  erroneous 
instruction  on  a  point,  counsel  has  informed  the  judge  of  the  rule  of  law  involved. 
He  has  merely  called  the  attention  of  the  court  to  the  issue  involved,  but  has 
failed  to  give  any  correct  proposition  of  law  applicable  to  it.  The  court  may 
refuse  an  obviously  wrong  instruction  and  still  be  entirely  ignorant  of  the  correct 
instruction  on  the  point.  Moreover,  the  difficulty  in  determining  when  an  er- 
roneous request  is  sufficient  to  call  the  attention  of  the  court  to  the  correct  rule 
of  law  is  evident,  and  the  border  line  too  vague  and  uncertain  for  the  rule  to 
prove  of  much  value  as  a  rule  of  practice.  It  is  also  impossible  to  draw  any 
satisfactory  line  of  distinction,  as  attempted  by  the  courts  favoring  the  Kentucky 
view,  between  requests  which  are  deemed  to  attract  the  court's  attention  suffi- 
ciently to  impose  upon  it  the  duty  of  charging  the  jury  on  a  point,  and  those 
which  are  insufficient  to  impose  this  duty,  though  they  do  call  the  attention  of 
the  court  to  some  point  in  the  case. 

The  Arkansas  court  has  adopted  the  better  working  rule,  that  unless  a  party 
has  requested  a  correct  instruction  on  a  point,  there  can  be  no  reversal  on  the 
ground  that  the  court  gave  no  instruction  on  that  point.  The  large  number  of 
reversals,  ordered  on  this  basis  in  Texas  and  Kentucky,  indicates  how  such  a  rule 
will  flood  already  over-crowded  appellate  courts  with  appeals,  oftentimes  groundless. 

were  misled.  In  such  cases,  the  non-direction  is  not  per  se  ground  for  new  trial, 
but  it  may  be  taken  into  consideration  as  one  of  the  factors  showing  whether 
or  not  the  jury  were  misled.  It  seems  this  same  result  would  be  reached  where 
the  trial  court  instructs  the  jury  as  to  part  of  the  law  only,  but  the  effect  of  the 
partial  instruction  is  such  as  to  mislead  the  jury. 

"The  statutes  in  Mississippi,  Miss.  Code  (1917)  §577,  Miss.  Code  (1906) 
§  793,  have  been  construed  as  laying  down  the  rule  in  that  state  that  the  court 
cannot  give  instructions  except  on  request.  Lindsey  Wagon  Co.  v.  Nix  (1915) 
108  Miss.  814,  67  So.  459.  Such  a  statute,  applying  alike  to  civil  and  criminal 
cases,  seems  very  severe,  and  no  other  state  has  adopted  such  a  rule. 

"St.  Louis,  etc.  Ry.  v.  Day  (1908)  86  Ark.  104,  110  S.  W.  220;  Pauckner  v. 
Wakem  (1907)  231  111.  276,  83  N.  E.  202;  Harrington  v.  Los  Angeles  Ry.  (1903) 
140  Cal.  514,  74  Pac.  15. 

"Mitchell  v.  Wellborn  (1908)  149  N.  C.  347,  63  S.  E.  113;  South  Covington, 
etc.  Co.  v.  Core  (1906)  29  Ky.  Law  836,  96  S.  W.  562;  Kinyon  v.  Chicago,  etc.  Ry. 
(1902)  118  Iowa  349,  92  N.  W.  40.  However,  if  the  instruction,  though  erroneous, 
is  not  prejudicial  to  the  party  complaining,  it  is  not  ground  for  reversal.  Illinois 
Cent.  R.  R.  v.  Prickett  (1904)  210  111.  140,  71  N.  E.  435.  Nor  can  a  party  com- 
plain of  an  erroneous  instruction  if  he  himself  asked  for  it.  Anderson  v.  Northern 
Pac.  Ry.   (1906)  34  Mont.  181,  85  Pac.  884. 

1  See  cases  supra,  footnote  2. 
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Mistake  of  Law  in  New  York. — To  what  extent  may  relief  he  had  in 
Xew  York  from  injury  due  to  a  mistake  of  law?  The  decisions  may  he  roughly 
divided  into  three  classes:  (1)  recovery  of  money  paid;  (2)  reformation;  (3) 
rescission.  That  there  may  be  no  recovery  either  at  law 1  or  in  equity a  for 
money  paid  under  mistake  of  law  is  well  settled.  The  unsoundness  of  the  reasons 
for  this  rule  have  been  clearly  set  out  many  times.3  The  excuses  used  by 
the  New  York  courts  to  avoid  extending  it  show  that  they  have  recognized  its 
unfairness.  Where  money  has  been  paid  to  a  receiver  under  mistake  of  law, 
recovery  was  allowed  upon  the  ground  that  he  was  an  officer  of  the  court.4  For 
the  same  reason  costs  paid  by  a  defendant  to  the  plaintiff's  attorney  were  held 
recoverable  by  that  defendant.'  Where  a  non-resident  had  paid  money  under 
mistake   of    New    York   law,    he    was    allowed    to    recover.*      Similarly,    where    a 


'Pay/it-  v.  Witherbee,  Sherman  &  Co.  (1911)  200  N.  Y.  572,  93  N.  E.  954; 
Bclloff  v.  Dime  Savings  Bank  (1907)  118  App.  Div.  20,  103  N.  Y.  Supp.  273r 
aff'd  (1908)  191  N.  Y.  551,  85  N.  E.  1106;  Newburgh  Savings  Bank  v.  Town  of 
Woodbury  (1903)  173  N.  Y.  55,  65  N.  E.  858;  Vandcrbeck  v.  City  of  Rochester 
(1890)  122  N.  Y.  285,  25  N.  E.  408;  cf.  Flynn  v.  Hurd  (1899)  118  N.  Y.  19,  22 
N.  E.  1109  (money  not  paid  to  the  defendant  but  to  discharge  the  defendant's 
duty).  In  Doll  v.  Earle  (1874)  59  N.  Y.  638,  the  plaintiff  and  defendant  entered 
into  an  agreement  whereby  the  plaintiff  paid  off  a  mortgage  in  legal  tender. 
The  difference  between  the  amount  of  principal  and  interest  in  gold  and  in  legal 
tender  was  deposited  in  a  bank  to  be  held  to  await  the  decision  of  the  United 
States  Supreme  Court  on  the  Legal  Tender  Act.  The  Supreme  Court  held  that 
the  Act  was  unconstitutional  as  to  contracts  executed  prior  to  its  passage.  Ac- 
cordingly, the  plaintiff  gave  the  defendant  an  order  for  the  money.  Later  the 
Supreme  Court  decided  that  the  Act  was  constitutional  as  to  prior  contracts. 
The  plaintiff  sought  to  recover  the  money  paid.  Relief  was  denied.  This  case 
seems  correct  regardless  which  view  is  taken  as  to  the  mistake  of  law  doctrine. 
Was  the  money  in  reality  paid  under  a  mistake  of  law?  What  was  the  law  when 
the  plaintiff  gave  the  defendant  the  order  for  the  money?  To  allow  recovery 
when  the  Supreme  Court  reversed  its  decision,  would  open  the  door  for  enormous 
litigation   whenever   any   decision   is   overruled. 

1  Knickerbocker  Trust  Co.  v.  O.  C.  &  R.  S.  Rv.  (1910)  138  App.  Div.  687, 
123  N.  Y.  Supp.  822,  aff'd  (1911)  201  N.  Y.  379,  94  N.  E.  871. 

3  Woodward,  Quasi-Contracts  (1913)  §  36;  Keener,  Quasi-Contracts  (1893) 
85  et  seq. 

*Gillig  v.  Grant  (1897)  23  App.  Div.  596,  49  N.  Y.  Supp.  78. 

'Ex  parte  Moult  on  v.  Bennett   (N.  Y.  1836)   18  Wend.  586. 

'Bank  of  Chillicothe  v.  Dodge  (N.  Y.  1850)  8  Barb.  233.  The  problems 
raised  by  this  decision  are  indicated  by  a  diagram  suggested  by  Professor  Walter 
Wheeler  Cook  of  the  Columbia  Law  School: 
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resident  of  New  York  makes  a  mistake  as  to  the  law  of  another  state,  recovery 
might  be  allowed  because  the  law  of  any  other  state  is  treated  as  a  question  of 
fact  in  New  York.7 

Where  the  parties  in  reducing  an  oral  agreement  to  writing  make  a  mutual 
mistake  of  law  so  that  the  written  instrument  does  not  embody  the  oral  agree- 
ment, equity  will  grant  reformation.8  It  has  been  suggested  by  way  of  dictum 
that  if  there  has  been  no  previous  oral  contract,  and  a  certain  instrument  has 
been  adopted  which  does  not  effectuate  the  intention  of  the  parties,  reformation 
will  be  denied.9  As  to  whether  relief  should  be  granted  for  unilateral  mistake, 
this  distinction  has  an  important  bearing.  Where  there  has  been  a  valid  oral 
contract,  it  is  no  hardship  on  the  defendant  to  reform  the  written  instrument 
in  the  case  of  an  unilateral  mistake.  However,  the  same  reasons  would  not 
.apply  to  reforming  a  written  contract  where  there  has  been  no  prior  oral  one. 
Here,   the  court  would  be   forcing  a   contract   upon   the   defendant  to   which  he 

In  cases  (A)  1,  a  and  b  there  would  be  no  recovery.  In  (A)  2,  a,  b  and  c  the 
plaintiff  could  recover.  There  is  no  answer  to  the  rest  of  the  cases,  but  as  the 
courts  seek  to  limit  the  rule  denying  recovery,  they  would  probably  seize  upon 
every  chance  to  grant  it. 

'Hanna  v.  Lichtenhein   (1919)  225  N.  Y.  579,  122  N.  E.  625. 

Kelly  v.  Connecticut  Mat.  Life  Ins.  Co.  (1898)  27  App.  Div.  336,  50  N.  Y. 
Supp.  139,  puts  an  interesting  restriction  on  the  general  rule.  The  plaintiff  had  as 
executor  for  the  insured  collected  the  amount  of  a  policy  payable  to  the  testator's 
legal  representatives  from  the  defendant,  and  distributed  it  among  the  creditors  of 
the  estate.  At  the  time  he  knew  that  there  was  a  previous  policy  payable  to  him  per- 
sonally for  which  the  policy  on  which  he  collected  was  substituted.  He  did  not 
know  that  because  of  a  rule  of  law  the  first  policy  remained  in  full  effect.  In  an 
action  on  the  first  policy,  held,  that  the- plaintiff  could  not  recover.  Logically,  upon 
strict  legal  theory  it  is  difficult  to  sustain  the  decision.  The  first  policy  was  valid 
and  remained  unpaid.  On  this  the  plaintiff  under  ordinary  circumstances  had  a 
good  cause  of  action.  It  is  hard  to  see  how  the  defendant  could  prevent  recovery 
by  setting  up  payment  under  mistake  of  law  on  the  second  policy.  There  is  no 
valid  counterclaim  as  the  defendant  had  no  cause  of  action.  However,  on  grounds 
•of  fairness,  the  result  is  correct. 

sMyer  v.  Idlcwood  Ass'n  (Sup.  Ct.  1914)  146  N.  Y.  Supp.  370;  Boscot  v. 
Fessenden  (1910)  139  App.  Div.  647,  124  N.  Y.  Supp.  370;  Maker  v.  Hibernia 
Ins.  Co.  (1876)  67  N.  Y.  283;  Pitcher  v.  Hennessey  (1872)  48  N.  Y.  415. 
In  all  these  cases  the  question  arises  whether  the  mistake  was  one  of  the  meaning 
•of  the  English  language  or  one  of  the  legal  effect  given  lo  the  words.  If  the  mistake 
is  as  to  the  meaning  of  the  language  it  is  one  of  fact,  although  the  court  always 
passes  on  the  interpretation  of  words  in  a  written  contract.  Some  courts,  however, 
have  treated  such  mistake  as  one  of  law.  Sibert  v.  McAvoy  (1853)  15  111.  106,  109. 
In  such  a  case  the  reason  for  denying  recovery  for  mistake  of  law,  i.  e.,  "everyone  is 
presumed  to  know  the  law,"  does  not  apply.  Everyone  is  not  presumed  to  know 
the  meaning  of  the  English  language. 

There  are  some  cases  which  have  been  cited  as  contrary  to  the  general  rule 
allowing  reformation  of  an  instrument  which  because  of  mistake  of  law  does  not 
carry  out  the  parties'  intention.  Among  these,  Mo  ran  v.  Wellington  (1917)  101 
'Misc.  594,  167  N.  Y.  Supp.  465,  denied  relief  in  the  case  of  a  release.  This  case 
may  be  put  under  a  recognized  exception  to  the  general  rule.  All  previous  trans- 
actions except  as  to  consideration  are  regarded  as  merged  in  a  deed.  IVhitte- 
more  v.  Farrington  (1879)  76  N.  Y.  452.  This  doctrine  has  been  extended  to 
the  case  of  a  lease  and  the  decision  would  have  been  the  same  if  the  mistake 
had  been  one  of  fact. 

In  Western  Union  Telegraph  Co.  v.  Shepard  (1900)  49  App.  Div.  345,  63 
"N.  Y.  Supp.  435,  reversed  (1901)  169  N.  Y.  170,  62  N.  E.  154,  the  mistake  was  as 
to  the  legal  effect  of  certain  language  used  in  a  deed.  The  Appellate  Division 
granted  reformation  on  the  ground  that  the  mistake  was  one  of  law.  The  Court 
of  Appeals  reversed  this  decision  granting  other  relief  and  denying  reformation 
as  it  was  not  necessary. 

"*  See  Pitcher  v.  Hennessey,  supra,  footnote  8,  pp.  423,  424. 
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never  assented.10  Where  the  question  has  arisen  under  mistake  of  fact,  this 
distinction  has  been  followed  in  granting  reformation  for  a  unilateral  mistake." 
While  no  cases  in  point  under  unilateral  mistake  of  law  have  been  found,  there 
is  no  reason  why  the  same  rule  should  not  be  followed.  However,  where  the 
mistake  is  mutual,  no  sound  basis  for  the  difference  in  result  exists.  In  both 
cases  reformation  would  merely  compel  the  defendant  to  do  what  he  reasonably 
expected  to  do.  The  distinction  is  not  upheld  by  the  decisions,"  but  it  is  im- 
portant to  note  the  dictum  which  suggests  it  as  it  may  lead  to  erroneous 
results."  Of  course  if  the  mistake  of  law  was  not  as  to  the  legal  effect  of  the  in- 
strument but  was  a  mistake  which  induced  the  parties  to  enter  into  the  agreement, 
there  is  no  prior  intended  agreement  with  which  a  decree  for  reformation  could  con- 
form and  hence  reformation  is  denied.14 

Here  an  interesting  problem  may  be  raised.  To  what  extent  will  a  court 
of  law  allow  recovery  of  money  paid  under  a  contract  which  could  have 
been  reformed  in  equity?  Originally,  where  the  question  arose  under  mistake 
of  fact,  recovery  was  denied  upon  the  ground  that  to  allow  it  would  be  a  viola- 
tion of  the  parol  evidence  rule."  After  the  adoption  of  the  code,  however,  the  rule 
was  changed.16  No  cases  where  the  problem  has  arisen  under  mistake  of  law 
have  been  found.  What  will  be  decided  is  mere  matter  of  conjecture.  There 
is  the  well  settled  rule  that  there  can  be  no  recovery  for  money  paid  under  mis- 
take of  law.  But,  on  the  other  hand,  this  is  an  excellent  opportunity  of  escape 
from  the  much  reviled  rule  denying  relief. 

The  next  cases  to  be  considered  are  those  of  rescission.  First  let  us  take 
up  rescission  at  law.  Suppose  A  and  B  because  of  a  mutual  mistake  of  law, 
which  is  the  sole  inducement,  enter  into  a  contract  for  the  sale  of  certain  apples. 
A  delivers  the  apples  and  B  pays.  Upon  discovering  the  mistake  A  tenders  back 
the  money  and  demands  the  apples,  but  B  refuses.  Can  A  recover  in  an  action 
of  trover?  No  cases  under  either  mistake  of  law  or  fact  have  been  found." 
However,  in  view  of  the  rule  against  recovery  of  money  paid  under  mistake  of 
law,  probably  no  recovery  will  be  allowed  in  this  case. 

"This  raises  the  interesting  problem  as  to  whether  or  not  reformation 
should  be  granted.  To  allow  reformation  for  unilateral  mistake  where  there  is 
no  prior  oral  contract  would  change  our  system  of  contracts  from  an  objective 
to  a  subjective  one.  Under  the  common  law  system,  you  can  rely  on  reasonable 
appearances  which  the  other  party  creates  and  thus  know  when  you  have  made  a 
contract.  Under  the  subjective  system  you  could  never  know.  While  most 
courts  have  denied  reformation,  there  are  a  few  which  have  allowed  it.  St. 
Xicholas  Church  v.  Kropp  (1916)  135  Minn.  115,  160  N.  W.  500;  Brown  v. 
Lamphcar  (1862)   35  Vt.  252. 

"Born  v.  Schrcnkeisen  (1888)  110  N.  Y.  55,  59,  17  N.  E.  339.  The  mistake 
here  was  in  the  meaning  of  language  and  might  be  considered  a  mistake  of  law. 

"Baird  v.  Erie  R.  R.  (1911)  148  App.  Div.  452,  132  N.  Y.  Supp.  971;  Maher 
v.  Hibernia  Ins.  Co.,  supra,  footnote  8. 

"See  Wemple  v.  Haunstcin   (1897)   19  App.  Div.  552,  557,  46  N.  Y.  Supp.  288. 

"Green  v.  Smith  (1899)  13  App.  Div.  459,  43  N.  Y.  Supp.  610,  aff'd  (1899) 
160  N.  Y.  537,  55  N.  E.  210.  In  an  agreement  between  A  and  B,  the  written  in- 
strument provided  that  B  was  to  have  interest.  There  was  an  understanding  be- 
tween the  parties  that  8%  was  to  be  allowed,  but  because  both  mistakenly  thought 
that  this  rate  was  usurious  and  would  render  the  contract  invalid,  it  was  omitted. 
A  assigned  to  C.  In  an  action  by  C,  B  set  up  a  counterclaim  requesting  reforma- 
tion, which  was  denied.  The  mistake  in  this  case  was  not  as  to  the  legal  effect 
of  the  contract.  The  only  mistake  was  as  to  a  rule  of  law  which  caused  them 
to  make  a  different  contract  than  they  would  have  if  they  had  known  the  true 
rule.  "Howes  v.  Barker  (N.  Y.  1808)   3  Johns.  506. 

"Wilson  v.  Randall  (1876)   67  N.  Y.  338  (semble). 

"  Relief  of  this  sort  should  be  allowed  where  the  defendant  makes  a  fraudu- 
lent misrepresentation.  Cf.  Pickney  v.  Darling  (1896)  3  App.  Div.  553,  557,  38 
N.  Y.  Supp.  411,  aff'd  (1899)   158  N.  Y.  728,  53  N.  E.  1130. 
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But  in  equity,  there  are  many  dicta  to  the  effect  that  relief  will  be  denied 
for  a  mistake  of  law."  Still,  in  most  of  the  cases  which  have  arisen,  the  courts 
have  found  some  extenuating  circumstance  upon  which  to  base  rescission.  Where 
the  parties  because  of  a  mistake  as  to  who  was  entitled  to  a  lapsed  legacy, 
entered  into  an  agreement  whereby  the  plaintiff  was  to  release  the  defendant  for 
a  given  consideration,  and  before  the  release  was  actually  given  the  defendant 
learned  of  the  mistake  but  said  nothing,  the  court  said  that  the  plaintiff  was 
entitled  to  a  cancellation  of  the  release.19  Again,  where  the  defendants'  agents 
told  the  plaintiff  that  he  had  no  insurable  interest  in  certain  hay,  there  being 
no  fraud,  and  the  plaintiff  believing  him  released  the  defendants  as  to  the 
interest  in  the  hay,  the  release  was  cancelled  and  the  plaintiff  was  allowed  to 
recover  for  the  loss  of  the  hay.20  So  in  the  recent  case  of  Ryon  v.  John  Wana- 
m-aker,  New  York,  Inc.  (Sup.  Ct.  1921)  116  Misc.  91,  190  N.  Y.  Supp.  250,  the 
court  granted  relief.  The  plaintiff's  wife  had  incurred  an  indebtedness  in  her 
own  name  at  the  defendant's  store  of  $16,000  in  three  months.  The  defendant's 
credit  agent  told  the  plaintiff  that  he  was  responsible  for  his  wife's  debts.  Be- 
lieving this,  the  plaintiff  assigned  to  the  defendant  certain  mortgages.  These 
mortgages  were  all  that  remained  of  the  plaintiff's  property  already  depleted  by 
his  unscrupulous  wife.  The  court  found  that  there  was  no  fraud.  In  an  action 
to  set  aside  the  assignments,  held,  for  the  plaintiff.  This  was  a  case  of  an  in- 
nocent misrepresentation  of  law  which  led  to  a  mutual  mistake.  The  decision 
is  interesting  in  comparison  with  the  rule  with  regard  to  an  innocent  mis- 
representation of  fact.  In  the  latter  cases,  New  York  has  gone  very  far  in  allow- 
ing rescission.21  This  rule  has  thus  apparently  been  extended  to  cover  innocent  mis- 
representation of  law  at  least  where  the  hardship  to  the  plaintiff  is  manifest. 
It  should  be  noticed  that  in  many  cases  of  mutual  mistake  there  has  been 
an  innocent  misrepresentation  by  one  of  the  parties.  The  fact  that  the  defend- 
ant innocently  misrepresented  the  law  has  never  been  taken  as  a  basis  for 
recovery  of  money  paid,  probably  because  the  point  has  never  been  urged  upon 
the  court.  As  the  cases  stand,  there  is  an  inconsistency.  If  the  plaintiff  seeks  to 
recover  property  other  than  money,  as  in  Ryon  v.  John  IVanamaker,  New  York. 
Inc.,  he  succeeds,  but  if   to  recover  money,   he   fails. 

"See  Hudson  v.  Glens  Falls  Ins.  Co.  (1916)  218  N.  Y.  133,  139,  112  N.  E. 
728;  see  Haviland  v.  Willets  (1894)  141  N.  Y.  35,  50,  35  N.  E.  958;  Donaldson 
v.  Supreme  Council.  Catholic  B.  Legion  (Sup.  Ct.  1920)  180  N.  Y.  Supp.  598, 
601;  Berry  v.  American  Central  Ins.  Co.  (1892)   132  N.  Y.  49,  54,  30  N.  E.  254. 

"Haviland  v.  Willets.  supra,  footnote  18,  p.  50. 

20  Hudson  v.  Glens  Falls  Ins.  Co.,  supra,  footnote  18.  To  the  same  effect  is 
Berry  v.  American  Central  Ins.  Co.,  supra,  footnote  18. 

b  Canadian  Agency,  Ltd.  v.  Assets  Realization  Co.  (1914)  165  App.  Div. 
96,  150  N.  Y.  Supp.  758.  The  plaintiffs  were  purchasers  of  certain  corporate 
stock  from  the  defendants.  Before  buying,  the  plaintiff  had  made  inquiries  of 
the  defendants  concerning  the  financial  condition  of  the  company.  The  repre- 
sentations made  by  the  defendants  were  untrue,  but  there  was  no  allegation  or 
proof  that  the  defendants  knew  this.  When  the  plaintiffs  learned  of  the  falsity 
of  the  representations,  they  offered  to  return  the  stock,  and  demanded  their 
money  back.  The  defendants  refused.  The  court  granted  rescission.  Silver  man 
v.  Minsky   (1905)    109  App.  Div.  1,  95  N.  Y.  Supp.  661. 
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The  Insurable  Interest  of  a  Corporation  in  the  Lives  of  its  Officers 
and  Stockholders. — A  recent  Texas  statute,  Laws  1921,  c.  84,  p.  165,  provides 
that  any  corporation,  partnership,  joint  stock  association  or  trust  estate  doing 
business  for  profit  may  be  named  as  beneficiary  in  any  insurance  policy  upon 
the  life  of  any  officer,  stockholder  or  member. 

The  modern  tendency  of  the  courts  is  to  broaden  the  conception  of  an  in- 
surable interest,  and  it  is  now  generally  accepted  that  a  reasonable  expectancy 
of  pecuniary  benefit  arising  from  the  continuance  of  life  of  an  individual  with 
whom  one  has  business  dealings,  or  a  reasonable  expectancy  of  pecuniary  harm 
because  of  the  death  of  such  an  individual,  furnishes  an  insurable  interest.1  Au- 
thority on  the  question  whether  a  corporation  has  an  insurable  interest  in  the 
lives  of  its  officers  and  stockholders  is  extremely  meager  and  unsatisfactory. 
The  courts  seem  rarely  to  have  passed  upon  this  question  when  it  was  not  quali- 
fied by  other  circumstances,  and  an  examination  of  the  cases  discloses  that  prac- 
tically all  went  off  on  some  other  point.1 

Certainly  a  corporation  has  a  "reasonable  expectancy"  of  financial  loss  from 
the  death  of  an  officer  or  director,  presumably  specially  qualified  for  the  position 
held.  It  has  been  generally  held  that  co-partners  have  an  insurable  interest  in 
one  another's  lives,  because  of  the  expectancy  of  continued  partnership,  where 
there  are  certain  special  circumstances.3  Further,  those  decisions  holding  that  a 
corporation  has  an  insurable  interest,  are  cases  in  which  the  insured  was  an 
officer,  and  one  case,  Insurance  Co.  v.   Glass  Co.*  holds   that  it  is  by  reason  of 

'Bliss,  Life  Insurance  (1872)  §  21.  See  Mechanicks  Nat.  Bk.  v.  Comins 
(1903)  72  N.  H.  12,  15,  55  Atl.  191,  for  a  full  discussion  of  the  authorities.  Of 
course  ties  of  affinity  and  consanguinity  also  furnish  an   insurable  interest. 

2  In  Trinity  College  v.  Travelers  Ins.  Co.  (1893)  113  N.  C.  244,  18  S.  E.  175, 
the  court  hinted  that  a  corporation  had  no  insurable  interest  in  the  lives  of  its 
members.  But  the  case  merely  held  that  a  religious  corporation  had  no  insurable 
interest  in  the  life  of  a  co-religionist  as  such.  Tate  v.  Building  Ass'n  (1899)  97 
Va.  74,  33  S.  E.  382,  involved  the  assignment  of  a  policy  to  a  corporation,  and 
was  based  upon  IP'arnock  v.  Davis  (1881)  104  U.  S.  775,  which  has  itself  since  been 
narrowly  limited  by  Grigsby  v.  Russell  (1911)  222  U.  S.  149,  32  Sup.  Ct.  58.  In 
Insurance  Co.  v.  Schott  (1908)  30  Ohio  C.  C.  656,  the  secretary  of  a  corporation 
tried  without  authority  to  insure  the  lives  of  the  members  of  the  board  of 
directors.  The  grounds  for  the  decision  were  twofold:  (1)  that  the  corpora- 
tion had  no  insurable  interest;  (2)  that  the  act  of  the  secretary  was  void  as  un- 
authorized. A  somewhat  similar  case  is  Victor  v.  Louise  Mills  (1908)  148  N.  C. 
107,  61  S.  E.  648,  which  was  a  stockholder's  suit  to  enjoin  payments  of  premiums 
upon  a  policy  of  insurance  on  the  life  of  a  former  officer  of  the  corporation.  An 
injunction  issued  on  the  sole  ground  of  the  payments  being  ultra  vires,  the  court 
expressly  characterizing  as  dicta  its  remarks  on  the  question  of  insurable  interest. 

Authority  on  the  other  side  is  equally  unsatisfactory.  In  Northwestern, 
etc.  Ins.  Co.  v.  Glass  Co.  (1910)  31  Ohio  C.  C.  665,  it  was  held  that  a  corpora- 
tion had  an  insurable  interest  in  the  life  of  its  vice-president,  but  it  was  also  held 
that  as  an  assignee  of  a  policy  it  needed  no  insurable  interest  to  support  the 
claim.  However,  Mutual  Life  Ins.  Co.  of  N.  V.  v.  Board,  etc.  Co.  (1914)  115 
\'a.  836,  80  S.  E.  565,  holds  squarely  that  a  corporation  has  an  insurable  in- 
terest in  the  life  of   its  president   and  general   manager. 

'Connecticut  Mut.  Life  Ins.  Co.  v.  Luchs  (1883)  108  U.  S.  498,  2  Sup.  Ct. 
949  (partner  indebted  to  partnership);  see  Powell  v.  Dewey  (1898)  123  N.  C. 
103.  105,  31  S.  E.  381  ;  but  cf.  Rahders.  Merritt  &  Hagler  \  .'People's  Bk.  (1911) 
113  Minn.  496,  130  N.  \V.  16   (recovery  without  special  circumstances). 

*  Supra,  footnote  2.  Cf.  Insurance  Co.  v.  Schott,  supra,  footnote  2,  decided 
in   the   same  court  two  vears   earlier. 
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the  special  skill  of  the  officer  in  question.  The  Texas  statute,  however,  goes 
much  further  than  this  and  provides  that  the  corporation  may  be  named  bene- 
ficiary in  a  policy  on  the  life  of  any  stockholder.  The  death  of  a  shareholder 
who  does  not  participate  in  the  management  would  ordinarily  seem  to  have  no 
such  effect  on  the  corporation  as  to  furnish  the  basis  for  that  "reasonable  ex- 
pectancy" which  constitutes  insurable  interest.  This  provision  apparently  per- 
mits a  corporation  to  insure  the  lives  of  its  stockholders,  naming  itself  as  bene- 
ficiary, and  thus  commit  a  series  of  wagering  contracts,  traditionally  disfavored.5 
Under  ordinary  circumstances  this  conclusion  would  seem  irresistible,  but  a 
peculiar  Texas  doctrine  with  regard  to  insurable  interest  makes  it  possible  that 
the  legislature  did  not  mean  to  discard  the  rule  of  public  policy  against  wagers. 
It  is  almost  universally  held  that  where  A  takes  a  policy  on  his  own  life, 
naming  B  as  beneficiary,  B  need  not  have  an  insurable  interest.*  But  in  Texas, 
whereas  B  may  collect  from  the  insurer,  nevertheless  the  heirs  and  representatives 
of  A  may  set  up  the  lack  of  interest  in  B,  and  recover  the  proceeds  from  him.7 
Thus  the  legislature,  in  the  instant  statute,  may  merely  have  intended  to  enable 
a  stockholder  or  officer  to  insure,  naming  the  corporation  as  beneficiary,  with 
the  assurance  that  such  corporation  would  retain  the  proceeds  for  itself.  It  is 
submitted  that  it  is  at  least  questionable  whether  the  statute  intended  to  make 
it  possible  for  a  corporation  to  take  out  insurance  itself  on  the  lives  of  its  share- 
holders, naming  itself  beneficiary.  The  more  restricted  view  would  adequately 
accomplish  the  declared  purpose  of  the  statute.8 


The  "Incontestable  Clause"  in  Life  Policies. — The  so-called  "incontestable 
clause"  required  to  be  inserted  in  all  life  policies  has  been  amended  by  recent 
statutes  in  Illinois,  Laws  1921,  p.  482,1  and  in  New  York,  Laws  1921,  c.  407  (2).a 
The  large  number  of  states  which  now  require  such  a  clause  to  be  inserted,'  and 
the  almost  universal  use  of  it  by  the  insurance  companies  as  an  inducement  to 
insure,  even  where  not  required,  makes  its  interpretation  a  matter  of  importance. 
The  ordinary  wording  is  "the  policy  .  .  .  shall  be  incontestable  after  two  years 
from  its  date."  The  question  has  arisen  whether  this  means  that  the  policy  is  not 
contestable  after  two  years  provided  the  insured  lives  that  long,  or  whether  it 
must  be  held  to  mean  that  the  insurer  is  bound  to  contest  the  policy  within  that 
period  of  time,  even  where  the  insured  has  died  before  the  expiration  thereof. 

In  the  recent  case  of  Ramsey  v.  Old  Colony  Life  Ins.  Co.*  arising  under  the 
former  Illinois  statute,  it  was  held  that  the  clause  is   in   the  nature  of  a  short 

s  See  the  emphatic  opinion  in  Life  Ins.  Co.  v.  Sturges  (1877)   18  Kan.  93. 

*  The  reason  given  for  these  decisions  is  that  a  person  has  an  insurable 
interest  in  his  own  life.  See  Insurable  Interest  in  Life  (1918)  18  Columbia  Law 
Rev.  381,  396  n.  56. 

'See  Goldbaum  v.  Blum    (1891)    79  Tex.  638,   641,   15   S.  W.   564;   Equitable 

Life  Ins.  Co.  v.  Hazlewood   (1889)    75  Tex.  338,  351,  352,   12  S.  W.  621;  Pacific, 

etc.  Ins.  Co.  v.   Williams    (1891)    79  Tex.  633,  638,   15   S.  W.  478.     A   series  of 

strong  dicta  state  this  as  the  Texas  law.     But  a  careful  search  has  disclosed  no 

decision  squarely  in  point. 

8  The  same  problem  with  even  more  extreme  possibilities  arises  with  respect 
to  the  further  provision  of  the  statute,  permitting  a  religious  or  charitable  organ- 
ization to  be  named  beneficiary  in  a  policy  on  the  life  of  any  individual  what- 
soever. 

'Amending  111.  Stat.  Ann.    (J.  &  A.  1913)   §  6513. 

2  Amending  N.  Y.  Cons.  Laws  (1909)  c.  28,  §  101. 

*E.  g.,  Ind.  Ann.  Stat.  (Burns  1914)  §  4622a3 ;  Mass.  Rev.  Laws  (Supp. 
1908)  p.  1200;  Mich.  Comp.  Laws  (1915)  §  9360;  N.  Dak.  Comp.  Laws  (1913) 
§6635c3;  Tenn.  Ann.  Code   (Shannon  1917)   §3348a8(3). 

4  (1921)  297  111.  592,  131  N.  E.  108. 
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Statute  of  Limitations,  and  that,  though  the  insured  died  before  the  expiration 
of  the  prescribed  period  of  time,  the  death  did  not  fix  the  rights  of  the  parties,  and 
any  defense  that  the  company  might  have  was  lost  by  failure  to  make  contest  within 
the  period.     Decisions  on  this  point  are  few,  but  take  this  view.5 

The  recent  amendments  in  Illinois  and  New  York  provide  that  the  policy 
shall  be  incontestable  after  it  has  been  in  force  during  the  lifetime  of  the  in- 
sured for  a  period  of  two  years.  It  is  probable  that  the  legislatures  in  the  many 
states  which  require  an  incontestable  clause  meant  it  to  have  this  effect  in  the 
first  place,  but  the  usual  language  of  the  clause  certainly  justifies  the  construc- 
tion placed  upon  it  by  the  courts.  An  examination  of  the  various  statutes  will 
show  that  they  are  really  the  same  in  all  but  minor  details.  Whether  or  not 
other  states  will  make  the  same  change  cannot  be  foretold,  though  the  haste  with 
which  Illinois  and  New  York  sought  to  remedy  the  clause  after  the  decision  in  the 
Ramsey  case  would  seem  to  indicate  that   others  would   follow   suit." 


The  Wyoming  Code  of  Insurance  and  Creditors'  Rights. — The  Code  of 
Insurance  recently  enacted  in  Wyoming,  Laws  1921,  pp.  218,  236,  again  focuses 
attention  upon  the  effect  of  exemption  clauses  in  connection  with  the  Federal 
Bankruptcy  Act  as  interpreted  by  Cohen  v.  Samuels}  The  Wyoming  Statute  pro- 
vides that  the  beneficiary  of  a  life  policy  shall  be  entitled  to  the  proceeds  against 
the  creditors  of  the  person  effecting  the  insurance,  whether  such  proceeds  become 
due  on  or  before  the  death  of  the  insured,  and  even  if  a  right  to  change  the 
beneficiary  is  reserved  to  the  insured.  Exemption  provisions  of  this  type  are 
also  found  in  the  statutes  of  many  other  states.3 

It  is  settled  that  a  trustee  in  bankruptcy  is  entitled  to  the  cash  surrender  value 
of  a  life  policy  at  the  time  of  adjudication  of  bankruptcy,  and  gets  title  to  the 
policy  only  if  that  sum  is  not  paid  or  secured  by  the  bankrupt.3  But  where  the 
statutes  of  a  state  exempt  the  proceeds  of  life  policies  from  creditors,  the  trustee 
in  bankruptcy  does  not  get  rights  under  §  70a5  of  the  Bankruptcy  Act,  since  §  6, 
which  exempts  in  general  terms  all  assets  exempted  by  the  state,  is  controlling.4 

'Monahan  v.  Metropolitan  Life  Ins.  Co.  (1918)  283  111.  136,  119  N.  E.  68; 
Plotner  v.  Northwestern  Nat.  Life  Ins.  Co.  (N.  Dak.  1921)  183  N.  W.  1000, 
especially  the  opinion  of  Birdzell,  /..  approving  the  Ramsey  case,  supra,  footnote 
4,  and  the  Monahan  case,  supra.  Ebner  v.  Ohio  St.  Life  Ins.  Co.  (1918)  69  Ind. 
App.  7>2,  121  N.  E.  315,  permitted  an  action  by  the  insurer  to  cancel  the  policy, 
begun  several  days  before  the  expiration  of  the  period  in  the  clause,  and  after 
the  death  of  the  insured.  It  is  submitted  that  if  the  death  were  held  to  fix  the 
rights  of  the  parties,  such  action  would  not  have  been  permitted,  because  there 
would  then  have  been  an  adequate  defence  at  law.  See  also  Clement  v.  Insurance 
Co.  0898)  101  Term.  22,  27,  28,  46  S.  W.  561;  (1921)  20  Michigan  Law  Rev.  111. 

"  It  is  interesting  in  this  connection  to  note  that  the  recently  enacted  Insur- 
ance Code  in  Wyoming,  Laws  1921,  p.  218,  follows  the  old  wording  in  its  specifi- 
cation for  an  incontestable  clause.  But  cf.  Mo.  Rev.  Stat.  (1919)  §  6181,  pro- 
viding substantially  what  the  amended  laws  in  Illinois  and  New  York  have  now 
adopted,   except  that  the  period  is  three  years   instead  of   two 

1  (1917)   245  U.   S.  50,  38  Sup.  Ct.  36. 

'See,  e.  g.,  Ky.  Stat.  (Carroll  1915)  §  655;  Mass.  Rev.  Laws  (1902)  c.  118, 
i  73;  Minn.  Gen.  Stat.  (191?)  §§  3465,  3466;  N.  Y.  Cons.  Laws  (1909)  c.  14, 
§  52 

"Federal  Bankruptcy  Act  of  1898  §  70a5,  as  construed  in  Burlingham  v.  Crottse 
(1913)  228  U.  S.  459,  33  Sup.  Ct.  564,  and  in  Cohen  v.  Samuels,  supra,  footnote  1. 
i  70a5  has  no  application  to  policies  having  no  cash  surrender  value.  Burling- 
ham  v.   Crouse,  supra. 

'Holden  v.  Stratton  (1905)  198  U.  S.  202,  25  Sup.  Ct.  656;  In  re  Johnson 
(D.  C.  1910)  176  Fed.  591;  Pulsifer  v.  Hussey  (1903)  97  Me.  434,  54  Atl.  1076 
(setnble).  The  decision  in  Cohen  v.  Samuels,  supra,  footnote  1,  when  read 
alone,  seemingly  is  that  all  policies  with  a  cash  surrender  value  go  to  the  trustee. 
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Therefore  under  H olden  v.  Stratton '  a  trustee  in  bankruptcy  has  no  right  to  in- 
surance policies  where  a  state  statute  provides  that  such  policies  shall  not  be 
available  to  creditors,  even  if  the  policies  have  a  cash  surrender  value. 

Under  §  70a3  of  the  Act,  the  trustee  succeeds  to  the  "...  title  of  the 
bankrupt  ...  to  all  powers  which  he  might  have  exercised  for  his  own 
benefit     .     .     .  This  would  seem  to  provide  that   where  the   insured  reserves 

a  right  to  change  the  beneficiary,  the  trustee  under  the  same  right  may  order 
that  the  beneficiary  be  changed  so  that  the  proceeds  go  to  the  estate  of  the  in- 
sured, which  in  effect  would  transfer  such  policies  to  the  trustee.  But  the  rule 
is  otherwise.6  There  is  authority  apparently  contrary,7  but  an  examination 
will  show  that  all  that  is  decided  is  that  if  the  state  statute  does  not  exempt 
such  policies,  then  §  70a3  operates. 

The  important  point  then  is  to  determine  whether  the  state  statute  and  de- 
cisions exempt  a  policy  of  any  particular  nature.8  Various  states  interpret  their 
own  exemption  statutes  in  widely  different  ways.  For  example,  it  has  been 
held  that  the  type  of  insurance  known  as  endowment  insurance  is  nothing 
more  than  a  form  of  investment,  and  is  not  "life  insurance"  properly  within  the 
purview  of  such  statutes.9  Other  cases  have  decided  the  opposite.10  On  this 
point,  too,  the  federal  courts,  applying  §  6  of  the  Act,  will  follow  the  con- 
struction placed  by  a  particular  state  on  its  own  exemption   statute. 


Liability  Insurance:  Rights  of  Injured  Party  against  the  Insurer. — Rhode 
Island,  Laws  1921,  c.  2094  provides  that  liability  policies,  insuring  for  property  dam- 
age or  personal  injury,  shall  contain  a  provision  that  the  insurer  is  directly  liable  to 
the  injured  party.  The  latter  must  proceed  against  the  assured,  but  if  he  cannot  be 
found,  may  proceed  directly  against  the  insurer.  If  a  judgment  against  the  assured 
is  returned  wholly  or  partly  unsatisfied,  the  insurance  company  is  liable  for  the 
deficiency,  up  to  the  face  value  of  the  policy,  at  the  suit  of  the  holder  of  the  judg- 
ment. 

So-called  liability  policies  fall  into  two  classes:  (1)  indemnity  insurance;  (2) 
legal  liability  insurance.  Indemnity  insurance  protects  only  against  actual  loss,  and 
payment  of  a  judgment  or  claim  is  a  condition  precedent  to  recovery  from  the  in- 
surance company.1  But  in  legal  liability  insurance  the  obligation  of  the  insurer 
arises  at  the  moment  a  judgment  fixes  the  legal  liability  of  the  assured.3 

But  the  opinion  does  not  mention  §  6  of  the  Act,  and  an  exemption  under  the 
state  statute  on  that  question  was  neither  involved  in  nor  considered  in  the 
case.  Moreover,  the  opinion  cites  with  approval  Burlingham  v.  Crouse,  supra, 
footnote  3,  which  in  turn  approves  H olden  v.  Stratton,  supra,  footnote  4, 
Cohen  v.  Samuels  would,  therefore,  seem  to  be  strictly  in  accord  with  previous 
rulings  of  the  Supreme  Court. 

6  Supra,  footnote  4. 

e In  re  Johnson,  supra,  footnote  4;  In  re  Pfaffinger  (D.  C.  1908)  164  Fed. 
526;  see  Allen  v.  Central  Wis.  Trust  Co.  (1910)  143  Wis.  381,  385,  127  N.  W. 
1003. 

'In  re  White   (C.  C.  A.  1909)   174  Fed.  333. 

8  If  a  policy  does  not  come  within  the  state  statute,  then  it  is  not  exempt,  and 
if  it  has  a  cash  surrender  value  will  go  to  the  trustee.  In  re  White,  supra,  foot- 
note 7;  In  re  Wolff   (D.  C.  1908)    165  Fed.  984. 

9Talcott  v.  Field   (1892)   34  Neb.  611,  52  N.  W.  400. 

"Holden  v.  Stratton,  supra,  footnote  4;  In  re  Booss  (D.  C.  1907)  154  Fed. 
494. 

barter  v.  Aetna  Life  Ins.  Co.  (1907)  76  Kan.  275,  91  Pac.  178;  see  Anoka 
Lumber  Co.  v.  Fidelity,  etc.  Co.   (1895)   63  Minn.  286,  292,  65  N.  W.  353. 

3  American  Employers'  Liability  Ins.  Co.  v.  Fordyce  (1896)  62  Ark.  562, 
36  S.  W.  1051;  Anoka  Lumber  Co.  v.  Fidelity,  etc.  Co.,  supra,  footnote  1. 
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In  both  classes  of  insurance,  however,  it  is  generally  true  that  the  injured  claim- 
ant has  no  rights  on  the  policy  against  the  insurance  company,3  although  in  the  case 
of  a  legal  liability  policy  he  may  garnish  the  insurer  after  judgment  against  the 
assured,  since  the  company  thereupon  becomes  the  latter's  debtor.*  But  under  an 
indemnity  policy  of  course,  there  is  no  debt  due  from  the  company  until  the 
judgment  is  paid.5  The  Rhode  Island  statute  makes  of  policies  a  contract  between 
the  insurer  and  the  assured,  in  favor  of  a  third  person,  unknown  at  the  time  of  the 
making  of  the  contract.  The  provisions  of  the  statute  are  salutary.  Frequently  an 
injured  person  has  secured  a  judgment,  only  to  find  the  defendant  assured  an  in- 
solvent.6 Under  an  indemnity  policy  the  insurance  company  is  thus  saved  from 
payment.7  Also  an  injured  party  was  helpless  where,  after  judgment,  the  insurance 
company  settled  with  the  assured,  and  the  latter  paid  other  debts,  then  becoming 
insolvent.8  Such  a  result  seems  really  to  pay  the  insured  for  having  injured  some- 
body, and  leaves  out  of  account  the  injured  altogether.  The  insurance  company 
is  always  adequately  protected  by  the  usual  provisions  reserving  to  it  the  right  to 
settle  and  defend  all  claims  arising  on  the  policy. 

The  instant  statute  is  an  interesting  and  commendable  extension  of  the  policy 
behind  the  provision  of  the  typical  Workmen's  Compensation  Law,  which  permits 
a  recovery  from  the  insurance  company  by  the  injured  employee.' 

'Finley  v.  United  States  Casualty  Co.  (1904)  113  Tenn.  592,  83  S.  W.  2; 
Frye  v.  Bath  Gas,  etc.  Co.  (1903)  97  Me.  241,  54  Atl.  393;  see  Bain  v.  Atkins 
(1902)  181  Mass.  240,  244,  63  N.  E.  414;  contra,  Sanders  v.  Insurance  Co.  (1904) 
72  N.  H.  485,  57  Atl.  655;  cf.  Embler  v.  Hartford  Ins.  Co.  (1899)  158  N.  Y.  431,  53 
N.  E.  212. 

*  Anoka  Lumber  Co.  v.  Fidelity,  etc.  Co.,  supra,  footnote  1. 

6  Allen  v.  Aetna  Life  Ins.  Co.  (C.  C.  A.  1906)   145  Fed.  881. 

"Cayard  v.  Robertson  (1910)  123  Tenn.  382,  131  S.  W.  864;  Carter  v.  Aetna 
Life  Ins.  Co.,  supra,  footnote  1. 

'  For  relief  by  garnishment  which  a  claimant  may  sometimes  get  under  a 
legal  liability  policy,  see  Anoka  Lumber  Co.  v.  Fidelity,  etc.  Co.,  supra,  foot- 
note 1. 

8  Bain  v.  Atkins,  supra,  footnote  3. 

•See  The  Cascade  (D.  C.  1916)  241  Fed.  206,  208  (construing  a  N.  Y. 
statute)  ;  Mo.,  Laws  1921,  pp.  425,  438. 
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Banks  and  Banking — Relationship  Between  Bank  and  Depositor. — A  firm  hav- 
ing a  balance  with  the  defendant  bank  was  dissolved.  An  action  for  the  balance 
was  later  brought  by  the  winding-up  partner,  in  the  firm  name.  No  demand  had 
been  made  for  this  balance  before  the  dissolution.  Under  the  English  practice,  no 
action  could  be  brought  in  the  firm's  name  unless  the  action  accrued  before  the 
firm's  dissolution.  Held,  for  the  defendant.  A  demand  was  necessary  to  create 
a  cause  of  action.  Joachimson  v.  Szuiss  Bank  Corp.  (Ct.  of  App.  1921)  125  L.  T. 
338. 

It  is  generally  said  that  the  relationship  between  a  bank  and  depositors  is  that 
of  debtor  and  creditor.  Burton  v.  United  States  (1905)  196  U.  S.  283,  25  Sup.  Ct. 
243;  see  Bank  v.  Millard  (U.  S.  1869)  10  Wall.  152,  155.  Likewise,  deposits  are 
held  to  be  loans  to  the  bank.  Schinotti  v.  Whitney  (1904)  130  Fed.  780.  Although 
this  terminology  describes  some  aspects  of  the  relationship,  it  is  not  an  adequate 
description.  Thus,  although  it  is  the  duty  of  the  debtor  to  seek  out  and  pay  the 
creditor  the  banker  is  under  no  such  obligation.  See  Koelzer  v.  First  National 
Bank  (1905)  125  Wis.  595,  598,  104  N.  W.  838.  Where  no  due  date  is  specified  in 
an  ordinary  loan,  the  debt  is  due  and  the  statute  of  limitations  begins  to  run  at 
once.  But  the  statute  does  not  run  against  a  bank  account  until  demand  by  the 
depositor.  Koelzer  v.  First  National  Bank,  supra.  In  other  ways  a  bank  is  unlike 
an  individual  debtor.  Whereas  the  statute  of  limitations  begins  to  run  on  a  de- 
mand note  from  date,  the  same  is  not  true  of  a  bank  note  payable  on  demand. 
See  Hinsdale  v.  Lamed  (1819)  16  Mass.  65,  68.  Further,  on  a  certificate  of  deposit, 
actual  demand  is  necessary  before  the  statute  begins  to  run.  Baxley  Banking  Co. 
v.  Gaskins  (1916)  145  Ga.  508,  89  S.  E.  516.  Nor  are  deposits  loans  in  the  sense 
that  they  are  forbidden  by  statutes  prohibiting  state  officials  from  loaning  state 
funds.  Hunt  v.  Hopley  (1903)  120  la.  695,  95  N.  W.  205;  Warren  v.  Nix  (1911) 
97  Ark.  374,  135  S.  W.  896.  The  instant  case  is  sound  in  distinguishing  between 
an  ordinary  debt  and  a  bank  deposit,  and  it  would  clarify  the  problems  in  similar 
cases  if  the  relationship  were  considered  as  one  of  simple  contract  with  all  the 
usages  of  banking  practice  as  implied  terms. 

Constitutional  Law — Self-Executing  Amendments — Operation  of  Federal  Law 
Conditioned  on  State  Law. — The  Ohio  constitution  was  amended  by  popular  vote 
to  prohibit  the  sale  or  manufacture  for  sale  of  intoxicating  liquors,  and  it  was  pro- 
vided that  "the  General  Assembly  shall  enact  laws  to  make  this  provision  effective." 
Before  any  legislative  action,  the  defendant  was  convicted  under  the  federal  law, 
(1917)  39  Stat.  1069,  U.  S.  Comp.  Stat.  (Supp.  1919)  §§  8739a,  10387a,  10387c,  pro- 
viding punishment  for  transporting  intoxicating  liquors  in  interstate  commerce  into 
any  state  the  laws  of  which  prohibit  the  sale  or  manufacture  for  sale  therein  of 
intoxicating  liquors.  On  error,  held,  conviction  affirmed.  Ahlberg  v.  United  States 
(C.  C.  A.  6th  Cir.  1921)  271  Fed.  661. 

The  point  at  issue  is  the  existence  of  the  proper  condition  for  the  application 
of  the  federal  law.  If  the  amendment  was  self-executing,  the  circumstances  were 
proper.  Generally,  if  so  intended,  a  constitutional  provision  is  self-executing. 
Kitchin  v.  Wood  (1911)  154  N.  C.  565,  70  S.  E.  995;  Illinois  Cent.  R.  R.  Co.  v. 
Ihlenberg  (C.  C.  A.  1896)  75  Fed.  873.  Thus  it  is  always  held  so,  when  it  supplies 
a  rule  for  enforcement  and  fixes  the  penalty  for  violation.     Ex  parte  Cain  (1908) 
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20  Okla.  125,  93  Pac.  974.  Commonly,  prohibitive  or  restrictive  clauses,  even  in  the 
absence  of  a  penalty  for  violation,  are  enforced  by  the  courts  independent  of  any 
legislative  action.  McGrew  v.  Mo.  Pac.  R.  R.  (1910)  230  Mo.  496,  132  S.  W.  1076; 
State  v.  Holmes  (1895)  12  Wash.  169,  40  Pac.  735;  contra.  Groves  v.  Slaughter 
(U.  S.  1841)  15  Pet.  449.  Prohibitory  provisions  are  usually  effective  at  least  to 
the  extent  that  anything  done  in  violation  of  them  is  void.  Quintan's  Estate  v. 
Smye  (1899)  21  Tex.  Civ.  App.  156,  50  S.  W.  1068;  Law  v.  People  (1877)  87 
111.  385.  The  amendment  in  question,  therefore,  would  be  self-executing  in  most 
jurisdictions,  but  even  if  not  so  construed,  the  prohibition  of  the  amendment  might 
still  have  become  operative  within  the  meaning  of  the  federal  law.  Since  the 
case  does  not  arise  upon  a  question  concerning  the  enforcement  of  the  state 
criminal  law,  the  absence  of  a  penalty  need  not  be  considered.  The  defendant  per- 
formed an  act  forbidden  in  the  same  terms  by  the  constitution  as  those  used  in  the 
federal  law  to  describe  the  condition  for  its  application.  Therefore,  the  applica- 
tion of  the  federal  law  seems  proper. 

Corporations — When  Knowledge  of  an  Officer  is  Knowledge  of  the  Corpo- 
ration.— The  plaintiff  bank  through  its  cashier  and  its  president  purchased  the 
defendant's  note,  the  cashier  acting  openly  in  behalf  of  the  holder.  In  an 
action  on  the  note  the  defendant  alleged  that  since  the  cashier  knew  that  the  note 
was  conditioned  upon  not  being  collected,  the  bank  was  charged  with  knowledge 
and  was  thus  not  an  innocent  purchaser  for  value.  Held,  for  the  plaintiff.  Peo- 
ples Bank  of  Springfield  v.   True   (Tenn.   1921)   231   S.  W.  541. 

A  corporation  is  charged  with  the  knowledge  of  its  officer  transacting  its 
business.  Cf.  Harris  v.  American  Building  &  Loan  Ass'n  C1898)  122  Ala.  545, 
25  So.  200.  So  a  bank  is  generally  bound  by  the  knowledge  of  its  cashier. 
Cf.  Hansel  v.  The  First  Nat.  Bank  (1910)  158  111.  App.  127.  As  where  he 
accepts  collaterals  with  knowledge  that  the  debtor  holds  them  in  trust.  Zeis  v. 
Potter  (C.  C.  A.  1901)  105  Fed.  671.  Or  where  he  accepts  a  mortgage  with 
knowledge  of  a  prior  mortgage.  Cf.  Ottaquechee  Savings  Bank  v.  Holt  (1885) 
58  Vt.  166,  1  Atl.  458.  Or  where  he  discounts  a  note  with  knowledge  of  de- 
fenses. McCarty  v.  Kepreta  (1913)  24  X.  D.  395,  139  N.  W.  992.  Or  where  he 
accepts  a  deposit  with  knowledge  that  the  bank  is  insolvent.  Cf.  Cragie  v.  Had- 
ley  (1885)  99  N.  Y.  131,  1  N.  E.  537.  This  liability  is  governed  by  the  general 
rules  of  agency.  Campbell  v.  Manufacturers'  Nat.  Bank  (1901)  67  N.  J.  L.  301, 
51  Atl.  497.  A  principal  is  generally  bound  by  the  knowledge  of  his  agent  be- 
cause it  is  the  latter's  duty  to  communicate  his  knowledge,  and  it  is  presumed 
that  he  has  so  done.  Distilled  Spirits  (U.  S.  1870)  11  Wall.  356.  The  liability 
therefore  does  not  exist  where  the  agent's  knowledge  was  acquired  as  the  agent 
of  another,  and  where  a  disclosure  thereof  would  be  a  breach  of  confidence  to 
the  second  principal.  See  Constant  v.  University  of  Rochester  (1889)  111  N.  Y. 
604,  615  et  seq..  19  X.  E.  631;  Distilled  Spirits,  supra,  367.  So  where  the  com- 
munication of  the  agent's  knowledge  would  necessarily  prevent  the  consumma- 
tion of  the  transaction.  American  Surety  Co.  v.  Pauly  (1898)  170  U.  S.  133, 
18  Sup.  Ct.  552;  Hilliard  v.  Lyons  (C.  C.  A.  1910)  180  Fed.  685.  Similarly,  if 
the  agent  is  openly  acting  on  his  own  behalf,  or  for  another,  and  thus  adverse- 
ly to  his  principal.  Cf.  Smith  v.  Wallace  Nat.  Bank  (1915)  27  Idaho  441,  150 
Pac.  21;  Holm  v.  Atlas  Nat.  Bank  (C.  C.  A.  1898)  84  Fed.  119.  The  contrary 
has  been  held  where  he  acts  both  for  himself  and  his  principal.  LeDuc  v.  Moore 
(1892)  111  N.  C.  516,  15  S.  E.  888.  It  seems  better,  however,  not  to  presume 
communication  if  the  agent  acts  on  his  own  behalf.  Graham  v.  Orange  County 
Nat.  Bank  (1896)  59  N.  J.  L.  225,  ?5  Atl.  1053.  The  instant  case  thus  is  in 
accord  with  the  sounder  view. 
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Dower — Partition  Sale — Wife  of  a  Tenant  in  Common  a  Necessary  Party. — 
The  petitioner,  a  purchaser  at  a  partition  sale  made  in  pursuance  of  proceedings 
between  tenants  in  common,  sought  to  have  the  sale  set  aside  on  the  ground  that 
the  purchased  property  was  subject  to  the  inchoate  right  of  dower  of  the  wife 
of  one  of  the  parties,  since  she  was  not  a  party  to  the  action.  Dictum,  in  absence 
of  statute  to  the  contrary,  the  wife  was  a  necessary  party.  Dure  v.  Sharpe  (Del. 
1921)   114  Atl.  207,  208. 

An  inchoate  right  of  dower  may  be  relinquished  by  the  wife's  voluntary  act. 
In  re  Acretelli  (D.  C.  1909)  173  Fed.  121;  see  Royston  v.  Royston  (1857)  21 
Ga.  161,  172.  Thus  an  inchoate  right  of  dower  may  be  determined  by  a  petition 
action  in  which  the  wife  is  joined.  Jordan  v.  Van  Epps  (N.  Y.  1880)  58  How. 
Pr.  338;  see  Haggerty  v.  Wagner  (1897)  148  Ind.  625,  640,  48  N.  E.  366.  A 
partition  in  severalty,  to  which  the  wife  is  not  a  party,  however,  destroys  her 
inchoate  right  of  dower  to  the  undivided  interest,  but  her  right  attaches  to  her 
husband's  allotment.  See  Wilkinson  v.  Parish  (N.  Y.  1832)  3  Paige  653,  658. 
In  most  jurisdictions,  moreover,  a  partition  not  in  severalty  extinguishes  the  in- 
choate right  of  dower  even  though  the  wife  is  not  joined.  Holley  v.  Glover 
(1891)  36  S.  C.  404,  15  S.  E.  605;  Haggerty  v.  Wagner,  supra;  contra,  Greiner 
v.  Klein  (1873)  28  Mich.  12.  Partition,  the  courts  say,  is  an  incident  of  tenancy 
in  common ;  therefore  the  wife  if  joined  could  not  prevent  it,  and  her  presence 
would  thus  be  nugatory.  See  Holley  v.  Glover,  supra,  416  et  seq.;  Haggerty  v. 
Wagner,  supra,  635  ct  seq.  The  minority  view,  in  accord  with  the  instant  case, 
seems  the  better  since  a  wife  should  have  the  opportunity  of  urging  a  partition 
in  severalty  to  safeguard  her  dower.  Nevertheless,  when  by  statute  the  proceeds 
of  the  sale  are  set  aside  for  her,  the  majority  rule  works  no  hardship.  Cf.  Staser 
v.  Gaar,  Scott  &  Co.   (1907)   168  Ind.  131,  79  N.  E.  404. 

Evidence — Discovered  After  Conviction— Impeaching  Witness. — The  defendant 
S  was  convicted  of  bribing  one  D,  mainly  through  the  latter's  testimony.  To 
discredit  this,  S  testified  that  D  had  tried  to  extort  money  from  him,  but  could 
not  prove  it.  D  was  subsequently  convicted  of  the  charge  made  by  S,  who  moved 
for  a  new  trial.  Held,  motion  granted;  the  defendant  should  not  be  convicted  by 
the  testimony  of  a  witness  who  had  committed  the  very  crime  with  which  he- 
was  charged  at  the  trial,  though  at  that  time  it  could  not  be  proved.  United  States 
v.  Senft  (D.  C,  E.  D.,  N.  Y.  1921)  274  Fed.  629. 

It  is  generally  said  that  a  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence  which  merely  goes  to  impeach  a  witness.  Graham  and 
Waterman,  New  Trials  (2d  ed.  1855)  983.  Discovery  of  new  evidence  is,  however, 
ground  for  a  new  trial  if  it  is  on  a  material  point  and  is  reasonably  certain  to 
cause  a  different  verdict.  Laskofsky  v.  Pocahontas  Consolidated  Collieries  Co. 
(1917)  179  App.  Div.  861,  167  N.  Y.  Supp.  226.  This  is  true  even  if  it  incidentally 
impeaches  a  witness,  howry  v.  Indianapolis  Traction  and  Terminal  Co.  (Ind. 
1920)  126  N.  E.  223;  Hess  v.  Sloane  (1900)  47  App.  Div.  585,  62  N.  Y.  Supp.  666. 
But  a  new  trial  may  also  be  granted  for  evidence  that  merely  impeaches  a  witness 
if  it  is  reasonably  certain  that  the  evidence  will  cause  a  different  result  in  the  new 
trial.  Louisville  Bolt  and  Iron  Co.  v.  Hart  (1906)  122  Ky.  731,  92  S.  W.  951;  see 
Aptcr  v.  Jordan  (1919)  94  Conn.  139,  108  Atl.  548;  contra,  Corley  v.  N.  Y.  &  H. 
R.  R.  Co.  (1896)  12  App.  Div.  409,  42  N.  Y.  Supp.  274.  It  would  seem  as  if,  not- 
withstanding the  general  rule  that  a  new  trial  will  not  be  granted  for  impeaching 
evidence,  the  courts  will  grant  one  if,  in  their  discretion,  they  think  that  the  new 
evidence  will  cause  a  different  result. 

Evidence — Hearsay — Declarations  to  Physician. — In  an  action  for  procuring 
a  miscarriage,  the  admission  of  the  testimony  of  a  physician  that,  in  the  presence  of 
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a  notary,  the  defendant  had  declared  to  him  that  she  had  had  an  abortion  performed 
by  a  woman,  was  objected  to.  On  appeal,  held,  the  evidence  was  inadmissible. 
State  v.  Gruick  (N.  J.  L.  1921)  114  Atl.  547. 

Hearsay  testimony  is  generally  inadmissible  because  the  declarant  may  not 
be  cross-examined,  does  not  confront  the  parties,  and  is  not  under  oath.  2  Wig- 
more,  Evidence  (3d  ed.  1904)  §  1362.  There  are,  however,  numerous  exceptions  to 
this  rule.  Thus  the  statements  of  a  person  as  to  present  internal  suffering  are  gen- 
erally admitted  since  it  is  only  by  these  statements,  and  animal  utterances  or  acts, 
that  such  facts  can  be  ascertained.  Brown  v.  Mount  Holly  (1897)  69  Vt.  364,  38 
Atl.  69;  see  R.  R.  v.  Newell  (1885)  104  Ind.  264,  270,  3  N.  E.  836;  Williams  v. 
Great  Northern  Ry.  (1897)  68  Minn.  55,  61,  70  N.  W.  860  (admissible  only  if  made 
to  a  physician).  When  made  to  a  physician  for  treatment,  they  are  admissible  even 
though  relating  to  past  feelings.  Barber  v.  Merriam  (Mass.  1865)  11  Allen  322; 
see  R.  R.  v.  Newell,  supra,  271;  but  see  Davidson  v.  Cornell  (1892)  132  N.  Y. 
228,  237,  30  N.  E.  573.  So  even  though  made  post  litem  motam.  Chicago  Rys.  v. 
Kramer  (C.  C.  A.  1916)  234  Fed.  245;  Hobson  v.  R.  R.  (1913)  180  111.  App.  84; 
but  cf.  Kath  v.  Wisconsin  Central  R.  R.  (1904)  121  Wis.  503,  99  N.  W.  217.  This 
additional  exception  is  made  because  of  the  incentive  to  tell  only  the  truth  as  to 
symptoms  to  a  medical  attendant.  See  Barber  v.  Merriam,  supra,  325.  No  such 
reasoning  applies  to  statements  as  to  the  cause  of  an  injury,  and  such  hearsay  testi- 
mony is  properly  excluded.  Roosa  v.  Boston  Loan  Co.  (1882)  1?2  Mass.  439;  see 
Amys  v.  Barton  [1912]  1  K.  B.  40,  44.  Similarly  where  the  statements  were  made 
solely  to  enable  an  expert  to  testify.  Shaughnessy  v.  Holt  (1908)  236  111.  485,  86 
N.  E.  256;  see  Keller  v.  Town  of  Gilman  (1896)  93  Wis.  9,  11,  66  N.  W.  800;  but 
see  R.  R.  v.  Newell,  supra,  271.  On  both  these  interrelated  grounds  the  decision  in 
the  instant  case  was  correct. 

Evidence — Parol  Evidence  Rule — Written  Instrument  Not  Expressing  En- 
tire Agreement. — The  plaintiff  orally  agreed  to  become  the  adopted  daughter  of 
the  deceased  in  consideration  of  his  oral  agreement  to  leave  her,  upon  his  death, 
a  certain  income.  Subsequently,  in  compliance  with  the  statutes  of  the  state,  a 
written  adoption  agreement  containing  no  matters  other  than  those  technically 
required  by  the  statutes,  was  executed.  The  trial  court  found  that  the  parties 
had  no  intent  to  make  the  written  adoption  agreement  include  a  special  income 
agreement.  In  an  action  for  breach  of  the  oral  agreement,  held,  for  the  plain- 
tiff. Strakosch  v.  Connecticut  Trust  &  Safe  Deposit  Co.  (Conn.  1921)  114 
Atl.  660. 

In  its  ultimate  aim  and  effect,  the  parol  evidence  rule  is  a  rule  of  sub- 
stantive law  rather  than  a  rule  of  evidence.  See  Lese  v.  Lamprccht  (1909)  196 
N.  Y.  32,  36,  89  N.  E.  365;  2  Williston,  Contracts  (1920)  §  631  ;  4  Wigmore, 
Evidence  (3d  ed.  1904)  §  2425  (1).  Where  parties  merge  all  prior  negotiations 
and  agreements  in  a  writing,  intending  to  make  that  the  repository  of  their  final 
understanding,  at  law  the  writing  alone  will  create  legal  relations.  See  Lese  v. 
Lamprecht,  supra  36;  Fuchs  v.  Kittredge  (1909)  242  111.  88,  89  N.  E.  723.  If  the 
written  instrument  was  not  intended  to  express  the  entire  agreement,  the  rule 
does  not  exclude  parol  evidence  about  matters  not  covered  by  the  writing. 
Horner  v.  Maxwell  (1915)  171  Iowa  660,  153  N.  W.  331;  Cooper  v.  Payne  (1906) 
186  N.  Y.  334,  78  N.  E.  1076.  Although  there  seems  to  be  a  divergence  of  opinion 
concerning  the  admissibility  of  parol  evidence  to  prove  the  incompleteness  of 
the  agreement,  most  courts  including  even  the  greater  part  of  those  which  state 
their  purpose  to  confine  their  inquiries  to  the  face  of  the  writing,  consider  sur- 
rounding circumstances  and  actions.  See  Thomas  v.  Scutt  (1891)  127  N.  Y.  133, 
139  et  scq.,  27  N.  E.  961;  Stone  v.  Spencer  (1920)   79  Okla.  85,  88,  191   Pac.  197; 
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Davis  v.  Cress  (1913)  214  Mass.  3-79,  382,  101  N.  E.  1081.  But  the  parts  of  the 
agreement  proposed  to  be  proved  by  parol  must  not  be  inconsistent  with  or 
repugnant  to  the  language  of  the  written  instrument.  Studzvell  v.  Bush  Co. 
(1912)  206  N.  Y.  416,  100  N.  E.  129.  Since  there  was  no  mention  of  income  in 
the  written  agreement,  nor  was  the  instrument  a  natural  place  to  include  such 
stipulation,  and  in  view  of  the  express  finding  of  the  intention  by  the  trial  court, 
the  decision  seems  sound.     Cf.  Homer  v.  Maxwell,  supra;  Cooper  v.  Payne,  supra. 

Habeas  Corpus — Jurisdiction  of  Courts-Martial — Desertion  by  One  Improp- 
erly Drafted  into  Army. — The  petitioner,  who  was  inducted  into  the  army  over 
his  protests  that  he  was  entitled  to  exemption  as  a  non-declarant  alien  under  the 
Selective  Service  Act,  deserted,  and  upon  apprehension  was  held  for  trial  by 
court-martial.  On  habeas  corpus,  held,  petition  denied.  Ex  parte  Kerekes  (D.  C. 
E.  D.  Mich.   1921)  274  Fed.  870. 

The  extraordinary  remedy  of  habeas  corpus  will  not  lie  when  ordinary  meas- 
ures are  appropriate.  Thus  it  is  not  available  for  mere  errors  of  law.  Ex  parte 
Yarbrough  (1884)  110  U.  S.  651,  4  Sup.  Ct.  152.  Nor  for  defense  on,  or  examina- 
tion into,  the  merits,  unless  a  jurisdictional  issue  is  involved.  See  Clarke's  Case 
(1853)  66  Mass.  320,  321.  But  it  will  always  lie  for  lack  of  jurisdiction  over 
the  subject  matter  or  person.  McClaughry  v.  Deming  (1902)  186  U.  S.  49,  22 
Sup.  Ct.  786.  A  deserter  arrested  more  than  two  years  after  the  expiration  of 
his  enlistment,  having  thus  the  defense  that  the  statutory  limitation  had  run,  is 
within  the  court-martial's  jurisdiction  since  he  was  never  discharged  from  the 
army.  In  re  Cadwallader  (C.  C.  1904)  127  Fed.  881;  see  (1904)  4  Columbia 
Law  Rev.  601.  An  enlisted  minor  of  sufficient  age  to  be  a  soldier  with  his  guard- 
ian's consent,  is  de  jure  a  soldier.  In  re  Morrissey  (1890)  137  U.  S.  157,  11  Sup. 
Ct.  57.  Therefore  he  is  amenable  to  military  jurisdiction  for  military  offenses, 
and  his  parents  cannot  obtain  his  release  by  habeas  corpus  prior  to  the  expiation 
of  his  offense.  See  Ex  parte  Dunakin  (D.  C.  1913)  202  Fed.  290,  292.  The 
Selective  Service  Act  conferred  exclusive  jurisdiction  upon  draft  boards  to  de- 
termine a  registrant's  liability  for  service.  United  States  v.  Kinkead  (D.  C.  1918) 
248  Fed.  141.  And  the  board's  finding  is  final  when  there  has  been  a  full  and 
fair  hearing.  See  United  States  v.  Kinkead,  supra,  143;  Angelus  v.  Sullivan 
(C.  C.  A.  1917)  246  Fed.  54,  62.  Thus,  in  the  instant  case,  if  there  was  error, 
the  petitioner  was  restricted  to  an  appeal  from  the  local  board's  decision  to  the 
district  draft  board.  But  the  petitioner  was  under  the  jurisdiction  of  the  army 
so  long  as  the  ruling  stood.     The  writ  was  therefore  rightly  refused. 

Insurance — Voluntary  Exposure  to  Unnecessary  Danger. — The  insured  was 
killed  while  voluntarily  aiding  a  marshal  in  pursuit  of  armed  burglars.  In  an 
action  on  the  policy  which  contained  a  clause  against  "voluntary  exposure  to  un- 
necessary danger,"  held,  proper  to  submit  to  the  jury  the  question  whether  the  in- 
sured incurred  needless  risk.  Sockett  v.  Masonic  Protective  Ass'n  (Neb.  1921) 
183  N.  W.  101. 

Voluntary  exposure  to  danger  consists  in  the  intentional  performance  of  an 
act  which  a  reasonably  prudent  man  would  consider  dangerous.  Tuttle  v.  Travel- 
lers' Ins.  Co.  (1883)  134  Mass.  175.  Since  the  insured's  act  was  dangerous  within 
the  above  definition,  the  question  whether  it  was  unnecessary  within  the  meaning 
of  the  policy  is  alone  important.  Insurance  policies  are  liberally  construed  in  favor 
of  the  insured.  Humphreys  v.  Nat' I  Benefit  Ass'n  (1891)  139  Pa.  St.  264,  20  Atl. 
1047.  Exposure  to  dangers  incidental  to  the  habits  and  life  of  the  insured  is  not 
unnecessary.  Manufacturers'  Accident  Indemnity  Co.  v.  Dorgan  (C.  C.  A.  1893)  58 
Fed.  945.  Hazardous  acts  intentionally  performed  in  connection  with  one's  employ- 
ment are  not  prima  facie  unnecessary.    Rustin  v.  Standard  Ins.  Co.   (1899)   58  Neb. 
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792,  79  N.  W.  712;  Pacific  Mut.  Life  Ins.  Co.  v.  Snowden  (C.  C.  A.  1893)  58  Fed. 
342.  The  voluntary  choice  of  one  of  two  accidentally  unavoidable  dangers  is  not 
an  unnecessary  exposure.  N.  W.  Commercial  Travellers'  Ass'n  v.  London  Guar- 
antee &  Accident  Co.  (1895)  10  Manitoba  L.  R.  537.  Nor  have  dangers  voluntarily 
incurred  in  an  attempt  to  save  human  life  been  held  unnecessary.  Thus  the  bene- 
ficiary of  an  insured,  who  died  attempting  to  rescue  shipwrecked  sailors  prevailed. 
Tucker  v.  Mutual  Ben.  Life  Co.  (1888)  50  Hun  50,  4  N.  Y.  Supp.  507,  aff'd  (1890) 
121  N.  Y.  718,  24  N.  E.  1102.  Similarly,  where  the  insured,  a  miner,  died  volun- 
tarily attempting  to  rescue  a  fellow  employee.  Da  Rin  v.  Casualty  Co.  (1910)  41 
Mont.  175,  108  Pac.  649.  In  the  instant  case  the  deceased  was  privileged  to  pursue 
the  escaping  criminals.  Kennedy  v.  State  (1886)  107  Ind.  144.  6  N.  E.  305.  Logic 
as  well  as  sound  public  policy  justified  the  court  in  the  instant  case  in  holding 
that  a  beneficiary  of  a  citizen  who  exposes  himself  to  danger  for  the  preservation 
of  society  deserves  as  much  protection  as  the  beneficiary  of  one  who  sacrifices 
himself  to  save  a  human  life.  It  was,  therefore,  a  proper  jury  question  as  to 
whether  the  exposure  was  so  reckless  as  to  be  needless. 

Judgment — Res  Judicata — Injunction  as  a  Bar  to  a  Subsequent  Action  for 
Damages. — This  action  was  brought  to  recover  damages  for  obstructing  the  plain- 
tiff's right  of  way.  The  plaintiff  had  previously  secured  a  decree  enjoining  the 
defendant  from  blocking  the  way.  The  defense  was  res  judicata.  Held,  for  the 
plaintiff.  Although  the  plaintiff  might  have  asked  damages  in  the  equity  proceeding, 
he  did  not,  and  the  decree  is  no  bar  to  this  action.  Perdue  et  al.  v.  Ward  et  al. 
(W.  Va.  1921)  106  S.  E.  874. 

A  judgment  on  an  entire  cause  of  action  bars  all  future  suits  on  the  same  cause, 
even  though  new  grounds  of  relief  are  set  forth.  McKnight  v.  Minneapolis  St. 
Ry.  (1914)  127  Minn.  207,  149  N.  W.  131.  The  judgment  is  conclusive  as  to  all 
matters  tried  or  which  might  have  been  tried.  See  Corey  v.  Independent  Ice  Co. 
(1910)  106  Me.  485,  494,  76  Atl.  930;  Corbett  v.  Craven  (1906)  193  Mass.  30,  35,  36, 
78  N.  E.  748.  Thus  a  judgment  for  the  plaintiff  in  a  trespass  action  bars  a  subse- 
quent action  by  the  defendant  to  establish  an  easement  even  though  the  theory 
of  the  defense  in  the  prior  trial  was  a  claim  of  title.  Sumerall  v.  Maninni  (1906) 
124  Ky.  67,  98  S.  W.  301.  A  court  of  equity,  having  obtained  jurisdiction,  may- 
grant  an  injunction,  damages,  or  both.  Messer  v.  Hibernia  Sav.,  etc.  Society  (1906) 
149  Cal.  122,  84  Pac.  835.  Yet  by  the  weight  of  authority,  a  plaintiff  who  fails  to 
claim  damages  in  a  petition  for  an  injunction  may  recover  them  in  a  subsequent 
action,  on  the  theory  that  the  causes  of  action  are  separate  and  distinct.  Louisville 
Gas  v.  Kentucky  Heating  Co.  (1909)  132  Ky.  435,  111  S.  W.  374;  Piro  v.  Shipley 
(1907)  33  Pa.  Super.  Ct.  278.  Other  courts  have  reached  a  different  conclusion. 
Xaugle  v.  N angle  (1913)  89  Kan.  622,  132  Pac.  164.  Gilbert*  v.  Book  Fish  Co. 
(1902)  86  Minn.  365,  90  N.  W.  767.  The  rule  against  splitting  a  cause  of  action  is 
largely  to  prevent  the  harassment  of  the  defendant  by  repeated  actions,  and  the 
same  reason  applies  just  as  forcibly  when  the  cause  of  action,  although  technically 
distinct,  may  be  joined  in  one  action.  See  Naugle  v.  Naugle,  supra,  631-633. 
Therefore  the  minority  view  seems  more  sensible. 

Landlord  and  Tenant — Surrender  of  Lease — Rent. — The  tenant  surrendered  and 
the  landlord  accepted  the  premises  before  the  rent  for  the  term  became  due. 
Held,  one  judge  dissenting  on  other  grounds,  the  landlord  could  not  recover  any 
rent  for  the  part  of  the  term  prior  to  the  surrender.  Willis  v.  Krancndonk  (Utah 
1921 )  200  Pac.  1025. 

Although  the  landlord  accepts  the  surrender,  he  can  sue  for  rent  that  is  already 
due.     Sperry  v.  Miller  (1857)   16  N.  Y.  407.     This  is  so  although  it  is  rent  payable 
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in  advance.  O.  M.  &  D.  Realty  Co.  v.  Griff  en  (Sup.  Ct.  1917)  165  N.  Y.  Supp.  440. 
But  he  cannot  recover  for  rent  not  yet  due.  Curtiss  v.  Miller  (N.  Y.  1854)  17  Barb. 
477.  Surrender  is  deemed  the  equivalent  of  performance  or  an  excuse  for  nonper- 
formance. See  Huling  v.  Roll  (1891)  43  Mo.  App.  234,  241.  Aside  from  statute, 
usage,  or  stipulation,  rent  is  due  at  the  end  of  the  period.  Watson  v.  Penn  (1886) 
108  Ind.  21,  8  N.  E.  636;  Goldsmith  v.  Schroeder  (1904)  93  App.  Div.  206,  87  N.  Y. 
Supp.  558.  In  the  absence  of  statute  or  stipulation,  rent  cannot  be  apportioned. 
Dexter  v.  Philips  (1876)  121  Mass.  178.  Hence  there  cannot  be  a  proportional 
recovery  for  the  time  of  occupation.  Ireland  v.  United  States,  etc.  Co.  (1902)  72 
App.  Div.  95,  76  N.  Y.  Supp.  177,  aff'd  175  N.  Y.  491.  A  reason  given  for  this  is 
that  since  there  is  an  express  contract  the  law  will  not  imply  a  contract  to  pay 
rent  for  a  period  shorter  than  the  term.  See  Grimtnan  v.  Legge  (1828)  8  B.  &  C. 
324,  326.  Nor  can  the  landlord  in  an  action  for  use  and  occupation  recover  the 
value  of  the  part  of  the  term  in  which  the  tenant  occupied  the  premises.  Hall  v. 
Burgess  (1826)  5  B.  &  C.  332.  It  seems  somewhat  harsh  in  the  present  case  to 
refuse  recovery  to  the  landlord  of  a  proportionate  part  of  the  rent;  yet  he  is  under 
no  duty  to  accept  the  surrender  of  the  premises.  Cf.  Beall  v.  White  (1876)  94  U. 
S.  382.  He  also  might  have  stipulated  for  payment  when  he  accepted  the  sur- 
render.   Bates  v.  Phinney  (1881)  45  Mich.  388,  8  N.  W.  88. 

Limitation  of  Actions — Adverse  Possession — Land  Claimed  by  the  State. — 
In  an  action  by  the  state  for  the  possession  of  certain  state  land  set  apart  as  a 
forest  preserve,  the  defense  was  adverse  possession  for  the  statutory  period  under 
the  following  statute :  "The  .  .  .  state  will  not  sue  ...  in  respect  to  any 
real  property  unless  .  .  .  the  cause  of  action  accrued  within  forty  years. 
Held,  one  judge  dissenting,  for  the  state.  In  regard  to  land  held  by  the  state 
as  sovereign  to  the  use  of  the  people,  adverse  possession,  however  long  con- 
tinued, will  not  bar  the  state.  People  v.  Baldwin  (3d  Dept.  1921)  197  App.  Div. 
285,   188  N.  Y.   Supp.   542. 

At  common  law  there  was  no  limitation  upon  the  time  in  which  an  action 
could  be  brought.  4  Bac.  Abr.  461.  Following  the  maxim,  "nullam  tcmpus  oc- 
curit  regi,"  the  king  was  not  bound  by  the  Statute  of  Limitations.  See  Case  of 
Magdalene  College  (1616)  11  Co.  66B,  74B ;  Angell,  Limitations  (6th  ed.  1876) 
30.  Unless  changed  by  statute  the  same  immunity  applies  to  the  federal  and 
state  governments  in  the  United  States.  United  States  v.  Hoar  (U.  S.  C.  C. 
1821)  2  Mason  311;  People  v.  Gilbert  (N.  Y.  1819)  18  Johns.  *227.  Where  it 
is  specially  provided  that  such  statute  applies  to  the  state,  some  states  hold  that 
it  applies  to  all  land  claimed  by  the  state.  Saint  Paid  v.  Chicago,  M.  &  St.  P.  Ry. 
(1891)  45  Minn.  387,  48  N.  W.  17.  Other  states  hold  that,  in  respect  to  land 
held  by  the  state  as  proprietor,  the  statute  bars  the  action.  State  v.  Harmon 
(1905)  57  W.  Va.  447,  50  S.  E.  828;  Fulton  v.  The  Company  (1909)  62  Misc. 
189,  116  N.  Y.  Supp.  1000.  But  in  respect  to  land  held  as  sovereign,  in  trust  for 
the  people,  the  state  is  not  barred  by  any  lapse  of  time.  Patton  v.  Los  Angeles 
(1915)  169  Cal.  521,  147  Pac.  141;  Ralston  v.  Weston  (1899)  46  W.  Va.  544,  33 
S.  E.  326.  The  opinion  of  the  dissenting  judge  in  the  instant  case,  that  the 
statute  should  apply  to  all  land  claimed  by  the  state  seems  sounder,  because 
the  purpose  of  such  statutes  is  to  give  security  to  landholders.  See  St.  Paul  v. 
Chicago,  M.  &.St.  P.  Ry.,  supra,  397.  The  courts  in  interpreting  the  unambigu- 
ous words  of  the  statute  as  applying  only  to  lands  held  by  the  state  as  pro- 
prietor, have  indulged  in  a  piece  of  judicial  legislation  which  can  be  justified 
only  on  the  ground  of  public  policy :  that  it  would  be  impolitic  to  deprive 
the  people  of  land  set  apart  to  the  public  use,  because  of  the  negligence  of  its 
agents  or  their  wilful  connivance  with  the  adverse  possessor. 
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Literary  Property — Common  Law  Rights — Copyright. — The  defendant,  the 
author  of  an  uncopyrighted  and  unpublished  song,  sold  all  his  rights  in  it  to  the 
plaintiff.  The  defendant  then  copyrighted  and  published  the  song.  In  an  action 
to  restrain  publication,  and  for  an  accounting,  held,  for  the  plaintiff.  Cortlander 
v.  Bradford  (Sup.  Ct.  Westchester  Co.  1921)   190  N.  Y.  Supp.  311. 

Every  unpublished  product  of  mental  labor  which  is  in  material  form  is  the 
subject  of  literary  property.  See  New  Jersey  State  Dental  Society  v.  Dentacura 
Co.  (1898)  57  N.  J.  Eq.  593,  595,  41  Atl.  672.  This  includes  musical  composi- 
tions. Stern  v.  Carl  Laemle  Music  Co.  (1911)  74  Misc.  262,  133  N.  Y.  Supp. 
1082,  aff'd  (1913)  155  App.  Div.  895,  139  N.  Y.  Supp.  1146;  Carte  v.  Duff  (C. 
C.  1885)  25  Fed.  183  (semble).  Like  all  property,  literary  property  consists  of 
a  "bundle"  of  claims,  privileges,  powers  and  immunities.  Cf.  Hohfeld,  Funda- 
mental Legal  Conceptions  (1919).  The  rights  of  the  owner  of  literary  property 
are  in  general  well  settled.  At  common  law  his  rights  include  the  claim  that  no 
one  else  shall  publish,  the  privilege  of  publishing,  the  privilege  of  making  copies, 
the  power  to  terminate  all  these  rights  by  an  unrestricted  publication,  and  the 
power  to  convey  his  interest  by  assignment.  Cf.  Palmer  v.  De  Witt  (1872)  47 
N.  Y.  532;  Jeffreys  v.  Boosey  (1854)  4  H.  L.  C.  *815,  *866;  Parton  v.  Prang 
(1872)  Fed.  Cas.  No.  10784,  1277;  Calega  v.  Inter-Ocean  Newspaper  Co.  (C.  C. 
A.  1907)  157  Fed.  186,  188.  By  statute  he  has  the  power  by  copyrighting  to  secure 
additional  rights.  (1909)  35  Stat.  1077,  U.  S.  Comp.  Stat.  (1916)  §  9524.  In  the 
instant  case  the  defendant  clearly  violated  the  plaintiff's  common  law  claim  that 
he  should  not  publish.  But  the  defendant  having  as  author  secured  a  copyright 
under  §  8  of  the  Copyright  Act  which  allows  an  author  or  proprietor  to  obtain  a 
copyright,  would  seem  under  a  literal  construction  of  §  1  (a)  of  that  act,  to 
have  secured  the  exclusive  privilege  of  publishing.  (1909)  35  Stat.  1077,  1075, 
U.  S.  Comp.  Stat.  (1916)  §§  9524,  9517.  Fortunately  the  courts  in  construing 
similar  language  in  the  previous  Copyright  Act  have  held  that  an  author  who  is 
not  a  proprietor  cannot  copyright.  Dielman  v.  White  (C.  C.  1900)  102  Fed.  892, 
construing  (1891)  26  Stat.  1107.  Adopting  this  construction  the  defendant's  sale 
of  all  his  rights  included  his  power  of  copyrighting,  and  he  was  rightly  restrained. 

Negotiable  Instruments — Telegram  as  Check. — A  depositor  telegraphed  the  de- 
fendant bank  to  pay  $3,056.56  to  one  S  to  whom  he  was  indebted  for  that  amount. 
The  defendant  never  paid  S.  The  plaintiff  bank  obtained  a  judgment  against 
S  and  sued  out  a  writ  of  garnishment  against  the  defendant.  Held,  inter  alia. 
the  telegram  was  a  check;  therefore  S  had  no  claim  against  the  defendant  unless 
it  was  certified.  Southern  Trust  Co.  v.  American  Bank,  etc.  Co.  (Ark.  1921) 
229  S.  W.   1026. 

A  telegram  is  a  writing.  Ensign  v.  Cutlery  Co.  (1917)  195  Mo.  App.  584, 
193  S.  W.  961;  First  Nat.  Bank  of  Tulsa  v.  Muskogee  Pipe  Line  Co.  (1914)  40 
Okla.  603,  139  Pac.  1136.  A  signing  by  telegram  is  a  valid  signature  on  com- 
mercial paper.  First  Nat.  Bank  of  Tulsa  v.  Muskogee  Pipe  Line  Co.,  supra. 
Therefore  the  telegram  in  the  instant  case  was  in  form  a  non-negotiable  check. 
Cf.  N.  I.  L.  §§  185,  126.  Between  the  immediate  parties  a  check  is  not  enforciblc 
unless  delivered  with  the  intention  that  it  be  effective  as  such.  Cf.  In  re  Con- 
tinental Engine  Co.  (C.  C.  A.  1916)  234  Fed.  58;  N.  I.  L.  §16;  proposed  Uniform 
Hills  of  Exchange  Law  adopted  by  The  Hague  Conference  in  1912,  c.  1,  art.  101. 
A  check  so  placed  in  the  hands  of  the  payee,  is  delivered.  Ex  parte  Bignold 
(18J6)  1  Deac.  712,  2  Mont.  &  A.  633;  see  2  Daniels,  Negotiable  Instruments 
(6th  ed.  1913)  §  1582.  In  the  instant  case  not  only  was  the  telegram  sent  to  the 
bank,  not  to  the  payee;  but  also  there  is  no  evidence  of  an  intent  that  it  operate 
as  a  check.     A  check  even  if  not  negotiable  is  more  than  a  direction  to  the  bank 


RECENT  DECISIONS  183 

to  pay.  It  is  an  engagement  to  pay  if  the  bank  does  not.  Cf.  Byrd  Printing  Co. 
v.  Whitaker  Paper  Co.  (1911)  135  Ga.  865,  70  S.  E.  798;  N.  I.  L.  §61.  If  there 
is  a  consideration,  the  engagement  is  of  course  binding.  And  there  is  always  a 
rebuttable  presumption  of  consideration.  Louisville,  Evansville  &  St.  Louis  Ry. 
v.  Caldwell  (1884)  98  Ind.  245;  see  Averett's  Adm'r  v.  Booker  (1859)  56  Va. 
*163,  *164  et  seq.;  cf.  N.  I.  L.  §  24;  contra,  Kinsella  v.  Lockwood  (1913)  79  Misc. 
619,  140  N.  Y.  Supp.  513.  So  it  would  seem  that  the  better  view  is  the  alterna- 
tive rejected  by  the  court  in  the  instant  case;  namely,  that  the  telegram  was  only 
an  instruction  to  the  bank  as  agent,  to  pay.  In  the  instant  case  the  distinction 
was  immaterial,  but  in  another  it  may  be  decisive. 

Sales — Acceptance  of  Defective  Goods — Breach  of  Warranty  as  Defence. — 
The  plaintiff  contracted  to  sell  the  defendant  forty  cars  of  tomatoes,  of  a  certain 
grade,  and  free  from  certain  defects,  to  be  shipped  at  the  rate  of  one  a  day.  Thirty 
cars  were  shipped.  The  last  nine  carloads  were  defective,  and  the  vendee  gave 
notice  to  the  plaintiff  of  the  defects  but  accepted  them.  The  vendor  brings  this 
action  for  the  last  nine  cars  on  two  counts,  one  for  the  contract  price  and  the 
second  a  common  count  for  the  value  of  the  goods.  Held,  inter  alia,  the  vendee 
has  a  defence  to  an  action  on  the  contract.  The  seller  can  only  recover  on  the 
quantum  valebant  count.  Standard  Growers'  Exchange  v.  Hozvard  et  al.  (Fla. 
1921)  89  So.  345. 

The  decision  in  the  instant  case  can  be  supported  only  upon  the  theory  that 
delivery  of  inferior  goods   amounts   to   a   failure   of   consideration.     Cf.   Ruiz   v. 

Norton  (1854)  4,  Cal.  355;  Andrews  v.  Eastman  et  al.  (1868)  41  Vt.  134.  A 
vendee  may  reject  goods  which  are  not  as  specified.  Flour  Mills  Co.  v.  Moll  (1920) 
106  Kan.  827,  189  Pac.  940.  But  one  who  retains  defective  goods  is  liable  for  the 
purchase  price.  Lieberman  v.  Beck  &  Cohaini,  Inc.  (1920)  179  N.  Y.  Supp.  472. 
Such  acceptance,  however,  does  not  waive  the  right  of  the  vendee  to  sue  or  counter- 
claim for  the  breach  of  warranty.  Taylor  v.  Cole  (1873)  111  Mass.  363;  English 
e&  al.  v.  Spokane  Commission  Co.  (1891)  48  Fed.  196.  Where  no  notice  of  the 
defect  is  given  to  the  vendor  within  a  reasonable  time  after  the  vendee  learns  of  it, 
the  vendee  loses  his  right  to  take  advantage  of  the  breach.  WrigM  v.  Dubbolde 
et  al.  (1919)  42  S.  Dak.  12,  172  N.  W.  500.  Some  courts  hold  that  such  notice  is 
not  necessary.  See  English  et  al.  v.  Spokane  Commission  Co.,  supra,  198.  But 
in  an  action  for  the  price,  it  is  no  defence  for  the  vendee  who  has  retained  the 
goods,  to  show  that  they  were  defective.  Chambers  v.  Lancaster  (1899)  160  N.  Y. 
342,  54  N.  E.  707.  If  the  goods  are  wholly  valueless,  it  is  a  good  defence,  because 
then  there  has  been  a  total  failure  of  consideration.  Imperial  Gas  Engine  Co.  v. 
Auteri  (1919)  40  Cal.  App.  419,  180  Pac.  946.  The  Uniform  Sales  Act  §  69  limits 
the  remedy  of  the  buyer  who  has  accepted  defective  goods  to  a  counterclaim  or  an 
action  for  the  breach  of   warranty.     Lieberman  v.  Beck   &   Cohaim,  Inc.,  supra, 

(semble).  The  instant  case  seems  an  unsound  departure.  By  knowingly  retaining 
the  defective  goods,  the  vendee  affirms  the  contract,  and  hence  the  defect  is  no 
defence  to  an  action  on  the  contract.  The  vendee  may  counterclaim  or  sue  for 
the  breach  of  warranty,  and  thus  be  compensated  for  his  actual  damage  and 
amply  protected. 

Sales — Conditional  Sale  Distinguished  from  Chattel  Mortgage. — The  plaintiff 
sold  cattle  to  B  under  a  conditional  sale  note  reserving  title  until  the  note  was 
paid,  and  the  right  to  re-take  and  sell  at  any  time,  the  vendee  being  liable  for  any 
deficiency.  B  sold  the  cattle  to  the  defendant  who  claimed  that  the  above  instru- 
ment was  a  chattel  mortgage,  and,  not  being  registered,  was  void  as  against  him. 
Held,  one  judge  dissenting,  the  transaction  was  a  conditional  sale.    Inter  alia,  if  the 
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risk  of  loss  was  on  the  maker  of  the  deed,  it  is  a  mortgage;  if  it  is  on  the  payee,  it 
is  a  conditional  sale.    Schneider  v.  Daniel  (Ind.  1921)  131  N.  E.  816. 

The  primary  distinction  between  a  chattel  mortgage  and  a  conditional  sale  is 
that  technically  the  former  is  a  reservation  of  a  lien  to  secure  an  indebtedness. 
See  Elliott  v.  Conner  (1912)  62<  Florida  408,  412,  58  So.  241.  The  latter  on  the 
other  hand  is  an  agreement  to  transfer  title  upon  the  performance  of  a  condition 
by  the  vendee,  generally  the  payment  of  the  purchase  price.  Southern  Hardware  & 
Supply  Co.  v.  Clark  (C.  C.  A.  1912)  201  Fed.  1.  The  character  of  the  transaction 
depends  on  which  of  these  results  the  parties  intend.  In  re  Craig  Lumber  Co. 
(C.  C.  A.  1921)  269  Fed.  755.  There  are  several  rules  for  ascertaining  this  intent. 
For  instance,  a  grossly  inadequate  consideration  is  an  indication  of  a  chattel  mort- 
gage. See  Elliott  v.  Conner,  supra.  412.  The  absence  of  a  prior  debt  indicates  a 
conditional  sale.  Stollenwerck  v.  Marks  &  Gayle  (1914)  188  Ala.  587,  65  So.  1024. 
The  intent  of  the  parties  is  to  be  taken  from  the  entire  transaction.  Keane  v. 
Kibble  (1915)  28  Idaho  274,  154  Pac.  972.  This  intention  is  not  determined  by  what 
the  parties  label  the  transaction.  Walker  v.  Wilmore  (Tex.  1919)  212  S.  W.  655. 
The  court  in  the  instant  case  applied  these  rules  correctly,  but  added  another  rule; 
namely,  that  if  the  risk  of  loss  is  on  the  transferor  it  is  a  conditional  sale.  This 
is  unsound,  as  in  the  instant  jurisdiction,  as  well  as  in  others,  the  risk  of  loss  in  a 
conditional  sale  is  on  the  vendee.  See  Quality  Clothes  SIwp  v.  Keeney  (1915)  57 
Ind.  App.  500,  506,  106  N.  E.  541;  (1907)  7  Columbia  Law  Rev.  141;  Uniform 
Conditional  Sales  Act  §  27.  This  error,  however,  did  not  lead  the  court  to  an  un- 
sound result. 

Sales — Rescission  for  Variance  from  Description. — The  plaintiff  seller  contract- 
ed to  ship  tins  of  canned  fruit,  packed  thirty  tins  to  a  case.  The  defendant  buyer 
rejected  the  shipment  because  about  half  were  packed  twenty-four  tins  to  a  case. 
A  referee  found  that  the  market  value  was  unaffected  by  the  packing.  In  an 
action  on  the  contract,  held,  for  the  defendant.  Moore  &  Co.,  Ltd.  v.  Londoner 
&  Co.  (1921)   125  L.  T.  R.  (n.  s.)  372. 

At  common  law,  if  goods  sold  by  description  varied  from  it,  they  might  be 
rejected.  N'ichol  v.  Godts  (1854)  10  Exch.  191.  But  a  variance  so  slight  as  to  be 
negligible  was  disregarded  by  the  courts.  See  Naftzger  v.  Henneman  (1919)  94 
Ore.  109,  118,  185  Pac.  233.  If  it  was  claimed  that  the  goods  were  not  of  the 
type  described,  the  question  was  whether  they  were  salable  as  goods  of  that 
type.  Wider  v.  Schilizzi  (1856)  17  C.  B.  619;  Gosslcr  v.  Eagle  Sugar  Refining  Co. 
(1869)  103  Mass.  331.  If  the  method  of  packing  or  the  time  of  shipment  was  the 
issue,  the  courts  in  some  cases  considered  both  the  effect  on  the  value  of  the  goods 
and  the  terms  of  the  contract.  Makin  v.  London  Rice  Mill  Co.  (1869)  20  L.  T.  R. 
(n.  s.)  705;  see  Alexander  v.  Vandercce  (1872)  L.  R.  7  C.  P.  530,  533.  Subse- 
quently, a  variance  entitled  the  buyer  to  rescind  regardless  of  the  pecuniary  effect 
of  the  variance.  Bowes  v.  Shand  (1877)  36  L.  T.  R.  (n.  s.)  857.  This  was  not 
changed  by  the  Sale  of  Goods  Act.  (1893)  56  &  57  Vict.,  c.  71,  §§  13,  30(3)  ;  see 
Manbre  Saccharine  Co.,  Ltd.  v.  Com  Products  Co.,  Ltd.  (1918)  120  L.  T.  R.  (n.  s.) 
113,  116  The  instant  case,  therefore,  followed  the  authorities.  It  would  probably 
he  followed  in  the  United  States.  Cf.  Filley  v.  Pope  (1885)  115  U.  S.  213,  6  Sup. 
Ct.   \<>;  Uniform  Sales  Act  §44  (3).     In  view  of  statutory  regulation,  the  decision 

'ind.  It  has  the  merit  of  enforcing  the  contract  as  made;  it  is  certain  and  of 
easy  application;  the  seller  is  not  oppressed  since  he  need  not  warrant  the  impos- 
sible. Hut  in  analogous  cases  courts  are  tending  to  permit  recovery  upon  sub- 
stantial performance  of  an  express  condition  precedent,  allowing  a  counterclaim  for 
the  actual  damages  suffered.  Cf.  Jacob  &  Youngs  v.  Kent  (1921)  230  N.  Y.  239, 
129  N.  E.  880;  Dakin  &  Co.  v.  Lee  [1916]  1  K.  B.  566;  see  (1921)  21  Columbia 
Law  Rev.  582. 
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Specific  Performance — Mutuality — New  York  Rule. — The  assignee  of  a  vendee 
of  real  property  not  yet  conveyed  sued  the  vendor  for  specific  performance. 
The  plaintiff  had  assumed  the  obligations  of  the  vendee  and  tendered  performance 
to  the  defendant.  Held,  specific  performance  denied  because  of  a  wilful  default 
on  the  plaintiff's  part,  but  were  it  not  for  that  fact,  the  decree  would  have  been 
granted.  Arrozv  Holding  Corp.  v.  McLaughlin  (Sup.  Ct.,  Sp.  T.  1921)  116  Misc. 
555,  190  N.  Y.  Supp.  720. 

The   dictum    of    the   instant   case  harmonizes    with    the  general    trend    of   the 
authorities.     Perry  v.  Paschal   (1897)    103  Ga.   134,  29  S.   E.  703;  Hunt  v.  Hayt 

(1887)  10  Colo.  278,  15  Pac.  410.  The  prevailing  New  York  view,  however,  has 
been  considered  to  be  that  where  there  is  no  mutuality  of  obligation,  specific 
performance  is  denied.  See  (1916)  16  Columbia  Law  Rev.  443,  450.  This  rule 
falls  short  of  producing  substantial  justice,  because  it  deprives  a  plaintiff  who 
is  willing  to  perform,  of  the  benefit  of  the  contract  assigned  to  him,  and  permits 
a  defendant  to  repudiate  his  obligation,  although  he  would  get  all  that  he  bar- 
gained for,  if  compelled  to  perform.  The  instant  case  indicates  a  tendency  of 
the  New  York  courts  to  limit  this  anomalous  doctrine  to  the  very  cases  which 
have  already  been  decided  in  accordance  with  it.  Heretofore  at  least  one  lower 
court  case  has  been  decided  in  accord  with  the  dictum  of  the  instant  case. 
Dodge  v.  Miller  (1894)  81  Hun.  102,  30  N.  Y.  Supp.  726,  approved  in  Feeder 
v.  Horstman  (1903)  85  App.  Div.  154,  160,  83  N.  Y.  Supp.  99.  Although  sim- 
plicity is  desirable,  it  is  submitted  that  the  principle  involved  in  the  dictum  of 
the  instant  case  should  be  adopted  as  the  New  York  rule,  and  that  the  cases 
already  decided  contrary  to  it  should  be  considered  sharply  limited  exceptions. 

Taxation — Wrongfully  Collected  Taxes — Liability  of  Federal  Collector. — 
The  plaintiff  sues  the  defendant  tax  collector  for  taxes  wrongfully  collected  and 
paid  into  the  Treasury  by  a  former  collector.  Held,  Mr.  Justice  McKenna  and 
Mr.  Justice  Clarke  dissenting,  an  action  against  a  collector  to  recover  taxes 
wrongfully  collected  being  personal,  the  defendant  is  not  liable.  Smielanka, 
Collector  of  Internal  Revenue  v.  Indiana  Steel  Co.   (1921)  42  Sup.  Ct.  1. 

Claims  to  recover  taxes  wrongfully  collected  over  protest,  if  for  less  than 
ten  thousand  dollars,  may  be  brought  against  the  United  States  in  the  Court 
of  Claims.  (1911)  36  Stat.  1093,  U.  S.  Comp.  Stat.  (1916)  §  991  (5);  United 
States  v.  Emery,  Bird,  Thayer  Realty  Co.  (1915)  237  U.  S.  28.  35  Sup.  Ct.  499. 
Whatever  the  amount  of  the  claim,  the  Commissioner  of  Internal  Revenue  is 
authorized  to  refund  it  on  appeal.  (1866)  14  Stat.  Ill,  U.  S.  Comp.  Stat. 
(1916)  §  5944.  At  common  law,  the  remedy  was  against  the  collector.  Inter- 
national Paper  Co.  v.  Burrill  (D.  C.  1919)  260  Fed.  664.  He  was  personally 
liable.  Elliott  v.  Swartwout  (U.  S.  1836)  10  Pet.  137.  Collectors  now  have  to 
transfer  all  funds  collected  by  them  to  the  Treasury.  (1839)  5  Stat.  348,  U.  S. 
Comp.  Stat.  (1916)  §  5713.  This  was  held  to  free  them  from  liability.  Cory  v. 
Curtis  (U.  S.  1845)  3  How.  236.  Under  subsequent  statutes,  the  action  against 
the  collector  survives,  but  upon  certificate  by  the  court  that  the  collector  has 
acted  with  probable  cause,  he  is  protected  from  execution  under  the  judgment, 
which  is  paid  out  of  the  Treasury.  (1863)  12  Stat.  741,  U.  S.  Comp.  Stat. 
(1916)  §  1635.  Even  in  the  absence  of  such  a  certificate,  the  collector  of  the 
taxes  seems  to  be  protected  by   14   Stat.    Ill,    supra;     United    States    v.    Frcrichs 

(1888)  124  U.  S.  315,  8  Sup.  Ct.  514  (semble).  But  the  action  remains  personal. 
Patton  v.  Brady,  Ex'x  (1902)  184  U.  S.  608,  22  Sup.  Ct.  493.  And  a  collector 
would  be  unprotected  by  statute  against  execution  under  a  judgment  obtained 
in  a  suit  begun  against  him  for  taxes  wrongfully  collected  by  his  predecessor, 
whether  or  not  a  certificate  of  probable  cause  had  been  issued.     Roberts  v.  Lowe 
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(D.  C.  1916)  236  Fed.  604.  The  instant  case  rightly  follows  this  decision. 
The  plaintiff  has  other  adequate  remedies ;  the  defendant  is  in  no  way  responsi- 
ble for  the  wrongful  collection,  and  it  would  be  great  injustice  to  make  him 
personally  liable,  as  would   result   were  a  judgment   taken  against   him. 

Trials — Extended  Examination  by  the  Judge. — In  the  course  of  a  jury 
trial,  the  judge  examined  the  defendant  at  great  length.  The  jury  rendered 
a  verdict  for  the  plaintiff.  The  defendant  contends  that  the  extended  examina- 
tion by  the  trial  judge  was  error.  Held,  a  new  trial  should  be  ordered  since  the 
extended  examination  must  have  prejudiced  the  minds  of  the  jury.  David  &  Co. 
v.  Ginsberg   (Sup.  Ct.  App.  T.  1921)   188  N.  Y.  Supp.  72. 

Examination  by  the  trial  judge  which  indicates  that  he  disbelieves  the  wit- 
ness is  reversible  error  because  the  court  influences  the  jury  in  determining  the 
credit  to  be  given  to  the  witness.  Barlotv  v.  Parsons  (1901)  73  Conn.  696,  49 
Atl.  205;  Hudson  v.  Hudson  (1892)  90  Ga.  581,  16  S.  E.  349.  There  is  no  reversi- 
ble error  merely  in  the  improper  examination  of  a  witness  when  the  verdict  shows 
no  prejudice  has  resulted.  Knox  v.  Fuller  (1900)  23  Wash.  34,  62  Pac.  131.  An 
examination  which  is  conducted  in  such  a  fashion  that  it  indicates  that  the  judge 
is  on  the  side  of  one  party  is  ground  for  reversal.  Bolte  v.  Third  Ave.  R.  R. 
(1899)  38  App.  Div.  234,  56  N.  Y.  Supp.  1038.  But  the  instant  case  goes  further 
and  says  that  the  mere  extended  examination  gives  rise  to  prejudice.  It  seems 
difficult  to  sustain  such  a  position,  for  if  the  questions  asked  by  the  judge  are 
proper  and  do  not  indicate  his  views  on  the  issue,  it  is  impossible  to  see  how 
either  side  can  have  been  prejudiced.  The  better  view  seems  to  be  that  mere 
active  questioning  by  the  trial  judge  is  not  a  ground  for  a  new  trial.  Bauer  v. 
Beall  (1890)  14  Colo.  317,  23  Pac.  345.  Not  the  length  but  the  character  of  the 
examination  is  its  objectionable  feature. 

Usury — Equitable  Relief — Payment  or  Tender  ok  Amount  Due. — A  Rhode 
Island  usury  statute  made  a  violation  punishable  as  a  misdemeanor  and  gave  the 
borrower  an  action  at  law  to  recover  any  portion  of  the  principal  or  interest  paid 
upon  an  usurious  contract.  The  plaintiff  filed  a  bill  in  equity  for  the  cancellation 
and  surrender  of  a  note  made  by  him  to  the  defendant  for  money  loaned  at  an 
usurious  rate  of  interest.  Held,  inter  alia,  the  plaintiff  must  tender  the  principal 
of  the  loan,  with  legal  interest,  before  equity  will  grant  relief.  Moncrief  v.  Palmer 
(R.  I.  1921)    114  Atl.  181. 

Usurious  contracts  are  void  by  statute  and  so  are  unenforceable  at  law.    Equity 
likewise  recognizes  their  invalidity  and  denies  relief  to  a  lender  who  seeks  enforce- 
ment of  an  usurious  obligation,  irrespective  of  repayment  by  the  borrower.     Union 
Hank  v.  Bell   (1862)    14  Ohio  St.  200.     But  where  the  borrower  asks  affirmative 
relief  he  must  first  pay  or  tender  the  loan  with  legal  interest.     Panning  v.  Dunham 
(  \.  Y.  1821)  5  Johns.  Ch.  122.    This  rule  is  based  on  the  maxim  that  "he  who  seeks 
equity  must  do  equity."    See  Bollinger  v.  Edwards  (1847)  39  N.  C.  449,  452.     For 
in  the  view  of  the  equity  court  it  would  be  against  conscience  that  the  borrower 
should  have  relief  and  at  the  same  time  pocket  the  money  loaned.     The  rule  has 
been  abrogated  by  statute  in  some  states.     N.  Y.  Cons.  Laws   (1909)  c.  25,  §  377. 
Where  the  loan  has  been  repaid  with  legal  interest,  the  borrower  may  replevy  the 
instrument  evidencing  the  indebtedness.     Griswold  v.  Dugane  (1910)    148  Iowa  504, 
127   X.  W.  664.     Since  this  is  an   adequate  legal   remedy  it  would  seem  on  strict 
grounds  that  in  such  a  case  equity  should  have  no  jurisdiction.     Under  the  ordi- 
nary usury  statute,  where  the  borrower  cannot  recover  money  he  has  repaid,  the 
practice  followed  in  the  instant  case  seems  sound.     But  where,  as  in  Rhode  Island 
be  can  recover  back  at  law  any  repayment  he  has  made,  the  decision  is  directly  con- 
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trary  to  the  policy  of  the  statute.  For  quaere — could  the  plaintiff  in  the  instant  case 
recover  back  at  law  the  money  he  is  ordered  to  pay  by  the  equity  court  as  a  con- 
dition to  equitable  relief? 

Wills — Adopted  Children — Revocation. — The  testator  adopted  two  minor  chil- 
dren seventeen  years  after  making  a  will  giving  his  entire  estate  to  his  widow. 
In  the  distribution  proceedings  the  adopted  children  claimed  the  right  to  partici- 
pate in  the  estate.  Held,  the  children  have  no  right  in  the  estate.  In  re  Boyd's 
Estate   (Pa.   1921)    113  Atl.  691. 

At  common  law  a  will  is  revoked  by  marriage  and  the  subsequent  birth  of  a 
child.  Baldwin  v.  Spriggs  (1886)  65  Md.  373,  5  Atl.  295.  This  has  been  ex- 
tended by  statute  in  most  jurisdictions  so  that  the  birth  of  a  child  alone  is 
sufficient  to  revoke  the  will  to  the  extent  that  the  child  inherits  as  if  there  were 
no  will.  Pa.  Stat.  (1920)  §  8333;  Gillespie  v.  Truka  (1919)  104  Neb.  115,  175 
N.  W.  883;  but  cf.  Irving  et  al.  v.  Irving  (Ga.  1921)  108  S.  E.  540  (illegitimate 
child).  At  common  law  adoption  was  unknown  and  statutes  permitting  it,  being 
in  derogation  thereof,  are  generally  strictly  construed.  Cf.  Matter  of  Cozza 
(1912)  163  Cal.  514,  126  Pac.  161;  Matter  of  Ziegler  (N.  Y.  1913)  82  Misc.  346, 
143  N.  Y.  Supp.  562,  aff'd-  (1914)  161  App.  Div.  589,  146  N.  Y.  Supp.  881; 
contra,  Boas  v.  Swinney  (1908)  79  Kan.  332,  99  Pac  621.  In  Pennsylvania,  by 
the  Intestate  Act  an  adopted  child  is  expressly  declared  a  member  of  the  adopt- 
ing family  for  purposes  of  inheritance  and  devolution.  Pa.  Stat.  (1920)  §  8384. 
Mutual  inheritance  between  parents  and  adopted  children  is  also  provided  for 
"as  fully  as  if  the  person  adopted  had  been  born  a  lawful  child."  Pa.  Stat. 
(1920)  §  8383.  Disregarding  the  patent  intention  of  the  legislature  to  insure  all 
rights  of  lawfully  born  children  to  those  adopted,  the  court  in  the  instant  case 
follows  the  rule  of  strict  construction  it  adopted  in  construing  the  previous 
revocation  statute.  Goldstein  v.  Hammell  (1912)  236  Pa.  St.  305,  84  Atl.  772. 
Under  almost  identical  statutes  the  opposite  and  better  considered  result,  from  a 
standpoint  of  interpretation  and  public  policy,  was  recently  reached  in  Kansas. 
Dreyer  v.  Schrick  (1919)  105  Kan.  495,  185  Pac.  30.  Since  the  Pennsylvania 
statute  makes  the  adopted  child  as  much  a  member  of  the  family  for  purposes 
of  inheritance  as  a  lawfully  born  child,  even  by  strict  interpretation  it  would 
seem  that  the  adoption  after  the  will  should  have  the  same  revoking  effect  as  the 
birth  of   a  child. 
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Federal  Criminal  Law  and  Procedure.  By  Elijah  N.  Zoline.  With  an 
Introduction  by  Honorable  Henry  Wade  Rogers.  Boston :  Little,  Brown  & 
Company.    1921.    Vol.  I,  pp.  cxxxi,  505;  Vol.  II,  pp.  xi,  730;  Vol.  Ill,  pp.  vii,  783. 

The  first  volume  of  this  work  purports  to  be  a  complete  treatise  on  the  pro- 
cedure and  rules  of  evidence  applicable  to  criminal  cases  in  the  federal  courts ; 
the  second  volume  contains  the  Federal  Criminal  Code  and  the  penal  provisions 
of  certain  important  acts  such  as  the  Sherman  Anti-Trust  Act  and  the  Inter- 
state Commerce  Act,  all  annotated  by  the  author;  the  third  volume,  which  is 
entitled  "Forms,"  contains  copies  of  the  pleadings,  as  well  as  instructions  to  the 
jury,  in  certain  cases   tried  in  the   federal  courts. 

The  text  of  the  first  volume  consists  largely  of  extracts  from  the  opinions 
of  the  courts,  as  found  in  the  reported  cases.  Some  of  these  extracts  are  quoted 
(one  such  being  six  pages  in  length,  §  104a),  but  in  general  the  quotation  marks 
are  omitted,  the  cases  from  which  the  statements  are  taken  being  cited  in  the 
footnotes  as  authorities  for  them.  In  some  instances  the  author's  footnotes  con- 
sist of  the  cases  cited  by  the  court  in  support  of  the  portion  of  the  opinion,  which 
has  been  copied.  The  following  passage  (§  16)  will  illustrate  this  practice  of  the 
author : 

"The  basic  principle  of  English  and  American  jurisprudence  is  that  no  man  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of  law;  and  notice  of 
the  charge  or  claim  against  him,  not  only  sufficient  to  inform  him  that  there  is 
a  charge  or  claim,  but  so  distinct  and  specific  as  clearly  to  advise  him  what  he 
has  to  meet,  and  to  give  him  a  fair  and  reasonable  opportunity  to  prepare  his 
defense,  is  an  indispensable  element  of  that  process.  When  one  is  indicted  for 
a  serious  offense,  the  presumption  is  that  he  is  innocent  thereof,  and  conse- 
quently that  he  is  ignorant  of  the  facts  on  which  the  pleader  founds  his  charges, 
and  it  is  a  fundamental  rule  that  the  sufficiency  of  an  indictment  must  be  tested 
on  the  presumption  that  'the  defendant  is  innocent  of  it  and  has  no  knowledge 
of  the  facts  charged  against  him  in  the  pleading.1  It  is  essential  to  the  sufficiency 
of  an  indictment  that  it  set  forth  the  facts,  which  the  pleader  claims  constitute 
the  alleged  transgression,  so  distinctly  as  to  advise  the  accused  of  the  charge  which 
he  has  to  meet,  and  to  give  him  a  fair  opportunity  to  prepare  his  defense,  so 
particularly  as  to  enable  him  to  avail  himself  of  a  conviction  or  acquittal  in  de- 
fense of  another  prosecution  for  the  same  offense,  and  so  clearly  that  the  court 
may  be  able  to  determine  whether  or  not  the  facts  there  stated  are  sufficient  to 
support  a  conviction."  a 

This  passage  was  copied  without  quotation  marks  from  the  opinion  of  the  court 
in  Fontana  v.  United  States,3  cited  as  the  first  authority.  The  other  cases  in  the  foot- 
note were  taken  from  the  opinion  of  the  court.     The  labor  of  selecting  and  copy- 

1  Fontana  v.  United  States  (C.  C.  A.  1919)  262  Fed.  283,  286;  Miller  v. 
United  States  (C.  C.  A.  1904)  133  Fed  337,  341 ;  Naftzger  v.  United  States  (C. 
C.  A.  1912)   200  Fed.  494,  502.     (Mr.  Zoline's  citations.) 

1  Fontana  v.  United  States,  supra,  footnote  1;  United  States  v.  Britton  (1883) 
107  U.  S.  655,  669,  670,  2  Sup.  Ct.  512;  United  States  v.  Hess  (1887)  124  U.  S. 
483,  488,  8  Sup.  Ct.  571  ;  Miller  v.  United  States,  supra;  Armour  Pkg.  Co.  v.  United 
States  (C.  C.  A.  1907)  153  Fed.  1,  16,  17;  Fjheredge  v.  United  States  (C.  C.  A. 
1911)  186  Fed.  434;  Winters  v.  United  States  (C.  C.  A.  1912)  201  Fed.  845.  848; 
Horn  v.  United  States  (C.  C.  A.  1910)   182  Fed.  721,  722.     (Mr.  Zoline's  citations.) 

'Supra,   footnote   1. 
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ing  appears  to  be  the  only  contribution  made  by  the  author  to   this  as   well  as 
many  other  portions  of  the  text. 

As  the  text  consists  so  largely  of  matter  copied  from  the  opinions  of  different 
judges,  it  is  to  be  expected,  as  is  the  case,  that  great  variations  in  the  style  of 
composition  are  to  be  found.  A  carefully  reasoned,  concisely  phrased,  state- 
ment may  be  followed  by  one  figuratively  or  colloquially  expressed.  (§  344  is 
a  good  example.)  Frequent  repetitions  result  from  the  author's  habit  of  con- 
necting together  statements  taken  from  a  number  of  cases  bearing  on  a  par- 
ticular point  instead  of  analyzing  the  decisions  and  stating  the  conclusions  there- 
from in  his  own  language.  The  following  passages,  the  first  of  which  appears 
in  §  314  and  the  others  in  §  318,  are  examples  of  such  repetition : 

"...  the  presumption  of  innocence  remains  with  the  defendant  only  until 
such  time  in  the  progress  of  the  trial  that  the  jury  is  satisfied  from  the  evidence  of 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt." 

"The  presumption  of  innocence  of  an  accused  attends  him  throughout  the 
trial,  and  has  relation  to  every  fact  that  must  be  established  in  order  to  prove 
his  guilt  beyond  a  reasonable  doubt." 

"A  defendant  starts  into  a  trial  with  the  presumption  of  his  innocence; 
that  stays  with  him  until  it  is  driven  out  of  the  case  by  the  evidence  beyond  a 

reasonable  doubt." 

"But  whenever  the  proof  shows  the  accused's  guilt  beyond  a  reasonable 
doubt,  then  the  presumption  of  innocence  is  removed  from  the  case." 

"The  presumption  of  the  accused's  innocence  remains  with  the  defendant 
until  such  time  in  the  progress  of  the  case  that  the  jury  are  satisfied  of  his  guilt 
beyond  a   reasonable  doubt." 

The  author  sometimes  joins  unrelated  topics  in  the  same  section.  This 
practice  is  illustrated  by  a  section  in  the  chapter  devoted  to  "Former  Jeopardy." 
This  section  which  is  entitled  "Extent  of  Review  by  Habeas  Corpus"  is  as  fol- 
lows : 

"In  Ex  parte  Parks*  the  Supreme  Court  said :  'The  writ  ought  not  to  be 
issued,  or.  if  issued,  the  prisoner  should  at  once  be  remanded,  if  the  court  below 
had  jurisdiction  of  the  offense,  and  did  not  act  beyond  the  powers  conferred  upon 
it.  The  court  will  look  into  the  proceedings  so  far  as  to  determine  this  ques- 
tion. If  it  finds  that  the  court  below  has  transcended  its  powers,  it  will  grant 
the  writ  and  discharge  the  prisoner,  even  after  judgment/  The  Fifth  Amend- 
ment was  not  intended  to  do  away  with  what  in  the  civil  law  is  a  fundamental 
principle  of  justice,  in  order,  when  a  man  once  has  been  acquitted  on  the  merits, 
to  enable  the  government  to  prosecute  him  a  second  time.  The  clause  applies 
to  misdemeanors  as  well  as  to  treason  and  felony.  This  amendment  is  not 
binding  on  the  states,  although  the  question  was  regarded  as  still  open  in  Shclvin 
Carpenter  Co.  v.  Minnesota.''  Necessarily,  there  must  be  a  first  jeopardy  before 
there  can  be  a  second,  and  only  when  a  second  is  sought  is  the  const' tutional  im- 
munity from  double  punishment  threatened  to  be  taken  away."     (§229) 

The  statement  quoted  from  the  opinion  of  the  court  in  Ex  parte  Parks 
relates  in  no  way  to  the  question  of  former  jeopardy,  as  the  defendant  in  that 
case  applied  for  a  writ  of  habeas  corpus  on  the  ground  that  "the  act  for  which 
he  was  convicted  was  not  a  crime  against  the  laws  of  the  United  States."  The 
first  sentence  after  the  quotation,  which  was  taken  from  the  opinion  of  the 
court  in  United  States  v.  Oppenheimer"  is  meaningless  as  it  stands.  It  was  de- 
cided in  the  Oppenheimcr  case  that  the  double  jeopardy  provision  of  the  Fifth 
Amendment  did  not  do  away  with  the  doctrine  of  res  judicata,  which  is  "the 
fundamental  principle  of  justice"  referred  to. 

In  discussing  the  right  of  a  private  person  to  arrest  for  a  felony  (§  31)  the 
author   says :    "When    not    [committed]    in   his    presence   he  does    so    at   his    peril 

4  (1876)  93  U.  S.  18,23. 

5  (1910)  218  U.  S.  57,  30  Sup.  Ct.  663. 
8  (1916)  242  U.  S.  85,  37  Sup.  Ct.  68. 
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should  the  person  be  innocent"  (citing  Alabama  Ry.  v.  Kuhn,"  Gamier  v.  Squiers* 
and  Martin  v.  Houck").  In  the  same  paragraph  he  says  "In  order  to  justify  the 
arrest  after  the  fact,  a  private  individual  must  prove  that  a  felony  has  actually 
been  committed"  (citing  Beckwith  v.  Philley™).  These  statements,  each  of  which 
is  made  without  qualification,  are  inconsistent.  According  to  the  first  a  private 
person  is  not  justified  in  arresting  on  suspicion  unless  it  is  proved  at  the  trial 
that  the  person  arrested  was  guilty  of  the  felony;  while  according  to  the  second 
it  is  sufficient  if  the  felony  was  committed  by  some  one.  The  author  fails  to 
note  that  there  is  a  conflict  of  authority  on  this  point,  some  courts  holding  that 
it  is  necessary  to  establish  that  the  person  arrested  was  guilty  of  the  felony," 
while  others  hold  that  it  is  merely  necessary  to  show  that  a  felony  was  com- 
mitted and  there  was  reasonable  ground  to  suspect  the  arrested  person.12  In  addi- 
tion to  the  inconsistency  noted  above,  the  cases  cited  by  the  author  do  not  sup- 
port his  first  proposition.  In  Alabama  Ry.  v.  Kuhn  the  plaintiff  (Kuhn)  was 
arrested  on  a  warrant  issued  by  a  magistrate  upon  an  affidavit  filed  by  an  agent 
of  the  defendant.  As  the  affidavit  failed  to  state  an  offence  the  defendant  was 
held  liable.  The  court  does  not  discuss  the  right  of  a  private  person  to  arrest 
without  warrant.  In  Gamier  v.  Squiers  [Squires]  the  court  laid  down  the  fol- 
lowing rule :  "A  private  person  arrests  without  a  warrant  at  his  peril,  and  it 
will  be  a  false  imprisonment  unless  it  can  be  shown  that  a  felony  has  actually 
been  committed."  (p.  325).  In  Martin  v.  Houck  the  court  laid  down  the  fol- 
lowing rule :  "At  the  common  law,  in  every  case  of  treason  and  felony  the  sup- 
posed offender  may  be  apprehended  without  warrant,  if  such  a  crime  has  been 
actually  committed,  and  there  is  reasonable  ground  to  suspect  him  to  be  guilty. 
In  such  a  case  the  party  making  the  arrest  will  not  be  liable  to  an  action,  though 
it  should  ultimately  appear  that  he  was  mistaken  and  the  person  suspected  was 
innocent.  But  if  no  such  crime  was  committed  by  any  one,  an  arrest  without 
warrant  by  a  private  individual,  would  be  illegal." 

Several  other  inaccurate  statements  were  noted.  The  most  striking  of  these 
is  the  following:  "Mere  solicitation  to  commit  an  offense  is  not  indictable" 
(§  453,  citing  State  v.  Butler?  Cox  v.  People1*  and  Thompson  v.  People1").  It 
is  a  well  settled  rule  of  common  law  that  a  solicitation  to  commit  a  felony  is  a 
misdemeanor."  According  to  the  weight  of  authority,  a  solicitation  to  commit 
a  serious  misdemeanor  is  also  indictable."  The  cases  cited  by  the  author  do  not 
support  his  statement.  In  State  v.  Butler  [Bailer]  the  question  involved  was  the 
sufficiency  of  an  indictment  for  an  attempt  to  obstruct  the  administration  of 
justice.  The  court,  although  expressing  the  opinion  that  "solicitation  to  commit 
a  crime  is  generally  not  a  substantive  crime  and  never  can  be  properly  an  at- 
tempt to  commit  a  crime"  said,  "there  is  no  question  but  that  solicitations  to  do 
certain  acts  or  commit  certain  crimes  are  indictable."  In  Cox  v.  People  it  was  held 
that  a  solicitation  does  not  amount  to  an  attempt  under  a  statute  defining  attempt. 

7  (1900)   78  Miss.   114,  28  So.  797. 

"  (1900)  62  Kan.  321,  62  Pac.  1005. 

*  (1906)   141   N.  C.  317.  54  S.  E.  291. 

"'  (1827)  6  Barn.  &  Cr.  635.     "Philley"  should  be  "Philby." 

11  Commonwealth  v.  Carev  (Mass.  1853)  12  Cush.  246  (semble)  ;  Siegel, 
Cooper  &  Co.  v.  Connor  (1897)  70  111.  App.  116. 

"Allen  v.  Wright  (1838)  8  C.  &  P.  522;  Bums  v.  Erben  (1869)  40  N.  Y.  463. 

"  (1885)  26  W.  Va.  90. 

14  (1876)  82  111.  191. 

16  (1880)   96   111.   158. 

"Rex  v.  Higgins  (1801)  2  East  5;  State  v  Avery  (1828)  7  Conn.  266; 
Commonwealth  v.  Randolph   (1892)    146  Pa.  83,  23  Atl.  388. 

"United  States  v.  Lyles  (1834)  4  Cranch  C.  C.  469;  Walsh  v.  People  (1872) 
65   111.  58. 
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It  was  decided  in  Thompson  v.  People  that  an  indictment  for  an  attempt  did  not 
meet  the  statutory  requirements.     Solicitation  was  not  discussed. 

A  mistake  made  in  copying  one  sentence  from  the  headnote  of  a  case  ren- 
dered it  meaningless.  In  §  222  the  following  statement  appears :  "The  second 
jeopardy  is  not  against  the  peril  of  a  second  jeopardy  (sic),  but  against  being 
tried  again  for  the  same  offense."  The  word  "jeopardy"  at  the  end  of  the  first 
clause  should  be  "judgment."1'  See  also  the  twelfth  line  of  §  324,  where  "posses- 
sion" should  be  "possessor."  In  the  following  paragraph  (§  17b)  the  author  in- 
dulges in  unconscious  humor  : 

"When  a  totally  (sic)  deaf  person  is  on  trial,  it  is  the  duty  of  the  Court 
to  see  that  the  defendant  is  provided  with  an  ear  drum,  or  the  evidence  read  or 
repeated  to  him,  so  that  he  may  be  advised  what  is  going  on  at  the  trial.  But 
when  no  request  is  made  to  this  effect  by  the  accused  or  his  counsel,  the  failure 
to  so  provide  the  defendant  with  a  proper  appliance  so  that  he  may  hear  the 
evidence,  or  to  read  or  to  repeat  the  evidence,  will  be  regarded  merely  as  an 
irregularity  and  not  as  a  trial  wanting  in  due  process  of  law,"  citing  Felts  v. 
Murphy.1' 

The  defendant  in  Felts  v.  Murphy  was  not  totally  deaf  but  was  able  to  hear 
with  the  aid  of  an  ear  trumpet. 

It  is  difficult  to  understand  the  method  of  arrangement  in  the  first  volume. 
The  author  discusses  "Due  Process  of  Law"  in  Chapter  III  and  "Ex  Post  Facto 
and  Bills  of  Attainder"  in  Chapter  XIX.  "Arrest  Without  Warrant"  is  treated  in 
Chapter  IV,  and  "Arrest  On  Warrant"  in  Chapter  VII,  the  intervening  chapters 
covering  "Venue"  and  "Right  to  Counsel."  "Speedy  and  Public  Trial"  is  dis- 
cussed before  "Preliminary  Hearing"  and  "Bail."  The  chapter  on  "Privileges 
and  Immunities  against  Self-incrimination"  is  placed  between  the  chapters  on 
"Searches  and  Seizures"  and  "Indictments."  Chapter  XXXI  is  entitled  "Con- 
duct Of  District  Attorney,"  the  greater  part  of  the  chapter  being  devoted  to 
"Remarks  by  District  Attorney."  In  chapter  XXXIV  the  "Argument  of  United 
States  Attorney"  is  treated.  No  reason  appears  for  the  separation  of  these  two 
chapters  as  similar  matters  are  discussed,  and  some  of  the  same  cases  cited,  in 
both.  In  these  two  chapters,  as  well  as  in  §  443  of  chapter  XXXV,  he  discusses 
the  rule  that  it  is  error  for  the  prosecuting  attorney  to  comment  on  the  failure 
of  the  accused  to  testify. 

In  the  second  volume  the  author  has  discussed  at  length  and  elaborately 
annotated  the  various  criminal  statutes,  and  seems  to  have  been  assiduous  in 
collecting  the  cases  under  each  statute.  He  continues  the  practise  of  copying 
from  the  opinions  of  the  courts.  This  practise,  while  not  so  unsatisfactory  in 
the  case  of  annotations  to  statutes  as  when  followed  in  the  body  of  the  text 
of  a  treatise,  which  the  first  volume  purports  to  be,  is  still  to  be  deplored. 

In  his  sections  on  the  history  of  Conspiracy  (§§  1020,  1021),  the  author 
has  borrowed  at  some  length  from  other  writers.  Nearly  two  pages  printed  without 
quotation  marks  will  be  found  verbatim  in  Stephen's  History  of  the  Criminal 
Law  of  England,  the  author  simply  giving  the  proper  citation  from  Stephen  in 
the  footnote.  Nearly  a  page,  as  appears  from  the  parallel  columns  below,  is 
found  with  slight  verbal  variations  in  Wright's  Criminal  Conspiracies,  there 
being  no  indication  of  its  origin  in  the  present  volume. 


"According  to  Bracton  there  were  two 
modes  of  commencing  prosecutions  for 
felonies.  The  first  was  by  way  of  ap- 
peal, which  was  guarded  against  abuse 
by  the  personal  and  pecuniary  liabilities 


"According  to  Bracton,  there  were 
two  methods  of  commencing  proceedings 
for  felonies.  One  was  by  appeal,  which 
was  guarded  against  abuse  by  the  lia- 
bilities  imposed  upon  the  appellor,   and 


"Kepner  v.  United  States  (1904)  195  U.  S.  100,  24  Sup.  Ct.  797. 
"  (1906)   201  V.  S.  123,  26  Sup.  Ct.  266. 
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of  the  appellor,  of  which  details  will  be 
found   in    Bracton.      The     other    mode 
was,    that    the   grand   jurors    who    were 
charged  with  the  duty  of  making  pre- 
sentments   or    of     finding    indictments 
should  inquire  into  suggestions  of  felony 
which    might    reach    them    'per    famam 
patriae,'    or,   in   other    words,    either    of 
their  common  knowledge  or  by  several 
persons   coming  to   inform   them,   with- 
out  any   formalities,    that   A   or   B    had 
committed     a     crime.       Thereupon     the 
grand  jurors  were  sworn   to   inquire  as 
to  the  truth  of  the  information  and  if 
the    informers   proved   trustworthy,    the 
grand     jurors      found      an     indictment. 
Three    inconveniences    were    discovered 
in  the  time  of  Edward  I  in  these  forms 
of  procedure.     The  first  to  be   discov- 
ered was  that  appeals  were  brought  by 
persons  who  had  not  money  to  pay  dam- 
ages.   The  second  was  that  children  un- 
der   twelve,    who    could    not    be    out- 
lawed   (Bract.   125),  and  against  whom 
no  damages  could  be  recovered,  were  in- 
cited to  bring  appeals.     The  third  was 
that   there   was   no   remedy  against   the 
persons    who   conveyed    to    the    grand 
jurors  a  false  jama  patriae.     The  first 
of  these  difficulties  was  dealt  with  by  13 
Edw.  1,  st.  1,  c.  12.    The  third  was  par- 
tially dealt  wth  by  the  first  Ordinance  of 
Conspirators  (20  Edw.  1)  ;  and  again  by 
the   second   Ordinance   of    Conspirators 
(28   Edw.    1,  c.    10),   and   again   by  the 
third    Ordinance    of    Conspirators     (33 
Edw.  1),  which  also  dealt  with  the  sec- 
ond  difficulty.     But   these   statutes   only 
provided  a  remedy  by  writ,  the  20  Edw. 
1    by   writ   out    of    chancery,    on    which 
however  imprisonment  might  be  award- 
ed,  the   28   Edw.    1    by   inquest   without 
writ.     The  4   Edw.   3,  c.   11,  made  con- 
spiracy  effectively   criminal,    by   direct- 
ing the  justices   of  either  bench   or  of 
assize    in    sessions    to   hear    and    deter- 
mine    conspiracies     and     maintenances. 
.     .     .     In    short    the    remedy    of    con- 
spiracy was  required  only  in  those  cases 
in  which  there  was  no  other  remedy  or 
security  for  truth,  and  in  which  the  de- 
fendants had  volunteered  their  informa- 
tion, and  in  these  cases  it  was  applied 
and     extended     by     successive     statutes 
as      experience      proved    its     necessity." 
(Wright,  p.  1.) 


these  were  both  personal  and  pecuniary. 
The   other    was   that   the  grand    jurors 
who    were    charged    with    the    duty    of 
making  presentments   or   finding  indict- 
ments   should    inquire    into    suggestions 
of    felony    reaching    them    'per    famam 
patriae,'  that  is  to  say,  either    of    their 
own   knowledge  or   by   several   persons 
coming  to  inform  them,  informally,  thai 
a    specified    person     had     committed    a 
crime.     The  grand   jurors    were   there- 
upon sworn  to  inquire  into  the  truth  of 
this     information;      if     the     informers 
proved   trustworthy  an    indictment   was 
found.     In  the  time  of  Edward  I,  it  was 
found    that    tnese    forms    of    procedure 
were  inconvenient   in  three  particulars. 
First,    it   was    discovered    that    appeals 
were  brought  by  persons  who  were  un- 
able to  pay  damages  found  against  them. 
Then   it  was  found  that  children  under 
twelve  years   of   age,   who   by   the   law 
could  not  be  outlawed,  were  incited  to 
bring    appeals.      Lastly,    there    was    no 
remedy  against  those   who   brought   the 
grand  jurors  a  false  jama  patriae.    The 
first  of  these   inconveniences   was  dealt 
with   by  13   Edw.   I,   c.    12.     The   third' 
was  partly  remedied  by  the  first  Ordi- 
nance   of    Conspirators     (20    Edw.     I), 
by  the  second  Ordinance   of   Conspira- 
tors  (28  Edw.  I,  c.  10),  and  the  third 
Ordinance    of    Conspirators     (33    Edw. 
I).      The    third    Ordinance    also    dealt 
with  the  second  difficulty.     The  remedy 
under   20   Edw.    I,   however,    was    only 
by  writ  out  of  chancery,  though  on  that 
imprisonment    might    be    awarded ;    the 
remedy    under    28    Edw.    I    was    by   in- 
quest   without    writ.      It    remained    for 
4  Edw.   Ill,  c.   11,   to  make  conspiracy 
effectively  criminal  by  directing  the  jus- 
tices of  either  bench  or  assize  in  sessions 
to  hear  and  determine  conspiracies  and 
maintenances.     Briefly,  it  would  appear 
that  the  remedy  of  conspiracy  was  re- 
quired  only  where  there  was  no  other 
remedy  or  guaranty  of  truth,  and  where 
the    defendants    had    volunteered    their 
information.      Successive    statutes    ap- 
plied the  remedy  as  experience  proved 
its  necessity."     (Zoline,  §  1020.) 


Numerous  errors  which  escaped  the  proof-reader,  were  noted  in  volumes- 
one  and  two.  In  one  footnote,  consisting  of  the  titles  of  four  cases,  the  follow- 
ing mistakes  in  spelling  occur:  "Ran"  for  "Rau,"  "De  Carnio"  for  "De  Garmo,'r 
and  "Molineaux,"  for  "Molineux"  (Vol.  I,  p.  296).  Other  errors  are: 
"Ignoratit?  for  "Ignorantia"  (Vol.  I,  p.  31);  "exoneretur"  for  "exoneratur" 
(Vol.  I,  p.  72)  ;  "sofias"  for  "sonans"  (Vol.  I,  p.  141)  ;  -'no"  for  "non"  (Vol.  I,  p. 
158);    "Firtgerald"   for   "Fitzgerald"    'Vol.    I,    p.    158);    "offense"    for   "offenses," 
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(Vol.   II,   top  of   p.  297)  ;   "Tolm"   for  "Solm"    (Vol.    II,   p.   297)  ;    "Thierichers" 
for  "Thierichens"  (Vol.  II,  p.  404  n). 

In  volume  three,  which  contains  a  table  of  statutes  and  the  general  index,  the 
author  devotes  568  pages  to  setting  forth  the  pleadings,  motions,  and  in  some  in- 
stances the  instructions  to  juries,  in  about  30  cases  tried  in  the  federal  courts. 
The  instructions  to  juries,  which  are  based  upon  the  facts  of  particular  cases, 
cover  191  pages,  one  of  them  (Form  50)  being  53  pages  in  length.  It  is  difficult 
to  see  much  value  to  the  legal  profession  in   publishing  these   instructions. 

The  copies  of  indictments,  from  the  standpoint  of  model  forms,  are  unneces- 
sarily lengthy,  as  some  of  them  contain  many  counts  in  which  the  allegations  are 
similar.  The  indictment  for  violating  §  10  of  the  Interstate  Commerce  Act 
(Form  20),  covering  50  pages,  consists  of  24  counts.  Some  of  the  indictments, 
reprinted  by  the  author,  were  not  passed  upon  by  the  courts,  so  that  their 
sufficiency  remains  undetermined.  One  of  the  indictments  (Form  20),  though  up- 
held after  verdict,20  was  considered  imperfect  by  the  court,  while  another  one 
(Form  120),  which  is  presented  as  a  model,  was  held  to  be  fatally  defective.21 

Form  37,  covering  20  pages,  consists  of  37  assignments  of  error,  none  of  which 
was  upheld  by  the  court,  the  judgment  being  affirmed.22  Form  45  consists  of 
a  request  for  instructions  which  was  held  to  have  been  properly  refused  by  the 
trial  court;  while  Form  46  is  a  motion  for  a  new  trial  in  the  same  case  which 
was  held  to  have  been  properly  overruled.23  The  author  presents  only  one  form 
for  a  search  warrant  (Form  71)  which  he  states  was  held  defective  in  Veedcr  w 
United  States.2* 

In  the  opinion  of  the  reviewer  it  would  be  unsafe  for  practitioners  to  fol- 
low many  of  the  "Forms"  presented  by  the  author. 

Edwin  R.  Keedy 

University  of  Pennsylvania  Law   School 


Essays  on  Constitutional  Law  and  Equity.  By  Henry  Schofield.  Boston : 
The  Chipman  Law  Publishing  Company.  1921.  Two  volumes,  Vol.  I,  pp. 
xxiv,  1-456,  xxvi.    Vol.  II,  vii,  459-1006. 

These  collected  papers  of  the  late  Professor  Schofield  mark  him  as  a  man  of 
much  learning  and  of  unusual  intellectual  power.  They  illustrate  forcibly  the 
truth  of  the  trite  saying  that  knowledge  is  power.  The  learning  is  never  idly 
paraded;  it  comes  in  always  as  a  fulcrum  on  which  argument  and  conclusion  are 
lifted  to  higher  levels.  The  essays  leave  the  impression  that  their  author  never 
had  to  go  to  the  books  to  hunt  for  support  for  his  contentions.  Rather  it  seems 
that  long  before  it  had  occurred  to  him  to  make  a  contention  he  had  mastered  the 
authorities  and  become  an  authority  himself.  He  writes  as  one  having  authority 
and  not  as  the  scribes.  The  tone  is  the  tone  of  one  who  stands  on  such  ground 
of  self-sufficient  principle  that  the  errant  ways  of  judges  are  but  by-paths  to  be 
noted  in  passing.  Though  most  of  the  essays  are  prompted  by  some  contemporary 
decision  and  this  decision  finds  its  place  in  the  foreground,  the  exposition  attracts 
us  chiefly  for  its  skilful  presentation  of  the  lights  and  shadows  of  the  back- 
ground. This  masterly  treatment  of  the  background  gives  enduring  value  to  all  that 
Mr.  Schofield  wrote.     Not  a  little  of  his  law  was  not  the  law  of  the  judges  even 

"Elgin,  etc.  Ry.  Co.  v.  United  States  (C.  C.  A.  1918)  253  Fed.  907. 
a  Anderson  v.  United  States  (C.  C.  A.  1919)   260  Fed.  557. 
22  Elgin,  etc.  Ry.  Co.  v.  United  States,  supra,  footnote  18. 
"Boone  v.  United  States   (C.  C.  A.  1919)  257  Fed.  963. 
24  (C.  C.  A.  1918)  252  Fed.  414. 
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when  he  laid  it  down.  Later  decisions  have  robbed  other  parts  of  his  discussion 
of  their  original  value  as  a  practical  guide  to  the  law  as  it  then  stood.  The 
editors  have  been  content  not  to  add  the  warnings  that  might  keep  the  wayfarer 
from  being  misled.  They  have  refrained  from  pointing  out  any  unity  underlying 
Mr.  Schofield's  approach  or  conclusions.  Thus  from  one  point  of  view  much  of 
the  collection  is  fragmentary  and  ephemeral.  For  all  this,  howrever,  it  is  a  reser- 
voir of  learning  and  wisdom  for  which  scholars  and  lawyers  must  always  be 
grateful. 

The  essays  on  the  topic  of  equity  fill  less  than  a  fourth  of  the  space.  Most 
of  them  are  editorial  notes  that  appeared  in  the  Illinois  Law  Review.  Professor 
Schofield's  major  interest  lay  in  the  field  of  constitutional  law-.  Here,  too,  most  of 
his  work  took  the  form  of  editorial  comment  on  current  cases.  To  a  few  themes 
he  devoted  prolonged  attention.  Of  greatest  merit  is  the  article  on  the  freedom 
of  the  press.  The  muddled  thinking  and  the  historical  ignorance  of  many  judges 
are  here  subjected  to  illuminating  and  refreshing  exposition  and  emendation.  The 
fallibility  of  the  wielders  of  judicial  power  is  frequently  emphasized. 

"When  judges  in  solemn  and  deliberate  opinions  bracket  striking  and  boycotting 
workmen  with  anarchists,  then  the  tu  quoque  hot  retort  of  the  workmen  that  the 
judges  are  tools  of  the  corporations  is  essentially  human."  (Vol.  II,  p.  559). 
"And  the  judge-made  law  of  contempt  of  court  for  publications  censuring  judges 
is  simply  intolerable  in  a  land  of  equality  before  the  law  where  judges  are  not 
more  important  to  the  universe  than  executives  and  legislators."   (Vol.  II,  p.  570). 

This  persuasion  of  the  fallibility  of  judges  very  likely  underlies  Mr.  Schofield's 
strong  desire  to  have  the  Supreme  Court  of  the  United  States  keep  the  state 
courts  from  straying  from  the  established  common  law  of  the  state.  He  not 
only  approves  of  Swift  v.  Tyson '  and  Gelpcke  v.  Dubuque2  but  he  contends 
mightily  that  under  the  due-process  clause  of  the  Fourteenth  Amendment  it  is 
the  duty  of  the  Supreme  Court  to  veto  the  judgments  of  state  courts  which  do  not 
meet  the  test  of  the  settled,  applicable  rules  of  law.  No  one  should  take  a  stand 
on  this  most  debatable  point  without  careful  consideration  of  what  Mr.  Schofield 
has  to  say.  He  makes  it  clear  that  the  Supreme  Court  has  not  been  unrelaxing  in 
its  refusal  to  perform  this  function.  He  lays  broad  foundations  for  the  revocation 
of  this  refusal.  If  he  fails  fully  to  convince  us  that  these  foundations  are  part  and 
parcel  of  the  Constitution,  the  weakness  lies  in  the  contention  and  not  in  the 
ability  with  which  it  is  advanced  and  supported. 

Quite  aside  from  their  intrinsic  interest  and  value,  these  volumes  are  welcome 
as  a  memorial  to  Professor  Schofield  as  scholar,  teacher  and  man.  The  finely- 
drawn  characterization  and  appraisal  in  Professor  Kocourek's  foreword  bring  a 
keen  sense  of  loss  even  to  those  who  never  had  the  privilege  of  knowing  Mr. 
Schofield.  The  tribute  from  Dean  Wigmore  bears  witness  to  the  unbounded 
admiration  and  esteem  in  which  he  held  his  colleague.  All  students  of  constitu- 
tional law  will  share  their  regret  that  Professor  Schofield  was  so  loth  to  put  his 
thoughts  and  conclusions  into  print  and  that  he  never  rounded  out  and  com- 
pleted what  he  had  projected.  These  fragments  now  gathered  together  give  us 
abundant  reason  to  be  grateful  that  his  teaching  was  not  wholly  confined  to  his 
class-room  and  to  rejoice  for  those  who  had  the  privilege  of  daily  association  with 
him  as  teacher,  colleague  and  friend. 

Thomas  Reed  Powell 
umbia  University 


1  (U.  S.  1842)    16  Pet.  1. 

2  (U.  S.  1864)  1  Wall.  175. 
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Men  and  Books  Famous  in  the  Law.  By  Frederick  C.  Hicks.  Rochester, 
N.  Y. :   The  Lawyers  Co-operative  Publishing   Co.     1921.  pp.  259. 

This  is  a  very  interesting  little  book.  It  is  a  happy  combination  of  biography, 
bibliography  and  gossip  about  men  and  books  famous  in  the  law.  It  opens  with 
an  account  of  the  life  and  work  of  a  little  known  writer — John  Cowell,  born 
in  1554,  Regius  Professor  of  Civil  Law  at  Cambridge,  who  compiled  one  of  the 
earliest  law  dictionaries.     This  he  called  The  Interpreter ;  or  booke  containing  the 

signification   of  words A   worke  not   onely   profitable,   but   necessary  for 

such  as  desire  throughly  to  be  instructed  in  the  knowledge  of  our  lawes,  statutes, 
or  other  antinquities.  It  was  published  in  1607.  Because  of  some  uncompli- 
mentary remarks  about  Littleton,  which  Cowell  quoted,  he  aroused  the  ire  of 
Coke;  because  of  some  things  which  he  said  about  the  King's  prerogatives,  he 
aroused  the  ire  of  the  Commons ;  and  because  of  pressure  brought  to  bear  upon 
the  King,  the  King's  ire  also  was  aroused,  with  the  result  that  Cowell's  book  was 
ordered  to  be  suppressed.  There  is  severe  stricture,  in  the  proclamation  of  sup- 
pression, upon  the  spirit  of  the  times,  which  "hath  bred  such  an  unsatiable 
curiosity  in  many  men's  spirits,  and  such  an  itching  in  the  tongues  and  pens  of 
most  men,  as  nothing  is  left  unsearched  to  the  bottom  both  in  talking  and 
writing" ;  and,  as  if  this  were  not  bad  enough,  "that  many  men  that  never  went 
out  of  the  compass  of  cloysters  or  colleges  will  freely  wade  by  their  writings  in 
the  deepest  mysteries  of  monarchy  and  political  government."  What  a  warning 
this  should  be  to  the  modern  college  professor ! 

There  is  next  much  interesting  comment  upon  Coke,  and  his  edition  of 
Littleton,  as  well  as  upon  his  Reports.  Then  follows  Blackstone,  and  his  Com- 
mentaries, with  a  mass  of  details,  both  personal  and  bibliographical  which  I,  at 
least,  have  not  seen  assembled  in  one  place  before. 

Kent,  and  his  Commentaries  are  considered  in  the  same  way. 

Mr.  Hicks  then  turns  to  Edward  Livingston  and  his  great  effort  to  establish 
a  "System  of  Penal  Law  for  the  State  of  Louisiana,"  to  which  all  who  work  in 
the  field  of  criminal  law  are  so  much  indebted. 

The  book  closes  with  an  account  of  the  life  and  work  of  Henry  Wheaton, 
lawyer,  Supreme  Court  reporter,  diplomat  and  publicist,  with  especial  emphasis 
upon  his  controversy  with  Richard  Peters  over  the  latter's  edition  of  the  early 
reports  of  the  Court,  and  that  between  William  Beach  Lawrence  and  Richard 
Henry  Dana  over  the  use  alleged  to  have  been  made  by  the  latter  of  the  former's 
notes,  in  Dana's  later  edition   of  Wheaton's   "Elements  of   International   Law." 

Mr.  Hicks'  book  bears  evidence  of  wide  research,  and  is  written  in  an  ex- 
cellent and  attractive  literary  style.  There  are  portraits  of  Coke,  Littleton, 
Blackstone,  Kent,  Livingston  and  Wheaton. 

There  is  an  Introduction  by  Harlan  F.  Stone,  Dean  of  the  Columbia  Uni- 
versity School  of  Law,  and  a  dedication  to  Professor  Nathan  Abbott. 

It  is  to  be  hoped  that  Mr.  Hicks  may  give  us  more  work    of  the  same  sort 

Floyd  R.  MechEm 

University  oe  Chicago  Law  School 
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THE  LITERATURE  OF  LAW* 

The  Bar  Association  of  New  York  City  possesses  a  law  library  of 
which  it  is  justly  proud.  I  had  heard  of  it  long  before  I  had  ever  set 
foot  in  the  United  States,  and  today  I  have  had  the  pleasure  of  seeing  it. 
It  is  altogether  admirable  in  its  design  and  in  its  completeness.  Yet  it 
is  impossible  to  look  on  any  great  collection  of  law  books  without  some 
disturbance  of  the  spirit.  A  law  library,  rightly  regarded,  is  one  of  the 
most  formidable  achievements  of  the  human  intellect.  As  well  in  its 
essential  character  and  significance,  as  in  its  magnitude  and  its  terrible 
possibilities  of  infinite  growth,  it  is  a  thing  well  calculated  to  excite  the 
emotions  of  wonder  and  of  fear.  I  am  sure  that  if  the  true  and  first 
inventor  of  the  printing  press  were  to  revisit  this  world  and  see  for  him- 
self the  things  for  which  he  is  accountable,  nothing  would  more  impress 
his  imagination  and  possibly  his  conscience  than  the  uncountable  volumes 
of  the  law — with  the  possible  exception  of  the  newspaper  press. 

A  law  library  is  the  record,  stretching  back  for  long  centuries,  of 
men's  thoughts  and  endeavors  in  the  way  of  justice.  We  see  in  the  first 
place  an  immense  series  of  statutes  in  which  the  legislatures  of  England 
and  her  colonies  and  the  numerous  states  of  this  country  have  set  out  to 
formulate  and  enforce  the  right  as  they  saw  it.  That  series  stretches 
back  without  a  break  for  more  than  seven  centuries.  What  a  picture  it 
presents  in  every  page  of  it  of  the  long  and  tragic  history  of  mankind. 
Where  else  in  all  literature  is  such  an  authentic  presentation  to  be 
found  of  the  hopes  and  disappointments,  the  achievements  and  failures, 
the  wisdom  and  the  folly,  of  mankind  as  in  those  rows  of  unread  and 
forgotten  books. 

Then  we  have  the  law  reports,  that  encyclopaedia  of  innumerable 
volumes,  which  viewed  in  the  right  spirit  is  one  of  the  authentic  wonder^ 
of  the  world.  It  is  a  record  of  the  administration  of  justice  reaching 
back  for  seven  hundred  years  and  stretching  out  into  the  unknown 
future.  Its  magnitude  is  already  appalling  and  its  future  growth  is  in- 
finite.   Where  in  the  world  save  in  the  libraries  of  Anglo-American  law 

*  The  substance  of  this  paper  was  delivered  in  an  address  before  the  Associa- 
tion of  the  Bar  of  the  city  of  New  York,  in  the  1921-1922  Series  of  Conferences 
and  Lectures,  on  January  10,  1922. 
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can  we  find  such  an  authentic  contemporary  picture  of  human  life  in  all 
its  aspects? 

A  law  library,  however,  is  nut  a  mere  dead  record  of  a  dead  past. 
It  is  something  far  more  than  a  collection  of  historical  materials.  It 
represents  in  large  part  a  living,  operative  authoritative,  expression  of  the 
human  spirit.  True  it  is  that  the  men  who  penned  these  old  statutes,  and 
they  whose  judgments  and  opinions  are  preserved  in  those  old  volumes  of 
reports  and  textbooks,  are  long  dead  and  dust,  but  their  spirit  remains 
alive  in  these  books  and  their  words  are  still  words  of  authority  and 
power  by  which  the  living  are  ruled  and  governed.  It  is  true  of  all 
libraries  that  just  as  a  cemetery  is  a  collection  of  dead  men's  bodies  so  a 
library  i>  a  collection  of  their  minds,  hut  in  the  case  of  a  law  library  this 
is  true  in  a  very  special  sense.  (  >f  these  old  lawyers  it  may  be  said,  as  in 
the  Scriptures,  that  they  being  dead  still  speak.  To  how  many  of  the 
sons  of  men.  other  than  lawyers,  does  it  happen  that  long  years — it  may 
be  centuries — after  their  death,  their  opinions  are  quoted  and  discussed, 
not  as  mere  matters  of  historical  interest  in  the  progress  of  human 
thought,  but  as  matters  of  authority  determining  the  actions,  the  rights 
and  the  obligations  of  generations  of  living  men.  In  a  very  real  sense 
the  writer  of  a  law  book  can  say  with  the  Roman  poet  "nan  omnis  moriar." 

It  is  not  only  in  respect  of  its  special  quality  and  nature,  however, 
that  legal  literature  arrests  attention.  Its  quantity  no  less  than  its  quality 
is  becoming  a  startling  phenomenon  that  calls  for  earnest  considera- 
tion. This  Bar  Association  Library  already  contains  over  130,000  vol- 
umes and  between  three  and  four  thousand  volumes  are  added  every  year. 
Every  state,  every  self-governing  dependency  of  a  state  adds  year  by 
year  its  contribution  of  new  statutes  to  the  shelves  of  our  lihraries. 
Prom  every  state  and  dependency  pour  out  year  by  year  volumes  of 
law  reports.  The  industry  of  legal  writers  produces  without  intermis- 
sion textbooks  and  encyclopaedias  which  grow  amazingly  not  only  in 
number  but  in  size.  In  this  respect  the  United  States  of  America  over- 
top- and  eclipses  the  rest  of  the  world.  There  is  nothing  in  the  records 
of  human  literature  to  equal  or  approach  the  laborious  industry  of  those 
authors  who  keep  the  American  legal  printing  press  at  work  in  modern 
times.  I  find  it  stated  on  good  authority  that  the  law  reports  of  the 
United  States  add  to  legal  literature  every  year  no  les>  than  175,000 
page-  of  printed  matter.  The  size  of  a  modern  American  law  book  is  I 
regret  to  say  a  phenomenon  which  has  no  equal  in  any  other  country  and 
in.  rival  in  any  other  age.  I  do  not  doubt  that  this  regret  is  shared. 
But  lawyer^  are  becoming  used  to  it  in  this  country.  Their  suscepti- 
bilities are  deadened  and  their  fears  allayed  by  long  familiarity.  But 
when  an  English  lawyer  looks  at  American  libraries  he  wonders  what 
the  end  of  this  amazing  development  is  going  to  be.  He  finds  com- 
paratively small   brancbe-  of  the  law  exhaustively  expounded   in  works 
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of  four  or  five  huge  volumes  in  place  of  the  single  volume  in  which  the 
same  subject  would  be  dealt  with  in  England.  He  finds  the  citation  of 
five  thousand  precedents  when  he  is  accustomed  to  find  one  hundred,  and 
to  think  them  too  many.  He  sees  also  disquieting  peculiarities  unknown 
to  him  in  England.  He  sees  that  these  books  are  not  based  on  any 
-ingle  harmonious  course  of  precedents  and  statutes  derived  from  a 
single  source  and  setting  out  a  single  self -consistent  body  of  legal  doc- 
trine. On  the  contrary  they  are  based  on  a  series  of  concurrent  systems 
of  legislation  and  adjudication  proceeding  independently  in  the  different 
states  of  the  Union — systems  which  are  all  more  or  less  discordant  with 
each  other  and  not  unified  by  any  method  of  central  and  supreme  control. 

It  is  to  this  fact  that  the  unmanageable  bulk  of  modern  legal  litera- 
ture is  chiefly  due.  In  England  in  old  days  such  literature  was  but  a 
-canty  rivulet.  In  England  and  her  colonies  it  has  swollen  in  modern 
times  into  a  stately  stream.  But  in  America  it  has  become  a  raging  tor- 
rent, fed  by  a  hundred  tributaries.  The  law  tends  to  become  a  chaotic 
wilderness  in  which  no  man  can  find  established  highways  and  in  which 
the  traveller  would  lose  himself  and  perish  miserably  were  it  not  for  the 
guidance  of  textbooks  and  digests  whose  laborious  care,  skill  and  accuracy 
are  unequalled  in  the  history  of  any  literature.  Law  books  are  no 
longer  capable  of  being  read.  They  can  be  used  only  as  works  of 
reference.  Soon,  if  this  process  goes  on  they  will  be  incapable  of  being 
written  by  individual  effort  and  will  become  the  product  of  cooperative 
syndicates,  law  being  stored  in  books  by  the  efforts  of  organized  bands 
of  writers  just  as  honey  is  stored  by  bees. 

These  reflections  lead  us  to  practical  questions  which  demand  con- 
sideration even  in  England,  but  more  especially  in  the  United  States.  It 
is  not  too  much  to  say  that  the  position  will  soon  become  intolerable. 
Unless  some  cure  can  be  devised  the  prospect  for  the  future  is  disquiet- 
ing. There  is  no  end  to  this  steady  growth  in  the  size  and  complexity  of 
legal  literature.  Law  libraries  will  grow  until  their  contents  are  unman- 
ageable. Law  reports  will  multiply  until  they  are  innumerable,  while  the 
law  itself  becomes  steadily  less  harmonious  and  less  consistent.  The  text- 
book of  five  volumes  will  by  a  necessary  development  swell  into  an  ency- 
clopaedia of  ten.  The  question,  therefore,  for  consideration  is  whether 
the  established  system  of  the  common  law  as  embodied  in  judicial  prece- 
dents is  not  about  to  break  down  with  its  own  weight.  The  system  of  case 
law  is  one  that  has  served  us  well  in  the  past.  It  has  enabled  the 
British  Empire  and  the  United  States  to  build  up  by  judicial  construction 
and  without  aid  or  interference  of  legislatures  a  system  of  law  which, 
however  chaotic  in  form,  is  in  substance  of  a  technical  excellence  un- 
equalled in  other  countries.  The  law  which  is  thus  produced  by  the 
courts  themselves  in  the  very  act  of  administrating  justice  is  formulated 
and  devised  not  in  iibstracto  but   with   immediate,  concrete  reference  to 
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the  actual  facts  of  individual  cases.  It  steadily  grows  in  minuteness,  pre- 
cision and  adaptability.  It  is  the  product  of  trained  intelligence  acting 
in  the  light  of  the  actual  application  of  the  principles  so  formulated.  It 
has  no  room  for  the  vague  and  unpractical  generalities  of  the  theorist. 
Every  rule  which  it  recognizes  has  been  tried  by  the  touch-stone  of  prac- 
tice. But  these  benefits  have  been  obtained  only  at  a  heavy  cost,  and 
this  cost  increases  with  every  year  during  which  the  system  endures. 

We  are  all  proud  of  the  common  law  which  long  generations  of  judges 
have  built  up  and  which  is  embodied  in  the  great  procession  of  our  law 
reports,  but  the  time  has  surely  come  when  that  common  law  must  be  re- 
duced to  statutory  form.  Not  without  honour  it  has  run  its  appointed 
course;  not  without  success  it  has  fulfilled  its  appointed  purposes,  and 
now  it  awaits  its  appointed  end.  We  must  do  what  other  nations  have 
in  recent  times  found  necessary.  We  must  formulate  the  common  law 
in  a  comprehensive  code  which  sums  up  the  outcome  of  that  age-long 
process  of  judicial  precedent  in  which  it  has  its  source. 

The  undertaking,  however,  is  one  of  extreme  difficulty.  The  com- 
plexity of  the  law  and  the  subtlety  of  legal  conceptions  are  such  that  its 
formulation  in  a  comprehensive  and  consistent  code  is  one  of  the  greatest 
of  intellectual  tasks.  It  is  true  that  the  task  has  been  undertaken  and 
fulfilled  by  many  foreign  nations.  It  has  even  been  performed  in  respect 
of  fragmentary  portions  of  our  own  law.  I  do  not  hesitate  to  say,  how- 
ever, that  the  standard  of  achievement  so  attained  is  not  such  as  satisfies 
the  ambitions  or  conforms  to  the  technical  traditions  of  Anglo-American 
lawyers.  Our  law  is  beyond  comparison  more  minute,  more  highly  de- 
veloped and  technical  in  its  nature  than  those  foreign  systems  which  have 
their  origin  in  the  law  of  Rome,  and  which  have  recently  throughout 
Europe  been  reduced  with  more  or  less  success  to  statutory  form. 

The  task  which  lies  before  us  is  immensely  more  difficult.  The 
adequate  and  scientific  presentation  of  our  common  law  in  statutory  form 
would  differ  essentially  from  any  foreign  code.  It  would  be  far  more 
minute,  far  better  developed,  far  more  definite,  and  precise  in  its  ex- 
pression of  legal  conceptions  and  principles.  When  an  English  lawyer 
reads  a  foreign  code  the  feature  that  first  impresses  itself  on  his  mind 
is  its  simplicity,  brevity  and  generality.  It  says  so  little  and  leaves  too 
much  to  be  implied.  It  speaks  the  language  of  vague  generality  instead 
of  the  technical  precision  to  which  our  traditions  have  accustomed  us. 
Branches  of  law  which  with  us  have  been  developed  and  rightly  develop! :d 

process  of  precedent  into  elaborate  bodies  of  legal  principles  and  con- 
ceptions are  represented  in  foreign  codes  by  a  few  general  formulas  which 
seem  to  an  English  lawyer  to  be  merely  introductory  to  a  body  of  definite 
legal  doctrine  rather  than  to  constitute  the  corpus  juris  itself.  The  most 
scientific  and  complete  of  foreign  codes  is  perhaps  the  civil  code  of 
Germany.     Yet  an  examination  of  that  code  will  show  for  example  that 
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the  whole  law  of  torts  is  contained — if  I  remember  rightly — in  two  or 
three  dozen  clauses.  An  adequate  code  of  English  law  would  require 
more  space  than  that  to  set  out  the  law  of  libel  alone. 

Doubtless  it  would  be  a  very  easy  undertaking  to  prepare  a  pretended 
or  sham  codification  of  the  common  law ;  by  this  I  mean  a  body  of  vague 
general  principles  in  which  the  detailed  rules  and  conceptions  of  the  com- 
mon law  lie  latent,  but  by  which  they  are  not  articulately  expressed.  In 
generalibus  dolus  latet.  The  true  significance  and  implications  of  these 
generalities  would  be  left  to  be  worked  out  by  reference  to  the  old  com- 
mon law  which  such  a  code  professes  to  supersede  but  which  would  in 
reality  be  retained  in  existence  as  a  necessary  instrument  of  interpreta- 
tion. In  such  a  code  terms  would  be  used  without  adequate  definition 
but  with  tacit  reference  to  a  long  course  of  antecedent  judicial  decisions 
by  which  their  meaning  was  determined.  General  principles  would  be 
formulated  without  any  exposition  of  their  implications  and  consequences 
or  any  indication  of  the  qualifications  required  to  harmonise  them  with 
other  portions  of  the  code.  Such  a  code  would  not  supersede  the  com- 
mon law.  It  would  be  a  mere  skeleton  or  frame-work  to  be  filled  up  by 
the  established  system  of  legal  doctrine  to  be  found  in  the  pre-existing 
authorities.  It  would  be  worse  than  useless.  While  preserving  the  old 
law  in  all  its  complexity  as  the  essential  means  of  interpretation  it  would 
add  new  sources  of  difficulty  and  uncertainty. 

A  genuine  and  adequate  code  on  the  contrary  must  incorporate,  ex- 
press and  supersede  the  old  authorities  instead  of  leaving  them  in  exist- 
ence as  a  body  of  interpretative  doctrine.  The  preparation  of  such  a 
code  is,  as  I  have  said,  a  task  of  exceeding  difficulty.  So  much  so 
that  it  is  quite  beyond  the  scope  of  legislative  action  in  its  ordinary 
form  and  method.  How  then  is  it  to  be  accomplished?  I  conceive  it 
as  being  primarily  and  essentially  a  work  to  be  undertaken  by  the  legal 
profession  itself.  It  demands  an  organized  effort  on  the  part  of  law- 
yers themselves.  It  demands  long  and  sustained  endeavour  and  it  can- 
not be  done  in  a  year  or  even  five  years.  It  is  a  work  that  demands  not 
only  much  time  but  much  money.  But  I  am  satisfied  that  a  code  of  law 
which  would  be  a  permanent  monument  of  the  civilization  of  this  century 
could  be  constructed  for  a  much  smaller  sum  than  one  of  those  battle- 
ships which  it  is  proposed  by  the  Powers  at  the  Washington  Conference 
to  offer  up  as  a  sacrifice  to  the  cause  of  peace. 

What  I  have  in  mind  as  the  instrument  of  this  great  work  is  a  volun- 
tary institution  or  organization  established  for  this  sole  purpose  by  the 
bar  association,  law  schools,  and  universities  of  this  country  and  of  the 
United  Kingdom.  It  wculd  be  the  business  of  this  institution  to  organize 
and  call  to  its  assistance  the  skill  and  services  of  such  a  staff  of  trained 
legal  experts  as  would  be  sufficient  within  a  reasonable  time — say  ten 
years — to  solve  the  innumerable  problems  arising  from  such  an  enter- 
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prise  and  to  produce  a  new  corpus  juris  superior  in  its  technical  excel- 
lence to  anything  that  the  literature  of  the  law  has  yet  to  show.  I  am  not 
speaking  of  a  mere  revision  or  compilation  of  the  statute  law.  That  is  a 
comparatively  easy  matter  which  can,  and  indeed  must,  he  left  to  the 
localized  action  of  the  legislatures  of  the  different  states.  1  am  speaking 
of  the  much  more  difficult  and  important  task  of  reducing  to  a  single 
uniform  body  of  written  law  that  unwritten  common  law  which  is  the 
basis  of  the  laws  of  all  Knglish-speaking  communities.  This  common 
law  knows  no  state  boundaries  and  the  code  in  which  it  is  to  be  formu- 
lated should  be  equally  universal  and  uniform  in  its  scope  and  nature.  On 
the  basis  of  such  a  code  it  would  be  easy  for  the  legislature  of  each  state 
which  adopted  it  to  indicate  by  special  legislation  such  modifications  as 
were  rendered  necessary  by  local  difference  of  conditions  or  of  public 
opinion.  Just  as  the  legal  system  of  every  English-speaking  community 
consists  of  the  unwritten  common  law  modified  by  local  legislation,  so 
each  of  these  communities  might  adopt  in  lieu  of  that  common  law  a  uni- 
form statutory  codification  of  it  with  such  statutory  departures  from 
that  uniformity  as  each  legislature  thought  fit. 

The  preparation  of  such  a  corpus  juris  would  demand  an  immense 
amount  of  preliminary  work  on  the  part  of  the  expert  staff  entrusted  with 
it.  As  the  common  law  now  stands  no  expert  and  no  body  of  expt 
whatever  their  training,  skill  or  knowledge,  could  at  the  present  time  -h 
down  with  pen  in  hand  and  draft  an  adequate  scientific  code.  There  is 
much  introductory  work  to  be  done  in  the  way  of  surveying  and  clearing 
the  ground.  This  work  would  involve  the  production  of  what  would  itself 
be  a  new  branch  of  legal  literature,  something  that  would  yet  further 
burden  the  over-crowded  shelves  of  law  libraries,  but  would  serve  a 
great  public  purpose.  Let  me  indicate  generally  the  nature  of  this  i 
work. 

(  )ne  important  branch  of  it  relates  to  the  technical  language  of  th<- 
law.     It  is  necessary  if  the  law  is  ever  to  become  scientific  to  produce  a 

ntifie  nomenclature  for  the  expression  of  legal  rules  and  conceptions. 
We  must  have  an  authentic  and  authoritative  legal  vocabulary  and  dic- 
tionary. Examine  the  law  report-  and  see  how  greal  a  proportion  of  the 
controversies  and  decisions  there  recorded  turns  on  nothing  more  than 
the  meaning  of  words.  We  have  textbooks  in  the  form  of  legal  dic- 
tionaries, often  of  great  bulk,  which  purport  to  define  the  meaning  of 

1  terms  by  reference  to  judicial  decision-.     Examine  these  books  and 

note  the  diverse  interpretations  placed  on  the  same  word  in  different  con- 

'  '  inflicting   meanings   attributed    to   the   same  word 

i  in  the  same  context,  and  you  will  be  satisfied  that  the  popular 
English  language  is  too  vague,  uncertain  and  ambiguous  to  be  entrusted 
with  the  expression  of  legal  doctrines  in  the  absence  of  some  authorita- 
tive and  comprehensive  definition  of  its  terms.     For  some  years  I  h 
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the  official  position  of  parliamentary  draughtsman  for  a  colonial  govern- 
ment. The  experience  which  I  then  gained  satisfied  me  that  he  who 
goes  about  to  express  the  subtleties  and  complexities  of  legal  ideas  and 
principles  with  the  aid  of  no  better  instrument  than  popular  speech 
walks  with  pitfalls  and  traps  on  every  side  of  him.  Numerous  words  and 
phrases  are  ambiguous.  Many  of  them  represent  conceptions  which  are 
not  definite  and  clear-cut  and  have  no  sharp  boundary  line  at  all.  There 
are  many  apparent  synonyms  which  are  not  in  truth  fully  coincident. 
There  are  many  terms  which  express  two  things  which  for  legal  pur- 
poses must  be  distinguished.  There  are  legal  conceptions  which  have  no 
recognized  name  and  have  therefore  to  be  described  by  cumbrous  phrases 
instead  of  by  titles.  An  essential  preliminary  therefore  to  the  prepara- 
tion of  a  scientific  code  is  the  preparation  of  a  scientific  language  which, 
while  departing  as  little  as  possible  from  the  usage  of  popular  speech  is 
yet  freed  from  those  defects  which  disqualify  that  speech  as  the  instru- 
ment of  so  difficult  a  task. 

A  second  branch  of  the  preliminary  work  required  is  the  critical  ex- 
amination of  the  existing  law  with  a  view  to  its  simplification  in  sub- 
stance. As  I  have  already  indicated  Anglo-American  law  is  beyond  all 
comparison  more  elaborate  than  any  other  system  which  exists.  In  this 
respect  it  must  be  the  object  of  astonishment  and  even  despair  in  the 
mind  of  any  foreign  lawyer  who  comes  to  the  study  of  it.  Now  this 
complexity  is  of  two  kinds  and  has  two  distinct  sources.  Part  of  it  is 
legitimate.  It  means  that  our  law  by  reason  of  its  origin  in  innumerable 
judicial  decisions  is  better  developed  than  other  systems.  Inefficient 
generalities  have  given  place  to  minute  scientific  analysis  of  the  legal 
problems  involved.  Our  law  is  therefore  not  rudimentary  but  mature,  and 
its  complexity  is  merely  the  reflection  of  that  which  exists  in  the  facts  to 
which  the  law  applies.  Elaboration  of  this  kind  is  right  and  proper  and 
will  be  carried  forward  into  a  scientific  code. 

But  there  is  another  kind  of  complexity  which  is  not  capable  of 
scientific  justification  but  is  the  accidental  product  of  a  long  course  of 
historical  development.  This  must  be  eliminated  and  not  perpetuated.  So 
far  as  this  defect  exists,  our  law  is  not  in  a  fit  state  to  be  expressed  in 
statutory  form.  An  example  of  such  needless  complexity  is  to  be  found 
in  the  imperfect  fusion  into  one  system  of  the  two  concurrent  systems 
of  common  law  and  equity.  Another  example  is  the  exaggerated  im- 
portance attached  to  the  distinction  between  real  and  personal  property. 
A  third  illustration  is  to  be  found  in  the  fact  that  a  great  deal  of  the  elabo- 
ration of  our  case  law  has  its  source  in  an  endeavour  by  way  of  minute 
technical  distinctions  to  reconcile  judicial  precedents,  which  are  in  reality 
inconsistent,  or  to  cut  down  the  scope  of  precedents,  which  though  au- 
thoritative are  disapproved.     Our  law  is   full  of  unreal  and  unpractical 
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distinctions  which  have  no  other  source  than  this  and   which  must   be 
eliminated  from  a  scientific  code. 

Closely  connected  with  the  problem  of  legal  simplification  is  that  of 
determining  by  preliminary  technical  examination  and  discussion  a  con- 
siderable number  of  practical  questions  of  legal  reform.  There  are 
many  questions  which  though  they  relate  to  the  actual  substance  of  the 
law  and  not  to  its  mere  form,  are  nevertheless  questions  for  lawyers 
and  for  legal  opinion  rather  than  for  legislatures  and  public  opinion. 
Questions  such  as  these  require  consideration,  discussion  and  settle- 
ment at  the  hands  of  legal  experts  before  the  way  is  clear  for  the  formu- 
lation of  the  law  in  the  form  of  a  code.  Let  me  illustrate  what  I  mean. 
The  Statute  of  Frauds  requires  certain  contracts  to  be  made  in  writing 
or  to  be  evidenced  in  writing.  That  statute  has  been  in  force  for  some 
hundreds  of  years  in  England.  I  do  not  know  what  its  fate  has  been 
in  the  United  States.  It  has  given  rise  to  a  greater  mass  of  interpreta- 
tive case  law  than  any  other  statute  of  the  same  size  that  was  ever 
drafted  by  a  lawyer  or  passed  by  a  legislature.  How  far,  if  at  all,  is  it 
expedient  or  necessary  that  a  scientific  system  of  law  should  contain  any 
similar  provisions?  What  would  be  the  effect  of  allowing  all  contracts 
to  be  made  verbally?  If  this  is  not  expedient  what  classes  of  contracts 
should  be  made  subject  to  such  formal  requirements  and  what  should  the 
precise  nature  and  scope  of  those  requirements  be?  These  are  ques- 
tions on  which  there  might  be  much  difference  of  expert  opinion  and 
they  must  be  settled  before  there  can  be  any  codification  of  the  law  of 
contracts. 

So  also  Anglo-American  lawyers  are  taught  from  their  youth  up 
as  a  fundamental  rule  of  law  that  no  simple  contract  is  valid  unless  based 
on  valuable  consideration.  The  origin  and  history  of  that  conception  has 
been  the  subject  of  much  historical  enquiry  and  is  lost  in  the  mists  of 
antiquity.  But  what  we  need  is  not  an  historical  but  a  critical  examination 
of  it.  Is  it  an  essential  part  of  a  scientific  code  of  contract,  serving  a  use- 
ful practical  purpose,  or  is  it  merely  one  of  the  unreasoned  and  accepted 
traditions  of  our  own  system?  No  similar  rule  is  known  so  far  as  I  am 
aware  in  the  laws  of  other  countries.  Is  it,  therefore,  necessary  to  per- 
uate  it  in  the  code?  So  also  our  system  is  distinguished  from  all 
others  by  a  body  of  complicated  legal  doctrine  known  as  the  law  of  evi- 
dence. It  is  so  big  and  so  complex  that  there  is  a  work  in  five  volumes 
devoted  to  this  subject  alone  and  representing  the  labours,  the  skill  and 
the  learning  of  a  very  distinguished  American  lawyer.  Foreign  systems 
of  law  on  the  other  hand  apparently  know  nothing  or  next  to  nothing  of 
any  such  branch  of  legal  learning.  There  arises,  therefore,  the  important 
practical  question  whether  English  law  or  foreign  law  is  on  the  right 
path  in  this  respect,  or  whether,  as  would  seem  more  probable,  the  truth 
lies  in  a  compromise  between  them.     That  some  rules  of  evidence  are 
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necessary  for  the  orderly  conduct  of  judicial  enquiries  would  seem  cer- 
tain, but  it  is  difficult  to  believe  that  anything  so  elaborate  and  technical 
as  our  law  of  evidence  can  be  really  justified  by  any  practical  considera- 
tions. 

A  further  branch  of  preliminary  investigation  would  have  to  be  de- 
voted to  filling  up  the  omissions  and  blank  spaces  of  the  common  law. 
It  may  be  a  matter  of  surprise,  having  regard  to  the  age-long  develop- 
ment of  that  law  and  to  the  bulk  and  minuteness  of  it,  that  any  such 
blank  spaces  should  be  left.  A  consideration  of  any  textbook,  however, 
will  show  that  they  exist  in  considerable  numbers.  There  are  many 
questions  on  which  there  is  no  authority  or  no  sufficient  authority.  There 
are  numerous  matters  on  which  the  law  is  silent  or  speaks  with  an  un- 
certain voice.  There  are  some  branches  of  the  common  law  which  are 
so  far  from  complete  development  that  they  are  only  in  their  initial 
stages.  A  good  example  is  private  international  law — the  doctrine  of  the 
conflict  of  laws.  A  draughtsman,  who  in  the  present  state  of  the  authori- 
ties, set  out  to  express  in  statutory  form  the  existing  law  on  this  subject 
as  found  in  decided  cases,  would  find  it  impossible  to  set  forth  any  sys- 
tem which  was  even  approximately  scientifically  complete.  Before  this 
branch  of  the  law  could  be  codified,  the  process  of  judicial  construction 
would  have  to  be  anticipated  and  supplemented  by  a  body  of  speculative 
legal  literature  devoted  to  unsettled  questions  and  determining  not  what 
the  law  now  is  but  what  on  scientific  and  logical  principles  it  ought  to  be. 

Finally  and  in  close  connection  with  the  last  mentioned  matter  there 
comes  the  critical  examination  of  a  number  of  legal  puzzles  or  riddles 
which  have  constantly  come  before  the  courts  and  upon  which  there  is 
abundant  judicial  authority  of  a  kind,  but  which  are  so  difficult  and 
fundamental  in  their  nature  that  they  cannot  yet  be  regarded  as  having 
been  satisfactorily  solved.  They  relate  for  the  most  part  to  the  first 
principles  of  the  law  and  to  its  basic  conceptions.  To  some  extent  they 
bear  to  the  more  definite  problems  of  practical  law  the  same  relation  as 
metaphysics  bears  to  science.  But  just  as  science  is  surely  being  driven 
to  face  the  problems  of  metaphysics  instead  of  passing  them  by  on  the 
other  side,  so  the  law  is  forced  to  deal  with  these  problems  for  the 
purpose  of  actual  judicial  practice.  But  it  deals  with  them  by  rule  of 
thumb  rather  than  by  way  of  any  scientific  examination  and  solution. 
The  minds  of  lawyers  and  judges  deprived  of  the  necessary  guidance 
flounder  among  them  somewhat  helplessly.  As  an  illustration  of  my 
meaning  I  may  take  the  theory  of  legal  causation  in  its  relation  to  civil 
and  criminal  liability.  On  what  principles  are  the  limits  of  a  man's 
responsibility  for  the  consequences  of  his  acts  to  be  determined?  That 
is  a  very  practical  question  constantly  requiring  judicial  action,  yet  we 
shall  search  the  law  reports  in  vain  for  any  consistent  and  intelligible 
stream  of  legal  doctrine  on  the  matter.  We  struggle  instead  in  the  quick- 
sands of  legal  metaphysics. 
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Another  striking  example  of  an  unsolved  legal  riddle  is  the  doc- 
trine of  contributory  negligence,  in  thousands  of  cases  it  has  been  dis- 
cussed. Judicial  and  extra-judicial  examinations  of  it  are  innumerable. 
Yet  1  venture  to  say  that  the  precise  meaning  and  scope  of  that  doctrine 
remain  undetermined.  So  also  with  the  law  as  to  the  effect  of  mistake 
in  the  making  of  contracts.  Even-  textbook  and  every  judgment  repeats 
the  formula  that  a  contract  is  void  if  affected  by  fundamental  or  essential 
error — if  the  parties,  that  is  to  say,  are  not  ad  idem.  But  any  attempt  to 
penetrate  to  the  heart  of  this  matter  and  really  to  understand  and  apply 
such  a  doctrine  instead  of  merely  repeating  it,  leads  us  straight  into 
regions  where  there  is  no  light  or  guidance.  So  also  with  the  rules  as  to 
the  rescission  of  contracts  on  the  ground  of  impossibility  of  performance 
or  on  the  ground  of  breach.  So  also  with  the  mysteries  involved  in  the 
legal  conception  of  possession  and  with  many  other  matters  which  it 
would  be  tedious  to  enumerate.  It  is  not  too  much  to  say  that  the 
scientific  qualities  and  virtues  of  a  code  will  depend  chiefly  on  the  extent 
to  which  it  boldly  faces  and  adequately  solves  such  fundamental  difficul- 
ties of  legal  theory.  It  would  be  easy  to  make  a  code  which  slurred  over 
tiie>e  difficulties  and  which  used  deceptive  forms  of  words,  leaving  the 
underlying  problems  unsolved.  But  it  is  no  easy  task  to  meet  and 
face  these  difficulties  squarely  and  to  solve  them  honestly  without  equivo- 
cation and  without  subterfuge. 

1  picture  to  myself,  therefore,  the  origin  and  development  of  a  new 
kind  of  legal  literature  preparatory  to  the  new  brith  of  the  common  law 
in  statutory  form.     This  is  the  literature  of  critical  or  constructive  juris- 
prudence.    There  stand  already  on  the  shelves  of  the  Bar  Association 
Librarv  more  than   13(3.000  volumes  of  the  law.     Almost  all  of  them  are 
devoted  exclusively  to  the  exposition  of  the  law  as  it   is  or  as  it  once 
They  are  merely  expository  or  historical.     I  suggest  that  the  time 
ha-  come  when  some  volumes  of  a  different  quality  and    purpose  should 
be  added  to  that  great  collection.    Volumes  whose  outlook  is  to  the  future 
rather  than  to  the  present  or  the  past.     The  production  of  them  is  no 
impossible   task.     Although    130,000   volumes   are   needed    for  the   pasl 
and    present,    1    should    judge    that    much    less   than    130    would    amply 
suffice   for  a   critical   investigation   of    the   law   of   the    future.     The   pro- 
duction of   them,  however,   will   require  learning,   acumen,  legal   insight. 
and  sound  practical  judgment.     The  crank,  the  faddist,  the  visionary,  the 
i  ian,    the    unpractical    idealist,    must    have   no    hand    in    them. 
Learning,   acuteness,    logical    precision    and    philosophic    insight   must   go 
hand   in   hand   with   the   humbler    virtue   of    practical   good   sense.      For 
nothing  d  law,  however  perfect  it  may  he  from  the  point  of  view  of 

logic,  unless  it  is  such  to  admit  of  practical  application  in  the  some- 
what rough  and  ready  business  of  the  administration  of  justice  among 
mortal  and  imperfect  men. 
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Where  then  and  by  whom  is'  this  new  legal  literature  of  the  future 
to  be  produced  ?  I  venture  to  say  that  nowhere  in  the  world  is  there  a 
better  opportunity  for  it  than  in  the  United  States  of  America.  There 
are  in  this  country  several  legal  universities  of  well  deserved  international 
reputation.  In  respect  of  their  standard  of  scientific  legal  education  these 
laws  schools  are,  I  think,  superior  to  anything  to  be  found  in  England  or 
in  other  parts  of  the  British  Empire.  The  legal  literature  already  pro- 
duced by  them  is  of  a  quality  which  in  important  respects  is  in  advance  of 
that  produced  elsewhere.  As  the  result  of  the  scientific  training  acquired 
in  these  institutions,  there  are  in  America  a  greater  number  of  men  whose 
legal  education  and  attainments  are  scientific  rather  than  merely  practical 
than  is  to  be  found  in  other  parts  of  the  English-speaking  world.  Is  it 
too  much  to  hope  and  expect,  therefore,  that  America  will  show  the  way 
in  the  production  of  that  new  legal  literature  which  I  have  endeavoured 
to  describe?  I  look  forward  to  a  time  in  the  not  distant  future  when 
the  learning  and  acumen  of  American  legal  authors  will  be  turned  into 
a  new  channel  having  greater  promise  for  the  future  of  the  law  than 
that  which  has  hitherto  been  followed. 

I  am  far  from  under-estimating  the  value  and  necessity  of  that 
minute  and  skilful  examination  and  exposition  of  existing  law  to  which 
legal  literature  has  in  the  past  been  almost  exclusively  devoted.  But  the 
time  has  come  when  legal  criticism  may  justly  be  substituted  for  mere 
legal  exposition — when  the  business  of  scientific  legal  authors  should  be 
recognized  as  including  a  great  constructive  effort  towards  the  building 
of  the  perfect  legal  system.  Hitherto  the  making  of  the  law  has  been 
entrusted  to  legislatures  and  judges.  Legal  authorship  has  been  con- 
fined to  the  exposition  of  the  law  as  so  produced.  This  relationship, 
however,  is  not  a  permanent  and  necessary  feature  of  our  legal  system. 
It  did  not  exist  in  Rome  when  there  was  built  up  that  great  body  of  law 
which  to  this  day  is  the  basis  of  public  justice  throughout  all  the  world 
except  the  British  Empire  and  the  United  States.  It  does  not  exist 
today  on  the  continent  of  Europe.  The  fabric  of  Roman  law  was  built 
up  by  the  writings  of  Roman  lawyers.  It  had  its  source  in  the  books  of 
Ulpian,  Paul  and  Papinian,  far  more  than  in  the  edicts  of  the  praetors  or 
the  consulta  of  the  Roman  senate.  The  courts  took  their  law  from  the 
constructive  and  critical  acumen  and  labours  of  great  lawyers,  while 
with  us  the  lawyers  have  been  content  to  be  mere  expositors  of  the  law 
created  by  the  courts.  Apart  altogether  from  the  aspect  of  the  new  legal 
literature  as  preparatory  to  the  statutory  codification  of  the  law,  it  seems 
to  me  not  improbable  that  the  growing  and  intolerable  burden  of  the 
mass  of  more  or  less  discordant  case  law  may  result  in  some  such  change 
in  our  own  practice.  A  time  may  be  coming  when  the  courts  will  look 
for  their  law  in  the  authentic  and  constructive  writings  of  great  lawyers 
•ather  than  in  that  wilderness  of  precedents  to  which  they  now  resort. 
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I  am  well  aware  that  as  matters  now  stand  the  literature  of  critical 
jurisprudence  preliminary  to  the  codification  of  the  common  law  would 
have  no  financial  value.  It  would  have  little  relation  to  the  practical 
business  of  the  courts  and  of  lawyers.  It  would  not  amount  to  salable 
merchandise  and  the  authors  of  it  could  not  hope  to  derive  profits  from 
their  publishers.  Nevertheless  it  would  serve  a  great  public  purpose  and 
surely  there  is  money  enough  in  the  richest  country  of 'the  world  to 
promote  and  subsidise  so  great  an  undertaking.  Surely  there  are  wealthy 
men  and  wealthy  institutions  ready  to  devote  their  means  to  the  cause 
of  building  the  Temple  of  Justice — willing  to  do  for  the  modern  world 
what  Emperor  Justinian  did  for  the  old.  Through  centuries  of  slow 
development  we  have  gathered  together  the  materials  for  the  greatest 
system  of  law  that  the  world  has  ever  known.  Is  it  too  much  to  hope 
that  we  are  now  approaching  the  end  of  that  long  era  and  that  we  are 
ready  to  build  up  these  materials  into  a  stately  monument  of  perfect  form 
which  will  endure  forever  as  one  of  the  great  contributions  of  this 
century  to  the  cause  of  truth,  justice  and  civilization? 

John  W.  Salmond 
Wellington. 

New  Zealand 


RATE  MAKING  AND  THE  REVISION  OF  THE 
PROPERTY  CONCEPT1 

In  determining  how  much  of  a  company's  earnings  are  "reasonable," 
the  conventional  assumption  is  that  courts  and  commissions  are  not 
concerned  with  the  creation  of  a  policy.  They  are  supposed  to  give 
practical  effect  to  one  already  enunciated  by  the  Fourteenth  Amendment 
and  discovered  there  by  the  United  States  Supreme  Court.  That  policy 
is  supposed  to  be  expressed  unequivocally  in  the  formula  that  rates  must 
be  sufficient  to  cover  reasonable  operating  expenses,  plus  a  proper  allow- 
ance for  depreciation,  plus  a  fair  return  upon  the  value  of  the  property. 
The  commission  or  court  in  each  case  is  supposed  to  ascertain  that  value, 
just  as  a  tax  commission  or  a  jury  might  ascertain  value ;  the  problem 
is  supposed  to  call  for  research,  not  policy.  Its  ascertainment,  however, 
in  the  words  of  the  Supreme  Court,  is  not  "a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper  con- 
sideration of  all  relevant  facts."  2 

Facts  relevant  to  what?  to  some  other  fact?  or  to  some  policy?  to 
the  measurement  of  a  "value"  whose  meaning  is  taken  for  granted  in  the 
statement  of  the  constitutional  rule,  or  to  the  choice  of  some  standard  to 
which  the  word  "value"  shall  be  attached?  The  court's  language  gen- 
erally implies  the  former.  But  difficulties  arise.  What  is  the  meaning  of 
"value"  as  the  court  uses  it  in  this  connection?  The  court  does  not  in 
practice  protect  a  fair  return  upon  the  "value"  in  the  ordinary  sense  of 
exchange  value — the  sense  in  which  the  term  is  used  in  proceedings 
before  tax  commissions  and  juries.  The  exchange  value  is  a  capitaliza- 
tion of  the  net  earnings  anticipated  under  existing  rates,  and  those  earn- 
ings must  of  necessity  constitute  a  fair  return  upon  that  value ;  any 
reduction  whatsoever  in  the  net  earnings  would  be  held  unconstitutional 
were  a  fair  return  on  the  exchange  value  to  be  effectively  protected.3  The 
"value"  upon  which  a  fair  return  is  in  fact  permitted,  whatever  the 
court's  theory,  is  not  the  exchange  value.  Nor  according  to  the  court's 
dicta,  is  it  the  original  cost — that  might  have  been  extravagant;4  nor  is 
it  original  cost  even  when  not  extravagant — the  "value"  on  which  rates 

1  The  substance  of  a  paper  read  at  the  Round  Table  on  Public  Utilities  at 
the  meeting  of  the  Association  of  American  Law  Schools  in  Chicago,  in  Decem- 
ber, 1921. 

2  Minnesota  Rate  Cases   (1913)   230  U.  S.  352,  434,  33  Sup.   Ct.  729. 

3  For  a  more  detailed  demonstration,  see  Hale,  The  "Physical  Value"  Fallacy 
m  Rate  Cases  (1921)  30  Yale  Law  Journ.  710-13.  Frequently  the  court  seems  to 
intend  to  protect  the  exchange  value,  without  realizing  that  actually  to  do  so- 
would  invalidate  all  reductions  of  net  earnings. 

*San  Diego   Land   Co.  v.  National   City    (1899)    174   U.    S.   739,   19  Sup.    Ct. 
tslaus  County  v.  San  Joaquin  C.  &  I.  Co.  (1904)   192  U.  S.  201,  24  Sup.  Ct.  241. 
804;  San  Diego  Land  Co.  v.  Jasper  (1903)    189  U.  S.  439,  23  Sup.  Ct.  571;  Stan- 
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are  to  be  based  may  be  "found''  to  be  more  than  the  original  cost ;  "'  nor 
is  it  the  reproduction  cost  new  or  reproduction  cost  less  depreciation. 
The  Des  Moines  Gas  Company  was  not  allowed  a  return  on  the  repro- 
duction cost  when  that  included  the  hypothetical  cost  of  cutting  through 
municipally  laid  paving  to  install  the  mains.0 

The  so-called  value  upon  which  a  return  is  required  by  the  Fourteenth 
Amendment  is  none  of  the  things  enumerated  above;  yet  it  is  apparently 
something  on  which  they  all  throw  light.  But  there  is  nothing  (unless  it 
is  exchange  value  )  whose  size  can  be  judged  by  a  consideration  of  original 
cost,  reproduction  cost  and  the  other  familiar  items.  Some  figure  can  be 
found,  it  is  true,  after  considering  all  those  items,  but  what  will  it  repre- 
sent? A  figure  can  be  derived  from  a  consideration  of  (a)  the  number 
of  soldiers  who  fought  in  France,  (b)  the  aggregate  railroad  mileage  in 
the  United  States  and  (c)  the  tonnage  of  the  Japanese  navy :  but  no 
such  figure  indicates  the  magnitude  of  any  conceivable  reality.  No  more 
does  the  figure  derived  in  the  composite  value  cases — unless  it  represents 
exchange  value.  If  it  does,  and  does  so  with  accuracy,  it  nullifies  the 
power  to  reduce. 

The  "reasonable  judgment,"  then,  which  must  be  exercised,  is  not  a 
judgment  as  to  the  size  of  some  "value"  whose  definition  can  be  taken 
for  granted.  How  can  a  commission  exercise  judgment  as  to  the  measure- 
ment of  something  when  it  does  not  know  what  it  is  that  it  is  to  measure? 
The  commission  can  exercise  its  judgment  only  as  to  the  choice  of  a 
standard  to  which,  as  a  matter  of  policy,  the  exchange  value  should  be 
made  to  conform.7  Even  so,  the  policy  might  conceivably  be  not  the 
commission's  own,  to  be  threshed  out  and  formulated,  but  a  policy  im- 
posed on  the  commission  from  without — either  by  statute  or  constitu- 
tion, or  by  a  court  of  superior  jurisdiction,  or  by  some  universally 
recognized  principle  of  economics  or  morals.  If  the  policy  is  imposed 
from  without,  the  commission  need  not  consider  its  merits,  but  only 
the  means  for  effectuating  it.  At  first  the  Supreme  Court  found  no 
mandatory  policy  at  all  in  the  Fourteenth  Amendment. *  Subsequently 
Mr.  Justice  Brewer  found  the  policy  that  property  values  must  not  be 
reduced  by  rate  regulation.9  The  formula  calling  for  a  fair  return  on 
the  value  was  originally  adopted  as  a  method  of  effectuating  that  policy. 
This  it  succeeds  in  doing  only  if  "value"  means  "exchange  value,"  and 
if  all   reduction-  of   net  earnings  are  forbidden.     But  they  are  not.     It 

*Willcox  v.  Consolidated  Gas  Co.   (1909)   212  U.  S.  19,  52,  29  Sup.  Ct.  192; 
Minnesota  Rale  Cases,  supra,  footnote  2,  p.  454. 

s  Moines  Gas  Co.  v.  Des  Moines   (1915)   238  U.   S.   153,   172,  35  Sup.  Ct. 
811. 

7  This  is  ably  pointed  out  by  Gerard  C.  Henderson,   Railway   Valuation   and 
the  Courts    (1920)    33  Harvard  Law  Rev.  902. 
'iinn  v.  Illinois  (1876)  94  U.  S.  113. 

mes  v.  Union  Pacific  Railway  (C.  C.  1894)  64  Fed.  165,  176-77;  see 
also  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894)  154  U.  S.  362.  410,  14  Sup. 
Ct.   1047. 
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commissions  are  constrained  to  follow  any  policy  dictated  to  them  from 
without,  it  is  not  that  found  by  Air.  Justice  Brewer. 

Some  can  be  found  who  contend  that  the  policy  of  the  Fourteenth 
Amendment  is  to  protect  all  physical  (as  distinct  from  "intangible") 
values  from  reduction.  In  this  view,  the  court's  occasional  statements 
that  franchises  are  property  entitled  to  protection,10  are  to  be  accepted 
with  reserve,  or  at  any  rate  in  a  sense  which  does  not  include  the  entire 
intangible  element.11  Assuming  it  to  be  possible  to  segregate  the  physical 
from  the  intangible  part  of  the  value  of  the  property,  which  is  a  highly 
doubtful  assumption,1-  such  a  policy,  unlike  that  of  Mr.  Justice  Brewer, 
is  at  any  rate  capable  of  application  without  defeating  all  utility  regula- 
tion. Yet  in  any  case  where  high  earnings  increase  the  value  of  physical 
property,  rather  than  of  intangible,  the  public  would  get  no  protection 
under  this  policy.  Such  was  the  situation  in  Munn  v.  Illinois,  where 
it  was  nevertheless  held  that  the  public  was  entitled  to  protection.13  In 
that  case,  the  warehouses  owed  their  monopoly  entirely,  it  seems,  to 
their  strategic  location.  The  right  to  own  lard  in  a  particular  strip  was 
what  carried  with  it  the  monopoly.  Whatever  excessive  earnings  the 
warehouses  could  obtain,  therefore,  would  add  to  the  value  of  the  land, 
not  to  any  "intangible."  To  reduce  the  earnings,  however  high  they 
might  be,  would  leave  less  than  a  fair  return  on  the  former  value  of  the 
land,  and  would  thus  diminish  that  value.  If  the  constitutional  policy  is 
to  protect  the  value  of  physical  property  from  confiscation,  then  the  effect 
of  Munn  v.  Illinois  is  to  say  that  whenever  the  warehousemen  shall  be 
getting  too  much  from  their  customers,  their  rates  may  be  reduced,  but 
in  reducing  them,  the  conclusive  presumption  is  that  the  existing  rates 
are  legitimate.  You  may  cut  out  the  man's  heart  provided  you  draw  no 
blood. 

If  commissions  and  courts  in  valuation  cases  are  merely  to  execute 
a  policy  derived  from  without,  that  policy  is  not,  then,  the  one  of  pro- 
tecting all  property  values,  or  even  all  physical  property  values.  What 
is  it?  Perhaps  it  is  one  derived  by  intuition  from  the  institutions  of  the 
land.  Some  rate  bodies  profess  to  feel  an  obligation  to  refuse  to  reduce 
the  value  of  "property  affected  with  a  public  use"  below  the  level  which 
similar  property  would  have  if  used  in  a  competitive  business.14  Under 
modern    conditions,    it    may    be    thought,    some    industries,    because    of 

10  B.  g.,  Willcox  v.  Consolidated  Gas  Co.,  supra,  footnote  5,  p.  44. 

11  See  Hale,  Valuation  and  Rate  Making:  The  Conflicting  Theories  of  the 
Wisconsin  Railroad  Commission  (1918)  31-24.  It  seems  impossible,  however,  to 
reconcile  the  physical  value  theory  with  Justice  Pitney's  insistence  on  a  fair  return 
on  the  value  as  a  going  concern,  in  Denver  v.  Denver  Union  Water  Co.  (1918) 
246  U.  S.  178,  38  Sup.  Ct.  278.  . 

12  Cf.,  Henderson,  Railway  Valuation  a>id  the  Courts  (1920)  33  Harvard  Law 
Rev.  1031,  1048-50  (second  article)  ;  and  The  -Physical  Value"  Fallacy  in  Rate 
(  ases,  supra,  footnote  3,  p.  718. 

13  Supra,  footnote  8. 

14  See  State  Journal  Printing  Co.  v.  Madison  Gas  &  El.  Co.  (1910)  4  Wis. 
*.  C.  R.  501,  579. 
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monopolistic  features,  are  in  a  position  where,  but  for  regulation,  they 
would  enjoy  special  favors  at  the  expense  of  the  rest  of  the  community. 
The  rest  are  on  some  sort  of  equality  with  one  another,  brought  about 
perhaps  by  competition.  The  function  of  regulation  is  to  put  the  favored 
ones  on  a  level  with  the  rest.  Commissions  need  not  consider  the  wisdom 
or  unwisdom  of  unearned  increments  or  anything  else.  Interest  on 
capital  and  unearned  increments  may  accrue  to  anyone  under  competi- 
tion ;  they  must  be  allowed  to  accrue  to  the  same  degree,  but  no  more,  to 
the  utility  companies.  To  fail  to  allow  the  utilities  as  much,  would  not 
put  them  on  an  equality  with  the  rest,  but  would  put  them  in  an  inferior 
position. 

The  above  policy  may  perhaps  be  derived  by  intuition  from  some 
highly  respectable  source — the  Fourteenth  Amendment,  or  the  genius  of 
our  institutions,  or  Herbert  Spencer,  or  the  Fourteen  Points.  But  it  is 
incapable  of  application.  The  advantages  which  various  businesses  possess 
cannot  be  classified  into  those  peculiar  to  utility  companies  on  the  one 
hand,  and  those  common  to  everyone  else  on  the  other.  There  is  scarcely 
a  single  advantage  possessed  by  a  business  affected  with  a  public  use 
which  cannot  be  matched  in  the  case  of  some  unregulated  concern. 
Neither  intangible  values  nor  virtual  monopolies  are  confined  to  con- 
cerns now  subject  to  regulation.  On  the  other  hand  there  is  not  a  single 
income-yielding  property  right,  inside  or  outside  the  utility  field,  which  can 
be  enjoyed  on  equal  terms  by  everyone.  To  speak  of  equal  rights  of 
property  is  ridiculous.  Is  the  right  of  property  of  some  unemployed 
tramp  equal  to  the  right  of  property  of  the  owner  of  the  La  Salle  Hotel? 
If  all  have  equal  property  rights,  why  are  the  courts  so  occupied  with  dis- 
putes over  the  title  to  property  ? 

Perhaps  it  is  meant  that  all  have  equal  rights  to  acquire  property? 
But  what  is  the  nature  of  a  "right  to  acquire  property?"  It  is  not  an 
enforceable  right.  One  cannot  get  a  decree  of  conveyance  against  any- 
one else  on  the  mere  ground  that  the  plaintiff  has  a  "right  to  acquire 
property."  Nor  is  it  a  permissive  right,  a  "privilege"  in  the  Hohfeldian 
sense ;  one  who  goes  about  acquiring  property  without  regard  to  anyone 
else  will  soon  find  that  he  had  a  duty  not  to  do  so.  True,  one  may 
acquire  property  by  consent  of  a  previous  owner.  The  government  gen- 
erally puts  no  restriction  on  this  sort  of  acquisition — no  restriction  other 
than  the  very  important  veto  power  of  the  existing  owner.  It  restricts 
or  not,  at  his  pleasure.  Again,  it  may  be  asserted  that  anyone  may 
acquire  title  to  property  by  producing  it.  But  here  again,  it  is  not  law- 
ful for  most  persons  to  handle  the  apparatus  and  materials  essential  for 
the  production  of  any  given  kind  of  property,  without  first  getting  con- 
sent: and  that  consent  is  frequently  attainable  only  on  condition  of  aban- 
doning all  claim  to  title  in  the  product. 

But  as  a  practical  matter,  it  will  be  said,  the  consent  of  previous 
owners  is  obtainable  by  all  on  equal  terms — by  paying  the  market  price. 
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There  are  two  flaws  in  this  reasoning.  The  payment  of  the  market  price 
is  not  an  equally  practical  matter  for  all,  any  more  than  an  equally 
practical  burden  is  imposed  on  all  when  the  law  in  its  majestic  equality 
forbids  rich  and  poor  alike  to  sleep  under  the  bridges  or  on  the  park 
benches  (to  quote  from  Anatole  France).  Moreover,  a  greater  inequal- 
ity lies  in  the  fact  that  there  are  some  whom  the  law  has  enabled  to 
acquire  the  title  without  paying  the  market  price.  One  man  bought 
land  very  cheap  around  which  a  city  has  subsequently  grown  up,  an- 
other inherited  valuable  property  by  will  or  by  intestate  succession. 
Will  it  be  contended  that  the  generality,  who  have  to  buy  these  objects 
at  the  market  price  or  go  without,  are  on  a  practical  level  with  the 
fortunate  ones  named  above?  It  can  be  argued  even  here  that  everyone 
had  the  same  opportunity  before  the  law  to  acquire  property  in  these 
ways — even  that  everybody  had  the  same  right  to  be  born  the  son  of  an 
intestate  millionaire.    But  such  arguments  can  scarcely  be  called  practical. 

Perhaps  sufficient  has  been  said  to  demonstrate  the  fallacy  in  the 
assumption  that  all  (outside  of  utility  companies)  have  equal  rights  or 
equal  practical  opportunities  of  acquiring  property.  It  follows  that  a 
rate-making  body  cannot  successfully  pursue  a  policy  of  bringing  about 
an  equality  between  utility  companies  and  the  owners  of  other  property. 
A  thing  cannot  be  made  equal  to  a  number  of  other  things  which  are  not 
equal  one  to  another. 

The  truth  which  most  rate  bodies  lack  the  courage  to  face  is, 
that  in  regulating  the  rates  of  utilities  the  law  is  trying  the  experiment 
in  one  limited  field  of  turning  its  back  on  the  principles  which  it  fol- 
lows elsewhere.  The  experiment  may  perhaps  be  extended  to  other 
fields  if  successful.  We  are  experimenting  with  a  legal  curb  on  the  power 
of  property  owners.  In  applying  that  curb,  we  have  to  work  out  prin- 
ciples or  working  rules — in  short  a  new  body  of  law.  Those  principles 
will  necessarily  differ  from  the  ones  upon  which  the  law  acts  in  other 
fields — for  in  other  fields  it  acts  on  the  assumption  that  whatever  income 
a  property  owner  can  get  without  fraud  by  virtue  of  his  ownership  is 
legitimately  his.  In  the  utility  field,  standards  of  what  it  is  proper  for 
an  owner  to  get  out  of  his  ownership  have  to  be  worked  out  de  novo. 
Because,  therefore,  the  law  permits  various  kinds  of  income  outside  the 
regulated  held,  it  does  not  follow  that  similar  forms  are  to  be  approved 
within  the  regulated  field.15  The  revision  of  property  rights  worked  out 
within  the  utility  field  may  very  well  serve  as  a  model,  wherever  applica- 
ble, for  the  revision  of  other  property  rights ;  but  what  the  law  still 
allows  elsewhere  is  no  proper  guide  in  formulating  this  new  code. 

15  The  utility  company,  .of  course,  must  be  allowed  whatever  earnings  may 
be  necessary  to  attract  capital  in  competition  with  less  restricted  bidders  there- 
for. This  does  not,  however,  require  that  they  be  put  on  a  level  with  the  most 
favored  owners  in  the  unregulated  field,  as  the  writer  has  attempted  to  show 
elsewhere.  The  "Physical  Value"  Fallacy  in  Rate  Cases,  supra,  footnote  3,  pp. 
725-26. 
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We  have  already  observed  that  there  is  no  equal  right  to  acquire 
property.  Let  us  analyze  the  legal  nature  of  property  somewhat  more 
closely.  The  right  of  ownership  in  a  manufacturing  plant  is,  to  use 
Hohfeld's  terms,  a  privilege  to  operate  the  plant,  plus  a  privilege  not 
to  operate  it,  plus  a  right  to  keep  others  from  operating  it,  plus  a  power 
to  acquire  all  the  rights  of  ownership  in  the  products."'  The  analysis  is 
not  meant  to  be  exhaustive.  Having  exercised  his  power  to  acquire 
ownership  of  the  products,  the  owner  has  a  privilege  to  use  them,  plus 
a  much  more  significant  right  to  keep  others  from  using  them,  plus  a 
power  to  change  the  duty  thereby  implied  in  the  others,  into  a  privilege 
coupled  with  rights.17  This  power  is  a  power  to  release  a  pressure  which 
the  law  of  property  exerts  on  the  liberty  of  the  others.  If  the  pressure 
jreat,  the  owner  may  he  able  to  compel  the  others  to  pay  him  a  big 
price  for  their  release;  if  the  pressure  is  slight,  he  can  collect  but  a 
small  income  from  his  ownership.  In  either  case,  he  is  paid  for  releasing 
a  pressure  exerted  by  the  government — the  law.  The  law  has  dele- 
gated to  him  a  discretionary  power  over  the  rights  and  duties  of  others.18 
(  Ownership  is  an  indirect  method  whereby  the  government  coerces  some 
l"  yield  an  income  to  the  owners.  When  the  law  turns  around  and  cur- 
tails the  incomes  of  property  owners,  it  is  in  substance  curtailing  the 
salaries  of  public  officials  or  pensioners.  Frequently  the  owner  can  only 
exercise  his  power  of  coercion  as  a  result  of  having  rendered  in  the  past 
some  service  in  the  production  of  wealth,  or  of  having  abstained  from 
consuming  all  the  wealth  which  he  might  lawfully  have  consumed.  For 
this  and  other  reasons  of  policy  it  would  be  as  bad  to  abolish  all  incomes 
arising  from  ownership  as  it  would  be  to  abolish  all  salaries  and  pension-. 
On  the  other  hand  it  would  he  as  absurd  to  justify  any  particular  utility 
values  on  the  ground  that  their  legitimacy  is  generally  recognized  in 
other  fields,  as  it  would  he  for  a  municipal  administration  to  justify  a 
salary  of  a  sinecure  on  the  ground  that  sonic  other  administration  ol 
some  other  city  still  pays  that  soil  of  salary.     Any  value  which  is  still  to 

■.  "privilege"  or  "liberty"  or  "permissive  right"  is  that  sort  of  "right" 
(in  popular  parlance)  which  implies  no  duty  on  the  part  of  anyone  else.  A 
"right"  in  the  strict  Hohfeldian  sense,  or  an  "enforceable  right,"  implies  a  duty 
<>n   the  part  of  others.     A   "power"  is  the  ability  to  alter  the  "rights,"   "privili 

of  other  people  regardless  of  their  consent.  For  a  detailed  analysis  of  these 
and  other  terms  which,  in  popular  legal  usage,  are  all  loosely  grouped  under  the 
name  "right,"  sec  Wesley  X.  Hohfehl,  Fundamental  Legal  Conceptions  (1919). 
The  analysis  also  appeared  in  (1913)  2.3  Yale  Law  Journ.  16,  and  (1917;  26  Yale 
Law  Journ.  710. 

7  It  should  he  noted  that  when  an  owner  i-,  required  by  law  to  furnish 
service  to  all  applicants  who  pay  a  prescribed  price,  and  when  he  is    forbidden  to 

■  any  at  less  than  that,  the  owner's  immunity  from  having  the  duty  of  outsiders 
(hanged  into  a  privilege  has  been  distroyed.  He  still  has  a  right  to  exclude 
others,  hut  also  a  liability  to  lose  that  right  if  they  exercise  their  corresponding 
power  to  deprive  him  of  it.  This  they  can  exercise  by  tendering  the  price.  Only 
those  possessed  of  sufficient  money  to  pay  that  price  have  this  power,  of  course. 

8  For  a  more  detailed  exposition  of  this  point  of  view,  see  Hale.  Law  Making 
"iwfficial  Minorities   (1920)   20  CouwiBrA   Law   Rev.  451. 
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be  allowed  to  a  utility  company  must  be  justified  on  some  independent 
ground  of  policy. 

Commissions  and  courts,  however,  are  reluctant  to  cut  loose  from 
the  familiar.  To  avoid  doing  so,  they  make  flimsy  distinctions.  When 
a  gas  company  has  laid  its  mains  at  low  cost,  cutting  through  a  dirt 
street,  there  is  no  apparent  reason,  as  the  courts  see  well  enough,  for 
allowing  it  a  value  greater  than  would  otherwise  be  allowed  merely 
because  if  it  were  to  lay  its  mains  today  it  would  have  to  undergo  the 
more  expensive  process  of  cutting  through  pavement  which  was  laid  at 
the  expense  of  other  people.  If  this  reasoning  is  sound,  it  leads  to  the 
conclusion  that  a  company  should  not  be  given  a  value  greater  than  would 
otherwise  be  allowed  merely  because  if  it  were  to  buy  its  land  today  it 
would  have  to  pay  more  than  what  it  in  fact  did  have  to  pay.  Yet  to 
reach  this  conclusion  would  suggest  a  question  as  to  why  the  familiar 
privately  enjoyed  increments  should  be  permitted.  Fearing  to  make  this 
suggestion  Judge  Miller  of  the  New  York  Court  of  Appeals  sought  to 
distinguish  the  two — chiefly  on  the  ground  that  the  paving  did  not  in- 
crease the  cost  to  the  company  of  producing  gas.19  The  argument  plainly 
fails  to  distinguish  the  paving  from  the  land  increment,  which  likewise 
does  not  increase  the  cost  to  the  company  of  producing  gas.20  To  take 
another  example:  the  Wisconsin  Commission  sought  in  one  case  to  avoid 
the  question  of  the  legitimacy  of  private  increment  by  asserting  that  land 
increment  is  not  the  result  of  unreasonable  rates.21  This  also  fails  to 
distinguish  from  values  which  admittedly  may  be  reduced.  In  the  Esch- 
Cummins  Act  it  is  specifically  recognized  that  an  income  may  be  exces- 
sive though  there  are  particular  reasons  for  not  reducing  the  rates. 
"Inasmuch  as  it  is  impossible  ...  to  establish  uniform  rates  upon 
competitive  traffic  which  will  adequately  sustain  all  the  carriers  which 
are  engaged  in  such  traffic  and  which  are  indispensable  to  the  communi- 
ties to  which  they  render  the  service  of  transportation,  without  enabling 
some  of  such  carriers  to  receive  a  net  railway  operating  income  sub- 
stantially and  unreasonably  in  excess  of  a  fair  return  upon  the  value  of 
their  railway  property  .  .  .  it  is  hereby  declared  that  any  carrier 
which  receives  such  an  income  so  in  excess  of  a  fair  return,  shall  hold 
such  part  of  the  excess,  as  hereinafter  prescribed,  as  trustee  for,  and 
shall  pay  it  to,  the  United  States."  22 

It  may  similarly  be  that  a  private  landowner  is  not  charging  excessive 
rates  or  prices,  yet  that  social  policy  requires  him  to  pay  part  of  what  he 
collects  by  the  aid  of  the  government,  back  to  the  government  for  wider 
distribution. 

Into    the    merits    of    the    unearned    increment,    so-called,    it    is    not 

19 People  'ex  rel.  Kings  County  Ltg.  Co.  v.  Willcox  (1914)  210  N.  Y.  479, 
495,  104  N.  E.  911. 

20  The  attempted  distinction  is  criticised  in  detail  in  The  "Physical  Value" 
Fallacy  in  Rate  Cases,  supra,  footnote  3,  pp.  730-31. 

-1  State  Journal  Printing  Co.  v.  Madison  Gas  &  El.  Co.,  supra,  footnote  14, 
,  .  579. 

-Interstate  Commerce  Act  §  15a  (5),   (Amendment  of  1920)   41   Stat.  489 
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proposed  to  enter  here.  It  is  probably  true  that  a  certain  amount  of 
increment  is  necessary,  but  not  nearly  all  that  accrues  today.23  All 
that  is  contended  here  is  that  the  merits  of  this,  and  of  all  property 
rights,  ought  to  be  thoroughly  canvassed  by  courts  and  commissions  in 
rate  cases.  Their  failure  to  do  so  is  an  evasion  of  the  real  issues.  To  do 
so  would  be  to  work  out  a  body- of  law  for  the  revision  of  property  rights 
where  they  need  revision,  and  for  their  preservation  where  they  need 
preserving;  then  when  the  power  of  taxation  is  added  to  that  of  price- 
reduction  as  a  method  of  revising  property  rights,  this  body  of  law 
might  be  gradually  extended.  The  result  might  be  radical ;  if  so  it 
would  be  because  on  a  piecemeal  and  candid  review,  many  of  the  inci- 
dents of  property  would  prove  themselves  to  be  without  justification.  If 
property  is  not  revised  methodically  by  its  friends,  it  is  likely  to  be 
revised  unmethodically  by  its  enemies,  with  disastrous  results.  Courts 
may  be  too  busy  and  may  possess  too  little  flexibility  of  mind  to  attempt 
the  task.  There  is  much  to  be  said  for  Mr.  Henderson's  proposal 2i 
that  the  courts  return  to  the  dictum  in  the  Munn  case  and  leave  the  mat- 
ter to  legislatures  and  commissions  within  much  wider  limits  than  at 
present.  The  commissions,  on  the  other  hand,  have  as  a  rule  been  as 
evasive  as  the  courts  of  the  real  issue  of  policy.  This  might  perhaps 
be  avoided,  however,  if  the  courts,  particularly  the  United  States  Su- 
preme Court,  would  repudiate  the  metaphysics  which  has  hitherto  misled 
the  commissions,  and  would  redefine  the  issues. 

Whether  the  ultimate  determination  of  this  important  policy  ques- 
tion ought  to  rest  in  the  hands  of  small  bodies  of  men  not  chosen  pri- 
marily because  of  their  views  of  policy,  is  another  question.     It  raises 
the  whole  problem  of   representative  government  and   involves   interna- 
tional complications  at  times.     It  might  be  better  for  some  official  or  un- 
official body  to  draft  a  detailed  report  on  the  revision  of  the  entire  institu- 
tion of  property.    Meantime  the  fact  remains  that  the  immediate,  if  not  the 
ultimate,  determination  of  this  policy  is  in  the  hands  of  courts  and  com- 
missions.    Nothing  is  to  be  gained  by  their  failing  to  make  a  candid  re- 
mination  of  the  functions  of  ownership.     The  man  at  the  steering 
wheel,  regardless  of  his  personal  qualifications,  has  to  use  his  own  best 
judgment  where  to  steer,  pending  definite  instructions  from  the  "bo 
I  le  who  expects  the  present  generation  of  judges  and  commissioners, 
er,  to  deal  constructively  with  the  problems  presented  to  them  in 
.  instead  of  continuing  to  evade  them,  is  indeed  an  optimist. 

RonERT  L.  Hale 
•lumbia  Law  School 

;  The    "Physical    Value"    Fallacy    in    Rate    Cases,    supra,    footnote    3,    pp. 
726-27. 

24 Railway   Valuation   and  the  Courts,  supra,   footnote.   12,  pp.  1055-57. 


THE  RATE  OF  EXCHANGE  IN  THE  LAW  OF 

DAMAGES* 

Popular  interest  in  the  important  technical  subject  of  foreign  ex- 
change has  been  greatly  stimulated  of  late  by  the  unprecedented  fluc- 
tuations of  the  exchange  rates.  These  changes  indicate  important  eco- 
nomic phenomena  and  themselves  have  important  consequences  in  the 
business  world.1  One  natural  result  has  been  the  creation  of  a  legal 
problem  which  has  hardly  yet  been  sufficiently  considered  by  the  courts 
to  have  resulted  in  a  definite  set  of  rules  of  law  on  the  subject. 

To  put  the  problem  clearly  before  us,  let  us  suppose  that  D  in 
London,  accepts  a  bill  of  exchange  for  7,000  marks,  German  money, 
drawn  by  and  payable  to  P  of  New  York  in  Leipzig.  The  bill  is  dis- 
honored and  duly  protested,  and  P  sues  D  in  New  York.  How  much 
can  P  recover?  Not  7,000  marks,  for  a  New  York  court  can  award 
a  judgment  only  in  United  States  currency — dollars.  How  many  dollars 
can  P  recover?  That  depends  upon  what  7,000  marks,  German  money, 
are  worth  in  United  States  money;  and  to  convert  the  German  money 
into  United  States  money  we  must  know  what  rate  of  exchange  to  ap- 
ply, i.  e.,  the  rate  at  what  time.  Shall  we  apply  the  rate  prevailing  (1) 
on  the  date  the  payment  should  have  been  made  or  the  cause  of  action 
accrued,  or  (2)  on  the  date  the  suit  was  commenced,2  or  (3)  on  the  date 
the  verdict  or  judgment  was  entered,  or  (4)  on  the  date  the  judgment 
was  paid  or  execution  3  made  thereon  ? 

The  above  supposititious  case  is  a  common  one  in  commercial 
transactions  involving  negotiable  instruments.  The  same  problem,  how- 
ever, arises  in  other  cases,  for  instance,  in  a  contract  action  not  involving 
a  negotiable  instrument  (1)  but  for  a  liquidated  demand  (an  obligation 
to  repay  a  loan  of  7,000  marks  Germany  money),  or  (2)  for  an  un- 
liquidated demand  (a  contract  for  carriage  of  goods  from  the  United 
States  to  Germany),  or    (3)   a  tort,  involving  either  liquidated  or  un- 

*  The  writer  is  indebted  especially  to  Harlan  F.  Stone,  Dean  of  the'  Columbia 
Law  School,  for  his  generosity,  patience,  and  helpfulness,  in  giving  so  much 
time  to  a  discussion  of  the  contents  of  this  article  with  the  writer. 

iSee  Liberty  Nat.  Bank  of  New  York  v.  Burr  (D.  C.  1921)  270  Fed.  251, 
255;  Di  Ferdinando  v.  Simon,  Smis  &  Co.  (C.  of  App.,  July  12,  1920)  [1920] 
3  K.  B.  409,  414,  aff'g  (K.  B.  D.)  [1920J  2  K.  B.  704.  Cf.  King  v.  Shepherd 
(C.  C.  D.  Mass.  1844)  Fed.  Cas.  No.  7,804,  (admiralty  suit  in  personam  for  loss 
by  carrier  of  box  of  gold  sovereigns,  alleged  to  be  of  the  value  of  $10,000,  to  be 
carried  from  New  York  to  Mobile,  but  lost  in  an  accident  off  Key  West,  where 
proceedings  for  salvage  were  instituted.  Judge  Story  allowed  the  value  of  the 
coins  at  Key  West,  rather  than  at  Mobile). 

2  "The  suggestion  tbat  it  might  be  the  date  of  the  writ  was  incapable  of  being 
supported  and  has  not  been  argued."  See  Owners  of  S.  S.  Celia  v.  Owners  of 
S.  S.  Volturno,  infra,  footnote  10,  p.  548. 

3  See  Burgess  v.  Alliance  Insurance  Co.   (Mass.  1865J   10  Allen  221,  228. 
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liquidated  items  of  damage  (a  collision  between  two  ships,  where  in  one 
case  repairs  are  made  and  paid  for,  thus  liquidating  one  item  of  damage ; 
or  where  in  another  case  repairs  are  not  made,  so  that  the  total  deprecia- 
tion in  value  of  the  ship  must  be  determined  at  the  trial).  In  all  these 
cases,  if  P  is  primarily  entitled  to  recover  an  amount  expressed  in  foreign 
currency  and  suit  is  brought  in  the  United  States,  the  question  arises 
what  rate  of  exchange  shall  be  applied  in  determining  the  amount  of 
the  judgment  necessarily  expressed  in  United  States  currency.  What 
date  shall  we  select  to  determine  the  rate?  Shall  it  be  (1)  the  date  of 
execution  or  payment  of  the  judgment,  (2)  the  date  of  judgment  or 
verdict,  (3)  the  date  of  commencement  of  the  suit;  or  if  a  contract, 
(4)  the  date  of  the  obligation  to  pay  a  liquidated  amount,4  or  (5)  the 
date  of  breach  of  contract,  or  (6)  the  date  the  damages  are  ascertainable 
where  the  damages  are  unliquidated;  or  if  a  tort,  (7)  the  date  the 
amount  of  damages  is  ascertainable,  or  (8)  the  date  of  the  tori?"' 

Aside  from  the  item  of  rate  of  exchange,  there  is  general  agreement 
as  to  the  date  on  which  damages  due  the  plaintiff  should  be  ascertained. 
Thus  in  the  case  of  breach  of  contract,  or  tort,  the  date  of  breach  or 
tort  (or  the  date  of  ascertainment  of  damages  as  to  any  item  liquidated 
before  suit )  is  selected  rather  than  the  date  of  judgment.  The  only 
question  as  to  the  rate  of  exchange  is  what  rate  should  be  selected  ;  and 
while  practically  all  of  the  above  dates  have  been  suggested  as  possible 
dates  to  determine  the  rate,  the  courts  have  given  serious  consideration 
only  to  the  date  of  judgment  as  against  the  date  of  ascertainment  of 
damages.  Where  the  latter  date  has  been  selected,  the  foreign  currency 
has  been  looked  upon  just  as  a  commodity,  whose  value  is  fixed  on  the 
date  of  breach  at  an  amount  which  is  the  same  all  over  the  world.  Thus 
if  a  defendant  had  breached  an  obligation  to  pay  7,000  marks  on  January 
1,  1922.  should  the  plaintiff  sue  in  the  United  States,  he  would  recover 
the  value  of  7,000  marks  in  dollars  on  January  1,  1922.  Should  the 
plaintiff  sue  in  Italy,  he  would  recover  the  value  of  7,000  marks  in  lire 
on  January  1,  1922.  This  would  be  true  whether  judgment  were  rend- 
ered on  May  1,  1922  or  June  1,  1922,  irrespective  of  the  rates  of  exchange 
on  those  dates.  <  )n  the  other  hand,  where  the  judgment  date  rule  is 
applied,  this  i>  done  regardless  of  the  fact  that  the  plaintiff  who  sued 
in  the  United  States  might  be  recovering  le>s  than  if  he  sued  in  Italy 
(assuming  the  same  rule  should  be  applied  there),  owing  to  the  fact  that 
the  rate  of  exchange  between  Germany  and  the  United  States  may  have 

*Cj  m   v.    McCutchen    (1870)    43   Miss.   207;    Rowlings   v.   Duvall    (Md. 

1797)  4  Har.  &  McH.  1  (lease). 

"■  In  tlie  Scottish  ea.>e  of  Fergusson  &  Co.  v.  Brown  and  Tawse  [19171  2  S.  L. 
T.  2,  3,  the  court  was  of  the  "present  impression  .  .  .  that  the  method  adopted 
by  tin  Lord  Ordinary  is  wrong."  He  had  ruled  that  on  a  debt  payable  in  German 
money  in  Germany  on  Aug.  14,  1914,  the  average  exchange  value  of  German 
money   for  the   first  six  month-  <>f    1914   was  t<>  be  applied. 
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fluctuated  more  than  the  rate  between  Germany  and  Italy  in  the  interval 
between  the  time  of  breach  and  the  time  of  judgment. 

Is  the  above  case  which  involved  an  obligation  under  a  bill  of  ex- 
change calling  for  payment  of  7,000  marks  in  Germany  any  different 
from  one  which  involves  an  obligation  under  a  contract  of  sale,  made 
in  Germany,  to  pay  7,000  marks  in  Germany  as  the  price  of  the  com- 
modity purchased?  In  both  cases  the  obligor  is  under  a  duty  to  produce 
marks  in  Germany.  In  all  essential  respects  the  obligor  would  have  to 
go  through  the  same  practical  process  in  securing  the  discharge  of  his 
obligation.  In  either  case,  he  might  happen  to  have  a  credit  in  marks 
in  a  German  bank  which  he  could  transfer  to  the  obligee  in  settlement. 
And  in  either  case,  if  he  had  no  such  credit,  he  could  buy  one,  by  pur- 
chasing a  bill  of  exchange,  from  someone  who  had,  a  bank,  a  foreign 
exchange  dealer,  or  an  exporter  of  goods  to  Germany.  Yet  in  the  recent 
case  of  Sirie  v.  Godfrey,6  the  New  York  Appellate  Division  for  the  First 
Department,  in  a  unanimous  decision,  expressed  the  belief  that  these  two 
cases  were  fundamentally  different.  The  bill  of  exchange  case  involved 
the  "transmission  of  funds,"  and  if  tbe  obligor  did  not  have  the  marks 
in  Germany  on  the  date  required,  he  was  liable  in  damages  at  the  rate 
prevailing  on  the  date  his  obligation  was  due.  But  the  contract  for  the 
sale  of  goods  involved  merely  the  payment  of  the  price  in  marks  for 
goods  sold  in  Germany — this,  evidently  thought  the  court,  did  not  in- 
volve the  "transmission  of  funds."  Thus  if  the  obligor  did  not  have 
the  marks  in  Germany  on  the  date  required,  he  was  liable  for  so  much 
U.  S.  currency  as  would  give  the  plaintiff  the  price  of  the  goods,  viz: 
the  value  of  the  marks  at  the  rate  prevailing  at  the  date  of  judgment. 

It  should  be  noted  at  once  that  what  the  American  court  is  doing 
in  the  sale  case  is  giving  damages  for  the  breach  of  an  obligation  to 
pay  or  deliver  7,000  marks.  The  court  quite  obviously  cannot  give  the 
plaintiff  the  price,  which  is  expressed  in  foreign  currency.  In  a  con- 
tract to_  sell  goods  in  the  United  States  for  an  amount  expressed  in 
dollars  (the  price)  the  seller  of  goods  delivered  would  recover  as  dam- 
ages an  amount  equal  to  the  amount  agreed  to  be  paid, — the  price,  because 
that  is  what  the  buyer  should  have  paid  on  the  agreed  date.  It  is  imma- 
terial here  as  affecting  the  amount  recovered  whether  that  amount  be 
called  damages  or  the  price,  though  it  seems  obvious  that  we  are  dealing 
in  fact  simply  with  a  question  of  damages  for  breach  of  contract.  Should 
the  question  be  regarded  as  other  than  one  of  damages  for  breach  of 
contract,  when  the  amount  agreed  to  be  paid  (the  price)  is  expressed 
in  foreign  currency  ?  And  is  that  case  any  different  from  the  case  of 
damages  for  breach  of  contract  to  pay  an  amount  in  foreign  currency 
due  on  an  acceptance  of  a  bill  of  exchange?  These  two  cases  are  so 
strikingly  similar,  and  the  practice  of  United  States  importers  in  paying 

,;  (1921)   196  App.  Div.  529,  188  N.  Y.  Supp.  52;  sec  infra,  footnote  47. 
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for  goods  bought  abroad  by  purchasing  bills  of  exchange  so  general, 
that  it  seems  difficult  to  find  any  sound  basis  for  the  distinction  at- 
tempted by  the  New  York  court.  The  problem  has  proved  confusing 
to  many  other  courts,  as  the  examination  of  the  following  authorities 
will  show.  It  is  hoped  that  the  consideration  of  a  few  fundamental 
principles  and  analogous  situations  in  the  law  may  prove  helpful  in 
removing  some  of  the  difficulties  of  the  rate  of  exchange  problem. 

Fortunately,  the  courts  of  at  least  one  Anglo-American  jurisdiction 
seem  finally  to  have  arrived  at  some  settled  answer  to  this  perplexing 
question.  The  Court  of  Appeal  in  England,  in  Di  Ferdinando  v.  Simon, 
Smits  &  Co.,1  a  suit  for  breach  of  contract  of  carriage  and  conversion, 
laid  down  the  rule  that  the  correct  rate  to  apply  was  the  rate  prevailing 
on  the  date  the  breach  of  contract  and  conversion  took  place.  The  same 
rule  had  previously  been  applied  in  the  King's  Bench  Division,  in  a  suit 
against  a  buyer  for  failure  to  take  delivery  and  pay  for  goods,8  and  in 
a  suit  against  a  seller  for  failure  to  deliver  goods.9  And  in  the  last  case 
decided  in  England  on  this  subject,  Owners  of  S.  S.  Celia  v.  Owners  of 
S.  S.  Volturno,10  a  tort  action  in  admiralty,  the  House  of  Lords  denied 
the  validity  of  the  date  of  trial  or  judgment  test,  and  applied  the  date 
of  ascertainment  of  damage  (the  last  day  of  the  detention  period),  in 
awarding  damages  for  detention  of  a  ship  as  a  result  of  a  collision.  Some 
of  the  majority  of  the  court  expressly  said  that  this  case  was  in  sub- 
stance an  appeal  from  the  Di  Ferdinando  case,  and  it  was  stated  that 
there  was  no  difference  in  principle  between  a  contract  and  tort  action, 
even  where  there  were  prospective  or  continuing  damages. 

1  Supra,  footnote  1.  See  comment  on  this  case"  in  (1921)  34  Harvard  Law 
Rev.  422,  435,  and  in  11  A.  L.  R.  363.  In  this  case  the  trial  court  had  fixed 
the  damages  as  the  market  value  of  the  goods  at  the  place — Italy — and  time — Feb. 
10,  1919 — set  by  the  contract  for  delivery;  and  the  amount  so  fixed  was  48,000 
Italian  lire.     The  value  of  the  lire  had  increased  since  that  date. 

8  Barry  v.  Van  den  Ilurk  [1920]  2  K.  B.  709,  712.  "The  plaintiff,  whether  he 
be  buyer  or  seller,  may  issue  his  writ  immediately  the  breach  of  contract  takes 
place ;  the  damages  are  then  crystallized,  and  they  do  not  change  afterwards." 

9  Lebcaupin  v.  Crispin  [1920]  2  K.  B.  714.  See  comment  on  this  case,.  (1920) 
20  Coi.umma  Law  Rev.  914;   (1921)   5  Minnesota  Law  Rev.  146. 

™  (July  28,  1921)  [19211  2  A.  C.  544,  aff'g  The  Volturno  [1920]  P.  447,  (Ct 
\p.,  Oct,  1920)  [19201  P.  454n.  See  comment  on  this  case,  (1921)  31  Yale  Law 
Journ.  198.  It  should  be  noted  that  there  was  one  dissenting  opinion.  The 
owners  of  the  Volturno  filed  a  claim  for  loss  clue  to  the  fact  that  the  ship  was 
hired  to  the  Italian  government.  As  a  result  of  her  detention  for  repairs  from 
Dec.  25  to  30,  1917  at  Gibraltar,  and  Jan.  24  to  Feb.  18,  1918  at  Newport  News, 
deductions  had  been  made  by  the  Italian  government  of  47,373.32  lire  and  257,046.40 
lire  respectively.  The  rates  applied  by  the  court  were  those  on  the  last  day  of 
detention  period,  Doc.  30,  lfM7  and  Feb.  18,  1918  respectively.  The  selection 
of   these  by   the  court   can   be  justified,   if   at   all,   only  by  the  argument  of 

convene  nd   the   fact  that  probably  the  rates  did  not  vary  much  within  each 

detention  period.  Query,  whether  under  the  rule  enunciated  by  the  court,  the 
proper  rates  to  select  would  not  be,  as  to  the  amount  (in  lire)  due  for  each  day 
under  the  contract  of  hire  with  the  Italian  government,  the  rate  prevailing  on 
each  day  respectively  of  the  detention  periods.  Or  perhaps  the  date  on  which  the 
turn  or  sums  due  under  the  contract  were  payable  by  the  Italian  government 
according  to  the  terms  of  the  contract.  It  should  be  noted  that  the  court  did  not 
apply  the  date  of  the  collision,  Dec.  17,  1917,  the  date  on  which  the  cause  of 
action  arose.    As  to  the  tort  problem,  see  infra,  p.  235  and  infra,  footnote  105. 
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Three  shadows,  however,  exist  on  what  would  seem  otherwise  to 
be  a  clear  English  rule.  All  three  of  these  appeared  before  the  breach 
of  obligation  rule  was  adopted  in  the  Di  Ferdinando  case  and  sustained 
in  the  Owners  of  S.  S.  Celia  case. 

(1)  In  Cohn  v.  Boulken,11  a  suit  by  an  indorsee  of  a  cheque  "for 
7,680  francs  (Paris)"  drawn  in  London  on  an  English  bank  and  ap- 
parently payable  in  England,  it  was  held  in  the  King's  Bench  Division, 
that  judgment  should  be  entered  for  7,680  francs  at  the  rate  prevailing 
on  the  day  of  trial.12  It  is  true  that  this  case  differs  from  the  Di  Ferdi- 
nando case  in  the  Court  of  Appeal  on  the  facts,  in  that  here  the  action 
involved  the  liquidated  amount  of  a  negotiable  instrument  and  there,  un- 
liquidated damages  for  breach  of  contract.  But  it  is  submitted  that  this 
is  really  no  distinction,13  and  that  the  reasoning  of  the  Di  Ferdinando 
case  can  lead  only  to  the  conclusion  that  Colin  v.  Boulken,  decided  in 
the  lower  court,  is  not  law  and  must  be  regarded  as  overruled  by  the 
higher  court.14 

(2)  On  the  same  facts  as  in  the  Barry  case,15  where  the  breach  day 
rule  was  adopted,  i.  e.,  in  a  suit  against  a  buyer  for  failure  to  take  de- 
livery and  pay  for  goods,  Roche,  /.,  in  Kirsch  v.  Allen,1G  decided  in  the 
King's  Bench  Division,  adopted  the  date  of  judgment  rule.  Although 
Roche,  /..  did  not  himself  absolutely  change  his  opinion  as  to  this  case,17 

11  (1920)  36  T.  L.  R.  767.  This  case  has  never  been  published  in  the  official 
reports,  and  was  not  considered  in  the  House  of  Lords  case,  supra,  footnote1  10. 
See  comment  on  this  case  in  (1920)  20  Columbia  Law  Rev.  922.  Cf.  Fabbri  v. 
Kalbflcisch  (1873)  52  N.  Y.  28  (contract  to  pay  cost  of  imported  nitrate — de- 
fendant charged  with  currency  value  of  gold  expended,  at  rate  prevailing  at  time 
of  expenditure). 

12  What  day  this  is,  is  not  clear — whether  the  day  when  action  was  com- 
menced, or  verdict  or  judgment  entered. 

13  See  (1920)  20  Columbia  Law  Rev.  922,  923.  It  would  be  unfortunate  if  the 
conclusion  were  reached  that  this  case  is  sound  on  the  basis  of  a  distinction 
between  a  debt  and  damages.  See  infra,  footnotes  14  and  64.  This  case  goes  coun- 
ter to  all  the  reasoning  of  the  re-exchange  doctrine.     See  infra,  p.  233. 

Such  a  distinction  was  urged  in  Societe  des  Hotels  du  T  ouquet-P  aris-Plage  v. 
Cumming  [1921]  3  K.  B.  459,  where  it  was  decided  that  the  breach  date  rate  should 
be  applied  to  a  debt  or  liquidated  sum  as  well  as  to  a  breach  of  contract  for  other 
damages. 

14  Action,  /.,  without  giving  any  consideration  to  the  question,  accepted  the 
argument  of  counsel,  who  cited  Lord  Tenterden's  decision  in  Scott  v.  Bevan 
(1831)  2  B.  &  Ad.  78,  and  the  distinction  between  a  debt  and  damages  for  breach 
of  contract  attempted  in  Lebeaupin  v.  Crispin,  supra,  footnote  9,  p.  724.  That  dis- 
tinction rested  apparently  upon  a  misinterpretation  of  the  holding  in  Scott  v. 
Bevan,  which  holding  was  correctly  explained  in  the  Di  Ferdinando  case.  Scott 
v.  Bevan  was  a  suit  in  England  on  a  prior  judgment  recovered  in  Jamaica,  and 
the  court,  in  applying  the  rate  of  exchange  prevailing  on  the  date  of  judgment, 
was  only  referring  to  the  date  of  the  Jamaica  judgment,  not  to  the  date  of  the 
Knglish  judgment.  This  case  therefore  is  clearly  not  an  authority  for  the  judg- 
ment day  rule.   . 

15  Supra,  footnote  8. 

16  (1919)  36  T.  L.  R.  59.  See  infra,  footnote  19,  as  to  the  reversal  of  this 
case  on  another  point.  This  case  was  approved  in  The  Hurona  (D.  C.  S.  D.  N.  Y. 
1920)  268  Fed.  910;  see  also  infra,  footnote  46. 

17  In  the  trial  before  Roche,  /.,  of  Di  Ferdinando  v.  Simon  [1920J  2  K.  B.  704, 
/08,  he  says,  "he  [counsel  for  defendants]  has  also  pressed  on  me  my  own  decision 
in  Kirsch  v.  Allen,  Harding  &  Co.   [1919]  W.  N.  301;  89  L.  J.   (K.  B.)   265;  25 
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the  case  was  disapproved  in  the  Lebeaupin  case.1"  and  likewise  in  the 
Di  Ferdinando  case  in  the  Court  of  Appeal.  Moreover,  the  case  of 
Kirsch  v.  Allen  itself  was  reversed  by  the  Court  of  Appeal,  although  on 
another  point.19  This  left  the  question  open  for  consideration  by  that 
court  in  the  Di  Ferdinando  case,'-'0  where  it  was  in  effect  overruled. 

(3)  The  earlier  case  of  Manners  v.  Pearson  &  Sons21  was  decided 
by  the  Court  of  Appeal,  and  has  never  been  overruled.  That  case  was 
an  equity  action  for  account.  The  defendant  had  contracted  to  pay 
monthly  certain  amounts  in  Mexican  currency.  ( )n  November  13,  1897. 
pursuant  to  a  decision  of  a  court,  an  account  was  rendered  showing  that 
on  August  31.  1896,  there  was  due  to  the  plaintiff  19,366  .Mexican  dollars. 
As  between  the  defendant's  contention  that  the  rate  of  exchange  pre- 
vailing on  November  13  should  be  applied,  and  the  plaintiff's  contention 
that  the  rate  prevailing  on  August  31  should  be  applied,--  the  court 
decided  for  the  defendant  on  the  ground  that  the  amount  could  not  have 
been  paid  on  August  31,  when  no  one  then  knew  what  the  amount  payable 
was,  and  the  defendant  could  not  he  made  liable  for  the  delay  in  taking 
the  account. 

"If  the  plaintiff  wanted  to  charge  the  defendants  with  damages  in  taking 
the  account,  he  should  have  obtained  some  declaration  or  inquiry  en- 
titling him  to  such  damages.  Before  the  Judicature  Acts,  no  one  ever 
heard  of  investigating  damages  in  taking  an  account  in  Chancery  of 
money  due  under  a  contract.  Since  the  Judicature  Acts  damages  can  be 
given  in  the  Chancery  Division  where  they  could  not  have  been  given 
before;  but  even  now  a  judgment  or  order  for  an  account  of  what  is  due 

Com.  Cas.  63,  but  I  think  Mr.  Schiller  [counsel  for  plaintiff]  has  succeeded  in 
convincing  me  that  there  is  no  inconsistency  between  the  decision  which  I  am  now 
pronouncin.L;  and  that  decision.  If  he  was  wrong  in  SO  persuading  me  all  I  can 
say  is  that   I  prefer  my  present  decision." 

Is Supra,  footnote  9. 

L920)  36  T    I..  K.  245. 

-'"  Tliis  cast  was  regarded  as  reversing  the  rule  in  Kirsch  v.  Allen  by  the 
House  of  Lords  in  Owners  oj  X.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra. 
footnote  in,  pp,  551,  564. 

-'  [1898J  l  Ch.  5X1. 

lie  plaintiff  at  first  urged  the  Stronger  contention,  namely,  that  the  value 
of  the  Mexican  dollars  should  he  ascertained  at  the  several  times  at  which  the" 
monthly  payments  wire  due  under  the  contract,  lie  later  abandoned  this  point. 
That  the  plaintiff  was  ri^ht  in  his  first  contention  seems  clear  from  the  able 
discussion  in  the  dissenting  opinion  of  Vaughan  Williams,  /..  ./..  supra,  footnote 
21,  pp.  591  t't  seg.  He  points  t"  what  should  In-  a  conclusive  analogy  in  the  case 
ot  an  ordinary  commodity.  "Suppose  tin  aCCOUnl  had  been  an  account  of  the 
number  of  bushels  of  mai/e  which  the  defendants  had  received  in  Mexico  on 
ant  of  the  plaintiff,  the  amount  payable  by  the  defendants  to  the  plaintiff  would 

have  to  be  fixed  according  to  the  value  of  tile  maize  at  the  date  when  the  defend- 
ants ought  to  have  accounted  for  the  mai/e  in  question  according  to  the  course 
ot  business  between  themselves  and  their  principal,  and  it  seems  to  me  that  the 
Mexican  dollar  should  be  accounted  for  on  the  same  footing.  It  may  be  that  in 
the   present    case    it    might    have    been    troublesome    to   ascertain    the    dates    at    which 

the  various  sums  payable  as  commissions  in  dollars  became  payable;  but  this  would 
not  in  my  judgment  have  beell  a  sufficient  reason  for  fixing  the  amount  of  the 
result  of  the  account  in  English  sterling  according  to  the  value  of  the  dollars  at 
the  date  of  the  completion  of  the  taking  ot  the  account.  This  difficulty,  however, 
does  not  aris,    in   the  present  case  because  the  plaintiff  is  willing  that   the  value  shall 
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under  a  contract  does  not  invoke  an  inquiry  as  to  damages  in  taking 
the  account."  23 

Although  decided  by  the  Court  of  Appeal,  the  authority  of  this  case 
on  the  point  of  substantive  law  involved  is  weakened  by  two  factors.  In 
the  first  place,  it  admittedly  adopted  a  rule  other  than  the  breach  date  24 
because  it  was  an  equity  action,  and  the  majority  thought  that  that  made 
a  difference.  The  court  seemed  to  imply  that  the  plaintiff  might  have 
a  remedy  at  law  ("he  should  have  obtained  some  declaration  or  inquiry 
entitling  him  to  such  damages").  The  decision,  while  seemingly  in- 
consistent with  the  reasoning  and  rule  of  the  Di  Fcrdinando  case  in  the 
Court  of  Appeal,  and  the  Owners  of  S.  S.  Celia  case  in  the  House  of 
Lords,  might  possibly  be  distinguished  on  the  ground  that  the  plaintiff 
failed  to  pursue  all  his  remedies.  Even  on  that  point  the  court  erred 
in  applying  the  substantive  law,  and  the  fact  that  the  case  was  an  equity 
action  (which  prior  to  the  Judicature  Acts  might  possibly  have  made 
a  difference,  procedurally)  really  had  nothing  to  do  with  it.23  Secondly, 
later  judges  have  labored  at  great  pains  to  explain  away  this  decision. 
The  problem  was  clearly  recognized  in  the  dissenting  opinion,26  and 
the  able  statement  therein  contained  of  the  rule  applicable  generally  to 
the  rate  of  exchange  is  approved  and  made  the  basis  of  the  opinion  in  the 
Di  Ferdinando  case  and  is  likewise  approved  by  the  majority  in  the 
Owners  of  S.  S.  Celia  case.  In  view  of  these  two  decisions,  there  would 
seem  to  be  no  doubt  that  if  an  account  case  like  Manners  v.  Pearson 

be  taken  of  the  dollars  as  on  August  31st,  1896,  the  date  as  of  which  the  defend- 
ants in  fact  rendered  their  account,  including  all  the  sums  now  claimed  by  the 
plaintiff." 

2a  Ibid.  589,  per  Lindley,  M.  R. 

2i  "It  is  at  least  remarkable  that  the  actual  date  of  the  judgment  [November 
4,  1897 — judgment  that  the  account  be  delivered,  which  was  done  on  November  13, 
1897]  was  not  suggested  as  the  critical  moment  .  .  .  This  judgment  clearly  does 
not  depend  upon  the  view  that  the  date  of  the  judgment  is  the  correct  date  for 
conversion,  but  rather  upon  the  ground  that  the  judgment  is  a  judgment  for  some- 
thing which  is  found  due  on  taking  the  account,  and  that  it  is  at  the  date  when 
the  account  has  been  taken  or  delivered  that  the  true  liability  is  disclosed.  In 
other  words,  the  balance  of  the  account  is  treated  as  the  foundation  of  the  claim 
for  judgment  and  it  is  at  that  date  that  the  conversion  is  to  be  made. 

"I  am  not  prepared  to  accept  this  view,  but  it  is  not  essential  to  determine 
that  question  in  the  present  case.  It  is  sufficient  to  say  that  the  judgment  certainly 
did  not  proceed  upon  the  ground  for  which  the  appellants  now  contend."  Per 
Lord  Buckmaster  in  Owners  of  S.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra, 
footnote  10,  p.  550. 

25  Cf.  the  claim  of  the  plaintiff  in  Comstock  v.  Smith  (1870)  20  Mich.  338, 
which  was  apparently  denied  by  the  trial  court,  and  no  appeal  taken  by  the  plain- 
tiff. If  such  an  appeal  had  been  taken,  the  claim  evidently  would  have  be'en  al- 
lowed, under  the  authority  of  Sheehan  v.  Dalrymple  (1869)  19  Mich.  239,  approved 
in  the  later  decision. 

26  Supra,  footnote  21,  p.  591.  "It  see'ms  plain  that  this  mode  of  computing 
the  value  of  currency  in  English  sterling,  and  thus  converting  the  one  currency 
into  the  other,  is  based  upon  damages  for  the  breach  of  contract  to  deliver  the 
commodity  bargained  at  the  appointed  time  and  place,  and,  if  this  is  so,  it  follows 
that  the  date  as  of  which  the  value  must  be  ascertained  is  the  date  of  the  breach, 
and  not  the  date  of  the  judgment.  If  this  is  the  general  rule  in  actions  for  the 
recovery  in  English  courts  of  sums  payable  abroad  in  foreign  currency,  I  see 
no  reason  why  a  different  rule  should  be  applied  in  a  case  where  the  form  of 
action  is,  as  it  is  in  this  case,  an  action   for  account." 
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should  again  arise  and  come  before  the  House  of  Lords,  that  case  should 
and  probably  would  be  overruled,  and  the  sound  rule  laid  down  that  as 
to  each  item  of  the  account,  the  rate  prevailing  at  the  time  that  item 
became  due  should  be  applied. 

The  early  English  cases  are  not  of  much  help  in  solving  the  problem 
before  us.  The  variations  in  the  rate  were  quite  slight,  and  the  question 
was  simply,  who  should  pay  the  relatively  small  cost  of  remittance, 
representing  the  difference  between  the  par  value  and  the  current  (usu- 
ally steady)  rate  of  exchange.  Today,  this  cost  of  remittance  is  not 
such  an  important  factor  due  to  our  complete  banking  system,  intimately 
connecting  up  all  parts  of  the  world,  and  facilitating  our  stupendous 
amount  of  international  trade  which  affects  nearly  all  countries.27  Indi- 
viduals or  banks  in  one  country  have  credits  in  other  countries,  con- 
tinually being  augmented  and  drawn  upon  in  the  course  of  payments 
for  international  transactions.  "There  is  little  authority  upon  the  actual 
question  until  recent  times,  a  circumstance  due,  no  doubt,  to  the  fact 
that  fluctuations  of  currency  did  not  formerly  occur  with  the  violent 
oscillations  by  which  they  have  been  marked  in  recent  years."  28 

Likewise  in  the  United  States  jurisdictions,  we  do  not  find  many  of 
the  early  cases  of  great  assistance  in  the  solution  of  this  problem.  Some 
of  these  concern  themselves  with  the  question  of  the  par  of  exchange, 
and  face  the  problem  of  deciding  between  it  and  the  rate  of  exchange 
at  the  time  of  trial. 

"The  argument  in   favor  of  allowing  the  rate  of  exchange  is  that  the 

27  See  W.  Lennox  McNair,  Rate  of  Exchange  in  English  Judgment  (1921)  37 
Law  Quarterly  Rev.  38.  For  a  long  period  of  time  the  English  pound  sterling  has 
been  a  stable  factor  in  the  exchange  situation.  "The  rate  of  exchange  between  this 
country  and  the  United  States  of  America  varied  so  slightly  before  the  war  that  it 
never  became  necessary  to  decide  this  point,  but  since  the  war  the  position  has  en- 
tirely changed."  Barry  v.  Van  den  llurk,  supra,  footnote  8,  p.  712.  Cf.  dissenting 
opinion  in  Manners  v.  Pearson,  supra,  footnote  21,  p.  593;  the  following  early  Eng- 
lish cases:  Auriol  v.  Thomas  (1787)  2  T.  R.  52;  Mellish  v.  Simeon  (1794)  2  H.  Bl. 
378;  Pollard  v.  Herries  (1803)  3  Bos.  &  Pull.  335;  Cash  v.  Kennion  (1804)  11  Ves. 
Jr.  314;  De  Taste!  v.  Baring  (1809)  11  East  265;  Cockerel)  v.  Barber  (1810)  16 
Ves.  Jr.  461;  Landsdowne  v.  Landsdozime  (1820)  2  Bligh  60;  Pilkington  v.  Com- 
missioners for  Claims  on  Prance  (P.  C.  1821)  2  Knapp  7,  19;  Campbell  v.  Graham 
(1830)  1  Russ.  &  M.  453;  Delcgal  v.  Naylor  (1831)  7  Bing.  460;  Scott  v.  Bevan, 
supra,  footnote  14;  Bertram  v.  Duhamel  (1838)  2  Moo.  P.  C.  212;  Suse  v.  Pompe 
(1860)  8  C.  B.  (n.  s.)  538;  Williams  v.  Ayres  (1877)  L.  R.  3  A.  C.  133;  In  re 
Commercial  Bank  of  South  Australia  (1877)  L.  R.  36  Ch.  D.  522.  See  also  the 
Canadian  case  of  Crawford  v.  Beard  (1864)  14  U.  C.  C.  P.  87.  McNair's  article, 
supra,  was  reprinted  in  (1921)  41  Canadian  Law  Times  733,  "as  an  introductory 
basis  of  a  proposition  which  we  intend  to  discuss  and  unfold  in  an  early  issue 
of  Canadian  Law  Times — namely,  the  obligation  of  a  Canadian  Mortgagor  to  pay 
Exchange  value  on  his  loan,  or  to  pay  in  equivalent  American  money  when  the 
mortgaged   land   is  in  Canada,  the  money  has  been  lent  in  Canada,  and  the  Mort- 

ee  Company  has  a  registered  office  in  Canada,  but  the  place  of  repayment  of 

the   loan   is  the  U.   S.   A.,  and  the  money  is  contracted   to  be  paid  there   'in   gold 

or  its  equivalent.'  What  money?  That  is  the  question.  There  are  multitude's 
of  mortgages  of  this  type  in  Canada. — B.  T."  (p.  733,  Editor's  note.)  See  supra, 
footnote  5,  for  a  Scottish  case. 

28  Per  Lord  Buckmaster  in  Owners  of  S.  S.  Celia  v  Owners  of  S.   S.   Vol- 
turuo,  supra,  footnote"  10,  p.  549. 


RATE  OF  EXCHANGE  IN  LAW  OF  DAMAGES        225 

plaintiff  is  entitled  to  have  his  money  at  the  place  agreed  on.  Against 
it,  the  reply  is  that  the  court  can  award  only  the  debt  due,  and  cannot 
inquire  what  the  plaintiff  intends  to  do  with  his  money  after  he  receives 
it,  and  cannot  fix  by  its  decree  the  day  when  he  shall  receive  it."  29 

This  problem  was  somewhat  different  from  our  present  one,  for 
often  the  rate  of  exchange  did  not  fluctuate  very  widely  from  the  par 
of  exchange,  in  its  economic  sense,  as  used  today,30  and  not  at  all  with 
the  suddenness  which  has  characterized  its  movements  since  the  war. 
The  courts  were  mainly  influenced  by  the  desire  to  secure  a  convenient 
rule  easy  of  application.  In  the  leading  early  trial  date  case  of  Hawes 
v.  IVoolcock,31  the  court  said : 

"And  in  view  of  these  uncertainties  and  fluctuations  in  the  rate,  upon 
grounds  of  policy  as  well  as  for  its  tendency  to  do  as  complete  justice 
between  the  parties  as  is  possible,  we  have  come  to  the  conclusion  that 
the  true  rule  in  such  cases  is  to  give  judgment  for  such  an  amount  as 
wrill,  at  the  time  of  judgment,  purchase  the  amount  due  on  the  note  in 
the  funds  or  currency  in  which  it  is  payable." 

Frequently,  moreover,  the  rate  of  exchange  at  the  time  of  default  and 
at  the  time  of  trial  did  not  vary  much,  although  both  might  at 
times  vary  considerably  from  an  existing  statutory  ratio  which  was  also 
called  ''par."  32  Statutes  providing  for  such  ratios,  statutes  regulating 
the  damages  in  actions  on  foreign  bills  of  exchange,  early  statutes 
making  foreign  currency  legal  tender,  and  other  statutes  are  found  con- 
strued in  the  cases  to  give  results  different  from  those  naturally  ex- 
pected. Some  of  these  cases  choosing  the  rate  of  exchange  at  the  time 
of  trial  rather  than  the  par  of  exchange  were  really  based  on  reasoning 
somewhat  similar  to  that  behind  the  breach  day  rule.  What  the  de- 
fendant suffered  as  a  result  of  the  plaintiff's  breach  was  the  loss  of  a 
foreign  credit,  which  was  valued  in  the  United  States  markets  according 
to  the  relatively  stable  rate  of  exchange,  whatever  that  might  be,  and 
without  regard  to  the  fixed  par  of  exchange.  Hence,  the  courts  assessed 
damages  according  to  the  rate  of  exchange,  taking  for  convenience  the 
rate  prevailing  at  the  trial.  That  amount  more  approximately  corre- 
sponded to  what  the  plaintiff  lost  on  the  date  of  breach  than  the  amount 
figured  according  to  the  statutory  or  even  economic  par  of  exchange. 
Today,  however,  it  is  improbable  that  any  court  would  apply  the  par  in 
computing  damages. 

Many  of  the  American  cases  deal  with  the  problems  arising  from 

29  Per  Judge  Lowell,  in  Reiser  v.  Parker  (C.  C.  D.  Mass.  1868)  Fed.  Cas.  No. 
11,685,  p.  511  (decided  before  Supreme  Court  rule  of  entering  judgments  in  gold). 

30  Also  called  the  "mint  par."  Formerly  this  was  called  the  commercial  or 
real  par.  This  must  not  be  confused  with  an  arbitrary  ratio  fixed  by  statute, 
which  may  or  may  not  be  the  same  as  the  commercial  or  real  par.  See  infra, 
p.  248,  for  a  discussion  of  the  par  of  exchange  and  the  "gold  points." 

31  (1870)  26  Wis.  629,  636. 

32  Or  nominal  par.  On  the  relation  between  the  statutory  and  commercial  par, 
cf.  however,  Albert  v.  Citizens'  Bank   (1850)   5  La.  Ann.  720. 
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the  legal  tender  laws  and  depreciated  currency  in  this  country.  Not 
only  did  these  affect  domestic  transactions,  but  they  had  equally  important 
consequences  on  international  transactions.  Gold  was  at  a  premium, 
like  an  ordinary  commodity,  and  the  rate  of  exchange  on  foreign  coun- 
tries was  far  above  the  true  par,  the  difference  representing  such  pre- 
mium. According  to  the  political  and  other  conditions  affecting  the 
value  of  the  paper  currency,  the  rate  of  exchange  expressed  in  that  cur- 
rency would  vary  considerably.  An  important  question  was  whether 
the  foreign  currency  should  be  computed  on  the  basis  of  that  rate  of 
exchange  or  the  value  of  American  gold  currency,  which  latter  was 
more  stable  and  would  give  a  much  smaller  sum.33  A  number  of  cases, 
also,  deal  with  inland  bills  of  exchange  and  other  transactions  involving 
domestic  "exchange,"  especially  during  our  early  banking  history.  While 
here  foreign  currency  is  not  involved,  we  do  sometimes  have  the  same 
question  as  that  presented  by  the  current  cases.  But  in  none  of  the 
cases  in  the  above  groups  or  arising  under  peculiar  conditions  in  our 
economic  and  financial  history  is  extended  consideration  given  to  whether 
the  rate  of  exchange  at  the  time  of  breach  rather  than  at  the  time  of 
judgment  is  the  correct  measure  to  be  adopted  in  the  problem  before  us. 
There  cannot,  therefore,  be  said  to  be  any  American  rule  on  the 
present  subject,  as  has  been  stated.34  Yet  we  do  find  that  cases  in  a  few 
jurisdictions  have  come  to  be  cited  for  some  definite  rule  and  have  ap- 
parently started  different  lines  of  authority,33  some,  without  much  con- 
sideration of  the  question,  favoring  the  judgment  date  rule,38  and  others, 
especially  the  more  recent  cases,  tending  to  adopt  the  breach  date  rule 
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33  ".  .  .  the  difference  in  value  between  gold  and  United  States  currency  is 
in  no  proper  sense  a  difference  in  exchange."  Rice  v.  Ontario  Steamboat  Co. 
(N.  Y.  1868)  56  Barb.  384,  388. 

34  That  is,  the  judgment  day  rule.  See  (1921)  34  Harvard  Law  Rev.  422; 
(1921)  31  Yale  Law  Journ.  198;  (1921)  19  Michigan  Law  Rev.  652,  653.  In 
England,  through  the  influence  of  .Story's  works,  Marburg  v.  Marburg  (1866) 
26  Md.  8,  has  often  been  cited  as  representing  the  American  rule.  Se'e  Owner'; 
of  S.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra,  footnote  10,  pp.  546  (by  counsel  I, 
552,  557,  and  569;  Di  Ferdinando  v.  Simon,  Smits  &  Co.,  supra,  footnote  1,  p. 
410  (by  counsel),  and  p.  412;  Lebeaupin  v.  Crispin,  supra,  footnote  9,  p.  723; 
Barry  v.  Van  den  Hurk,  supra,  footnote  8,  p.  710  (by  counsel).  And  it  should 
be  noted  that  some  of  the  early  American  cases  have  been  influenced  by  a  mis- 
interpretation of  Scott  v.  Bevan,  supra,  footnote  14.  Cf.  Marburg  v.  'Marburg, 
supra,  and  the  works  of  Story  and  other  text  writers. 

For  a  discussion  of  the  New  York  rule,  see  infra,  p.  229;  and  of  the  rule 
of  the  Federal  Courts  see  infra,  p.  227.  Cf.  Blanfon  v.  l.uckctt  (1804)  Ky.  Dec. 
307  (no  variance  where  damages  laid  in  pounds  in  declaration  and  judgment 
given  for  dollars). 

86 Marburg  v.  Marburg,  supra,  footnote  34;  cf.,  contra,  Rasst  v.  Morris  (1919) 
135  Md.  243,  108  Atl.  787;  Taan  v.  he  Gaux  (Pa.  1793)  1  Yeates  204;  Lee  v. 
It  ileocks  (Pa.  1819)  5  Serg.  &  Rawle  48;  Scott  v.  ffomsby  (Va.  1797)  1  Call  41; 
Halves  v.  U'onlcock,  supra,  footnote  31,  p.  635. 

nunwald  v.  I:rcesc  (1893)  4  Cal.  Unrep.  182,  34  Pac.  73;  Warnock  v. 
Fleming  (1916)  200  111.  App.  22;  Simonoff  v.  Granite  City  Nat.  Bank  (1917) 
111.  248,  116  N.  E.  636;  cf.  American  Express  Co.  v.  Cosmopolitan  Trust  Co.  (Mass. 
1921)  132  N.  E.  26  (statute);  Comstock  v.  Smith,  supra,  footnote  25  (semble); 
Sheehan  v.  Dalrymple,  supra,  footnote  25  (semble)  ;  Hatcher  v.  American  Exp 
Co.  (1920)  94  X".  J.  L.  165,  109  Atl.  741,  rei/g  (1918)  92  X.  I.  L.  309,  105  Atl.  497. 
See  also  infra,   footnote  91.     Cf.   Pfeil  v.   Higby    (1X66)    21    Wis.   248;    Butler  v. 
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The  Supreme  Court  of  the  United  States  38  has  given  us  no  authori- 
tative decision  on  our  problem.  The  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  seems  to  deny  the  judgment  date  rule.39  The  question  has 
recently  arisen  and  been  considerably  discussed  in  two  District  Courts.40 
The  District  Court  for  the  Eastern  District  of  Pennsylvania  faced  it  in 
the  following  spirit :  41 

"This  controversy  suggests  many  academically  interesting  questions  and 
raises  some  of  great  practical  importance.    .    .    . 

"The  history  of  any  such  transaction  discloses  several  different  dates, 
beginning  with  the  date  of  the  promise  and  including  that  of  maturity, 
demand,  action  brought,  and  the  date  of  trial.  The  adjudged  cases  deal 
with  transactions  which  are  unlike  in  some  features.  These  unlike  fea- 
tures may  affect  the  place  of  payment;  a  promise  expressed  in  our  own 
or  a  foreign  money  of  account,  or  other  points  of  difference.  There 
are  at  least  hints  of  distinction  based  upon  the  form  and  nature  of  the 
promise  in  respect  to  whether  it  takes  the  form  of  a  promissory  note 
or  the  acceptance  of  a  bill  of  exchange.  There  are  cases  also,  of  a 
promise  to  pay  in  a  currency  which  is  what  is  called  depreciated  at  the 
time  of  the  making  of  the  promise,  or  is  such  at  a  later  date.  There  are 
also  cases  which  are  sui  generis,  such  as  the  Confederate  money  cases. 

"The  English  cases  must  be  read  with  the  thought  in  mind  that  they 
are  considered  from  the  viewpoint  of  the  fixed  idea  of  the  absolute 
stability  of  the  pound  sterling,  and  that  it  is  an  unvarying  standard  of 
value.    .    .    . 

"The  Pennsylvania  cases  supply  us  with  a  very  meager  discussion 

Merchant  (Tex.  Civ.  App.  1894)  27  S.  W.  193;  Mathews  v.  Rucker  (1874)  41  Tex. 
636;  Adams  v.  Cordis  (Mass.  1829)  8  Pick.  260;  Blanchard  v.  Equitable  Safety 
Insurance  Co.  (Mass.  1866)  12  Allen  386,  390;  Nickerson  v.  Soesman  (1867)  98 
Mass.  364. 

38  As  to  federal  legislation,  see  infra,  footnotes  95  and  98.  Cf.  Birge-Forbes 
Co.  v.  Heye  (C.  C.  A.  1918)  248  Fed.  636,  cert,  granted  (1918)  246  U.  S.  676,  38 
Sup.  Ct.  426,  aff'd  (1920)  251  U.  S.  317,  325,  40  Sup.  Ct.  160  (in  absence  of  any 
evidence  of  value  of  marks  at  time  of  payment,  par  should  be  taken). 

™Wormser  Bros.  v.  Marroquhi  &  Co.  (1918)  249  Fed.  428,  430.  This  was  a 
suit  by  the  seller  on  a  contract  for  the  sale  of  corn  for  a  price  fixed  in  Mexican 
currency.  Held,  the  seller  could  not  be  charged  with  having  received  $500  in 
United  States  money,  since  a  Mexican  dollar  at  the  time  of  deposit  was  worth 
only  44  cents  in  United  States  currency,  and  so  the  seller  could  be  properly  charged 
with  only  $220. 

40  Se'e,  as  to  the  Eastern  District  of  Pennsylvania,  infra,  footnote  42;  and  as 
to  the  Southern  District  of  New  York,  infra,  footnotes  43  and  45.  The  District 
Court  for  the  District  of  Oregon  without  any  discussion,  or  objection  from  coun- 
sel, applied  the  judgment  day  rule  in  an  admiralty  action  for  refusal  to  carry  all 
the  lumber  agreed  to  be  carried.  The1  "damages  have  been  ascertained  at  Bom- 
bay— one  item,  of  £1,075  sterling,  and  another  of  4,550  rupees."  The  Saignon  Maru 
(1920)  267  Fed.  881,  aff'd  on  appeal  on  other  grounds  (C.  C.  A.  9th  Cir.  1921) 
and  rehearing  denied  (1921)  272  Fed.  799.  Cf.  Price  v.  Teal  (C.  C.  D.  Ind.  1847) 
Fed.  Cas  No.  11,417,  where  a  domestic  note  was  payable  with  rate  of  exchange  and 
it  was  held  that  the  rate  on  the  due  date  rather  than  on  the  trial  date  should  be 
applied.  And  cf.  Marstelier  v.  Fazv  (C.  C.  D.  C.  1803)  Fed.  Cas.  No.  9,137,  rev'd 
(U.  S.  1804)   2  Cranch  10. 

41  Liberty  Nat.  Bank  of  N.  Y.  v.  Burr,  supra,  footnote  1,  p.  252.  This  action 
was  one  at  law  in  assumpsit,  and  the  question  came  up  on  a  rule  for  judgment 
tor  want  of  a  sufficient  affidavit  of  defense.  Suit  was  on  a  bill  of  exchange  drawn 
and  accepted  in  London  and  made  payable  there  in  pounds  sterling.  Held,  leave 
for  the  plaintiff  to  move  for  judgment  in  a  sum  based  on  the  rate  of  exchange 
prevailing  at  the  time1  judgment  is  entered,  etc. 
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of  the  principles  on  which  the  rulings  may  rest.  Lee  v.  Wilcocks,  5 
Serg.  &  R.  (Pa.)  48,  is  ruled  on  the  ipse  dixit  of  Chief  Justice  Gibson 
that,  in  cases  of  promise  to  pay  in  foreign  money,  it  was  the  settled  rule 
to  base  a  finding  of  the  sum  recovered  upon  the  rate  of  exchange  pre- 
vailing at  the  trial.   .    .    . 

"Counsel  have  cited  a  number  of  other  cases  ruled  in  different  juris- 
dictions. These  we  have  had  no  opportunity  to  examine.  There  would 
seem,  however,  to  be  a  lack  of  uniformity  among  them.  We  are,  in 
consequence,  taken  back  to  Lee  v.  Wilcocks  as  the  only  light  judicially 
shed  upon  the  question.  It  is  to  be  regretted  that  we  have  no  statement 
from  Chief  Justice  Gibson  of  the  principle  upon  what  the  [sic]  terms  the 
'settled  rule'  is  based.     ..." 

After  discussing  four  possible  principles,  ".  .  .  we  follow  the  rule 
laid  down  in  Lee  v.  Wilcocks,  which  we  accept  as  the  established  rule  in 
Pennsylvania.  It  meets  the  test  applied  in  some  of  the  cases  in  other 
jurisdictions  that  the  amount  of  the  judgment  entered  should  be  the 
equivalent  of  what  the  plaintiff  would  recover,  if  the  suit  were  brought 
in  the  jurisdiction  in  which  the  obligation  was  assumed  and  in  which 
it  was  payable.   .    .    . "  42 

Justice  Augustus  N.  Hand,  in  the  District  Court  for  the  Southern 
District  of  New  York,  in  two  decisions  handed  down  the  same  day  drew 
a  distinction  in  applying  the  rule.  In  The  Verdi,43  an  admiralty  suit 
between  two  British  subjects  for  damages  for  collision  in  waters  off  the 
United  States,  the  amount  of  repairs  and  expenses  had  been  stated  in 
British  currency.  Because  the  collision  happened  within  the  jurisdiction 
of  the  court,  the  damages  were  payable  here,  and  the  mode  adopted  by 
the  parties  was  a  mere  method  of  arriving  at  the  amount  of  damages 
suffered  by  the  collision  at  New  York,  "...  and  then  and  there  pay- 
able when  ascertained."  The  court  held  the  amount  to  which  the  plain- 
tiff was  entitled  on  January  1,  1916  was  the  number  of  dollars  repre- 
sented by  £8269  at  the  then  rate  of  exchange,  i.  e.,  the  date  when  the 
amount  of  the  damages  was  ascertainable.44     Moreover  the  "somewhat 

4- Accord,  see  Smith  v.  Shaw  (C.  C.  D.  Pa.  1808)  Fed.  Cas.  No.  13,107; 
Cropper  v.  Nelson  (C.  C.  D.  Pa.  1811)  Fed.  Cas.  No.  3,417;  contra,  see  Woodhull 
v.  Wagner  (C.  C.  D.  Pa.  1831)  Fed.  Cas.  No.  17.975;  The  Weatherby  (D.  C.  E.  D. 
Pa.  1891 )  48  Fed.  734. 

43  (D.  C.  1920)  268  Fed.  908.  See  comment  on  this  case-  in  (1921)  19  Michigan 
Law  Rev.  652.     The  court   also   cites,   as  in   accord   with   its   conclusion,   the   un- 

rted  decision  of  ludge  Learned  Hand,  in  Constantinidi  v.  Benas  (D.  C.  S.  D. 
N.  V.  Jan.  19,  1920).  Accord,  see  Forbes  v.  Murray  (D.  C.  S.  D.  N.  Y.  1869) 
Fed.  Cas.  Xo.  4,928  (the  sum  of  £163.44  was  due  in  New  York  on  June  21,  1864, 
as  freight  money.  Judge  Blatchford  said  there  could  be  recovery  for  what  "the 
specified  amount  of  British  coin  was  worth  in  New  York,  in  gold  and  silver 
coined  money  of  the  United  States,  on  the  21st  of  June,  1864,"  to  be  so  ex- 
pressed.) ;  II us  v.  Kempf  (D.  C.  S.  D.  N.  Y.  1879)  Fed.  Cas.  No.  6,944  (freight 
payable  "at  the  current  rate  of  exchange  for  banker's  sight  bills  on  London" — 
held,  amount  pavable  not  to  be  calculated  in  gold),  and  see  s.  c.  Fed.  Cas.  No. 
6,943.  Cf.  The  Cabot  (D.  C.  S.  D.  N.  Y.  1848)  Fed.  Cas.  No.  2,277  (as  to  volun- 
tary payments  made  abroad;. 

44  Suppose  the  collision  had  occurred  outside  of  the  jurisdiction  of  the  court, 
for  instance,  in  British  waters  or  on  the  high  seas,  and  the  repairs  had  been  paid 
for  in  English  pounds  on  January  1,  1916,  what  rate  would  the  court  apply? 
Would  this  be  "a  case  of  pounds  sterling  due  in  England,  suit  to  recover  which 
is  brought  in  New  York,"  so  that  the  rate  on  the  judgment  date  would  be  applied? 
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archaic  argument"  that  the  damages  could  not  be  determined  until  the 
final  decree  because  this  was  a  tort,  was  emphatically  rejected. 

However,  in  The  Hurona45  .  where  advances  to  the  amount  of 
119,007.65  francs  were  made  to  the  master  of  a  ship  in  France,  the  same 
court  held  that  the  plaintiff  was  entitled  to  a  decree  for  "119,007.65 
francs  converted  at  the  rate  of  exchange  prevailing  at  the  date  of  entering 
the  decree."  The  distinction  drawn  by  the  court  in  these  two  cases  seems 
to  be  this :  in  both  cases  the  plaintiff  was  entitled  to  damages,  i.  e.,  in- 
demnification. If  the  damages  are  payable  here,  even  though  expressed 
by  the  parties  in  foreign  currency,  they  are  payable  in  dollars  at  the  rate 
prevailing  when  the  damages  were  ascertainable.  That  gives  the  plain- 
tiff complete  indemnity,  since  had  the  currency  been  paid  on  the  date 
of  the  damages,  they  would  have  been  worth  so  many  dollars  to  the 
plaintiff.  Such  a  case  is  different  from  one  where  the  damages  are 
payable  in  a  foreign  country  in  the  currency  of  that  country.  Here  the 
plaintiff  is  indemnified  only  if  he  gets  that  amount  of  foreign  currency 
in  the  foreign  country; 

".  .  .so  long  as  this  is  performed,  and  that  number  of  francs,  plus 
interest,  is  paid  to  the  libelant,  its  claims  are  fully  satisfied,  and  it  is 
completely  indemnified.  This  is,  therefore,  purely  a  case  of  transmitting 
funds,  from  one  country  to  another,  and  of  rendering  a  decree  which  will 
enable  the  libelant  to  have  the  amount  of  money  in  francs  which  was 
due  to  it  in  France  on  the  12th  day  of  July,  1919."  46 

The  judgment  date  rule,  applied  in  The  Hurona  to  the  case  of  a 
loan  in  France,  was  also  approved  in  Sirie  v.  Godfrey,4*  involving  simply 

The  tone  of  the  opinion  seems  to  lead  to  this  result,  as  in  The  Hurona,  supra, 
footnote  16,  but  there  would  seem  to  be  no  valid  reason  for  such  a  de'cision. 

45  Ibid.  911.  Here  was  an  obligation  to  pay  a  liquidated  sum  in  francs  in 
France  (a  debt  on  a  note)  and  the  court  applied  the  trial  date.  This  is  contra 
to  the  reasoning  behind  the1  re-exchange  rule  as  to  bills  of  exchange.  See  infra, 
p.  233. 

46  Ibid.  911  (italics  the  writer's).  It  should  be  noted  that  the  court  relied  upon 
some  rather  weak  authority  in  drawing  its  conclusion.  Kirsch  v.  Allen  is  no  longer 
law  in  England,  see  supra,  p.  221.  The  dicta  of  Mr.  Justice  Story  in  Grant  v. 
Healey  (C.  C.  D.  Mass.  1839)  Fed.  Cas.  No.  5,696,  and  of  Mr.  Justice  Washing- 
ton in  Smith  v.  Shaw,  supra,  footnote  42,  are  not  very  helpful.  The  other  de- 
cision was  the  early  case  of  Halves  v.  Woolcock,  supra,  footnote  31. 

In  Grant  v.  Healey,  supra,  the  suit  was  on  a  balance  of  an  account  in  foreign 
currency  (pounds  sterling)  payable  in  the  United  States;  the  court  held  the 
amount  of  the  judgment  was  to  be  determined  at  the  par  of  exchange,  not  at  the 
rate  of  exchange.  Today  no  court  would  apply  the  par  of  exchange  in  such  a 
case ;  the  only  question  is  as  to  the  date  of  the  rate  of  exchange  which  is  applied. 
At  the  date  of  that  case,  1839,  while  the  European  money  market  was  disturbed, 
there  had  been  no  wide  and  sudden  fluctuation  in  the  rate  of  exchange.  A  par 
of  exchange  had  been  fixed  by  United  States  statutes,  and  there  seemed  to  be 
another  par  of  exchange  fixed  by  commercial  usage.  The  "interesting  discussion" 
by  Mr.  Justice  Story  does  not  throw  much  light  on  the  present  problem. 

47  (1st  Dept.  1921)  196  App.  Div.  529,  188  N.  Y.  Supp.  52.  This  was  an 
appeal  by  the  plaintiff  from  a  judgment  at  Trial  Term  dismissing  the  complaint, 
upon  the  grounds:  (1)  that  there  was  only  "a  simple  contract  for  the  purchase 
of  goods  made  in  France  upon  an  open  running  account  between  the  plaintiff 
and  the  defendant,  said  goods  to  be  delivered  by  the  plaintiff  to  the  defendant 
in   France   and   the   United    States,    and    to    be    paid    for   in    French    currency    at 
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a  sale  of  gowns  in  France..  The  actual  decision  in  that  case,  however, 
was  based  upon  two  grounds:  (1)  ".  .  .  at  most  the  plaintiff  was 
entitled  to  recover  in  American  money  the  equivalent  of  the  French 
francs  stipulated  in  the  contract  at  the  rate  of  exchange  prevailing  at 
the  time  of  the  rendition  of  judgment.  ...  It  was  payable  in  French 
francs,  and  by  merely  bringing  action  in  this  jurisdiction,  the  plaintiff,  I 
apprehend,  acquired  no  right  to  a  more  favorable  judgment  than  she  could 
have  obtained  had  action  been  brought  in  France."  48  (2)  The  delivery 
of  the  drafts  did  not  comply  with  the  statutory  rules  of  tender  under 
§  731  or  §  732  of  the  Code  of  Civil  Procedure. 

On  the  first  point,  however,  the  court  did  not  adopt  the  reasoning 
of  the  federal  court  in  The  Hurona  (where  there  was  a  loan  in  France), 
namely,  that  here  was  simply  a  case  of  "transmitting  funds."  Strangely 
enough,  the  New  York  court  said  the  sale  of  goods  in  France  was  not 
a  case  of  transmitting  funds,  and  so  the  date  of  breach  rule  should  not 
be  applied,  though  it  was  adopted  in  the  earlier  case  of  Gross  v.  Mendel,49 
where  the  defendant  was  the  acceptor  of  a  bill  of  exchange  for  7,000 
marks  payable  in  Germany.  Said  the  court,  in  attempting  to  distinguish 
that  case, 

".  .  .  the  procedure  involved  in  the  Mendel  case  seems  to  me  no  less 
than  a  transmission  of  money  from  this  country  to  Germany,  accomplished 

Paris,  France,  and  that  the  dollar  and  its  face  value  had  nothing  to  do  with  the  trans- 
action" (p.  536)  ;  (2)  full  payment  had  been  made  by  delivery  of  two  drafts  for 
10,450  francs — the  agreed  price,  and  (3)  the  plaintiff  had  waived  any  right  to 
consider  such  delivery  of  the  drafts  as  inadequate  tender.  The  Appellate  Divi- 
sion, in  a  unanimous  opinion,  per  Judge  Merrell,  held  that  judgment  must  be  re- 
versed and  a  new  trial  ordered  unless  the  parties  would  stipulate  the  equivalent 
in  American  money  of  10,450  francs,  as  of  the  time  of  trial,  (p.  539.  Cf.  use  of 
word  "judgment"  on  p.  536  in  enunciating  the  rule.  The  use  of  different  terms 
is  confusing.) 

48  Ibid.  537.  The  discussion  as  to  the  rate  of  exchange  is  really  mere  dictum 
in  the  case,  as  the"  insufficient  tender  alone  would  necessitate  a  reversal  so  that 
the  plaintiff  could  recover.  As  to  the  amount  of  recovery,  it  is  submitted  that 
the  judgment  day  rule  stated  by  the  court  in  the  first  ground  of  its  opinion  is 
incorrect  and  contrary  to  the  rule  laid  down  by  Judge  McLaughlin  in  Gross  v. 
Mendel  (1st  Dept.  1916)  171  App.  Div.  237,  157  N.  Y.  Supp.  357,  (motion  denied) 
1127,  aff'd  without  opinion  (1918)  225  N.  Y.  633,  121  N.  E.  871,  and  enun- 
ciated in  the  well-considered  opinions  by  the  Court  of  Appeals  in  Pavenstedt  v. 
N.  Y.  Life  Insurance  Co.  (1911)  203  N.  Y.  91,  96  N.  E.  104,  aff'g  (1906)  113  App. 
Div.  866,  99  X.  Y.  Supp.  614,  and  answering  question  certified  (1907)  119  App. 
Div.  865,  104  N.  Y.  Supp.  1135.  See  especially  the  concurring  opinion  of  Chief 
Judge  Cullen,  pp.  103,  104.  At  the  date  of  this  article  (December  1st,  1921)  the 
Sirie  case  was  on  the  calendar  for  retrial. 

Cf.  The  English  case  of  Barry  v.  Van  den  Hurk,  supra,  footnote  8,  a  suit 
against  the  buyer  for  damages  for  failure  to  take  the  goods,  where  the  breach 
day  rule  was  applied.  This  case  differs  in  fact  from  the  Sirie  case  only  in  that 
there  the  goods  had  been  delivered  but  not  paid  for,  but  the  principles  applicable 
are  similar.     See  supra,  footnotes  13,  14  and  64. 

49  In  this  case,  supra,  footnote  48,  p.  240,  the  plaintiff  drew  bills  of  exchange 
upon  a  London  drawee,  payable  in  German  marks  at  Leipzig.  The  bills  were 
accepted  and  dishonored.  Upon  suit  brought  in  Xew  York,  it  was  held  that  the 
plaintiffs  could  "recover  here  in  United  States  money  an  amount  which,  at  the 
time  of  the  respective  defaults,  would  have  purchased  what  the  defendants  agreed 
to  pay,  together  with  the  interest  and  protest  fees."  See  comment  on  this  case 
in  the  Appellate  Division  in   H916)  29  Harvard  Law  Rev.  873. 
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through  the  instrumentality  of  the  said  bills  of  exchange,  and  when  said 
bills  became  due  the  defendants  not  having  marks  in  readiness  at  Leipzig 
to  meet  them,  it  was  incumbent  upon  the  plaintiff  to  procure  the  neces- 
sary marks  to  meet  the  said  bills  of  exchange  which  they  had  drawn, 
and  they  were  allowed  to  recover  a  sum  of  money  sufficient  to  procure 
the  same  upon  the  dates  when  they  fell  due.  The  situation  in  the  case 
at  bar  is  entirely  different.  This  is  not  the  exchange  of  money,  but 
the  payment  for  goods  purchased  and  sold  through  a  medium  of  ex- 
change, namely,  French  francs,  specified  in  the  contract.  The  plaintiff 
might  have  brought  action  immediately  upon  the  sale  and  delivery  for 
the  purchase  price  of  said  goods,  and  could  have  recovered  of  the  de- 
fendant at  that  time  the  equivalent  of  the  10,450  francs  in  American 
money  at  the  then  prevailing  rate  of  exchange.  Having  delayed  in 
bringing  her  suit,  she  was  only  entitled  to  recover  that  for  which  she 
sold  the  goods  at  the  rate  of  exchange  prevailing  at  the  time  of 
recovery."  50 

In  rendering  this  decision,  the  court  did  not  consider  two  important 
decisions  which  preceded  it  and  denied  the  judgment  date  rule.  In 
Revillon  V.  D  cm  we,51a  peculiar  rule  was  laid  down  which,  however,  was 
based  on  the  reasoning  behind  the  breach  day  test.  In  a  suit  in  this 
country  on  notes  executed  in  France  in  payment  of  shares  of  a  French 
corporation  and  payable  in  France  on  August  4,  1915  in  French  currency, 
the  court  said  this  was  a  case 

".    .    .    .    of  a  common  debt  contracted  and  payable  in  France. 

"It  seems  to  me  that  the  rule  as  to  the  measure  of  damages  which 
should  be  applied  in  such  case  is,  pay  the  creditor  the  exact  sum  which  he 
ought  to  have  received  in  France." 

In  applying  this  rule,  the  court  considered  both  the  par  rate  (sic)  of 
exchange  and  the  rate  of  exchange  at  the  date  of  trial  and  entry  of 
judgment,  which  the  parties  by  stipulation  agreed  upon  as  November 
16,  1920;  and  after  entirely  ignoring  the  rate  of  exchange  at  the  date 
of  maturity  of  the  notes,  August  4,  1915,  which  was  one  of  the  four 
dates  submitted  to  the  court  by  the  stipulation,52  the  court  adopted  the 
rate  of  exchange  at  the  date  of  the  commencement  of  the  action  in  New 
York  (May  21,  1920)  because  the  "notes  became  payable  in  dollars  upon 
plaintiff's  demanding  of  defendant  their  payment  in  this  state."  53     In 

50  Supra,  footnote  47,  p.  538.  For  comment  on  this  case  see,  supra,  p.  219. 
In  this  case,  the  plaintiff  re'lied  on  Martin  v.  Franklin,  infra,  footnote  57,  and 
contended  only  for  "the  standard  Federal  rate,  or  par  of  exchange,"  rather  than 
"the  rate  on  cost  of  exchange  upon  the  purchase  of  a  banker's  cheque  on  Paris." 
(p.  5  of  Brief,  in  Case  and  Exceptions,  1921,  App.  Div.  1st  Dept,  81  Cases  & 
Pts.,  Case  No.  513,  N.  Y.  Co.  L.  Ass.  ed.) 

51  (2d  Dept.  Sp.  T.  1920)  114  Misc.  1,  3,  185  N.  Y.  Supp.  443;  for  comment  see 
(1921)  19  Michigan  Law  Rev.  652. 

52  Ibid.  2.  It  would  seem  that  this  was  the  proper  date  to  apply,  if  the  court 
were  to  follow  the  rule  approved  by  the  Court  of  Appeals  in  Gross  v.  Mendel, 
supra,  footnotes  48  and  49,  and  Pavenstcdt  v.  N.  Y.  Life  Insurance  Co.,  supra, 
footnote  48,  and  infra,  footnote  55. 

53  Revillon  v.  Dcmme,  supra,  footnote  51,  p.  5. 
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other  words,  the  true  date  of  the  rate  of  exchange  was  the  date  of 
breach  in  this  state,  but  not  the  date  of  judgment.54 

That  the  New  York  Court  of  Appeals  will  also  deny  the  judgment 
date  rule  and  probably  adopt  the  breach  day  rule  seems  fairly  certain, 
both  from  the  unanimous  affirmance  of  Gross  v.  Mendel  and  from  the 
unanimous  decision  in  the  case  of  Pavenstedt  v.  N.  Y.  Life  Insurance 
Company.'5  The  whole  problem  is  anticipated  by  Chief  Judge  Cullen, 
who  says: 

"In  this  case  there  is  no  complaint  of  any  loss  by  appreciation  in  Colom- 
bian money  after  defendant's  failure  to  pay  the  draft,  the  only  way  in 
which  damage  by  fluctuations  in  value  could  occur.  It  is  doubtful 
whether  such  a  claim  if  made,  could  be  sustained,  as  there  are  decisions 
to  the  effect  that  where  default  is  made  in  payment  of  foreign  money, 
recovery  in  our  money  is  to  be  computed  on  the  basis  of  the  relative 
values  of  the  two  currencies  at  the  time  of  default."  56 

And  this  result  may  be  expected  without  consideration  of  the  early  New 
York  cases.57 

Such  a  rule  will  bring  New  York  in  line  with  the  conclusion  reached 
in  England  and  indicated  in  the  better  considered  recent  cases.  More- 
over, the  statement  of  Chief  Judge  Cullen  in  favor  of  the  breach  date 
rule  seems  to  be  in  accord  with  the  practice  of  merchants  and  consistent 

54  "The  facts  of  the"  case  furnish  no  occasion  for  discussion  of  conflict  of 
laws,  or  the  laws  governing  bills  of  exchange,  or  the  laws  or  customs  of  mer- 
chants." Ibid.  3.  The  court  also  sa'd  that  generally  the  lex  loci  contractus,  and 
not  the  lex  fori,  governs  questions  as  to  the  elements  and  amount  of  damage's 
recoverable  for  breach  of  contract;  and  that  in  the  case  before  it,  in  the  absence 
of  contrary  evidence,  the  law  of  France  would  be  presumed  to  be  similar  to  that 
of  New  York. 

55  Supra,  footnote  48.  This  was  an  appeal  from  an  order  reversing  an  inter- 
locutory judgment  overruling  a  demurrer  to  the  complaint.  The  suit  was  for 
damages  for  failure  to  accept  or  pay  a  bill  of  exchange  drawn  by  the  defendant 
upon  itself  in  New  York  for  $4,181.60,  payable  in  New  York  to  the  plaintiff's  as- 
signor. The  payee  had  indorsed  and  sold  it  to  a  bank  in  Colombia  for  $234,169.60 
in  Colombian  money,  and  upon  the  defendant's  default  the1  payee  had  to  make 
good  to  the  bank  by  providing  $4,181.60  American  money  at  a  cost  to  him  of 
$376,344  in  Colombian  money  (the  dollar  had  in  the  meantime  appreciated  in 
value,  rising  from  $56  in  Colombian  money  to  $96  in  Colombian  money).  The 
plaintiff  therefore  demanded  the  difference  between  $4,181.60  and  $5,785.18  in 
American  money,  which  difference  the  payee  had  to  pay  out  by  reason  of  the 
defendant's   default.      (The  defendant  had   already  paid  over  $4,181.60.) 

56  Supra,  footnote  48,  p.  105. 

57  In  Revillon  v.  Demme,  supra,  footnote  51,  the  court  distinguished  and  re- 
fused to  give  extended  consideration  to  Martin  v.  Franklin  (N.  Y.  1809)  4  Johns. 
124  (assumpsit  for  goods  sold  and  delivered  and  insimul  computasscnt — par  of 
exchange,  though  general  practice  among  merchants  to  pay  current  rate  of  ex- 
change) and  the  other  cases  in  which  that  decision  has  been  followed.  Cf.  Rob- 
ins, *n  v.  Hall  (N.  Y.  1864)  28  How.  Pr.  342,  345;  Oliver  Lee  &  Cols  Bank  v.  Wal- 
bridge  (1859)  19  X.  Y.  134,  135:  Graves  v.  Dash  (N.  Y.  1814)  12  Johns.  17; 
rmtcd  States  v.  Barker  (C.  C.  D.  N.  Y.  1816)  Fed.  Cas.  No.  14,517,  p.  994. 
Guaranty  Trust  Co.  v.  Meer  (1921)  114  Misc.  327.  187  N.  Y.  Supp.  288,  was  a 
contract  to  sell  francs,  "check  on  Paris,"  in  New  York.  There  was  an  anticipa- 
tory breach,  and  the  contract  date  for  performance  was  applied  rather  than  the 
date  on  which  the  buyer  repudiated  his  contract.  Cf.  Strohmcyer  &  Arpe  Co.  v. 
Guaranty  Trust  Co.  (1916)  172  App.  Div.  16,  157  N.  Y.  Supp.  955. 
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with  the  principles  generally  applied  in  the  law  of  damages.     Let  us 
consider  these  principles  and  some  analogous  situations.58 

(1)  Re-exchange.  Light  is  thrown  on  the  problem  before  us  by 
an  examination  of  the  doctrine  of  re-exchange.59  Suppose  a  merchant 
in  New  York  draws  a  bill  of  exchange  for  a  number  of  pounds  sterling 
payable  in  London,  and  the  bill  is  dishonored  at  maturity.  By  the 
custom  of  merchants  of  all  nations,  the  holder  of  the  dishonored  bill  in 
London  has  a  right  to  draw  at  once  on  the  drawer 60  in  New  York  for 
as  much  United  States  currency  as  will  buy  the  number  of  pounds  sterling 
called  for  by  the  bill  at  the  rate  of  exchange  at  the  date  of  dishonor,61 
and  he  has  of  course  the  right  to  include  in  the  amount  of  the  bill  the 
interest  and  necessary  expenses  of  the  transaction.  While  it  is  true  that 
this  right  to  redraw  is  seldom  exercised,  the  right  is  recognized  when 
suit  is  brought  and  in  computing  the  damages  the  foreign  currency  is 
converted  into  United  States  currency  at  the  rate  of  exchange  prevailing 
at  the  date  of  dishonor  of  the  bill — not  the  judgment  date  of  the  suit 
or  any  other  date.62 

This  principle  was  recognized  in  a  case  which  arose  after  the  legal 
tender  legislation  in  the  Civil  War  period.  The  plaintiff  had  purchased 
a  bill  of  exchange  for  £2500  on  one  Benjamin  Thornton  of  London, 
paying  therefor  $11,600  in  gold.  After  acceptance  and  protest  for  non- 
payment, suit  was  brought  against  the  drawer  in  this  country,  and  the 
trial  court  ruled  that  the  amounts  of  recovery  were  to  be  computed  in 
gold,  rather  than  in  currency,  which  would  have  given  the  plaintiff  a 
judgment  40%  greater.  The  majority  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  reversed  this  ruling  on  the  ground  that, 

58  This  conclusion  seems  to  be  universally  agreed  upon  by  present  writers 
on  the  subject.  See  (1920)  20  Columbia  Law  Rev.  914  and  922;  (1916)  29  Har- 
vard Law. Rev.  873;  (1921)  34  Harvard  Law  Rev.  422,  435;  (1921)  31  Yale 
Law  Journ.  198;  (1921)  19  Michigan  Law  Rev.  652;  (1921)  5  Minnesota  Law 
Rev.  146;  W.  Lennox  McNair,  loc.  cit.  Contra,  (1920)  68  Univ.  of  Pennsylvania 
Law  Rev.  395. 

59  See  The  Bank  of  the  United  States  v.  United  States  (U.  S.  1844)  2  How. 
711,  737;  Oliver  Lee  &  Co.'s  Bank  v.  Walbridge,  supra,  footnote1  57;  Pavenstedt 
v.  N.  Y.  Life  Insurance  Co.,  supra,  footnote  48,  p.  95;  Simonoff  v.  Granite  City 
Nat.  Bank,  supra,  footnote  37,  p.  254. 

This  subject  is  also  treated  in  2  Sedgwick,  Damages  (9th  ed.  1912)  §§700 
701;  4  ibid.  §1375;  Byles,  Bills  and  Notes  (Wood  ed.  1905)  418;  Story,  Bills  (4th 
ed.  1860)  §§398,  400;  Story,  Conflicts  (8th  ed.  1883)  308  ff;  Daniel,  Negotiable 
Instruments  (6th  ed.  1913)  §1445;  3  Kent's  Comm.  *115;  Randolph,  Commercial 
Paper  (2d  ed.  1899)  §  1714;  Tiedeman,  Bills  and  Notes  (1898)  §407;  2  Halsbury, 
Laws  of  England  (1908)  525. 

60  The  rights  of  the  holder  against  the  acceptor  may  be  different. 

61  Suse  v.  Pomp,  supra,  footnote  27.  The  rule  of  this  case  is  adopted 
by  the  English.  Bills  of  Exchange  Act  (1882)  §57  (2).  See  also  ibid.  §72  (4) 
for  a  similar  rule  as  to  bills  drawn  abroad  but  payable  in  the  United  Kingdom 
in  foreign  currency.  And  see  cases  supra,  footnote  27;  Grimshaw  v.  Bender 
(Mass.  1809)  6  Tyng  157;  Barclay  v.  Minchin  (Mass.  1809)  6  Tvng  162;  Greene 
v.  Goddard  (Mass.  1845)  9  Mete.  212. 

82  May  this  not  have  been  on  the  theory  of  specific  performance?  Since  the 
court  could  not  give  the  specific  article,  il  gave  the  nearest  relief— an  equivalent 
amount  in  currency  of  the  jurisdiction. 
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"The  bill  must  be  held  at  its  value  in  London  at  the  time  it  was 
presented.     .     .     . 

"This  bill  of  exchange  was  an  article  of  merchandise,  and  certainly 
it  could  not  be  bought  at  $4.44  per  pound  sterling.  The  error  below  was 
in  regarding  this  as  a  mere  money  transaction,  when  in  fact  it  was  the 
purchase  of  a  merchantable  article."  63 

(2)  General  rales  of  damages.  In  all  these  cases  the  defendant 
has  committed  a  wrong  and  a  "right"  has  been  created  in  the  plaintiff 
to  damages.  The  purpose  of  the  judgment  in  an  action  is  to  assess  in 
terms  of  money,  the  loss,  whether  incurred  at  the  time  of  the  breach 
of  duty  or  as  a  result  of  it,  for  which  the  defendant  is  responsible. 
Aside  from  punitive  damages,  money  damages  generally  are  awarded 
as  compensation  for  the  injury  suffered  by  the  defendant,  to  put  him 
in  as  good  a  position  economically  as  he  would  have  been  if  he  had  not 
been  wronged  by  the  plaintiff.  However,  this  general  doctrine  has  some 
well  known  exceptions.  Thus  in  contract,  the  defendant  is  not  liable 
for  consequences  of  his  act  which  the  plaintiff  could  reasonably  have 
avoided.  In  tort,  the  defendant  is  often  not  liable  for  consequences  of 
his  act  which  he  could  not  have  reasonably  foreseen.  There  is  a  whole 
body  of  learning  in  our  law  on  the  questions  of  avoidable  consequence 
and  of  remote  damages,  for  which  a  defendant  is  not  responsible.  In 
the  case  of  contract,  for  instance,  a  contract  to  sell  wheat,  where  the 
seller  defaults,  the  principle  of  indemnification  is  applied  on  the  assump- 
tion, based  on  common  business  practice,  that  upon  the  defendant's 
breach  the  plaintiff-buyer  will  at  once  buy  in  goods  in  the  market  as  a 
substitute  for  those  not  delivered  by  the  seller.  The  difference  between 
the  price  he  pays  in  the  market  and  the  price  agreed  upon  in  the  contract 
represents  the  real  loss  caused  by  the  breach  of  the  obligation.  And  so 
we  are  led  to  accept  as  the  measure  of  damages  the  market  price  of  the 
goods  on  the  date  of  breach  by  the  defendant.04  If  the  value  of  the 
wheat  increases  thereafter,  the  plaintiff  cannot  recover  that  increase  in 
value — such  damages  are  "too  remote."  Likewise  if  the  wheat  decreases 
in  value  after  default,  the  defendant  buyer  cannot  offset  that  decrease 
in  value.05     There  seems  no  good  reason  for  treating  the  case  of  dam- 

™Schuehardt  v.  Thornton  (D.  C.  1868)  6  Sup.  D.  C.  294,  295. 

64  Rodocanachi  v.  Milbum  (Ct.  of  Ap.  1886)  18  Q.  B.  D.  67;  Werthcim  v. 
Chicoutimi  Pulp  Co.  (P.  C.  1910)  [1911]  A.  C.  301,  307;  William  Bros.  v.  Ed.  T. 
Agius,  Ltd.  (H.  L.)  [1914]  A.  C.  510;  Slater  v.  Hoyle  &  Smith  (Ct.  of  Ap.  1919) 
[1920]  2  K.  B.  11;  English  Sale  of  Goods  Act  (1893)  §  51  (3)  ;  American  Uni- 
form Sales  Act  §  67  (3).    See  (1920)  20  Columbia  Law  Rev.  914. 

The  suggestion  has  been  made  that  the  choice  between  the  breach  day  rule 
and  the  trial  day  rule  depends  in  theory  on  whether  the  right  to  damages  is 
substituted  for  the  debt  or  whether  the  debt  continues  and  is  recovered.  (1916) 
29  Harvard  Law  Rev.  873.  Though  there  may  be  a  historical  distinction  here 
due  to  the  difference  in  theory  between  the  common  law  forms  of  action,  (1)  debt 
and  (2)  assumpsit  or  action  on  the  case,  there  can  be  no  such  distinction  today 
where  the  breach  of  an  ordinary  obligation,  whether  tort  or  contract,  is  compen- 
sated by  damages. 

,;"'  This  analogy  of  a  commodity  to  foreign  currency  is  recognized  by  the 
courts.  Pavcnstcdt  v.  iV.  Y.  Life  Insurance  Co.,  supra,  footnote  48,  p.  104;  Gross 
v.  Mendel,  supra,   footnote  48,   p.   240;    Hawes  v.    Woolcock,   supra,    footnote   31, 
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ages  for  breach  of  an  obligation  to  deliver  foreign  currency  any  dif- 
ferently from  the  case  of  damages  for  breach  of  an  obligation  to  deliver 
wheat.  Looking  at  the  situation  realistically  the  foreign  money  here 
must  be  treated  for  all  practical  purposes  as  a  commodity.  If  a  party 
has  failed  to  pay  a  certain  amount  of  foreign  currency  when  due,  the 
party  not  at  fault  can  go  out  in  the  market  and  buy  in  an  equal  amount 
of  foreign  currency  at  the  rate  then  prevailing.  He  should  not  be  allowed 
to  charge  the  defendant  with  any  subsequent  increase  in  the  value  of 
the  foreign  currency  through  a  rise  in  the  rate  of  exchange,  and  like- 
wise, he  should  not  suffer  by  any  subsequent  decrease  of  the  value  of 
the  foreign  currency  through  a  fall  in  the  rate  of  exchange. 

As  in  the  case  of  contract,  so  in  the  case  of  tort,  the  same  principles 
should  apply.  Accordingly,  the  date  selected  may  be  either  the  date  the 
cause  of  action  arose  in  the  case  of  "unliquidated"  damages  only,  or 
the  date  prior  to  trial  at  which  any  particular  item  of  damage  became 
liquidated  as  to  that  item.66  The  tort  problem  may  become  quite  com- 
plicated, as  foreseen  in  the  Owners  of  S.  S.  Celia  case,  where  a  ship 
while  under  a  contract  of  hire,  was  injured  in  a  collision.  "If  there 
had  been  prospective  or  continuing  damage  the  matter  would  have  been 
more  complicated,  but  I  do  not  think  that  the  principle  would  have  been 
affected." 67  As  to  the  case  of  unliquidated  damages,  Lord  Sumner 
ventures  the  sound  dictum : 

"If  the  damages  were  such  as  need  not  be  repaired  at  all,  the  whole  loss 
might  have  been  measured  by  the  immediate  depreciation  of  the  ship 
in  consequence  of  the  collision.  ...  In  that  case  there  would  either 
be  no  question  of  exchange,  if  the  evidence  of  sound  and  damaged  values 
could  be  given  in  sterling,  or  if  there  was  any  conversion  into  sterling, 
it  would  have  been  calculated  at  the  rate  current  at  the  time  of  the 
collision."  68 

The  argument  of  uniformity  is  a  strong  one  in  support  of  such  a  rule. 
This  rule  was  applied  in  the  Di  Ferdinando  case,  which  was  reported 
as  an  action  for  breach  of  contract  to  carry  goods  and  conversion  of 
those  goods.  So  in  a  case  of  conversion,  for  taking  a  horse  on  January 
1,  1922  in  London,  worth  £100  on  that  date,  the  proper  rate  to  apply 
would  be  the  rate  prevailing  on  January  1,  1922.  The  same  principle 
seems  applicable  to  a  tort  for  personal  injuries,  where  there  might  be 

pp.  635-36 ;  Owners  of  S.  S.  Celia  v.  Owners  of  S.  S.  Voltumo,  supra,  footnote  10, 
pp.  548,  561,  562;  Di  Ferdinando  v.  Simon,  Smits  &  Co.,  supra,  footnote  1,  p.  414; 
dissenting  opinion  in  Manners  v.  Pearson,  supra,  footnote  21,  p.  592,  and  footnote 
22;  see  also  1  Sedgwick,  op.  cit.  538:  but  cf.  Grant  v.  Healey,  supra,  footnote  46, 
p.  980,  where  Mr.  Justice  Story  seems  to.  have  overlooked  this  point. 

66  See  The  Verdi,  supra,  footnote  43,  where  the  damages  were  liquidated  by 
the  payment  for  repairs  made  to  the  damaged  ship.  The  rule  applying  the  date 
of  such  payment  was  also  approved  in  Owners  of  S.  S.  Celia  v.  Owners  of  S.  S. 
Voltumo,  supra,  footnote  10,  p.  554.  For  a  comment  on  the  peculiar  date  selected 
in  that  case,  see  supra,  the  same  footnote. 

67  Supra,  footnote  10,  p.  553. 

68  Ibid.  554.     (Italics  are  the  writer's.) 
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several  items  of  damage,  some  liquidated  in  foreign  currency,  for  in- 
stance doctors'  bills,  and  some  not  liquidated.  The  right  to  compensation 
would  be  complete  on  the  date  of  the  personal  injury,  "though  it  might 
take  time  to  discover  all  the  consequences  and  to  establish  the  extent 
of  the  mischief.  That  compensation  was  not  recoverable  in  any  par- 
ticular currency,  and.  although  for  convenience  of  proof  it  would  be 
severable  into  divers  heads  and  items,  it  would  be  one  gross  sum,  re- 
coverable once  for  all."  C9 

Two  general  arguments  have  been  urged  in  favor  of  the  judgment 
day  rule  in  the  case  of  torts.     In  the  first  place,  it  has  been  said, 

":■  .  .  in  an  action  of  tort,  damages  are  not  ascertained  until  they  have 
been  assessed,  and  that  if,  in  the  interval  between  the  tortious  act  which 
has  occasioned  the  damage,  and  the  ascertainment  of  its  amount,  there 
has  been  an  alteration  in  the  rate  of  exchange,  the  party  injured  will, 
instead  of  receiving  the  amount  due  to  him  as  compensation,  receive  a 
greater  or  less  amount,  dependent  on  whether  the  rate  of  exchange  has 
fluctuated  favourably  or  adversely  to  his  interest."  70 

This  has  been  denied  by  the  Southern  New  York  Federal  District  Court  n 
and  also  by  the  English  House  of  Lords,72  because  the  damages  from 
the  alteration  in  the  rate  are  altogether  too  remote,  and,  moreover,  that 
is  a  thing  which  is  not  at  all  connected  with  the  wrongful  act  of  the 
defendant,  but  is  common  generally  to  all  financial  transactions  between 
two  or  more  countries.  In  the  second  place,  it  has  been  argued  "that 
the  defendant  is  bound  by  a  pecuniary  payment  to  put  the  plaintiff  in 
a  position  as  good  as  that  in  which  he  stood  before  the  tort  was  com- 
mitted." 73     To  this  Lord  Wrenbury  has  replied : 

"That  is  true,  but  it  is  necessary  to  add  the  consideration  of  which  we 
have  recently  heard  so  much,  in  the  form  of  a  fourth  dimension — 
namely,  that  of  time.  ...  If  the  date  taken  be  that  not  of  the  tort 
but  of  the  judgment,  it  is  giving  the  plaintiff  not  damages  for  the  tort, 
but  damages  also  for  the  postponement  of  the  payment  of  those  damages 
until  the  date  of  the  judgment  .  .  .  another  and  a  subsequent  wrong- 
ful act."71 

Both  in  contract  and  in  tort  the  alteration  in  the  rate  of  exchange  should 
not  affect  the  damages  since  that  is  too  remote  a  factor.  Only  this 
difference  is  possible:  in  contract,  the  parties  may  perhaps  expressly 
agree  to  make  the  alteration  in  the  rate  of  exchange  after  the  breach  of 
contract,  an  element  in  damages  for  the  breach,  but  in  tort,  this  is  not 
possible.  "...  in  the  absence  of  any  such  agreement  the  same  con- 
es Ibid.  553.  ™Ibid.  559. 

71  See  The  Verdi,  supra,  p.  228. 

72  Outers  of  S.  S.   Celia  v.   Owners  of  S.   S.   Volturno,  supra,   footnote  10, 

PP. 

Ibid.  563.     Practically  the  same  argument  has  been  made  in  contract  cases, 
see  infra,  \>.  237  and  p.  238.     It  seems  to  be  the  basis  of  the  statements  of  Lord 
Eldon,  infra,  p.  238,  and  Justice  Scudder,  supra,  p.  231. 
™  Ibid  553. 
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siderations  would  be  applicable  whether  the  action  is  based  on  tort  or 
on  contract."  75 

While  it  may  seem  clear  on  the  analogy  to  commodity  cases  that 
the  breach  day  rule  is  the  sound  one  in  the  case  of  a  bill  of  exchange 
or  of  breach  of  contract  for  damages,  which  usually  results  from  an 
international  commercial  transaction,  a  difficulty  in  adopting  this  rule 
may  be  felt  in  a  case  where  the  plaintiff's  right  arises  out  of  what  may 
be  said  to  be  a  "national"  transaction,76  for  instance,  a  sale  and  delivery 
of  goods  in  France  as  in  the  Sirie  case,  or  a  loan  in  France  as  in  The 
Hurona,  or  perhaps  a  guaranty  of  a  mortgage  debt  due  in  France.  In 
such  cases,  it  may  be  said,  that  since  the  plaintiff  wanted  francs  for  use 
in  France  and  would  have  received  them  if  the  defendant  had  performed 
his  obligation,  the  judgment  should  put  the  plaintiff  in  the  same  position 
as  if  the  defendant  had  performed.  This  seems  to  have  been  the  theory 
behind  the  decisions  in  the  Sirie  case  and  The  Hurona,  and  may  be  ap- 
plied to  the  guaranty  case  as  follows:  If  D  has  guaranteed  to  pay  a 
mortgage  debt  of  10,000  francs  in  France  and  is  sued  in  the  United 
States,  really  all  P  wants  is  the  10,000  francs,  and  the  only  way  to  give 
him  that  is  to  apply  the  rate  of  exchange  at  the  judgment  date.  Then 
P  can  get  his  10,000  francs,  and  D's  obligation  is  discharged. 

The  difficulty  with  this,  just  as  with  the  decisions  in  the  Sirie  case 
and  in  The  Hurona,  is  that  the  plaintiff  is  not  expected  either  in  theory 
or  in  practice  to  apply  the  particular  sum  of  money  recovered  in  a  United 
States  court  to  the  purchase  of  foreign  currency  in  order  to  perform 
the  original  obligation.  If  P  wishes  to,  he  may  do  that;  but  he  may  do 
anything  else  he  pleases  with  the  dollars  recovered.  The  amount  of  the 
recovery  in  a  judgment  is  never  determined  by  what  P  may  do  with 
the  actual  money  recovered.  It  is  true  that  the  principle  of  indemnifi- 
cation in  contracts  to  sell  is  based  on  a  general  custom  in  fact  for  busi- 
ness men  to  cover  themselves.  But  that  assumption  is  made  in  every 
case  of  marketable  goods  by  the  courts  (on  the  principle  of  avoidable  con- 
sequence) even  though  in  the  particular  case  before  it,  the  party  has  not 
covered, — because  there  is  such  a  custom  in  fact.  But  there  is  no  gen- 
eral custom  for  plaintiffs  who  recover  money  on  a  judgment  to  apply  that 
particular  money,  or  any  other  money  later,  to  securing  the  performance 
which  the  defendant  promised.  In  fact,  the  element  of  time  is  the  essen- 
tial factor  here,  for  if  the  plaintiff  applied  any  of  his  money  at  all  for 
that  purpose,  it  is  properly  assumed  that  it  was  so  applied  at  the  time 
when  the  defendant  should  have  performed,  namely  the  breach  day. 

This  assumption  is  not  open  to  the  objection  of  unfairness  or  vio- 
lation of  business  practice.      (1)   If  the  plaintiff  in   fact  did  buy   such 

76 Ibid.  561.  See  Hussey  v.  Farlow  (Mass.  1864)  9  Allen  263,  265;  Turnbull 
v.  Watkins  (1876)  2  Mo.  App.  235;  and  cf.  Albert  v.  Citizens'  Bank,  supra,  foot- 
note 32. 

76  Cf.  "purely  home  business"  in  E.  E.  Agger,  Organized  Banking   (1918)    124. 
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foreign  currency  with  currency  of  the  forum  on  the  breach  day  in  order  to 
cover  himself,  then  of  course  he  is  not  injured  by  the  application  of  the 
breach  clay  rule.  (2)  However,  if  the  plaintiff's  only  way  to  cover 
himself  is  to  buy  the  foreign  currency  with  currency  of  the  forum,  and 
he  has  in  fact  neglected  to  do  so  on  the  breach  date,  he  should  not  be 
allowed  to  charge  the  defendant  with  the  result  of  such  neglect  if  this 
foreign  currency  has  appreciated;  nor  should  the  defendant  benefit  by  the 
fortuitous  circumstance  if  the  foreign  money  has  depreciated.  (3) 
Finally  when  we  have  the  case  where  the  plaintiff  is  not  compelled  to 
buy  the  foreign  currency  at  all  to  cover  himself,  it  is  submitted  that  the 
breach  day  rule  is  nevertheless  the  better  one  to  apply,  on  the  ground 
of  uniformity.  After  all  the  vast  majority  of  transactions  where  foreign 
currency  is  involved  are  in  fact  international  in  character,  as  witnessed 
by  the  great  bulk  of  importations  and  exportations  of  goods,  international 
loans  of  money  and  credit,  insurance,  freight  charges  and  other  services. 
The  "national"  transactions  suggested  are  restricted  to  business  done 
by  tourists,  and  local  transactions  in  shipping,  etc.  Moreover,  it  seems 
obvious  that  in  both  classes  of  cases  the  plaintiff's  motive  and  intention 
in  making  the  contract  originally  were  to  secure  the  foreign  currency, 
or  what  for  all  practical  purposes  is  the  same  thing,  the  credit  in  foreign 
currency.  When,  therefore,  the  plaintiff  seeks  a  judgment  which  will 
entitle  him  to  currency  of  the  forum  (for  instance,  United  States  dol- 
lars), the  amount  of  that  judgment  should  not  vary  according  to  whether 
the  plaintiff  became  entitled  to  the  foreign  currency  upon  a  sale  of  goods 
in  France  or  upon  a  purchase  of  a  bill  of  exchange  for  the  foreign  cur- 
rency in  the  United  States.  In  both  cases,  the  object  of  the  judgment 
sought  in  the  United  States  is  to  secure  dollars. 

The  difficulty  suggested  above  in  the  case  of  a  national  transaction 
may  likewise  be  felt  in  a  case  arising  from  an  international  transaction. 
The  judgment  day  rule  has  found  support  in  the  oft-cited  dictum  of 
Lord  Eldon  in  Cash  v.  Kennion : 77 

"I  cannot  bring  myself  to  doubt,  that,  where  a  man  agrees  to  pay 
100/.  in  London  upon  the  1st  of  January,  he  ought  to  have  that  sum 
there  upon  that  day.  If  he  fails  in  that  contract,  wherever  the  creditor 
sues  him,  the  law  of  that  country  ought  to  give  him  just  as  much  as  he 
would  have  had,  if  the  contract  had  been  performed.  The  contrary 
principle  would  be  most  dangerous  to  Irish  mortgages." 

However,    this    generalization    really    avoids    the    issue    here    presented, 
which  is,  as  of  what  date  should  the  rate  of  exchange  be  taken  to  com- 

77  Supra,  footnote  27,  p.  315.     This  case  merely  decided  that  the  expense  of 

a  commission  payable  to  an   agent  for  remitting  money  on   a  debt  contracted  in 

Jamaica  but   payable    in    London   must   be   borne   by   the   debtor   rather   than    the 

creditor.     While  this  dictum   has  been  cited   for  the   judgment  date   rule,   it  can 

■  be  used  for  the  breach  day  rule,  as  in  Gritnwald  v.  Freese,  supra,  footnote 

I>.  76;  see  also  the  generalization  of  Justice   Scudder,  in   Rcvillon  v.  Detinue, 

upra,  p.  231. 
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pute  the  damages  in  the  currency  of  the  forum.  What  Lord  Eldon 
says  of  foreign  currency  is  equally  true  of  wheat  to  be  delivered  in  a 
foreign  country — if  the  seller  fails  to  deliver  and  the  price  of  wheat 
then  rises,  we  do  not  assess  him  with  that  subsequent  rise  in  the  price 
of  wheat.  In  rejecting  the  rate  of  exchange  (at  the  time  of  suit,  evi- 
dently), the  court  in  Martin  v.  Franklin  said: 

".  .  .  the  courts  are  not  to  inquire  into  the  disposition  of  the  debt, 
after  it  reaches  the  hands  of  the  agent.  He  may  remit  the  debt  to  his 
principal  abroad,  in  bills  of  exchange,  or  he  may  invest  it  here  on  his 
behalf,  or  transmit  it  to  some  other  part  of  the  United  States,  or  to 
other  countries,  on  the  same  account.  We  cannot  trace  the  disposition 
which  is  to  take  place,  subsequent  to  the  recovery,  nor  award  special 
damages  upon  such  uncertain  calculations.  All  that  the  plaintiffs  can 
ask,  is  their  debt,  justly  liquidated  and  paid  in  the  lawful  currency  of 
the  United  States."  78 

In  all  cases  where  money  damages  are  awarded  on  the  theory  of  com- 
pensation, there  is  a  fundamental  difficulty,  which  cases  like  Sirie  v. 
Godfrey  bring  out  very  clearly.  Let  us  consider  a  case  where  only  one 
currency  is  involved,  for  instance  a  loan  of  money  in  France  between 
two  Frenchmen,  500  francs  due  January  1,  1914.  Judgment  is  recov- 
ered on  January  1,  1920  for  500  francs.  Is  the  plaintiff  in  as  good  a 
position  after  receiving  500  francs  in  1920,  as  he  would  have  been  had 
he  received  them  in  1914?  If  he  wanted  to  put  the  money  into  a  bank, 
and  would  have  done  the  same  in  1914,  he  is  perhaps  as  well  off,  as  in 
either  case  he  would  have  merely  a  credit  for  500  francs.  But  if  he 
wished  to  buy  shoes  or  other  goods  or  services  with  the  500  francs, 
clearly  he  is  not  as  well  off,  as  he  could  get  much  less  of  these  things 
in  1920  than  he  could  have  gotten  in  1914  with  500  francs.  In  other 
words,  money  itself  fluctuates  in  value ;  but  this  is  not  a  factor  which 
courts  of  law  ordinarily  take  into  account,  for  reasons  of  convenience. 
It  is  desirable  to  have  some  pecuniary  standard ;  and  in  France  the 
standard  is  the  franc,  just  as  in  the  United  States  it  is  the  dollar.  In 
the  Sirie  case,  the  court  was  really  going  one  step  further  than  applying 
the  dollar  pecuniary  standard,  which  an  American  court  usually  does, 
and  in  effect  attempting  to  apply  a  sort  of  franc-pecuniary  standard,  by 
giving  the  defendant  enough  dollars  to  produce  10,450  francs  on  the 
■date  of  judgment.  Why  the  court  should  depart  from  the  usual  pecun- 
iary standard  in  such  a  case  is  difficult  to  see.  In  doing  so,  the  court 
was,  perhaps,  really  going  further  than  it  thought,  in  departing  from  the 
theory  of  compensatory  damages.     If  that  doctrine  were  followed,  the 

78  Supra,  footnote  57,  p.  125.  The  nature  of  this  problem  is  not  yet  cle'arly 
recognized  by  the  digest  writers.  The  recent  cases  are  found  in  the  American 
Digest  under  the  following  "key  numbers" ;  "Banks  and  Banking"  188J4,  189,  317, 
"Bills  and  Notes"  529,  531,  "Payment"  12  (5),  "Sales"  190,  384^2,  "Shipping"  58  (3)  ; 
and  in  Mews  English  Case  Law  Digest  under  "Contracts,"  "Sale  of  Goods,"  "Ship- 
ping"; also  in  Scott's  Digest  under  "War."  They  seldom  list  these  cases  also 
under  their  proper  head,  "Damages." 
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10,450  francs  which  the  plaintiff  could  get  with  the  dollars  recovered 
would  not  put  him  in  as  good  a  position  economically  as  he  would  have 
been  had  the  defendant  paid  them  when  due;  for  francs  themselves 
were  not  worth  as  much,  and  would  buy  less  goods  in  France  and 
elsewhere. 

In  one  sense,  the  adoption  of  either  the  judgment  date  rate  of  ex- 
change, in  accordance  with  the  franc-pecuniary  standard  in  the  Siric 
case,  or  the  breach  date  rate  is  the  result  of  an  arbitrary  choice.  The 
most  that  can  be  said  for  the  former  date  is  that  it  is  perhaps  more  in 
accord  with  the  literal  words  of  the  general  rule  of  compensatory  dam- 
ages, usually  stated  by  the  courts  in  other  cases.  On  the  other  hand, 
that  rule  is  itself  subject  to  exceptions  for  various  reasons  of  fairness 
and  policy.  And  if  the  adoption  of  the  breach  day  rule  in  the  case  of 
a  sale  or  loan,  etc.,  in  France  must  be  regarded  as  an  exception  to  that 
general  rule,  it  should  be  so  regarded.  To  do  so  would  mean  the  appli- 
cation of  the  same  dollar-pecuniary  standard  in  all  cases  of  damages 
in  American  courts,  and  the  same  reasons  of  convenience  lying  behind 
such  a  standard  in  other  cases  exist  in  cases  like  Sirie  v.  Godfrey. 
Moreover,  there  will  be  a  uniform  rule  as  to  the  rate  of  exchange  in 
all  cases,  whether  sales  in  France,  bills  of  exchange  and  other  contract 
agreements  payable  in  France,  or  torts.  And  this  rule  will  be  the  same 
whether  the  rate  has  fallen,  or  has  risen. 

In  the  Sirie  case,  the  court  looked  with  disfavor  on  the  breach  day 
rule,  as  that  would  have  given  the  plaintiff  a  larger  judgment. 

"The  plaintiff  might  have  brought  suit  immediately  upon  the  sale  and 
delivery  for  the  purchase  price  of  said  goods,  and  could  have  recovered 
of  the  defendant  at  that  time  the  equivalent  of  the  10,450  francs  in 
American  money  at  the  then  prevailing  rate  of  exchange.  Having  de- 
layed in  bringing  her  suit,  she  was  only  entitled  to  recover  that  for  which 
she  sold  the  goods  at  the  rate  of  exchange  prevailing  at  the  time  of 
the  recovery." 

In  the  Sirie  case,  the  franc  had  depreciated  so  that  the  plaintiff  would 
have  benefited  as  to  the  number  of  dollars  recovered  in  the  judgment; 
but  if  the  franc  had  appreciated,  under  the  rule  of  that  case,  the  plaintiff 
"having  delayed  in  bringing  her  suit"  could  have  recovered  many  more 
dollars  than  the  francs  were  worth  on  the  date  the  price  was  due.  It 
would  be  possible  to  avoid  this  result  by  drawing  a  distinction  based 
on  whether  the  rate  of  exchange  has  fallen  or  risen;  and  if  it  has  risen, 
awarding  a  judgment  according  to  the  rate  on  the  date  of  breach.  But 
this  would  indeed  be  a  curious  result,  in  effect  applying  the  distinction  so 
as  to  benefit  the  defendant  in  each  case,  though  he  had  committed  a 
wrong.  It  is  true  there  is  a  historical  distinction  between  the  theory 
of  damages  in  tort  and  contract,  which  would  seem  to  justify  ignoring 
the  benefit  to  the  defendant  in  a  contract  case,  like  Sirie  v.   Godfrey, 
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so  long  as  the  plaintiff  was  made  whole.  But  it  is  submitted  that  the 
question  of  benefit  is  of  no  consequence  here.  Whichever  rule  is  adopted, 
in  some  cases  the  plaintiff  will  benefit  and  in  others  the  defendant  will 
benefit;  and  the  other  considerations  discussed  above  and  about  to  be 
taken  up  would  seem  to  make  desirable  the  adoption  of  the  breach 
day  rule. 

(3)  Inherent  limitations  of  courts.  An  interesting  problem  in  con- 
nection with  the  above  principles  of  damages  has  been  suggested  by  Mr. 
Justice  Story  in  Grant  v.  Healey.79  He  puts  the  case  of  an  obligation 
to  pay  abroad,  not  foreign  currency,  but  currency  of  the  country  in  which 
suit  is  brought. 

"Suppose  a  man  undertakes  to  pay  another  $10,000  in  China  and  vio- 
lates his  contract,  and  then  he  is  sued  therefor  in  Boston,  when  the  money, 
if  duly  paid  in  China,  would  be  worth  at  the  very  moment  20  per  cent, 
more  than  it  is  in  Boston ;  what  compensation  is  it  to  the  creditor  to  pay 
him  the  $10,000  at  the  par  [sic]  in  Boston?" 

It  should  be  noted  at  once  that  "$10,000  at  the  par  in  Boston"  is 
rather  a  confusing  expression,  as  the  par  of  exchange  is  never  involved 
where  we  are  dealing  with  but  one  currency;  but  only  where  there  are 
two  currencies,  each  on  gold  basis.80  While  at  first  blush,  it  does  seem 
unfair  to  the  creditor  to  allow  him  only  $10,000,  suppose  the  money  in 
China  would  have  been  worth  20%  less.  Should  the  creditor  then  re- 
cover less  than  $10,000?  It  seems  desirable  to  have  a  uniform  rule  for 
all  cases.  Or  again  suppose  the  $10,000  were  compared  not  to  Chinese 
money  but  to  wheat  in  China,  and  the  $10,000  could  buy  20%  more 
wheat  in  China  at  the  time  of  trial  than  at  the  time  the  money  should 
have  been  paid.  Does  that  entitle  the  plaintiff  in  the  United  States  to 
a  judgment  for  more  than  $10,000?  If  the  promise  is  to  pay  United 
States  dollars  and  the  court  can  award  a  judgment  in  United  States 
dollars,  there  seems  to  be  no  good  reason  why  it  should  not  be  for  the 
amount  expressed  in  the  obligation.  And  it  has  been  so  held.81  If  the 
place  is  to  be  considered  at  all,  then  the  rate  on  that  place  applicable 

79  Supra,  footnote  46,  p.  980. 

80  See  infra,  p.  248,  and  footnote  98. 

81  Lodge  v.  Spooner  (Mass.  1857)  8  Gray  166  (contract  for  passage  money — 
$1800 — agreed  to  be  paid  in  Canton,  China).  Cf.  Jelison  v.  Lee  (C.  C.  D.  Mass. 
1847)  Fed.  Cas.  No.  7,256;  Hussey  v.  Farlow,  supra,  footnote  75;  The  Rocham- 
beau  (D.  C.  D.  Me.  1864)  Fed.  Cas.  No.  11,973,  mod.  by  Trecartin  v.  The 
Rochambeau  (C.  C.  D.  Me.  1865)  Fed.  Cas.  No.  14,163.  Cf.  N.  Y.,  Laws  1819, 
p.  34  (now  repealed)  :  "  .  .  .  and  the  amount  of  such  [foreign]  bill,  and  of 
the  damages  payable  thereon,  as  above  specified,  if  the  contents  of  said  bill  be 
stated  or  expressed  in  the  currency  or  money  of  account  of  the  United  States, 
to  be  ascertained  and  determined  without  any  reference1  to  the  rate  of  exchange 
existing  at  the  time  of  such  notice  and  demand  of  payment  as  aforesaid."  For 
the  rule  where  the  amount  is  expressed  in  foreign  currency,  see  Gross  v.  Mendel, 
supra,  footnotes  48  and  49.  Cf.  also  the  English  Bills  of  Exchange  Act  (1882) 
§  57  (2)  :  ".  .  .  in  the  case  of  a  bill  which  has  been  dishonored  abroad,  in  lieu 
of  the  above  damages  (».  e.,  amount  of  the  bill,  interest,  expenses  of  noting  and 
protest)  the  holder  may  recover  from  the  drawer  or  an  indorser  the  amount  of 
the  re-exchange  with  interest  until  the  time  of  payment." 
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should  at  the  most  be  the  rate  on  the  date  prevailing  at  the  time  the 
obligation  is  due  rather  than  the  date  at  the  trial  or  judgment  date,  as 
implied  by  Story.  If  the  rate  on  the  breach  day  is  applied  so  as  to 
convert  the  sum  due  into  the  currency  of  the  place  where  it  is  due, 
then  and  only  then  have  we  the  problem  with  which  we  are  concerned, 
and  should  properly  apply  the  breach  day  rate  again  to  re-convert  the 
sum  due  into  the  currency  of  the  forum  in  which  the  judgment  must 
be  rendered.  To  do  otherwise,  the  court  would  be  applying  two  different 
rates,  and  it  is  difficult  to  see  on  what  ground  the  court  could  do  this. 
Judge  Livingston  frowned  upon  a  similar  double  conversion  suggestion 
in  stating : 

"To  say  because  bills  are  selling  for  depreciated  paper  not  recognized 
as  a  legal  currency  at  one  hundred  per  cent,  advance,  that  twice  the 
amount  of  the  bill  shall  be  recovered  to  enable  the  plaintiff  in  such  an 
action  to  buy  another  bill  of  the  same  amount  with  the  first,  and  then 
to  compel  the  defendant  to  pay  that  sum  in  specie,  which  will  buy  a  bill 
of  more  than  double  the  amount  of  the  one  protested,  is  a  course  of 
proceeding  not  entitled  to  much  favour."  82 

It  should  be  noted,  however,  that  Story's  criticism  is  directed  not  to 
any  particular  rate  of  exchange  as  distinguished  from  some  other  rate 
of  exchange,  but  to  the  rate  of  exchange  as  against  the  par  of  exchange. 
It  is  believed  that  the  courts  should  not,  in  the  absence  of  express 
agreement,  recognize  a  change  in  value  of  the  money  standard  of  the 
forum  due  to  place  differences,  for  the  same  reason  it  does  not  do  so  in 
the  case  of  time  differences,  namely,  convenience.  Two  cases  may  arise. 
If  domestic  money  is  desired  abroad  to  be  used  later  only  in  the  country 
of  the  forum,  for  the  purchase  of  goods,  services,  securities,  etc.,  clearly 
no  injustice  is  done  by  this  rule.  If,  however,  it  is  wanted  abroad  for  use 
there  to  purchase  goods,  services,  securities,  etc.,  it  will  normally  be  con- 
verted into  the  foreign  currency  before  such  purchasing  (and  if  a  bank 
draft,  then  at  the  prevailing  rate  of  exchange).  Assume  that  standard 
coin  is  to  be  paid,  and  that  the  defendant  breaches  his  obligation  when 
the  foreign  currency  is  appreciated  in  value.  The  plaintiff  may  have  to 
buy  the  foreign  currency  or  its  equivalent ;  or  if  he  has  some  already, 
he  may  have  to  use  up  more  of  it  than  he  would  have  if  the  defendant 
had  not  defaulted  and  the  coin  could  have  been  exchanged  at  the  mint. 
In  such  a  case,  the  plaintiff  may  be  said  to  be  damaged  to  the  amount  of 
the  foreign  currency  he  could  have  secured  if  the  payment  of  the  money 
of  the  forum  had  been  made  on  the  due  date.  Then  our  problem  would 
arise  and  it  would  be  necessary  to  determine  as  of  what  date  to  apply 
the  rate  of  exchange  to  convert  that  amount  of  foreign  currency  into  cur- 
rency of  the  forum.  The  sound  rule  would  seem  to  be,  for  the  reasons 
discussed,  the  rate  on  the  date  the  obligation  should  have  been  paid. 

82  United  States  v   Barker,  supra,  footnote  57,  p.  994. 
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However,  even  in  the  latter  case,  no  account  should  be  taken  of  the 
change  in  value  of  the  currency  of  the  forum  (in  terms  of  the  foreign 
currency)  unless  there  is  an  express  agreement  to  that  effect,  as  in  the 
case  of  inland  obligations,  where  exchange  is  not  payable  unless  ex- 
pressly agreed  upon.  The  only  difference  between  Story's  case  and  the 
case  of  an  inland  obligation  is  that  in  the  former  there  are  two  kinds 
of  currency  and  in  the  latter  only  one.  But  no  distinction  is  warranted  on 
this  basis,  as  in  such  cases  it  is  not  normally  within  the  contemplation 
of  the  parties  to  pay  "exchange"  or  actual  coin.  There  is  no  intrinsic 
reason  why  a  court  could  not  adopt  the  rule  that  exchange  or  coin  must  be 
paid  in  these  cases ;  but  in  line  with  the  general  policy  of  our  law  to  give 
effect  to  the  agreements  of  parties  where  no  special  reason  prevents, 
the  courts  should  properly  apply  the  usual  currency  of  the  forum  stand- 
ard of  value.  Thus  on  an  obligation  to  pay  $10,000  without  more  the 
damages  in  an  American  court  would  always  be  $10,000  (with  interest  of 
course),  irrespective  of  when  or  where  the  money  should  have  been  paid. 

While  our  problem  does  not  arise  with  an  obligation  to  pay  currency 
of  the  forum  abroad,  it  does  present  itself  where  the  obligation  is  to 
pay  foreign  currency,  whether  abroad  or  in  the  forum.  The  reason  for 
this  is  quite  obvious.  Courts  under  our  nationalistic  system  of  economy 
and  law,  by  their  inherent  limitations,  common  both  to  courts  of  law 
and  courts  of  equity,83  do  not  award  a  judgment  for  damages  in  currency 
other  than  that  of  the  country  in  which  they  have  jurisdiction.  Aside 
from  that  they  can  apply  the  ordinary  rules  of  damages.  Where  the 
evidence  shows  the  damages  in  foreign  currency,  therefore,  and  some 
rate  of  exchange  must  be  selected  to  convert  the  sum  due  into  currency 
of  the  forum,  it  seems  natural  that  the  rate  should  be  selected  as  of 
the  date  or  dates  with  reference  to  which  the  damages  or  various  items 
of  damages  are  ascertainable,  according  to  the  general  law  of  damages. 
Mr.  Justice  McCardie  sums  up  the  situation  as  follows : 

"To  hold  otherwise  would  produce  extraordinary  results.  The  damages 
payable  would  depend  partly  on  the  date  when  the  plaintiff  issued  his 
writ,  partly  on  the  length  of  the  interlocutory  proceedings,  partly  on  the 
illness  or  good  health  of  the  parties  as  the  trial  approached,  partly  on 
the  number  of  prior  cases  which  occupied  the  time  of  the  Court,  and 
partly  on  whether  the  judge  reserved  his  decision  or  not.  They  might 
depend  also  on  whether  judgment  was  entered  for  the  plaintiff  by  the 
judge  of  first  instance,  or  by  the  Court  of  Appeal  or  by  the  House  of 

83  Cf.  principle  of  Hozve  v.  Nickerson  (1867)  96  Mass.  400  (award  in  gold 
dollars),  overruled  by  United  States  Supreme  Court  according  to  Stark  v.  Coffin 
(1870)  105  Mass.  328;  and  of  Wilson  v.  Morgan  (N.  Y.  1866)  30  How.  Pr.  386, 
395  (freight  payable  in  silver  or  gold  dollars),  likewise  overruled;  Willard  v.  Tayloe 
(U.  S.  1869)  8  Wall.  557  (equity  decree  of  specific  performance  of  agreement  to 
convey  premises  upon  payment  of  price  in  gold  and  silver  coin,  although  paper 
money  had  been  made  legal  tender). 

See  Owners  of  S.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra,  footnote  10, 
pp.  553,  560;  Di  Ferdinando  v.  Simon,  Sinits  &  Co.,  supra,  footnote'  1,  pp.  412, 
415;  Barry  v.  Van  den  Hurk,  supra,  footnote  8,  p.  712. 
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Lords.     Such  a  state  of  things  would,  I  think,  be  most  unsatisfactory." 

The  rule  believed  to  be  correct  is  not  only  logical  and  fair  for  the 
reasons  above  discussed,  but  is  definite,  general  and  uniform.  It  avoids 
any  discussion  based  on  the  advantages  or  disadvantages  to  the  parties 
in  particular  cases,  as  to  the  many  possible  dates  which  might  be  selected. 
The  test  of  the  true  date  cannot  be  that  date  which  will  benefit  the 
plaintiff.  It  is  immaterial  whether  the  plaintiff  or  defendant  will  bene- 
fit.85 Where  risks  are  remote  we  do  not  always  throw  them  upon  the 
defendant  in  particular  cases.  The  fluctuation  in  the  rate  of  exchange 
is  common  to  all  money  or  credit  transactions  between  countries.  It  is 
inevitable,  where  this  problem  is  presented,  that  one  party  or  the  other 
will  be  affected  by  a  fluctuation  in  the  rate,  unless  it  is  the  same  at 
the  time  of  judgment  as  at  the  time  of  breach.  If  we  could  have  a 
system  of  jurisprudence  where  a  party  could  get  relief  on  the  same  day 
as  the  breach  of  obligation,  no  problem  like  this  would  arise.  But  as 
things  are  constituted  today  ''the  Courts  do  not  take  any  account  of  the 
necessary  delay  which  must  occur  before  a  case  is  brought  to  trial."  86 

While  the  courts  cannot  take  account  of  the  "necessary  delay 
which  must  occur  before  a  case  is  brought  to  trial"  and  judgment,  they 
should  take  account  of  the  unnecessary  delay  which  may  result  from  the 
adoption  of  the  judgment  day  rule.  "Waiting  to  convert  the  currency 
till  the  date  of  judgment  only  adds  the  uncertainty  of  exchange  to  the 
uncertainty  of  the  law's  delays."  87  Moreover,  should  that  rule  be  adopted, 
if  there  is  a  steadily  rising  rate  of  exchange,  the  plaintiff  may  purposely 
delay  in  starting  a  suit  and  in  securing  a  judgment  in  order  to  secure 
it  at  the  time  when  the  rate  will  be  most  favorable  to  him.  In  other 
words,  he  is  enabled  to  speculate  at  the  expense  of  the  defendant  by 
"jockeying"  to  secure  the  time  of  trial  and  judgment  most  favorable 
to  his  position.88     "It  would  encourage  a  plaintiff  to  hasten  or  postpone 


84  Lebcaupin  v.  Crispin,  supra,  footnote  9,  p.  722. 

85  Cf.  the  leading  trial  date  case  of  Hawes  v.  Woolcock,  supra,  footnote  31, 
pp.  635-36  (giving  the  fluctuation  in  the  rate  as  a  reason  for  its  rule),  with 
Lebeauptn  v.  Crispin,  supra,  footnote"  9,  p.  722  (giving  the  same  reason  for  the 
breach  day  rule),  and  with  what  must  be  regarded  as  a  leading  breach  day  case, 
Owners  of  S.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra,  footnote  10,  p.  549. 
In  Lebcaupin  v.  Crispin,  the  pound  sterling  had  depreciated  (as  compared  with 
the  United  States  dollar),  so  that  the  plaintiff  would  have  benefited  by  the  trial 
date  rule;  while  in  Di  Ferdinando  v.  Simon,  Smits  &  Co.,  supra,  footnote  1,  the 
pound  sterling  had  appreciated  (as  compared  with  the  lira),  so  that  the  plaintiff 
would  not  have  benefited  by  the  trial  date  rule.  Yet  in  both  cases,  the  breach  day 
rule  was  adopted.  The  suggestion  has  been  made  that  the  defendant  should  be 
penalized  by  paying  interest  for  "unnecessary  delay  in  making  payment."  Barry 
v.  Van  den  Ilurk,  supra,  footnote  8,  p.  713.  It  is  very  doubtful  whether  this  sug- 
gestion will  be  adopted.     Di  Ferdinando  v.  Simon,  Smits  &  Co.,  supra. 

86  Barry  v.  Van  den  Hurk,  supra,  footnote  8,  p.  713;  Owners  of  S.  S.  Celia 
v.  Owners  of  S.  S.  Volturno,  supra,  footnote  10,  p.  563. 

87  Owners  of  S.  S.  Celia  v.  Owners  of  S.  S.  Volturno,  supra,  footnote  10, 
p.  558. 

s?  See  Lebcaupin  v.  Crispin,  supra,  footnote  9,  p.  723;  (1920)  20  Columbia 
Law  Rev.  914. 
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the  trial  according  to  his  view  of  the  money  market,  and  he  might  gamble 
on  the  rate  of  exchange."  Likewise,  the  defendant,  though  he  may  not 
control  the  commencement  of  an  action,  yet  on  a  falling  market,  will 
have  a  motive  for  delaying  the  course  of  action,  which  in  practice  he 
may  be  able  to  do  to  a  considerable  extent. 

The  argument  may  suggest  itself  that  a  plaintiff  would  wish  to 
"jockey"  a  suit  along  only  if  he  were  interested  in  getting  the  maximum 
amount  of  currency  of  the  forum ;  but  that  if  he  really  wanted  the  foreign 
currency,  he  would  always  be  treated  fairly  only  if  the  judgment  day 
rule  were  applied,  as  that  would  give  him  the  exact  amount  of  foreign 
currency  called  for  in  the  obligation.  If  such  were  the  plaintiff's  pur- 
pose, and  the  breach  day  rule  were  applied,  it  may  be  said  that  then 
the  plaintiff  is  really  enabled  to  "jockey"  or  speculate  anyhow,  in  order 
to  get  as  much  foreign  currency  as  possible ;  for  he  will  wait  till  it  has 
depreciated  as  far  as  he  thinks  it  will  go,  and  will  then  secure  a  judg- 
ment. For  instance,  suppose  D  breaches  an  obligation  to  pay  2000 
francs  on  a  guaranty  of  a  debt,  and  at  the  time  of  breach  they  were  worth 
$100.  Francs  depreciate,  thereafter,  so  that  on  the  date  P  can  recover 
a  judgment  in  New  York,  $100  will  buy  3000  francs.  Since  on  our 
assumption,  P  really  wants  the  francs,  if  he  recovers  $100  under  the 
breach  day  rule,  he  will  be  able  to  get,  not  the  2000  francs  due  under 
the  obligation,  but  3000  francs.  It  would  be  to  P's  interest,  therefore, 
to  postpone  suit  as  long  as  he  could  (before  the  statute  of  limitations 
had  run)  while  the  franc  was  depreciating. 

While  it  is  true  in  the  case  supposed  that  by  the  application  of  the 
breach  day  rule,  P  is  able  to  get  more  francs  on  the  date  of  judgment 
than  called  for  in  the  obligation,  it  is  not  true  that  this  is  because  P  has 
postponed  suit  in  accordance  with  his   desire  to   speculate  on  the  rate 
■of  exchange  at  the  expense  of  the  defendant.     It  would  be  just  as  easy 
to  speculate  on  the  rate  of  exchange,  if  P  secured  a  judgment  at  once 
and  put  the  money  in  a  bank  here.     He  could  keep  it  there  while  the 
franc  was  depreciating,  and  buy  francs  whenever  he  chose.     So  P  would 
not  have  any  interest  in  postponing  suit  while  the  rate  of  exchange  wyas 
falling,    even   though   he   really   wanted    francs.      Moreover,    the   above 
argument  against  the  breach  day  rule  is  very  similar  to  that  urged  in 
the  case  of  the  "national"  transactions  discussed  above.     The  chief  diffi- 
culty with   such  a  contention   is   in   the   assumption, — that   the  plaintiff 
brings  his  suit  in  New  York  in  order  to  get  francs.     It  is  true  that  the 
obligation  was  payable  in  francs,  but  a  suit  for  damages  brought  in  New 
York  has  for  its  object  the  securing,  not  of  francs  or  of  any  other  foreign 
currency,  but  only  of  dollars.     What  P's  motive  in  making  the  contract 
was,  or  what  his  intention  in  making  the  contract  was,  cannot  alter  the 
fact  that  his  object  and  intention  in  bringing  suit  in  New  York  was  to 
secure  payment  of  damages  in  dollars.    And  to  determine  how  many  dol- 
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lars  he  can  recover,  we  look  to  the  rate  of  exchange  on  francs  prevailing^ 
on  the  date  with  reference  to  which  the  damages  are  ascertainable — 
normally,  the  date  of  breach  of  the  obligation.  If  we  select  that  date,, 
the  damages  are  fixed  at  an  amount  which  has  the  same  relative  value 
all  over  the  world,  and  whether  suit  is  brought  in  Xew  York,  or  London, 
or  Rome,  the  plaintiff  will  recover  the  damages  as  ascertained  on  the 
date  of  breach  of  the  obligation.  The  same  principle  applies  to  any 
damages  liquidated  at  a  later  date,  for  which  the  defendant  is  properly 
chargeable  under  the  law  of  damages. 

(4)  Reasonable  time  rule.  While  the  date  of  breach  seems  a  sound 
date  to  apply  generally,  there  seems  to  be  some  weight  to  the  rule  urged 
on  the  basis  of  the  analog}' 89  of  foreign  currency  to  personal  property 
of  continually  fluctuating  value  in  the  market.  It  has  been  held,  for 
instance,  that  the  measure  of  damages  where  shares  of  stock  are  in- 
volved is  the  highest  value  which  the  stock  reached  within  a  reasonable 
time  after  the  wrong  occurred.90  So  the  rate  of  exchange  selected  in 
our  problem  might  be  the  highest  rate  which  existed  within  a  reasonable 
time  after  the  wrong  occurred,91  for  the  same  reasons  which  lie  behind 
the  stock  rule.  However,  in  dealing  with  currencies,  it  would  seem  de- 
sirable to  select  a  definite  and  easily  ascertainable  date  from  which  to 
compute  the  damages.  The  rule  may  be  arbitrary  in  this  respect,  but 
it  is  convenient  and  easy  to  apply,  and  makes  unnecessary  the  determina- 
tion of  that  often  difficult  question  as  to  what  is  a  reasonable  time. 

(5)  "Transmission  of  funds"0'2 — the  economic  and  practical  opera- 
tion. That  a  federal  court  will  adopt  the  judgment  day  rule  where  there 
has  been  a  loan  of  francs  in  France  on  the  ground  that  it  is  "purely  a 
case  of  transmitting  funds,"  while  a  Xew  York  court  will  adopt  the 
same  rule  where  there  has  been  a  sale  and  delivery  of  goods  for  a  price 
in  francs  in  France  on  the  ground  that  it  is  not  a  case  of  transmission 
of  funds,  as  is  the  case  of  a  bill  of  exchange,  would  lead  one  to  inquire 
just   what  is  really  involved  in   such   transmission   of  funds.      Such  an 

s»See  Ladd  v.  Arkcll  (X.  Y.  1875)  8  Jones  &  Spencer  150,  159;  (1916)  29 
Harvard  Law  Rev.  873. 

»o  Baker  v.  Drake  (1873)  53  X.  Y  211,  2d  appeal  (1876)  66  N.  Y.  518; 
Galliqhcr  v.  Jones  (1889)  129  U.  S.  193,  9  Sup.  Ct.  335:  Dimock  v.  U.  S.  Nat. 
Bank  (1893)  55  X.  J.  L.  296,  25  Atl.  926.  Xot  only  has  this  rule  been  adopted  in 
the  case  of  commercial  securities  like  stocks  and  bonds,  but  it  is  also  applied  to 
other  objects  of  fluctuating  value,  like  produce.    Page  v.  Fowler  (1870)  39  Cal.  412. 

91  Of.  the  rule  stated  in  Kalcher  v.  American  Exp.  Co..  supra,  footnote  37,  and 
in  Oshinsky  v.  Taylor   (1918)    172  N.  Y.  Supp.  23. 

'■'-'  Cf.  Stone,  Some  Legal  Problems  Involved  in  the  Transmission  of  Funds 
(1921)  21  Columbia  Law  Rev.  507.  The  general  discussion  applicable  to  foreign 
bill-,  note*-,  and  other  debts  is  not  entirely  applicable  to  similar  domestic  obli- 
gations, although  the  rule  as  to  the  rate  of  exchange,  where  involved,  would 
seem  to  be  the  same.  See  Oliver  Lee  &  Co.'s  Bank  v.  Walbridge  (1859)  19  N.  Y. 
134,  137  (no  rate  of  exchange  between  cities  in  same  state).  Batch  v.  Colman 
(C.  C.  D.  Ind.  1840)  Fed.  Cas.  791  (rate  on  due  date  of  note  to  be  established 
by  evidence;  ;  Price  v.  Teal  (C.  C.  D.  Ind.  1847)  Fed.  Cas.  Xo.  11,417  (note  pay- 
able  with  rate  ot  exchange— held,  rate  to  be  applied  as  of  due  date  rather  than 
trial   date). 
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inquiry  may  aid  us  further  in  determining  whether  the  Appellate  Division 
in  Sirie  v.  Godfrey  was  justified  in  departing  from  what  seemed  to  be 
the  established  New  York  rule.  It  seems  quite  apparent  that  the  problem 
before  us  may  become  quite  confused  by  distinctions  attempted  on  the 
basis  of  "transmission  of  funds."  To  say  that  in  one  case  we  are  dealing 
with  transmission  of  funds  and  in  another  we  are  not,  gets  us  nowhere. 
Either  we  are  dealing  with  transmission  of  funds  in  all  cases  or  we  are 
dealing  with  it  in  no  case.  As  a  matter  of  fact,  "transmission  of  funds" 
is  apt  to  become  here  one  of  "those  lighthouses  throwing  out  darkness" 
which  may  quickly  lead  us  on  the  rock  of  confusion.  We  must  realize 
that  we  are  really  facing  a  problem  of  damages,  best  solvable  along  the 
lines  of  the  familiar  usage  of  merchants  and  the  general  rules  of  dam- 
ages, with  our  eye  always  on  the  need  for  simple  and  easily  applicable 
practical  rules.  We  can  be  helped  in  doing  this  by  a  knowledge  of  the 
actual  operation  of  the  rate  of  exchange,  and  in  understanding  what  is 
involved  directly  and  indirectly  in  transmission  of  funds,  so  that  we 
need  not  also  become  mystified  by  that  wordy  term  "rate  of  exchange." 

Suppose  A  in  New  York  owes  B  in  London  £100,  due  January  1, 
1923.  As  a  matter  of  fact  how  does  A  meet  his  obligation  on  January  1  ? 
He  does  not  go  around  on  the  market  in  New  York  and  buy  up  £100, 
either  gold  sovereigns  or  other  legal  English  pounds,  and  send 
them  by  ship  to  his  creditor  in  London.  Of  course,  A  might  search  the 
market  and  probably  could  ultimately  find  100  gold  sovereigns  and  ship 
them  across  the  ocean  to  be  in  London  on  January  1,  but  in  practice 
we  know  he  does  not  do  that.  What  he  does  do  is  to  go  to  a  banker 
and  buy  from  him  a  bill  of  exchange  drawn  on  some  English  bank  or 
commercial  house  for  £100,  and  he  pays  for  this  in  United  States  money 
at  the  rate  of  exchange  prevailing  when  he  buys.93  This  bill  of  exchange, 
A  sends  to  his  creditor  B  in  London  in  payment, — in  this  way  really 
"transmitting  funds," — a  credit.  Then  in  the  ordinary  course  of  banking 
operations  B  gets  a  credit  and  the  drawee  of  the  bill  pays  that  credit, 
or  has  it  deducted  from  his  bank  account,  at  the  same  time  debiting  a 
like  amount  against  the  drawer  bank  in  New  York.  The  reason  this 
is  possible  is  because  the  New  York  bank  has  a  credit  in  pounds  on  a 
London  bank  or  house.  How  are  such  credits  established?  Ordinarily, 
they  arise  out  of  international  commercial  transactions.  A  New  York 
merchant  ships  cotton  to  a  London  merchant  and  if  the  price  has.  been 
fixed  in  pounds,  the  New  York  merchant  draws  on  the  London  merchant 
for  so  many  pounds  payable  to  the  seller.  The  New  York  merchant 
then  sells  this  bill  (usually  after  acceptance)  to  a  New  York  bank  which 
forwards  it  to  its  correspondent  bank  in  London  and  through  the  normal 
clearing  house  operations  in  London,  the  London  merchant  has  his  ac- 
count debited  for  the  face  of  the  bill  and  the  same  amount  stands  to 

93  See  dissenting  opinion  in  Manners  v.  Pearson,  supra,  footnote  21,  p.  592. 
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the  credit  of  the  New  York  bank  on  the  books  of  the  London  bank. 
In  normal  times,  the  supply  and  demand  of  such  bills  of  exchange,  aris- 
ing out  of  commercial  and  banking  transactions,  determines  the  "rate  of 
exchange,"  i.  e.,  the  price  paid  for  foreign  currency — really  a  credit.94 
This  is  what  determines  what  an  individual  in  a  particular  transaction 
has  to  pay  for  a  credit  in  foreign  currency,  which  he  wants  in  order  to 
transmit  funds  for  the  purpose  of  discharging  an  obligation  or  creat- 
ing one. 

How  then  does  transmission  of  actual  foreign  currency  come  in  at 
all  ?  Merely  in  this  way.  International  balances  of  trade,  as  determined 
by  a  large  number  of  particular  transactions,  are  settled  as  a  matter  of 
fact  in  gold,  considered  as  a  commodity,  and  this  is  true  even  if  the 
contents  of  the  gold  shipment  are  standard  coins  of  the  national  cur- 
rency.95 As  soon  as  a  country's  exports  or  imports  overbalance  each 
other  enough,  the  rate  of  exchange  will  vary  so  much  from  par  96  that 
a  shipment  of  gold  will  result  and  drive  the  rate  the  other  way.  For 
instance,  suppose  the  United  States  were  importing  (mainly  from  Eng- 
land) more  goods  than  they  were  exporting.  The  demand  for  foreign 
bills  of  exchange  payable  in  English  pounds  would  be  greatly  increased 
in  the  foreign  exchange  market  of  the  United  States,  and  the  rate  of 
exchange  on  pounds  would  increase.  If  it  increases  enough,  it  will  then 
be  cheaper  for  a  debtor  here  actually  to  get  gold  dollars,  pay  the  cost 
of  freight,  insurance,  etc.,  necessary  actually  to  ship  them  to  England,97 


o*  See  Murphy  v.  Kastncr  (1892)  50  X.  J.  Eq.  214,  220,  24  Atl.  564.  The 
abnormal  situation  resulting  from  the  past  war  is  due  to  the  great  excess  of 
-exportations  of  goods  by  the  United  States  over  importations  of  goods,  and  the 
cornering  of  most  of  the  world's  gold  supply  in  the  United  States,  together  with 
the  depreciated  currency  in  foreign  countries,  also  effected  by  the  lack  of  an 
adequate  gold  reserve  and  an  oversupply  of  paper  money.  See  The  Wall  Street 
Journal,  Jan.  5,  1921;  cf.  (1918)  40  Stat.  966,  U.  S.  Comp.  Stat.  (Supp.  1919) 
§  6537(a),  on  stabilization  of  foreign  exchanges,  during  the  war  and  for  the 
two  years  after  its  termination. 

,J5  Gold  is  "a  common  standard  for  value  throughout  the  world."  See 
Pabbri  v.  Kalbflcisch,  supra,  footnote  11,  p.  31.  While  money  units  may  be  kept 
at  a  definite  gold  value,  that  does  not  mean  that  gold  is  the  actual  medium  of 
exchange.  "International  trade  is  carried  on  today  not  in  terms  of  gold  but  in 
terms  of  money  units."  Payment  may  be  made  by  bullion  shipment  or  a  process 
of  clearing  involving  either  "commercial  bills"  or  "bankers'  bills."  E.  E.  Agger, 
op.  cit.  pp.  124,  125  ct  seq. 

'"'■  Many  statutes  have  been  passed  affecting  the  "par  of  exchange."  See  the 
concise  note  in  Murphy  v.  Kastner,  supra,  footnote  94,  p.  220,  citing  Linder,  Legal 
Tender  15-30,  60;  W.  G.  Sumner,  History  of  American  Currency  (1874) 
103,  112.  Cf.  (1873)  17  Stat.  602,  603.  U.  S.  Comp.  Stat.  (1916)  §§6536-40. 
§  6537  was  "An  Act  to  establish  the  Custom-house  Value  of  the  Sovereign  or 
Poun<l  sterling  of  Great  Britain,  and  to  fix  the  Par  of  Exchange."  It  fixes  it 
at  $4.8665   and  makes   it   applicable   "in   the  construction   of  contracts   payable   in 

reigns  or  pounds  sterling."  This  statute,  as  well  as  Rev.  Stat.  §  2903,  were 
repealed,  and  Act  of  Aug.  27,  1894,  §25  was  amended  by  Act  of  May  27,  1921, 
§  403,  making  the  statutory  rule  applicable  to  collections  of  duties  on  importa- 
tions only.     Subd.   (c)  is  of  especial  interest. 

97  The    gold   can   be   taken    to   the    mint    and    made    into    foreign    coins.      The 

iorage  charges  where  they  are  made  do  not  affect  the  principles  above  noted. 

It  should  be  noted  that  the  present  discussion  in  no  way  prevents  a  bill  or  note 

made  payable   in    foreign   currency   from   bding   in    form   a   commercial  instrument. 
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and  there  they  can  effect  payment  at  the  par  of  exchange.  This  par  of 
exchange  is  simply  the  ratio  between  the  number  of  grains  in  one  standard 
gold  coin  (United  States  dollar)  and  those  in  the  other  (English  sov- 
ereign).98 

However,  as  we  have  seen,  our  debtor  who  owes  pounds  in  London 
does  not  ordinarily  ship  to  London  enough  gold  to  purchase  pounds  to 
pay  his  debt,  but  effects  payment  by  means  of  a  bill  of  exchange,  often 
bought  from  a  bank  or  other  dealer,  but  also  possibly  drawn  against  a 
credit  of  his  own  existing  in  London.  This  is  true  whether  he  borrows 
pounds  in  London,"  or  whether  he  buys  gowns  in  London  payable  in 
pounds,100  or  whether  he  assumes  an  obligation  by  acceptance  of  a  bill 
of  exchange  to  have  pounds  in  London.101  In  all  these  cases,  the  "trans- 
mission of  funds"  is  simply  a  transfer  of  credit;  and  the  value  of  that 
credit  at  any  particular  time  is  determined  by  the  commonplace  market 
value  of  such  a  credit.  Foreign  credits  have  a  market  just  like  com- 
modities or  stocks  and  bonds.  The  evidence  sufficient  to  establish  such 
a  value  may  be  the  testimony  of  one  witness  as  to  the  price  he  paid  for 
a  bill  of  exchange  on  the  date  of  breach.102 

While  the  examination  of  the  above  principles  and  analogies  seems 
to  lead  to  but  one  conclusion  on  the  issue  before  us,  the  state  of  the 
authorities  is  not  at  all  settled,  as  we  have  seen.  It  is  submitted  that 
the  question  is  essentially  one  of  the  law  of  damages  and  should  be 
decided  in  accordance  with  the  principles  of  that  branch  of  the  law. 
The  general  rule,  therefore,  in  converting  the  amount  of  foreign  cur- 
rency found  due  to  the  plaintiff  into  currency  of  the  forum,  should  be 
to  apply  the  rate  of  exchange  prevailing  at  the  date  with  reference  to 
which  the  damages  are  ascertainable  103  whether  the  action  be  in   con- 

This  question  is  considered  in  two  recent  articles :  H.  Oliphant,  The  Theory  of 
Money  in  the  Law  of  Commercial  Instruments  (1920)  29  Yale  Law  Journ.  606, 
esp.  619;  R.  M.  Perkins,  May  a  Promissory  Note  Be  Payable  in  Foreign  Money? 
(1920)  5  Iowa  Law  Bull.  209.  It  is  quite  true  for  the  purpose  thus  discussed 
that  foreign  currency  is  not  a  commodity.  Cf.  Thompson  v.  Sloan  (N.  Y.  1840) 
23  Wend.  71  (note  made  in  Buffalo  and  payable  in  "Canada  money"  is  not  a 
negotiable  note  under  the  statute)  ;  Hebblethzvaite  v.  Flint  (1918)  185  App.  Div. 
249,  254,  173  N.  Y.  Supp.  81. 

See  also  Fraenkel,  Some  Aspects  of  the  Law  Relating  to  Foreign  Exchange 
(1920)  20  Columbia  Law  Rev.  832,  dealing  with  the  forms  of  various  transac- 
tions in  foreign  exchange.  The  statement  is  made  that  foreign  currency  here 
is  a  commodity. 

98  The  par  of  exchange  is  of  consequence  only  where  the  two  countries  are 
on  a  gold  basis.  The  normal  variations  sufficient  to  cause  a  gold  shipment  occur 
above  or  below  "the  gold  points." 

99  See  The  Hurona,  supra,  footnote  16. 

100  See  Sine  v.  Godfrey,  supra,  footnote  47. 

101  See  Gross  v.  Mendel,  supra,  footnote  48. 

102  See  Butt  v.  Hoge  (N.  Y.  1858)  2  Hilt.  81.  The  rate  (at  the  time  of  pay- 
ment on  a  domestic  note)  is  "to  be  established  by  evidence,  the  same  as  the  value 
of  any  other  thing."  Batch  v.  Caiman,  supra,  footnote  92;  cf.  McLean  v.  Lafayette 
Bank  (C.  C.  D.  Ohio  1846)  Fed.  Cas.  No.  8,888,  (1848)  Fed.  Cas.  No.  8.889, 
affd  (U.  S.  1851)  13  How.  151;  Bond  v.  Grace  (C.  C.  D.  C.  1802)  Fed.  Cas. 
JNo.  1,622,  citing  Mahon  v.  Grace's  Ex'rs,  Fed.  Cas.  8,967   (under  Virginia  statute). 

3  To  summarize,  it  may  be  said  that  there  is  no  valid   distinction  as  to  the 


250  COLUMBIA  LAW  REVIEW 

tract 1"4  or  in  tort.105  Ordinarily,  this  date  will  be  the  date  of  breach 
of  a  contract  obligation,  whether  for  a  liquidated  or  an  unliquidated 
amount,  or  in  the  case  of  tort  the  date  the  cause  of  action  arose,  or,  as 
to  any  particular  item  of  damage,  the  date  on  which  that  item  became 
liquidated. 

It  is  not  at  all  surprising  that  the  authorities  are  not  found  in  accord 
on  this  problem.  The  question  is  too  new  and  much  law  may  be  expected 
to  be  made  on  the  subject.  The  English  view  seems  to  have  crystallized 
in  favor  of  the  above  general  rule,  except  possibly  in  an  action  on  a 
negotiable  instrument  and  in  an  equity  account  action.  The  question  has 
come  up  in  only  a  few  United  States  jurisdictions,  and  in  those  where 
it  has  come  up,  the  state  of  the  authorities  is  such  that  one  is  hesitant 
to  venture  a  prediction  as  to  what  the  rule  will  be.  However,  that  the 
sound  view  will  be  adopted,  seems  to  be  indicated  in  Illinois  and  the 
federal  Circuit  Court  of  Appeals  for  the  Fifth  Circuit.  While  the  judg- 
ment day  rule  is  stated  in  some  early  cases,  it  is  unfortunate  that  the 
federal  District  Courts  for  the  Eastern  District  of  Pennsylvania,  the 
Southern  District  of  New  York,  and  the  District  of  Oregon  have  given 
that  rule  new  life  in  deciding  the  present  problem.  It  may  be  expected 
that  the  early  cases  will  not  be  relied  upon,  except  to  support  a  view 
adopted  for  reasons  other  than  those  considered  in  those  early  cases, 
which  generally  use  language  much  broader  than  was  required  by  the 
cases  themselves,  and  inappropriate  to  the  present  question.  In  New 
York,  which  has  naturally  been  faced  with  the  question  sooner  than  other 
states,  the  court  of  last  resort  seems  to  lean  toward  the  breach  day  rule. 
While  the  late  Appellate  Division  case  of  Sirie  v.  Godfrey  approves  the 
judgment  day  rule  in  the  case  of  a  sale  of  goods  abroad,  it  is  hoped  that 
the  element  of  confusion  thus  introduced  will  be  eliminated  should  that 
case  reach  the  Court  of  Appeals. 

Edward  Gluck 
New  York  City 


principles  to  be  applied  between  a  sum  due  in  foreign  currency  (1)  here  or 
abroad;  (2)  as  a  debt  or  damages;  (3)  on  a  liquidated  or  unliquidated  demand; 
(4)  on  a  bill  of  exchange  or  any  other  obligation. 

104  This  may,  for  instance,  be  either  the  date  of  maturity  of  an  obligation  to 
pay  a  liquidated  sum,  or  the  date  for  performance  of  an  obligation  to  deliver 
goods  under  a  contract  of  sale  or  carriage.  Where  money  is  deposited  for  trans- 
mission to  a  foreign  country,  and  the  obligation  is  not  performed,  the  "buyer  of 
the  foreign  exchange"  may  ordinarily  recover  the  value  of  the  foreign  currency 
at  the  time  he  demands  a  refund  from  the  seller.  Fliker  v.  State  Bank  (1916)  94 
Misc.  609,  159  N.  Y.  Supp.  730;  Gclfand  v.  State  Bank  (1918)  172  N.  Y.  Supp.  99; 
</.  Summer  v.  Taylor  (1920)  190  N.  Y.  Supp.  153.  Or  if  no  demand  is  made, 
the  value  at  a  reasonable  time  after  the  seller  should  have  made  a  refund.  See 
supra,  footnote  91. 

105  See  supra,  p.  236. 
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NOTES 

Limitations  ox  State  Police  Power  under  the  "Due  Process"  and  "Equal 
Protection"  Clauses. — The  inadequacy  of  the  typical  judicial  interpretation  of  the 
"due  process"  and  "equal  protection"  clauses  of  the  Fourteenth  Amendment  is 
again  illustrated  in  the  recent  case  of  Truax  v.  Corrigan  (1921)  42  Sup.  Ct. 
124.  The  state  of  Arizona  in  framing  its  judicial  code  included  a  provision 
in  terms  substantially  like  the  labor  section  of  the  Clayton  Act,1  forbidding 
the  issue  of  injunctions  to  restrain  peaceful  picketing.2  The  defendant's  union, 
having  fallen  into  a  dispute  with  the  plaintiff,  a  restaurateur,  over  the  conditions 
of  employment  of  some  of  its  members,  called  a  strike.  As  part  of  their  tactics 
they  picketed  the  plaintiff's  place  of  business,  setting  up  placards  and  distributing 
handbills  which  abused  him.  As  a  result  the  plaintiff's  business  dwindled  con- 
siderably. He  sought  an  injunction.  The  Supreme  Court  of  Arizona,  applying 
the  local  statute,  denied  the  injunction.3  On  appeal,  the  United  States  Supreme 
Court,  Justices  Brandeis,  Holmes  and  Pitney  (with  whom  Clarke  concurred)  dis- 
senting, held  the  statute  unconstitutional  as  violating  the  Fourteenth  Amendment. 

The  court  first  considered  the  "due  process"  clause,  realizing  that  it  frequent- 
ly overlaps  the  "equal  protection"  clause.  The  court  freely  grants  that  property 
rights  are  not  absolute,  but  may  be  diminished  in  accordance  with  due  process. 
What  is  "due  process"?  The  phrase  is,  per  se,  colorless,  and  like  the  commerce 
clause,  correspondingly  susceptible  to  legalistic  manipulation.  The  question  is : 
what  process  is  due?  The  words  carry  no  fertilizing  power.4  In  an  early  case  a 
litigant  urged  that  they  were  intended  to  safeguard  traditional  rights,  like  indict- 
ment by  grand  jury.5  The  court,  however,  decided  otherwise.  To  permit  due 
process  to  encase  the  law  in  fixed  molds  would  be  to  stop  all  progress. 

If  due  process  was  to  have  any  other  significance  than  as  a  declaration  of 

i  (1914)  38  Stat.  730,  738,  U.  S.  Comp.  Stat.  (1916)  §  1243d. 

2  By  an  undue  emphasis  on  the  word  "peaceful,"  construing  it  to  mean  that 
the  Act  legalizes  the  placing  of  one  man  at  a  point  of  egress  and  ingress  to  a  place 
of  business  to  convey  accurate  information  about  the  strike  to  prospective  em- 
ployers and  customers  the  Supreme  Court  sustained  the  labor  clause.  American 
Steel  Foundries  v.  Tri-City  Central  Trades  Council  (1921)  42  Sup.  Ct.  72.  The 
Arizona  Court  gave  'peaceful"  its  dictionary  meaning — persuasion  unaccompanied 
by  violence  or  threats  of  violence.  Truax  v.  Corrigan  (1918)  20  Ariz.  7,  176 
Pac.  570.  Chief  Justice  Taft  said  the  statute  as  thus  construed,  legalized 
moral  coercion,  and  was  consequently  invalid. 

In  a  nutshell  the  argument  of  the  majority  was  this.  The  Duplex  Printing 
Co.  v.  J  leering  (1921)  254  U.  S.  443,  41  Sup.  Ct.  172,  held  that  a  business  is  a 
property  right,  and  free  access  to  the  place  of  business  for  customer  and  employee 
is  incidental  to  it.  Jersey  City  Printing  Co.  v.  Cassidy  (1902)  63  N.  J.  Eq.  759, 
53  Atl.  230.  See  (1921)  21  Columbia  Law  Rev.  258.  Any  tortious  interference 
with  this  property  right  that  causes  irreparable  damage  would  be  a  ground  for  an 
injunction.     Labor   unions,   because   of   their  usual   economic   irresponsibility,   have 

i  frequently  restrained  from  picketing.  The  instant  statute  is  capable  of  two 
interpretations.  The  more  probable  one  is  that  it  legitimatizes  a  course  of  con- 
duct of  picketing  like  that  of  the  defendants  in  the  present  case.  Such  a  statute 
is  without  a  precedent.  It  deprives  the  plaintiff  of  property  without  due  process 
of  law.  The  other  interpretation  is  that  the  statute  simply  deprives  the  plaintiff 
of  an  equitable  remedy,  leaving  him  an  action  at  law,  and  the  defendant  subject 
to  criminal  prosecution.  Under  those  circumstances  the  statute  does  not  afford 
the  plaintiff  equal  protection  of  the  law. 

e    Truax   v.    Corrigan,  supra,   footnote   2. 

4  The  closest  historical  analogue  is  the  lex  tcrrac  of  the  Magna  Carta. 

>Hitrtado  v.   California   (1884)    110  U.  S.  516,  4  Sup.  Ct.  111. 
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existing  law,  or  as  an  empty  phrase,  it  had  to  be  invested  with  an  ethical  content. 
Property  is  taken  without  due  process  when  the  state  acts  arbitrarily,6  or  places 
one  under  a  liability  to  which  others  similarly  situated  are  not  subjected.7  In  this 
latter  situation  it  is  akin  to  equal  protection.  In  other  words  "unfair"  legislation 
is  not  "due  process."  The  test  of  fairness  is  seldom  historical.  The  problem  is : 
does  the  legislation  operate  "...  in  subordination  to  the  fundamental  prin- 
ciples of  right  and  justice     .     .     .     "?8 

The  court  has  never  catalogued  these  "fundamental  principles."  Judicial  in- 
clusion and  exclusion  has  been  the  device  used  to  mark  their  limits.  Consequently 
a  unique  situation  developed.  It  has  long  been  settled  that  the  states  have  a 
police  power.9  The  exercise  thereof  results  in  the  evaluating  and  balancing  of 
alleged  public  needs  and  private  rights.10  It  is  a  question  of  public  policy.  The 
Supreme  Court  by  its  interpretation  of  due  process  had  assumed  the  duty  of 
testing  the  reasonableness  of  this  legislation.  It  was  to  measure  legislative  acts  by 
the  yardstick  of  social  needs.  Virtually  the  supreme  court  became  the  supreme 
law-making  body. 

The  court  faced  two  questions  at  the  outset  in  applying  due  process.  The  first 
was :  what  are  the  legitimate  purposes  of  the  exercise  of  the  police  power?  Second- 
ly, what  means  may  the  state  use  to  advance  such  an  end?  The  cases  show  an  ex- 
tremely inclusive  answer  to  the  first  question.  To  preserve  the  health  of  the 
people,  administrative  regulations  of  the  most  stringent  sort  were  permitted.11 
To  guard  against  fraud  various  types  of  dealers  were  required  to  be  licensed.12 
So  the  sale  of  colored  oleomargarine  was  forbidden.13  To  insure  and  facilitate 
justice,  defendants  in  certain  types  of  cases  were  compelled  to  pay  a  reasonable 
attorney's  fee.14  Otherwise  the  judgments  obtained  by  the  plaintiffs  gave  them 
more  moral  than  financial  satisfaction.  A  statute  requiring  banks  to  contribute  to 
a  fund  to  repay  depositors  of  a  defunct  bank  was  sustained.15  The  ultimate  bene- 
fit which  is  derivable  from  a  greater  confidence  in  the  banks,  and  from  avoiding 
the  calamitous  results  of  bank  failures  warranted  the  act.  Even  whimsical  reasons, 
if  you  may  call  them  reasons,  were  sufficient  to  sustain  legislation.  Thus  a  law 
forbidding  cemeteries  within  the  city  limits  was  upheld.16  Counsel  for  the  appel- 
lant stressed  the  great  property  loss  his  client  would  suffer  as  a  result,  and  sought 
to  demonstrate  that  a  cemetery  was  in  no  way  deleterious  to  a  city's  health.  But 
the  court  held  that  it  was  sufficient  if  the  people  thought  they  would  be  injured. 
A  similar  opinion  was  expressed  in  regard  to  vaccination.17  The  tendency  of  the 
court  has  been  to  give  the  police  power  a   free  scope. 

States  have  been  almost  equally  free  in  selecting  the  means  to  achieve  their 
police  end.  An  important  objection  to  police  regulation  has  been  on  the  ground 
of  unfair  classification,  the  equal  protection  aspect  of  due  process.  For  this  reason 
a  statute  which  applied  only  to  businesses  above  a  certain  size  was   declared  in- 

6  Dobbins  v.  Los  Angeles  (1904)   195  U.  S.  223,  25  Sup.  Ct.  18. 

7  Connolly  v.  Union  Sewer  Pipe  Co.   (1902)   184  U.  S.  540,  22  Sup.  Ct.  431. 

8  Truax  v.  Corrigan  (1921)  42  Sup.  Ct.  124,  128. 

9  Commonwealth  v.  Alger  (1851)   61  Mass.  53. 

10  See  License  Cases  (U.  S.  1847)  5  How.  504,  582,  583. 

11  St.  John  v.  New  York  (1906)  201  U.  S.  633,  26  Sup.  Ct.  554;  Lieberman  v. 
Van  De  Carr  (1905)  199  U.  S.  552,  26  Sup.  St.  144;  see  (1922)  22  Columbia  Law 
Rev.  269. 

12  See  (1922)  22  Columbia  Law  Rev.  269. 

^Plumleyv.  Massachusetts  (1894)   155  U.  S.  461,  15  Sup.  Ct.  154. 

14 Atchison,  etc.  Ry.  v.  Matthews  (1899)  174  U.  S.  96,  19  Sup.  Ct.  609;  cf. 
Seaboard  Air  Line  Ry.  v.  Seegers  (1907)  207  U.  S.  73,  28  Sup.  Ct.  28;  contra, 
Gulf,  etc.  Ry.  v.  Ellis  U897)   165  U.  S.  150,  17  Sup.  Ct.  255. 

15  Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104,  31  Sup.  Ct.  186. 

16  Laurel  Hill  Cemetery  v.  San  Francisco  (1910)  216  U.  S.  358,  30  Sup.  Ct.  301. 
17Jacobson  v.  Massachusetts  (1905)   197  U.  S.  11,  25  Sup.  Ct.  358. 
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valid.18  There  was  no  good  cause  for  singling  out  a  business  on  this  ground  alone. 
On  the  other  hand,  railroads  have  been  taxed  for  a  fund  to  provide  for  their 
regulation.19  They  produce  the  need;  hence,  they  should  pay  for  the  remedy. 
The  courts  say  that  if  there  is  a  probable  justification  for  selecting  a  particular 
class  on  which  the  law  operates,  the  statute  is  good.20  Sweeping,  systematic  re- 
forms are  never  required. 

One  of  the  important  classes  of  police  legislation  has  been  devoted  to  dif- 
ferent aspects  of  the  employer-employee  relationship.  Thus  a  statute  forbidding 
the  employment  of  workmen  in  underground  mines  more  than  eight  hours  a  day 
except  in  emergencies,21  and  others  providing  for  specific  methods  of  ascertaining 
and  paying  wages,22  have  been  sustained.  More  important  still  have  been  the  deci- 
sions upholding  the  abolition  of  the  employer's  defenses  of  contributory  negligence  2a 
and  the  fellow  servant 2i  and  assumption  of  risk  doctrines.25  These  reach  their 
height  in  workmen's  compensation  cases.26  None  of  these  laws  was  held  to 
violate  the  "fundamental  rights"  which  a  due  process  clause  guarantees.27 

In  the  light  of  this  mass  of  judge-made  law,  the  pronouncement  of  the  de- 
cision in  the  instant  case  seems  unsound.  The  deprivation  of  property  for  senti- 
mental reasons  is  not  a  violation  of  due  process.28  Why  then  does  it  violate 
due  process,  to  pass  a  statute  abrogating  a  method  of  procedure  which  in  a  par- 
ticular type  of  case,  despite  its  short  career,29  has  been  a  fruitful  source  of  abuse? 
Mr.  Justice  Brandeis  points  out  the  storm  of  controversy  which  has  always  enveloped 
it,30  and  the  strong  practical  considerations  against  it.31  To  these  may  also  be 
added  the  fact  that  the  issue  of  an  injunction  of  a  lower  court  is  really  decisive 
of  the  employment  dispute.  Appeals  take  a  considerable  time  to  reach  the  appel- 
late courts,32  and  meanwhile  the  restraint  of  picketing  breaks  the  strike.  Even 
admitting  that  a  statute  really  deprives  a  plaintiff  of  property,  because  he  loses 
the  only  effective  way  of  preserving  his  rights,  the  result  is  a  typical  situation  in 
police  power  problems.  The  rights  of  the  employers  and  employees  clash :  the 
legislature  decides  which  shall  take  precedence. 

This  argument  is  strengthened  by  the  analogy  which  this  case  presents  to  other 
statutes    involving   the   employer-employee    relationship,    and    which    the   court    has 

i*Cottmg  v.  Kansas  City  Stockyards  Co.  (1901)  183  U.  S.  79,  22  Sup.  Ct.  30. 
In  fact  the  statute  applied  to  one  business  only.  Where  it  was  reasonable  to  de- 
termine the  applicability  by  size,  a  statute  so  doing  was  sustained.  McLean  v. 
Arkansas  (1909)  211  U.  S.  539,  29  Sup.  Ct.  206. 

19  Charlotte  etc.  Ry.  v.  Gibbes  (1892)   142  U.  S.  386,  12  Sup.  Ct.  255. 

20  See  discussion  in  Noble  State  Bk.  v.  Haskell,  supra,  footnote  15. 
^Holdcn  v.  Hardy   (1898)   169  U.  S.  366,  18  Sup.  Ct.  383. 

22  McLean  v.  Arkansas,  supra,  footnote  18;  Knoxville  Iron  Co.  v.  Harbison 
(1901)  183>  U.  S.13,  22  Sup.  Ct.  1. 

28 Missouri  P.  Ry.  v.  Castle  (1912)  224  U.  S.  541,  32  Sup.  Ct.  606. 

z* Missouri  Ry.  v.  Mackey  (1888)  127  U.  S.  205,  8  Sup.  Ct.  1161;  see  infra, 
footnote  26. 

25  Second  Employers'  Liability  Cases   (1912)  223  U.  S.  1,  32  Sup.  Ct.  169. 

™New  Y»rk  Central  Ry.  v.  White  (1916)  243  U.  S.  188,  37  Sup.  Ct.  247; 
Borynis  v.  Folk  (1911)   147  Wis.  327,  133  N.  W.  209. 

-"  Contra,  Ives  v.  South  Buffalo  Ry.   (1911)  201  N.  Y.  271,  94  N.  E.  431. 

'-"■  Laurel  Hill  Cemetery,  supra,  footnote  16. 

29  In  Vegelahn  v.  Gunter  (1896)  167  Mass.  92,  100,  44  N.  E.  1077,  Justice 
Field  says,  "One  of  the  earliest  authorities  in  the  United  States  for  enjoining  in 
equity  acts  somewhat  like  those  alleged  against  the  defendants  in  the  present  case 
is  Sherry  v.  Perkins,  147  Mass.  212  decided  in  1888." 

30  Mr.  Justice  Brandeis  cites  many  articles  in  footnote  34  of  his  opinion. 

31  Supra    footnote  8,  p.  138. 

or  instance,  though  the  dispute  in  the  instant  case  arose  in  April,  1916, 
the  final  decision  was  rendered  in  December,  1921  ;  in  the  American  Foundries 
case,  supra,  footnote  2,  the  dispute  arose  in  1914,  the  final  decision  was  rendered 
December,  1921. 
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sustained.  The  Chief  Justice  attempts  to  draw  a  line  of  demarcation.  He  says 
that  in  the  previous  line  of  cases  an  employer  was  subjected  to  liabilities  in  regard 
to  people  with  whom  he  had  voluntarily  entered  into  contractual  relationship 
"under  a  statute."  33  And  that  in  the  instant  case  he  incurs  liabilities  with  regard  to 
people  with  whom  the  previously  existing  contractual  relationship  has  been  termi- 
nated. It  is  hard  to  see  the  difference  in  the  "broad  distinction"34  noted.  Suppose 
an  employer  wished  to  escape  the  loss  of  the  defense  of  the  fellow-servant  rule. 
He  could  not  do  it  by  ceasing  to  contract  with  any  particular  people.  He  must 
cease  to  contract  with  any  employee;  in  other  words  abandon  the  employer 
status.  A  similar  opening  presents  itself  to  the  employer  in  the  instant  case.  He 
need  only  employ  no  help.  Then  as  to  him  the  statute  is  inoperative.  The  court's 
comment  is  capable  of  another  interpretation  which  results  in  equal  invalidity; 
namely,  that  in  the  "workmen's"  cases  the  employee  may  contract  away  his  rights, 
whereas  in  the  instant  case,  he  may  not.  Frequently  workmen's  statutes  expressly 
forbid  the  contracting  away  of  the  employee's  privileges.35  Similarly  both  types  of 
statutes  apply  to  present  and  prospective  employers.  If  the  abolition  of  the 
assumption  of  risk  defense  is  constitutional,  so  should  be  the  elimination  of  the 
injunction  in  labor  disputes. 

The  distinction  between  "due  process"  and  "equal  protection"  arises  through 
a  shifting  of  emphasis.  The  court  treated  the  latter  separately,  but  equally  fal- 
laciously. While  it  recognizes  that  "equal  protection"  does  not  mean  that  alt 
people  who  might  conceivably  or  even  more  sensibly  have  been  grouped,  must  be, 
it  fails  to  apply  the  rule.  Under  the  law,  the  court  reasons  if  a  competing  restau- 
ranteur  were  to  picket  the  plaintiff's  place  of  business,  he  could  be  enjoined.  But 
the  defendant's  doing  the  same  acts  cannot  be  enjoined.  Hence,  the  plaintiff  is 
denied  the  equal  protection  of  the  law.  The  obvious  answer  to  this  argument  is 
that  the  plaintiff  is  not  adversely  affected  by  the  failure  to  include  competitors  in 
the  privileged  class.  Only  he  who  is  hurt  by  an  omission  can  complain.36  There 
is  a  more  fundamental  reply,  however.  Legislation  is  not  a  symmetrical  scheme. 
It  tries  to  control  disparate  facts.  The  situations  in  labor  disputes  and  in  trade 
rivalries  are  essentially  different — so  wholly  diverse  that  it  has  never  occurred  to 
recorded  memory  to  suggest  the  elimination  of  injunctions  in  the  latter  type  of 
controversies.  The  state  has  the  power  of  selecting  its  objects.  The  workmen's 
compensation  laws  were  not  applied  to  all  industry  at  their  first  passage.  In  some 
states  they  included  only  businesses  having  more  than  a  specified  number  of  em- 
ployees ; 37  in  others,  only  the  more  dangerous  trades.38  Only  with  the  confidence 
born  of  successful  experience  were  the  laws  extended.39 

The  inadequacy  of  a  typical  judicial  interpretation  rests  on  (1)  an  antipathy 
for  those  means  of  reaching  an  end  that  are  foreign  to  the  judges'  customary 
ways  of  thought,  and  (2)  an  obscure  perception  of  the  legitimate  aims  of  the 
police  power.  The  court  seems  to  understand  effort  only  toward  minor  reform.40 
It  does  not  clearly  realize  that  the  maintenance  of  what  in  a  general  way  we  may 

33  "The  broad  distinction  between  one's  right  to  protection  against  a  direct 
injury  to  one's  fundamental  rights  by  another  who  has  no  special  relation  to  him. 
and  one's  liability  to  another  with  whom  he  establishes  a  voluntary  relation  under 
a  statute,  is  manifest  upon  its  statement."    42  Sup.  Ct.  128. 

34  Ibid. 

35  Chicago  etc.  Ry.  v.  McQuire  (1911)  219  U.  S.  549,  31  Sup.  Ct.  259. 
86  Rosenthal  v.  New  York   (1912)   226  U.  S.  260,  33  Sup.   Ct.  27. 

37  See  Borgnis  v.  Folk,  supra,  footnote  26;  Ives  v.  South  Buffalo  R\.,  supra. 
footnote  27. 

38  N.  Y.,  Laws  1910,  c.  67^,  art.  14a. 

39  N.  Y.,  Laws  1914,  c.  41. 

40fi.  g.,  Williams  v.  Arkansas  (1910)  217  U.  S.  79,  30  Sup.  Ct.  493  (forbidding 
soliciting  for  certain  types  of  business  on  trains  within  the  state). 
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call  the  classes  of  those  who  employ  and  those  who  are  employed  is  the  keystone 
of  our  present  national  life.  Researches  in  the  constitutional  history  of  our  country 
reveal  the  understanding  on  the  part  of  the  fathers  of  the  existence  of  the  dominant 
and  servient  elements  of  our  population.41  If  the  court  felt  the  fundamental  char- 
acter of  this  proposition  it  would  probably  be  more  receptive  to  statutes  like  that  in 
the  instant  case.  The  labor  element  in  Arizona  was  sufficiently  intelligent  and  power- 
ful to  force  the  passage  of  the  instant  statute.  The  probable  result  of  it,  if  sus- 
tained, would  have  been  to  satisfy  the  labor  population  and  not  unreasonably 
diminish  the  property  rights  of  employers.  At  the  most,  the  movement  toward 
compulsory  arbitration  would  have  been  accelerated.  The  frustration,  upon  in- 
valid grounds,  of  this  attempt  legally  to  remedy  their  difficulties,  can  but  breed 
dissatisfaction. 


Directed  Verdict  Under  the  New  York  Civil  Practice  Act. — Section  457(a) 
of  the  New  York  Civil  Practice  Act  provides  that  the  "...  judge  may  direct  a 
verdict  when  he  would  set  aside  a  contrary  verdict  as  against  the  weight  of  evi- 
dence." The  provision  is  new,  and  changes  the  New  York  law.  There  was  con- 
siderable confusion  among  the  earlier  authorities  in  this  state  with  respect  to  when 
a  verdict  could  be  directed,  some  cases  apparently  applying  the  test  adopted  by  the 
Civil  Practice  Act,1  others  clearly  repudiating  it.2  The  rule,  in  the  absence  of 
statute,  was  definitely  settled  in  1901  by  the  case  of  McDonald  v.  Metropolitan 
Street  Railway  Co.,3  where  the  court  explicitly  declared  that  the  fact  that  an 
opposite  verdict  could  be  set  aside  as  against  the  weight  of  all  the  evidence  did 
not  constitute  grounds  for  directing  a  verdict,4  though  a  verdict  might  be  directed 
when  a  contrary  one  would  have  to  be  set  aside  for  lack  of  more  than  a  scintilla 
of  evidence.5  Until  changed  by  the  Civil  Practice  Act,  this  doctrine  remained  the 
New  York  law.6     It  is   still  law  in  the  majority  of  jurisdictions7   including  the 

41  Beard,  Economic  Interpretation  of  the  United  States  Constitution  (1913). 


1Dwight  v.  Germania  Life  Ins.  Co.  (1886)  103  N.  Y.  341,  8  N.  E.  654;  Linkauf 
v.  Lombard  (1893)  137  N.  Y.  417,  33  N.  E.  472,  and  cases  cited  therein;  see 
Hcmmens  v.  Nelson  (1893)  138  N.  Y.  517,  529,  34  N.  E.  342.  Fealey  v.  Bull 
(1900)  163  N.  Y.  397,  57  N.  E.  631,  attempts  to  distinguish  the  last  two  cases  on 
the  ground  that  actually  there  never  was  more  than  a  scintilla  of  evidence.  Cf. 
Stuart  v.  Simpson  (N.  Y.  1828)  1  Wend.  376. 

2Bagley  v.  Bowe  (1887)  105  N.  Y.  171,  11  N.  E.  386.  In  Fealey  v.  Bull,  supra, 
footnote  1,  p.  400,  the  court  quotes  Colt  v.  Sixth  Avenue  R.  R.  (1872)  49  N.  Y.  671, 
as  follows:  "It  is  not  enough  to  justify  a  nonsuit  that  the  court  on  a  case  made 
might,  in  the  exercise  of  its  discretion,  grant  a  new  trial  and  give  the  parties 
the  privilege  of  submitting  the  questions  of  fact  to  a  new  jury.  The  evidence  may 
be  sufficient  in  law  to  sustain  a  verdict,  although  so  greatly  against  the  apparent 
weight  of  evidence  as  to  justify  the  granting  of  a  new  trial." 

3  167  N.  Y.  66,  60  N.  E.  282. 

4  "While  in  many  cases,  even  where  the  evidence  is  sufficient  to  sustain  it,  a 
verdict  may  be  properly  set  aside  and  a  new  trial  ordered,  yet,  that  in  every  such 
case  the  trial  court  may  whenever  it  sees  fit,  direct  a  verdict,  and  thus  forever  con- 
clude the  parties,  has  no  basis  in  the  law,  which  confides  to  juries  and  not  to 
courts  the  determination  of  the  facts  in  this  class  of  cases."     Ibid.  69. 

;  Ihid.  70.     See  also  Fealey  v.  Bull,  supra,  footnote  1. 

cGettx  v.  Williams  Silver  Co.  (1917)  221  N.  Y.  34,  116  N.  E.  381;  Sexford  v. 
Southern  Pacific  Co.  (1916)  216  N.  Y.  613,  111  N.  E.  248;  Padburx  v.  Metropolitan 
St.  Rx.  (1902)   71  App.  Div.  616,  75  N.  Y.  Supp.  952. 

7  B.  '/..  Little  Rock.  etc.  Rx.  v.  Henson  (1882)  39  Ark.  413;  Bailey  v.  Robison 
(1908)  233  111.  614,  84  N.  E.  660;  Buford  v.  Louisville  &  Nashville  R.  R.  (1884)  82 
Ky.  286;  McDonounh  v.  Metropolitan  Life  Ins.  Co.  (1917)  228  Mass.  450,  117  N.  E. 
836;  Clark  v.  Stitt  (1894)  12  Ohio  C.  C.  759:  Dinan  v.  Supreme  Council  (1904) 
210  Pa.  456,  60  Atl.  10;  Lewis  v.  Prien  (1897)  98  Wis.  87,  73  N.  W.  654;  see  Altee 
v.  Railway  Co.   (1884)   21    S.  C.  550.  558;  Drew  v.  Lawrence    (1916)    37  S.   Dak. 
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federal  courts,  as  is  indicated  by  the  recent  case  of  Begert  v.  Payne  (C.  C.  A. 
6th  Cir.  1921)  274  Fed.  784. 

The  purpose  of  section  457(a)  apparently  was  to  decrease  the  number  of  new 
trials  and  to  substitute  a  simple  test  for  one  that  was  perplexing  to  both  judges 
and  lawyers.  Simplicity  is  indisputably  a  virtue,  but  it  is  worth  pausing  to  con- 
sider whether  the  advantage  thus  gained  may  not  necessitate  leaving  disputed 
questions  of  fact  to  the  court,  thereby  undermining  our  cherished  tradition  that  the 
determination  of  such  facts  is  for  the  jury. 

At  one  time  the  rule  seems  to  have  been  that  if  a  party  bearing  the  burden  of 
going  forward  with  the  evidence 8  introduced  even  the  minutest  evidence  to 
support  his  contention,  the  case  had  to  be  submitted  to  the  jury,  notwithstanding 
that  there  was  only  one  possible  verdict  which  could  reasonably  be  rendered.9  The 
courts  gradually  adopted  the  practice  of  taking  a  case  from  the  jury  not  merely 
when  there  was  no  evidence,  but  also  when  not  more  than  a  scintilla  of  evidence 
was  proffered.10  This  is  the  rule  in  practically  every  jurisdiction  today.11  It  is 
conceivable  that  a  judge  might  conclude,  after  verdict,  that  the  party  having 
the  burden  of  going  forward  had  not  introduced  more  than  a  scintilla  of  evi- 
dence, and  that  he  erred  in  refusing  to  nonsuit 12  or  to  direct  a  verdict  at  the  trial. 
In  such  a  case,  if  there  is  no  statutory  provision  for  a  judgment  notwithstanding 
the  verdict,  on  the  ground  of  insufficiency  of  proof,13  it  is  the  duty  of  the  judge 
to  set  aside  the  verdict  and  grant  a  new  trial.14  It  is  to  that  situation  that  the 
majority  of  courts  undoubtedly  refer  when  they  assert  that  a  court  "may  .  .  . 
direct  .  .  .  where  the  evidence  .  .  .  is  of  such  a  conclusive  character  that 
the  court  in  the  exercise  of  its  sound  judicial  discretion  would  be  compelled  to  set 
aside  a  verdict  returned  in  opposition  to  it."  15  Such  a  rule,  thus  interpreted,  is  not 
inconsistent  with  the  proposition  set  forth  in  the  McDonald  case,  for  while  it 
may  be  true  that  a  judge  should  direct  a  verdict  whenever  he  would  be  under  a 
duty  to  set  aside  a  contrary  one  for  lack  of  more  than  a  scintilla  of  evidence  to 

620,  624,  159  N.  W.  274;  Mount  Adams  Ry.  v.  Lowery   (C.  C.  A.  1896)   74  Fed. 
463,  470.    See  (1911)  11  Columbia  Law  Rev.  571. 

8  To  avoid  ambiguity  the  phrase  "burden  of  going  forward  with  the  evi- 
dence" is  used  in  preference  to  the  commoner  expression  "burden  of  proof,"  be- 
cause the  latter  has  a  double  connotation;  viz.,  the  "burden  of  establishing"  and 
the  "burden  of  going  forward." 

9  See  Ryder  v.  Womb-well  (1868)  L.  R.  4  Exch.  32,  39;  Improvement  Co.  v. 
Munson  (U.  S.  1871)   14  Wall.  442,  448. 

10Ewing  v.  Goode  (C.  C.  1897)  78  Fed.  442;  Ketterman  v.  Dry  Fork  R.  R. 
(1900)  48  W:  Va.  606,  37  S.  E.  683;  see  opinion  of  Maule,  /.,  in  Jewell  v.  Parr 
(1853.)   13  C.  B.  *909,  *916. 

In  a  few  jurisdictions  a  judge  may  not  direct  in  favor  of  one  having  the 
burden  of  establishing,  on  the  ground  that  the  credibility  of  witnesses  is  to  be  de- 
termined by  the  jury.  Giles  v.  Giles  (1910)  204  Mass.  383,  90  N.  E.  595;  see 
Hunter  v.  Wellington  (1907)  205  Mo.  284,  292,  103  S.  W.  543. 

11  See  1  Chamberlayne,  Modern  Law  of  Evidence  (1911)  §  395;  and  cases  cited 
supra,  footnotes  6  and  8. 

12  While  at  early  common  law  a  plaintiff  could  be  nonsuited  only  by  his  con- 
sent, which  is  still  the  practice  in  the  federal  courts,  today  in  many  jurisdictions 
the  judge  may  order  a  compulsory  nonsuit  or  dismiss  the  complaint  for  failure  of 
proof.  Romero  v.  Snyder  (1914)  167  Cal.  216,  138  Pac.  1002;  Carroll  v.  Grande 
Ronde  Elec.  Co.  (1907)  49  Ore.  477,  75  Pac.  139  (semble)  ;  see  Rudolph  v.  Sen- 
sener  (1912)  39  App.  D.  C.  385,  387  (federal  rule). 

13  At  common  law  a  judgment  non  obstante  veredicto  can  be  entered  only 
when  the  record  shows  an  insufficient  legal  cause  of  action  or  defense.  Plunkett 
v.  Detroit  Elec.  Ry.  (1905)  140  Mich.  299,  103  N.  W.  620;  see  Cruikshank  v.  St. 
Paul,  etc.  Ins.  Co.  (1899)  75  Minn.  266,  268,  77  N.  W.  958. 

14  At  common  law  and  in  the  federal  courts  today,  in  such  a  case  the  extent 
of  the  appellate  court's  power  is  to  grant  a  new  trial.  Slocum  v.  New  York  Life 
Ins.  Co.  (1913)  228  U.  S.  364,  33  Sup.  Ct.  523. 

15  Delaware,  etc.  R.  R.  v.  Converse  (1891)  139  U.  S.  469,  472,  11  Sup.  Ct.  569. 
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support  it,  it  by  no  means  follows  that  he  could  direct  whenever  he  would  have 
the  power  to  set  aside  a  contrary  verdict.  A  judge  may  decide  that  the  party 
having  the  burden  of  going  forward  has  introduced  sufficient  evidence  to  make  out 
a  case  for  the  jury,  and  that,  therefore,  a  verdict  may  not  be  directed.  Neverthe- 
less, in  view  of  all  the  evidence  he  may  in  many  jurisdictions  set  the  jury's  verdict 
aside  as  against  the  weight  of  evidence,  remanding  the  case  for  a  new  trial.16  The 
courts  of  some  jurisdictions,  overlooking  this  distinction  and  misapplying  the 
broad  test  suggested  by  the  majority  of  cases,17  have  held  that  a  court  can  direct 
whenever  it  could  set  aside  the  opposite  verdict  as  against  the  weight  of  evidence.18 
The  value  of  such  a  rule  is  questionable. 

In  setting  aside  a  verdict  the  judge  weighs  all  the  conflicting  evidence  to  de- 
termine if  the  jury's  finding  was  a  reasonable  one.  In  so  doing  he  does  not  finally 
dispose  of  the  disputed  question  of  fact,  but  merely  sends  back  the  case  for  a 
new  trial.  When  a  verdict  is  directed,  however,  the  judge's  construction  of  the  evi- 
dence is  conclusive.  If  he  may  direct  whenever  he  could  set  aside  a  contrary 
verdict,  as  is  permitted 19  by  the  Civil  Practice  Act,  he  is  given  the  power  of 
finally  weighing,  to  a  certain  extent,  all  the  evidence,  and  of  determining  the 
credibility  of  witnesses.  At  common  law  this  is  strictly  within  the  province  of 
the  jury.20 

Furthermore,  it  should  be  noted  that  while  directing  a  verdict  ends  the  case,21 
setting  aside  affords  the  parties  another  jury  hearing.  If  a  second  jury  finds  the 
same  way,  although  on  the  identical  evidence,  it  is  not  improbable  that  the  judge, 
influenced   thereby,    might    sustain    the    second    verdict.22      Thus    a    motion    for    a 

10 Derrick  v.  Harwood  Elec.  Co.  (1920)  268  Pa.  St.  136,  111  Atl.  48;  see  cases 
cited  supra,  footnotes  3  and  6;  1  Chamberlayne,  op.  cit.  §  308.  In  Drew  v.  Law- 
rence, supra,  footnote  6,  p.  625,  the  court  said :  "Inasmuch  as  the  law  presumes 
that  a  new  trial  of  a  cause  will  result  in  a  just  judgment,  there  is  vested  in  trial 
courts  a  wide  discretion  to  set  aside  verdicts  and  grant  new  trials ;  which  dis- 
cretion will  seldom  be  disturbed  by  an  appellate  court,  even  though  from  a  read- 
ing of  the  record  on  appeal  it  appears  that  the  jurymen  fairly  exercised  the  rea- 
soning faculty  in  arriving  at  their  verdict." 

17  Supra,  footnote  13. 

18  Wellington  v.  Corinna  (1908)  104  Me.  252,  71  Atl.  889;  Hinckley  v.  Dan- 
bury  (1908)  81  Conn.  241,  70  Atl.  590;  cf.  Fox  v.  Southern  Pacific  Co.  (1892)  95 
Cal.  234,  30  Pac.  384. 

19  The  Civil  Practice  Act,  in  providing  that  the  "...  judge  may  direct 
.  .  .  ",  appears  to  give  the  court  some  discretion.  But  so  long  as  the  judge 
has  the  power  to  base  a  directed  verdict  upon  all  the  evidence  of  both  parties,  the 
consequences  designated  in  the  text  are  possible. 

20  Baumann  v.  Hamburg-American  Packet  Co.  (1902)  67  N.  J.  L.  250,  51  Atl. 
461.  Of  course  the  judge  does  not  weigh  absolutely  all  the  evidence  in  such  a  case; 
but  he  nevertheless  weighs  it  to  the  extent  of  determining  whether  the  jury  could 
reasonably  find  for  the  party  having  the  burden  of  going  forward  in  view  of  the 
opposing  evidence.  It  is  true  that  even  under  the  rule  of  the  McDonald  case  the 
judge,  upon  motion  to  direct  the  verdict,  does  consider  whether  the  evidence 
proffered  by  the  party  having  the  burden  of  going  forward,  coupled  with  any 
evidence  favorable  to  him  introduced  by  the  other  party,  is  sufficient  to  support  a 
verdict  in  favor  of  the  former.  Bopp  v.  N.  Y.  El.  Vehicle  Transp.  Co.  (1903) 
177  N.  Y.  33,  69  N.  E.  122  (where,  on  the  basis  of  facts  admitted  by  a  co-defendant, 
a  nonsuit  was  denied  both  defendants,  although  the  evidence  which  the  plaintiff 
originally  had  presented  might  have  been  sufficient  to  warrant  a  submission  of 
the  case  to  the  jury).  That  is  different,  however,  from  balancing  the  evidence  of 
both  parties  and  determining  which  should  be  believed. 

21  This  case  like  any  other  may  be  appealed. 

22  Such  an  assumption  seems  more  justifiable  than  the  supposition  that  having 
once  set  aside  a  verdict  a  judge  will  continue  to  set  it  aside  if  again  rendered  on 
the  same  evidence.  "The  time  might  come  when  it  would  be  the  duty  of  the 
court  to  yield  even  to  the  perversities  of  the  jury  and  not  any  longer  interfere 
with  their  verdict,  but  two  verdicts  are  not  ordinarily  conclusive  of  that  duty. 
Three    verdicts    have    sometimes    been    thought    sufficient     ..."      Wright    v. 
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directed  verdict  should  be  granted  with  more  hesitancy  than  a  motion  for  a  new 
trial.23  The  New  York  Civil  Practice  Act,  however,  allows  a  court  to  ignore  this 
difference. 

If  it  be  conceded  that  a  curtailment  of  new  trials  justifies  a  limited  encroach- 
ment on  the  province  of  a  jury,  then  it  is  to  be  noted  that  the  rule  adopted  in  the 
Civil  Practice  Act  partially  fails  of  its  object,  inasmuch  as  it  does  not  prevent 
a  new  trial  in  the  case  where  a  judge  commits  the  error  of  directing  the  verdict 
when  he  could  not  even  have  set  aside  a  contrary  one.  The  difficulty  of  deter- 
mining when  a  verdict  may  be  set  aside  makes  such  an  error  probable. 

A  Minnesota  statute,  aimed  at  the  elimination  of  unnecessary  new  trials, 
provided  as  follows :  "When  at  the  close  of  the  testimony  any  party  to  the  action 
moves  the  court  to  direct  a  verdict  in  his  favor,  and  the  adverse  party  objects 
thereto,  such  motion  shall  be  denied  and  the  court  shall  submit  to  the  jury 
such  issue  or  issues  within  the  pleadings  on  which  any  evidence  has  been  taken, 
as  either  or  any  party  to  the  action  shall  request,  but  upon  a  subsequent  motion, 
by  such  moving  party  after  verdict  rendered  in  such  action,  that  judgment  be 
entered  notwithstanding  the  verdict,  the  court  shall  grant  the  same  if,  upon  the 
evidence  as  it  stood  at  the  time  such  motion  to  direct  a  verdict  was  made,  the 
moving  party  was  entitled  to  such  directed  verdict."  24  Such  a  statute  does  away 
with  the  necessity  of  a  new  trial  and  the  impanelling  of  a  new  jury  in  case  of  an 
erroneous  direction.  If,  on  appeal,  the  judgment  is  reversed,  the  verdict  is  merely 
reinstated.  However,  under  the  Minnesota  statute  a  new  trial  is  not  prevented  in 
the  case  where  the  judge  could  not  direct,  but  has  set  aside  the  verdict  as  against 
the  weight  of  evidence.25 

A  more  efficient  method  of  avoiding  new  trials  might  possibly  be  found  in 
a  combination  of  the  New  York  and  Minnesota  statutes,  i.  e.,  by  requiring  the 
court  to  submit  to  the  jury  every  issue  upon  which  more  than  a  scintilla  of  evi- 
dence has  been  introduced,  and  then  allowing26  the  court  to  enter  a  judgment 
non  obstante  veredicto  whenever  a  contrary  verdict  could  have  been  set  aside  as 
against  the  weight  of  the  evidence.  A  new  trial  would  thus  be  prevented  in 
practically  every  case,27  for  if  the  judgment  notwithstanding  the  verdict  is  re- 
versed, the  appellate  court  would  merely  need  to  reinstate  the  verdict.  If  the  ver- 
dict is  against  the  weight  of  evidence  the  judgment  non  obstante  veredicto  would 


Southern  Exp.  Co.   (C.  C.  1897)  80  Fed.  85,  92;  Hyde  v.  Haak   (1903)   132  Mich. 
364,  93  N.  W.  876. 

23  "But  it  seems  unsound  on  principle  to  assert  such  an  identity  for  two  rea- 
sons—in the  first  place,  because  the  mass  of  evidence  in  the  two  situations  is 
very  different  (for  after  verdict  the  defendant's  evidence  has  to  be  considered  with 
the  rest),  and  in  the  next  place,  because  the  setting  aside  of  a  verdict  leads  merely 
to  a  new  trial,  while  the  ruling  of  insufficiency  leads  usually  to  the  direction  of  a 
verdict  for  the  opponent  (post  §  2495),  and  therefore  a  total  quantity  of  the  pro- 
ponent's evidence  which  would  justify  the  former  might  be  more  than  would 
justify  the  latter."     4  Wigmore.  Evidence   (1905)    §  2494. 

24  Minn.  Gen.  Stat.  (1913)  §  7998.  This  statute  has  since  been  repealed.  See 
Church  of  the  Immaculate  Conception  v.  Curtis  (1915)  130  Minn.  Ill,  119,  153  N. 
W.  259. 

25  The  act  was  intended  to  apply  only  to  those  cases  where  the  court  could 
have  directed  a  verdict  at  common  law.  See  Cruikshank  v.  St.  Paul  Ins.  Co.,  supra, 
footnote  13,  p.  268. 

26  The  judge  should  not  be  completely  deprived  of  his  power  to  set  aside  a 
verdict,  as  a  case  may  arise  when  he  believes  one  of  the  parties  has  not  had  a  fair 
opportunity  to  prove  his  point,  and  justice  demands  that  another  trial  be  granted. 

27  The  only  case  where  a  new  trial  would  not  be  prevented  would  be  when 
the  judge  directed  a  verdict  because  he  erroneously  thought  not  more  than  a 
scintilla  of  evidence  had  been  introduced,  although  as  a  matter  of  fact  a  con- 
trary verdict  could  not  even  have  been  set  aside  as  against  the  weight  of  evidence. 
This  kind  of  error,  however,  is  hardly  apt  to  occur. 
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be  affirmed.  Such  a  procedure  would  of  course  entail  the  often  lengthy  process  of 
obtaining  a  jury  verdict  in  many  cases  where,  under  Section  457(a)  of  the  Civil 
Practice  Act,  a  verdict  would  be  directed.  Whether  the  saving  of  new  trials  would 
more  than  compensate  for  the  time  and  trouble  thus  necessitated  could  only  be 
determined  by  experiment. 


Effect  of  Alteration  of  a  Negotiable  Instrument  upon  Drawee's  Accept- 
ance or  Payment. — Interesting  and  novel  is  the  problem  that  has  arisen  in  the 
recent  case  of  National  City  Bank  of  Chicago  v.  National  Ba>ik  of  the  Republic 
of  Chicago  (111.  1921)  122  N.  E.  832.  X  stole  a  draft  and,  after  skillfully  substitut- 
ing his  name  for  that  of  the  original  payee,  offered  it  to  Y  in  payment  for 
jewelry.  Y  had  the  draft  accepted  by  the  drawee  bank  and  then  parted  with  the 
jewelry  on  the  faith  of  the  acceptance.  Y  deposited  the  instrument  in  the  defend- 
ant bank  which  collected  from  the  drawee.  Having  learned  of  the  alteration, 
the  drawee  sought  to  recover  the  amount  of  the  draft  from  the  defendant,  as 
money  paid  by  mistake.  The  court  denied  recovery  on  the  ground  that  the  drawee 
by  accepting  admitted  the  existence  of  the  payee  and  his  capacity  to  indorse. 

Under  the  doctrine  of  Price  v.  Neal}  adopted  by  the  Negotiable  Instruments 
Law,2  a  drawee  who  has  paid  a  check  or  draft  to  which  the  drawer's  name  has 
been  forged,  cannot  recover  the  sum  paid.3  This  exception  to  the  general  rule  of 
law  permitting  recovery  of  money  paid  under  a  mistake  of  fact  has  usually  been 
extended  to  the  case  of  certification  or  payment  by  a  drawee  bank  in  misreliance 
on  the  state  of  the  drawer's  account.4  But  the  marked  tendency  is  to  limit  this 
doctrine  strictly  and  to  favor  the  application  of  the  usual  rules  governing  mistakes. 
Hence,  many  courts  have  arbitrarily  assumed  negligence  and  have  allowed  recovery 
by  the  drawee  in  the  absence  of  prejudicial  change  of  position  by  a  bona  fide 
purchaser  for  value.5  Where  the  indorsement  of  the  payee  or  other  indorser 
has  been  forged,  the  drawee  can  generally  recover  the  money  paid.6  Where  both 
the  drawer's  and  payee's  signatures  have  been  forged,  opposite  results  have  been 
reached,  the  sounder  view,  assuming  Price  v.  Neal  is  law,  denying  recovery  by  the 

i  (1762)  3  Burr.  1354. 

2  N.  I.  L.  §  62.  In  fact,  this  section  only  covers  an  acceptance,  but  it  is 
generally  agreed  that  by  implication  it  includes  actual  payment. 

3  State  Bank  v.  Cumberland  Savings  &  Trust  Co.  (1915)  168  N.  C.  605,  85  S. 
E.  5;  Cherokee  Nat.  Bank  v.  Union  Trust  Co.  (1912)  33  Okla.  342,  125  Pac.  464; 
McClendon  v.  Bank  of  Advance  (1915)  188  Mo.  App.  417,  174  S.  W.  203.  This 
doctrine  is  unfortunate  in  the  sense  that  it  disrupts  an  otherwise  settled  rule  of  law 
and  produces  logical  inconsistencies. 

4  See   (1921)  21  Columbia  Law  Rev.  805. 

5  Newberry  Savings  Bank  v.  Bank  of  Columbia  (1911)  91  S.  C.  294,  74  S.  E. 
615;  Canadian  Bank  of  Commerce  v.  Bingham  (1907)  46  Wash.  657,  91  Pac.  185; 
Williamsburg  Trust  Co.  v.  Turn  Sudcn  (1907)  120  App.  Div.  518,  105  N.  Y.  Supp. 
33;  National  Bank  of  California  v.  Miner  (1914)  167  Cal.  532,  140  Pac.  27, 
(semble)  ;  Baldinger  &  Kupfcrman  Manufacturing  Co.  v.  Manufacturers-Citizens 
Trust  Company  (1915)  93  Misc.  94,  156  N.  Y.  Supp.  445  {semble);  see  (1921)  21 
Columbia  Law  Rev.  805,  807. 

0  United  States  Mortgage  &  Trust  Co.  v.  Liberty  National  Bank  (1920)  112 
Misc.  149,  184  N.  Y.  Supp.  32;  Farmers'  Bank  &  Trust  Co.  v.  Farmers'  State  Bank 
(Ark.  1921)  231  S.  W.  7;  State  v.  Merchants'  National  Bank  of  St.  Paul  (1920) 
145  Minn.  322,  177  N.  W.  135 ;  Leather  Manufacturers'  Bank  v.  Merchants'  Batik 
(1888)  128  U.  S.  26,  9  Sup.  Ct.  3  (before  N.  I.  L.).  The  reason  advanced  in 
the  last  two  cases  for  holding  the  collecting  bank  liable  on  its  indorsement  seems 
wrong,  for  the  drawee  is  not  a  purchaser.  Cf.  Cherokee  Nat.  Bank  v.  Union 
Trust  Co.,  supra,  footnote  3.  Otherwise  Price  v.  Neal  would  have  to  be  denied 
also,  since  the  holder  upon  indorsing  would  be  warranting  the  drawer's  signature. 
Such  a  result  has  actually  been  reached  where  the  indorser  was  the  payee. 
Williamsburg  Trust  Co.  v.  Turn  Suden,  supra,  footnote  5. 
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drawee.7  Where  a  check  or  other  bill  was  raised  in  amount  before  acceptance,  the 
courts  before  the  Act  generally  held  that  the  drawee  did  not  vouch  for  the 
genuineness  of  the  body  of  the  bill  and  could  recover  the  money  paid.8  Likewise, 
under  the  Act  the  drawee  is  held  to  affirm  only  the  genuineness  of  the  drawer's 
signature  and  the  existence  of  sufficient  funds  to  meet  the  instrument.9  Only  two 
cases,  both  very  recent,  have  been  found  with  facts  similar  to  the  instant  case, 
i.  e.,  eradication  of  the  payee's  name  and  insertion  of  another,  and  both  are  opposed 
to  the  instant  case.10  It  is  to  be  noted  that  all  these  cases  are  predicated 
largely  on  the  theory  that  the  bank  has  an  opportunity  to  verify  the  drawer's 
signature  and  the  state  of  his  account,  but  has  no  means  of  ascertaining  by  com- 
parison whether  the  payee's  indorsement  has  been  forged,  or  his  name  altered,  or 
the  amount  of  the  instrument  raised.  But,  as  a  matter  of  fact,  if  the  drawer's 
name  has  been  so  skillfully  forged  as  to  pass  undetected  by  the  bank  despite  rea- 
sonably prudent  comparison,  how  has  the  bank  any  more  chance  to  discover  the 
forgery  than  to  find  the  alteration  of  the  amount  or  payee?11 

Professor  Ames  vigorously  contended  before  the  Act  that  on  principle  an 
alteration,  before  acceptance,  of  any  of  the  terms  of  an  originally  genuine  bill 
should  not  affect  the  liability  of  the  acceptor  to  an  innocent  holder,12  and,  taking 
the  words  of  the  Act  literally,  there  is  much  to  commend  this  view.  The  acceptor 
engages  that  he  will  pay  the  instrument  "according  to  the  tenor  of  his  acceptance."  13 
A  drawee  accepting  an  instrument  raised  from  $100  to  $1000  contemplates  paying 
$1000,   and,   as   in  the  instant  case,   where   P's  name   as   payee  has   been   changed 

7  Farmers'  Nat.  Bank  of  Augusta  v.  Farmers'  and  Traders'  Bank  (1914)  159 
Ky.  141,  166  S.  W.  986;  Trust  Company  of  America  v.  Hamilton  Bank  (1908) 
127  App.  Div.  515,  112  N.  Y.  Supp.  84.  The  former  case  in  permitting  the  drawee 
to  recover  shows  the  desire  to  avoid  the  Price  v.  Neal  rule ;  but  the  latter  case  cor- 
rectly argues  that  the  payee  is  really  fictitious  in  that  the  forger  did  not  intend 
him  to  have  an  interest  in  the  instrument.  Cf.  State  Bank  v.  Cumberland,  etc.  Co., 
supra,   footnote  3. 

8  Bank  of  Commerce  v.  Union  Bank  (1850)  3  N.  Y.  230;  White  v.  Continental 
Nat.  Bank  (1876)  64  N.  Y.  316;  Espey  v.  Bank  of  Cincinnati  (U.  S.  1873)  18 
Wall.  604;  contra,  Louisiana  National  Bank  v.  Citizens'  Bank  (1876)  28  La.  Ann.  189. 

9  National  Reserve  Bank  v.  Com  Exchange  Bank  (1916)  171  App.  Div.  195, 
157  N.  Y.  Supp.  316;  McClendon  v.  Bank  of  Advance,  supra,  footnote  3;  cf. 
Interstate  Trust  Co.  v.  United  States  National  Bank  (1919)  67  Colo.  6,  185  Pac. 
260;  contra,  Ozark  Savings  Bank  v.  Bank  of  Bradlcyville  (Mo.  App.  1918)  204  S.  W. 
570. 

10  Interstate  Trust  Co.  v.  United  States  National  Bank,  supra,  footnote  9. 
(There  was  no  certification  here,  merely  payment,  but  that  ought  to  make  no 
difference,  provided  there  has  been  a  change  of  position  in  reliance  on  payment. 
See  also  comment,  supra,  footnote  6)  ;  see  Central  &  National  Bank  v.  F.  IV. 
Drosten  Jewelry  Co.  (1920)  203  Mo.  App.  646,  658,  220  S.  W.  511,  514. 

11  The  doctrine  of  Price  v.  Neal  is  not  really  to  be  explained  on  the  ground 
of  negligence,  since  the  bank  may  not  have  been  negligent,  and  negligence  in  the 
absence  of  a  prejudicial  change  of  position  does  not  prevent  recovery  for  pay- 
ment under  a  mistake  of  fact.  To  this  effect  see  the  article  by  Professor  Ames 
in  (1891)  4  Harvard  Law  Rev.  297.  The  rule  as  to  a  certification  in  misreliance 
upon  the  state  of  the  drawer's  account  seems  based  to  some  extent  on  negligence, 
for  where  no  damage  has  resulted,  i.  e.,  where  there  has  been  no  change  in  reli- 
ance, the  certification  may  be  withdrawn,  although  the  bank  was  negligent.  See 
National  Bank  of  California  v.  Miner;  Baldinger  and  Kupferman  etc.  v.  Manu- 
facturers-Citizens, etc.,  snpra,  footnote  5. 

12  2  Ames,  Cases  on  Bills  and  Notes  (1894)  Index  and  Summary,  p.  791.  Also 
(1891)  4  Harvard  Law  Rev.  306,  307;  Brannan.  The  N.  I.  L.  Annotated  (1920) 
225,  and  Cherokee  National  Bank  v.  Union  Trust  Co.,  supra,  footnote  3,  p.  347, 
cite  this  with  approval  under  the  Act.  Professor  Ames  admitted  the  authorities 
before  the  Act  were  against  his.  view  in  the  cases  of  certification  of  checks. 

13  "According  to  the  tenor  of  his  acceptance"  may  well  be  taken  merely  to 
mean  according  as  the  acceptance  is  general  or  qualified.  Since  subsection  (2) 
expressly  covers  the  case  of  the  payee,  it  is  doubtful  whether  tenor  of  acceptance 
was  meant  to  refer  to  the  payee. 
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to  Z,  the  acceptor  expects  to  pay  a  bill  with  Z  as  payee.  On  the  other  hand,  "the 
acceptor  admits  the  existence  of  the  payee,  and  his  then  capacity  to  indorse." 
From  this  it  can  be  argued  that  there  can  be  only  one  actual  payee,  and  the  in- 
sertion of  Z's  name  does  not  make  him  payee;14  and,  furthermore,  the  drawee 
intends  to  accept  the  bill  as  drawn  by  the  drawer.  Yet  it  seems  odd  to  say  that 
the  acceptor  admits  the  existence  of  P,  who  so  far  as  the  acceptor  knows,  never 
had  the  remotest  connection  with  the  bill.  The  position  of  Professor  Ames  is 
supported  by  analogy  in  that  a  person  negotiating  an  instrument  by  indorsement 
is  taken  io  warrant  its  genuineness  and  his  title.15  Thus,  generally  on  the  theory 
that  the  indorsement  was  a  new  and  separate  contract,16  it  is  no  defense  against  a 
bona  fide  transferee  for  an  indorser  to  show  that  a  note  was  void  by  statute,  hav- 
ing been  given  in  payment  of  a  gambling  debt.17  or  void  for  usury,18  or  that  the 
maker's  signature  was  forged,19  or  made  by  an  agent  without  authority,20  or  that  the 
payee's  indorsement  was  forged,21  or  that  the  issue  of  the  instrument  was  ultra 
vires.22 

An  additional  element,  not  present  in  the  forgery  cases,  should  be  considered 
in  connection  with  the  cases  dealing  with  a  raised  amount  or  altered  payee; 
namely,  the  effect  of  §  124,  which  states  that  a  material  alteration  avoids  an  in- 
strument except  as  against  an  assenting  party  and  subsequent  indorsers,  but  a 
holder  in  due  course  may  enforce  payment  according  to  its  original  tenor.  It 
would  follow  that  an  acceptor  of  a  raised  bill  would  be  liable  at  least  for  the 
original  amount,23  but  curiously  enough,  the  courts  have  usually  failed  to  con- 
sider the  applicability  of  this  section.24  A  change  of  the  name  of  the  payee  is 
also  a  material,  avoiding  alteration.25  But  the  difficulty  is  not  present  in  the  in- 
stant case,  for  the  instrument  in  its  original  tenor  is  payable  to  the  original 
payee  who  must  indorse  it,  and,  hence,  in  two  promissory  note  cases  where  the 
question  has  come  up  the  courts  have  declared  that  the  bona  fide  holder  may  not 
recover  on  an  instrument  where  the  payee's  name  has  been  altered.20 

It  would  seem  then,  that  so  far  as  the  Act  is  concerned,  the  result  of  the 
instant  case  could  be  sustained  or  denied.  But  it  is  not  in  accord  with  the  policy 
of  limiting  Price  v.  Neal  and  allowing  recovery  of  money  paid  under  a  mistake 
of  fact.    Assuming,  as  the  cases  usually  do,  that  certification  means  only  vouching 

14  This  answer  depends  on  the  definition  of  payee — whether  it  means  a  per- 
son, or  a  name  present  in  the  payee  space. 

15  See  N.  I.  L.  §§  65,  66. 

16  Professor  Ames  has  said  it  is  not  really  a  contract  of  warranty,  but  the 
indorser  in  effect  is  drawing  a  new  bill  and  what  has  occurred  before  is  imma- 
terial.   2  Ames,  op.  cit.  233,  n.  1. 

"Wachovia  Bank  &  Trust  Co.  v.  Crafton   (N.  C.  1921)    107  S.  E.  316. 
"  Horowitz  v.   Wollowitz   (1908)   59  Misc.  520.   110  N.  Y.  Supp.  972. 
Lermon  v.  Graucr  (1899)  159  N.  Y.  433,  54  N.  E.  11  (before  N.  I.  L.). 

20  Wamesit  National  Bank  v.  Mcrriam  (1916)  114  Me.  437,  96  Atl.  740. 

21  Packard  v.  Windholz  (1903)  88  App.  Div.  365,  84  N.  Y.  Supp.  666;  aff'd 
(1905)  180  N.  Y.  549,  73  N.  E.  1129;  Main  Street  Bank  v.  Planters'  National 
Bank  (1914)  116  Va.  137,  81  S.  E.  24. 

--/VroY  and  Kulin  Coal  and  Coke  Co.  v.  Huttig  (1916)  174  Iowa  357,  166 
N.  W.  412." 

23  Mc Clcndon  v.  Bank  of  Advance,  supra,  footnote  3. 

24  See  cases,  supra,  footnotes  8  and  9.  One  can  interpret  §  124  as  covering 
only  alterations  made  after  the  acceptor  becomes  liable,  by  likening  subsequent 
acceptors  to  subsequent  indorsers;  but  the  section  mentions  only  indorsers.  Other- 
wise the  view  taken  by  Brannan,  in  supporting  Professor  Ames,  of  the  words 
"engages  to  pay  according  to  the  tenor  of  his  acceptance"  in  §  62  would  conflict 
with  §  124.     See  supra,   footnote  13. 

--International  Bank  v.  Mullen  and  Mullen  (1911)  30  Okla.  547,  120  Pac. 
257;    Hoffman    v.   Planters'  National   Bank    (1901)    99   Va.   480,   39    S.    E.    134. 

2«  Andres  v.  Sibley  H914)  220  Mass.  10.  107  N.  E.  395;  First  National  Bank 
v.  Gridlcx  (1906)    112  App.  Div.  398,  98  N.  Y.  Supp.  445. 
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for  the  drawer's  signature  and  sufficiency  of  funds,  the  fact  that  an  innocent  party 
has  acted  in  reliance  upon  it  to  his  detriment  is  no  ground  for  casting  the  loss 
on  the  bank,  which  has  made  no  misrepresentation.  Besides,  it  is  extremely 
difficult  to  distinguish  in  substance  the  wrongful  insertion  of  a  new  name  and  in- 
dorsement of  that  name,  from  a  plain  forgery  of  the  payee's  name,  and  in  the 
latter  case  it  is  generally  held  that  the  drawee  bank  can  recover  the  money  paid. 
And  such  a  rule  has  been  found  to  satisfy  commercial  convenience.  Therefore, 
especially  in  the  light  of  the  decisions  on  similar  sets  of  facts,  it  is  submitted  that 
the  instant  case  reaches  the  less  desirable  result. 


Workmen's  Compensation  Acts  and  the  Conflict  of  Laws. — In  a  tort 
action  at  law  for  damages  resulting  from  negligent  injury,  the  prevailing  conflict 
of  laws  doctrine  is  that  the  lex  loci  delicti  controls  j1  though  where  the  duty 
arises  out  of  a  contract,  the  lex  loci  contractus  has  been  applied.2  Since  the 
passage  of  workmen's  compensation  acts,  interesting  problems  in  the  conflict  of 
laws  have  arisen.3  It  is  believed  there  are  five  groups  of  possible  operative  facts : 
first,  where  the  contract  of  employment  is  made,  the  injury  occurs,  and  the  suit 
is  brought  in  state  X;  second,  where  the  contract  is  made  and  the  injury  occurs 
in  state  X,  but  suit  is  brought  in  state  Y ;  third,  where  the  contract  is  made  in  state  X, 
the  injury  takes  place  in  state  Y,  and  compensation  is  sought  in  state  X;  fourth, 
where  the  contract  is  made  in  state  X,  the  injury  occurs  in  state  Y,  and  suit  is 
brought  in  state  Y;  and  fifth,  where  the  contract  is  made  in  state  X,  the  injury 
occurs  in  state  Y,  and  suit  is  brought  in  state  Z. 

The  first  group,  of  course,  presents  no  conflict  of  laws  problem  and  throws 
no  light  on  the  nature  of  such  statutes.4 

While  properly  not  involving  any  question  of  the  extraterritorial  effect  of 
compensation  statutes,  the  second  group  of  cases  presents  several  interesting  ques- 
tions in  the  conflict  of  laws.  Clearly  the  Y  statute  could  not  apply.5  Where  a 
valid  obligation  arises  in  state  X  under  the  laws  of  state  X,  the  general  conflict 
of  laws  rule  is  that  it  is  enforceable  in  state  Y  6  unless  some  policy  of  the  forum 
prevents.7  And  this  would  be  true  whether  the  duty  were  considered  to  be  one 
arising  out  of  contract  or  tort.  If  there  is  a  workmen's  compensation  act  in 
state  X  it  is  a  good  defense  to  another  form  of  action  in  state  Y ;  8  or  to  a  claim 
to  compensation  under  the  statute  of  the  forum.9  If,  however,  the  statute  creat- 
ing the  obligation  provides  a  peculiar  remedy  for  the  right  created,  the  courts 
of  the  forum  will  refuse  to  take  jurisdiction.10     Thus  the  courts  of  state  Y  are 

1  Alabama  Great  Southern  R.  R.  v.  Carrol   (1892)   97  Ala.  126,  11  So.  803. 

2  Dyke  v.  Erie  Railway   (1871)  45  N.  Y.  113. 

3  Angell,  Recovery  Under  Workmen's  Compensation  for  Injury  Abroad  (1918) 
31  Harvard  Law  Rev.  619. 

4  Unless  for  instance  some  question  as  to  the  statute  of  limitations  is  involved. 
See  Bauer  v.  Common  Pleas  of  Essex   (1915)  88  N.  J.  L.  128,  95  Atl.  627. 

5  See  Simpson  v.  Atlantic  Coast  Shipping  Co.  (1920)  191  App.  Div.  844,  182 
N.  Y.  Supp.  331. 

6Hamm  v.  Rockwood  Sprinkler  Co.   (1916)  88  N.  J.  L.  564,  97  Atl.  730. 

7  See  Pensabene  v.  Auditore  Co.  (1913)  155  App.  Div.  368,  375,  140  N.  Y. 
Supp.  266. 

sPrdich  v.  New  York  Cent.  R.  R.  (1920)  111  Misc.  430,  183  N.  Y.  Supp.  77. 
A  common  law  action  for  damages  cannot  be  brought.  Bozo  v.  Central  Coal  & 
Coke  Co.  (1919)  54  Utah  289,  180  Pac.  432. 

9  Thompson  v.  Foundation  Co.  (1919)  188  App.  Div.  506,  177  N.  Y.  Supp.  58. 

10Verdicchio  v.  McNab  &  Harlin  (1917)  178  App.  Div.  48,  164  N.  Y.  Supp. 
290  (where  the  court  refused  to  hear  the  case  on  the  ground  that  the  New  Jersey 
statute  under  which  the  claim  was  made  provided  a  forum  in  the  Court  of  Com- 
mon Pleas  of  New  Jersey).  But  see  Doutlnvright  v.  Champlin  (1917)  91  Conn. 
524,  529,  100  Atl.  97. 
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usually  unable  in  compensation  cases  to  enforce  the  act  of  state  X.  This  is  in 
accord  with  the  doctrine  of  Slater  v.  Mexican  Nat.  R.  R.,11  in  which  the  court 
said  that  the  law  of  the  place  of  the  act  is  not  only  the  source  of  the  obligation 
but  determines  its  extent  as  well. 

A  real  question  of  the  extraterritorial  effect  of  compensation  statutes  is 
raised  by  the  cases  falling  under  the  third  group,  i.  e.,  where  the  contract  of 
hiring  is  made  in  state  X,  the  injury  takes  place  in  state  Y,  and  suit  is  brought  in 
state  X.  Where  such  are  the  facts  may  compensation  be  secured  under  the  X 
statute,  or  must  the  rights  of  the  employee  be  restricted  to  those  granted  him  by 
the  law  of  state  Y(a)  where  there  is  a  compensation  statute  in  Y  and  (b)  where 
there  is  no  such  statute? 

Under  the  territorial  theory,  the  application  of  a  law  is  restricted  to  the  con- 
fines of  the  state,  and  duties  cannot  be  imposed  on  persons  beyond  its  borders.12 
It  is  conceded,  therefore,  that,  unless  the  legislature  has  indicated  expressly  or 
by  implication  a  contrary  intent,  a  compensation  act  will  be  presumed  to  have  no 
extraterritorial  effect.13 

In  Gould's  Case1*  the  plaintiff,  under  a  contract  made  in  Massachusetts 
where  he  was  principally  employed,  was  injured  in  New  York.  The  Massachusetts 
court  decided  their  act  had  no  application  to  injuries  received  without  the  state, 
but  said  that  the  law  of  the  state  where  the  injury  occurred  should  control.  This  is 
in  fact  applying  the  tort  theory.  The  Massachusetts  court  seems  to  have  been  in- 
fluenced to  some  extent  by  the  decisions  -under  the  English  Act,15  which  except  in 
the  case  of  seamen  does  not  apply  to  extraterritorial  injuries.16 

In  the  recent  case,  however,  of  Stansberry  v.  Monitor  Stove  Co.  (Minn.  1921) 
183  N.  W.  977,  the  plaintiff's  husband,  a  travelling  salesman,  was  employed  in 
Minnesota  by  the  Minnesota  branch  of  an  Ohio  corporation  and  was  killed  in  the 
course  of  his  employment  in  North  Dakota.  It  was  held  that  the  plaintiff  was 
entitled  to  compensation  under  the  Minnesota  Compensation  Act.  This  is  in 
accord  with  the  New  Jersey  court  which  declared17  that  the  right  to  compensation 
is  contractual  in  nature,  arising  from  an  agreement  implied  in  fact  between  the 
parties.  Extraterritorial  effect  could  therefore  be  given  to  the  New  Jersey  statute, 
and  the  lex  loci  contractus  would  govern  a  foreign  injury.     Where  the  statute  is 

11  (1904)   194  U.  S.  120,  24  Sup.  Ct.  581. 

«  See  Mulhall  v.  Fallon  (1900)  176  Mass.  266,  268,  57  N.  E.  386:  "It  is  true 
that  legislative  power  is  territorial,  and  that  no  duties  can  be  imposed  by  statute 
upon  persons  who  are  within  the  limits  of  another  state." 

13  See  In  re  American  Mut.  Liability  Ins.  Co.,  (Gould's  Case)  (1913)  215 
Mass.  480,  484,  102  N.  E.  693.  An  express  provision  for  extraterritorial  effect  ap- 
pears in  the  Indiana  statute.  Hayenbcck  v.  Leppcrt  (1917)  66  Ind.  App.  261,  117 
N.  E.  531. 

14  Supra,  footnote  13.  California  followed  this  view  in  North  Alaska  Salmon 
Co.  v.  Pillsbury  (1916)  174  Cal.  1,  162  Pac.  93,  the  statute  also  being  construed 
to  be  a  compulsory  one.  An  amendment  to  the  act,  however,  providing  that  the 
commission  have  jurisdiction  over  injuries  outside  the  state  where  the  employee  is 
a  resident  and  the  contract  was  made  in  the  state,  necessitated  a  different  holding 
on  this  point.  Quong  Ham  IVah  Co.  v.  Industrial  Ace.  Commission  (Cal.  1920) 
192  Pac.   1021. 

15  (1906)  St.  6  Edw.  VII,  c.  58. 

™  Tomalin  v.  S.  Pearson  &  Son   [1909]  2  K.  B.  61. 

uRounsoville  v.  Central  R.  R.  (1915)  87  N.  J.  L.  371,  94  Atl.  392,  rei/d 
(1917)  90  N.  J.  L.  176,  101  Atl.  182,  on  the  ground  of  interference  with  the  Federal 
Employer's  Liability  Act.  Accord,  Pierce  v.  Belkins  Van  &  Storage  Co.  (1919) 
185  Iowa  1346,  172  N.  W.  191;  Grinnell  v.  Wilkinson  (1916)  39  R.  I.  447,  98  Atl. 
103;  Gooding  v.  Ott  (1916)  77  W.  Va.  487,  87  S.  E.  862;  contra,  Union  Bridge  & 
Construction  Co.  v.  Industrial  Commission  (1919)  287  111.  396,  122  N.  E.  609, 
where  the  court,  though  saying  the  Illinois  Act  was  contractual  in  nature,  held 
that  it  had  no  extraterritorial  effect.  This  case  seems  to  overrule  Friedman  Mfg. 
Co.  v.  Industrial  Commission   (1918)  284  111.  554,  120  N.  E.  460. 
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optional,  as  is  the  New  Jersey  act,  it  seems  logical  to  consider  that  parties  con- 
tracting within  the  state  do  so  with  reference  to  its  provisions.  In  Kennerson  v. 
Thames  Towboat  Co.16  the  Connecticut  court  followed  this  theory  and  predicated 
liability  on  the  authorization  of  such  a  contract  by  the  Connecticut  statute.  The 
New  York  Act,  which  is  compulsory  in  its  nature,  was  held  in  Matter  of  Post 
v.  Burger  &  Gohlke 19  to  be  extraterritorial  in  its  effect  on  the  ground  that  the 
provisions  of  the  act  should  be  included  and  read  into  the  contract  of  employment. 
The  doctrine  of  these  cases  has  been  limited;  and  the  New  York  courts  have 
refused  to  allow  recovery  where  the  contract  was  to  be  performed  wholly  in 
another  state.20 

But  where  the  state  of  the  contract  has  no  compensation  act,  it  has  been  held 
that  the  law  of  the  place  of  injury  controls;  and,  where  a  compensation  act  was 
there  in  force,  a  common  law  action  for  damages  could  not  be  brought  in  the 
state  of  contracting.21  In  a  jurisdiction  following  the  contract  theory  no  other 
form  of  action  can  be  brought  than  that  prescribed  by  the  statute.22 

In  the  fourth  class  of  cases,  where  the  contract  is  made  in  state  X  and  the 
injury  occurs  and  suit  is  brought  in  state  Y,  it  would  seem  that  the  courts  would 
be  limited  to  a  choice  between  applying  their  own  law  under  the  tort  theory  or, 
where  feasible,  enforcing  the  X  statute,  provided  there  was  one,  under  the  con- 
tract theory,  unless  they  could  say  the  parties  intended  the  lex  loci  solutionis 
to  apply. 

The  Massachusetts  court  indicated  that  it  would  apply  its  own  law  to  in- 
juries occurring  in  Massachusetts  under  a  foreign  contract  of  hiring.23  Yet  this 
might  present  some  difficulties  as  the  Massachusetts  Act  provides   for  insurance. 

The  holdings  of  the  courts  of  state  X  as  to  the  effect  of  the  X  statute  might 
also  complicate  the  issue;  if  state  X  held  that  its  act  had  no  extraterritorial 
effect,  and  if  state  Y  followed  the  contract  theory  to  its  logical  conclusion  the  in- 
jured employee  might  be  without  remedy.  Yet  in  American  Radiator  Co.  v.  Rogge2i 
where  the  contract  had  been  made  in  New  York  there  being  at  that  time  no 
provision  for  compensation  in  that  state,  the  New  Jersey  court  applied  its  own 
act  to  an  injury  occurring  in  New  Jersey.  The  theory  on  which  the  court  justi- 
fied the  result  reached  was  that  by  implication  of  law  the  act  became  part  of  the 
contract;    thus   making   the   liability   quasi-contractual.25 

Following  this  theory  the  Connecticut  court  in  Douthwright  v.  Champlin 26 
applied  their  own  act  to  an  injury  in  Connecticut  under  a  Massachusetts  con- 
tract. They  .held  that  a  new  term  was  incorporated  in  the  agreement  and  the 
Connecticut  Act  would  govern  if  there  was  no  act  in  the  state  of  contracting,27 
or  if  the  courts  of  that  state  had  construed  its  act  as  having  no  extraterritorial 
effect ; 28  though  they  intimated  that,  if  the  Massachusetts  Act  had  been  construed 
to  have  extraterritorial  effect,  they  would  have  endeavored  to  enforce  it.29     Yet 

18  (1915)  89  Conn.  367,  94  Atl.  372. 

19  (1916)  216  N.  Y.  544,  11  N.  E.  351.  Accord,  Jenkins  v.  Hogan  &  Sons,  Inc. 
(1917)  177  App.  Div.  36,  163  N.  Y.  Supp.  707;  Gilbert  v.  Des  Lauriers  Column 
Mould  Co.,  Inc.  (1917)  180  App.  Div.  59,  167  N.  Y.  Supp.  274;  State  Industrial  Com- 
mission v.  Barcne  (1919)   107  Misc.  486,  177  N.  Y.  Supp.  689. 

20  Pedis  v.  Leidcrcr  (1919)  189  App.  Div.  425,  178  N.  Y.  Supp.  449;  see 
Foughty  v.  Ott  (1917)  80  W.  Va.  88,  90,  92  S.  E.  143. 

21  Mitchell  v.  St.  Louis  Smelting  &  Refining  Co.  (Mo.  1919)  215  S.  W.  506. 

22  Anderson  v.  Miller  Scrap  Iron  Co.  (1919)   169  Wis.  106,  170  N.  W.  275. 

23  See  In  re  Gould,  supra,  footnote  13,  p.  485. 

24  (1914)  86  N.  J.  L.  436,  92  Atl.  85,  94  Atl.  85;  accord,  Davidheiser  v.  Hay 
Foundry  &  Iron  Works  (1915)  87  N.  J.  L.  688,  94  Atl.  309. 

25  See  American  Radiator  Co.  v.  Rogge,  supra,  footnote  24,  p.  437. 
H  Supra,  footnote  10.     See  (1917)  27  Yale  Law  Journ.  113. 

27  Douthuright  v.   Champlin,  supra,  footnote  10,  p.  528. 

28  Ibid.  528.  29  Ibidm  529. 
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even  though  there  was  in  force  in  the  foreign  state  a  compensation  act  construed 
to  have  extraterritorial  effect,  the  same  court  in  another  case  30  applied  the  Con- 
necticut Act  on  the  ground  that  the  contract  was  made  with  specific  reference  to 
the  rendering  of  services  in  Connecticut.  Under  the  quasi-contractual  theory,  as 
under  the  tort  theory,  the  law  of  state  Y  would  always  be  applied  despite  express 
contrary   stipulations   in   the   contract.31 

In  a  jurisdiction  following  strictly  the  contract  theory,  the  X  statute  should 
control  the  right  to  compensation;32  and  it  would  seem  that  if  there  were  no 
statute  in  state  X,  the  courts  of  state  Y  should  permit  a  recovery  in  a  common 
law  form  of  action.  On  the  other  hand,  however,  in  a  jurisdiction  adhering  to 
the  tort  theory  the  law  of  state  Y  would  be  held  to  govern.33 

No  decided  cases  have  been  found  which  fall  within  the  fifth  group,  that 
is,  where  the  contract  is  made  in  state  X,  the  injury  occurs  in  state  Y  and  suit  is 
brought  in  state  Z.  Under  no  circumstances  does  it  seem  conceivable  that  the 
court  could  find  an  excuse  for  applying  the  law  of  Z.  Where  both  X  and  Y  would 
apply  the  lex  loci  contractus,  the  courts  of  state  Z  should  enforce  the  X  statute, 
unless  the  remedy  provided  is  impossible  of  enforcement.34  Where  no  compensa- 
tion act  is  in  force  in  state  Y,  and  the  X  courts  have  decided  that  the  X  statute 
has  no  application  to  injuries  outside  the  state,  the  remedy  would  be  limited  to  an 
action  for  damages  and  the  tort  law  of  state  Y  would  control.  Conceivably  the 
courts  of  state  Z  might  consider  what  remedies  would  be  open  to  the  applicant  for 
compensation  in  states  X  and  Y  and  then  choose  the  remedy  that  could  be  most 
conveniently  enforced.  Such  procedure  might  lead  to  serious  complications  in 
the  future  but  in  considering  the  other  cases  de  novo  this  seems  to  be  what  the 
courts  have  really  done. 

Nearly  every  act  differs  from  every  other,  among  other  things,  in  provisions 
for  insurance,  and  in  respect  to  the  composition  and  jurisdiction  of  the  boards  and 
commissions  designated  for  the  adjudication  of  claims.  Because  of  this  diversity 
the  courts  in  interpreting  the  nature  of  the  liability  imposed  according  to  any 
recognized  principles  of  law  are  unable  to  extricate  themselves  from  laby- 
rinthine confusion.  Thus  the  need  for  some  Ariadne  to  lead  them  with  the  guid- 
ing string  of  legislative  uniformity  is  apparent. 


Equitable  Relief  from  Operation  of  Acceleration  Clauses  in  Mortgages. — 
It  is  well  settled  that  a  provision  in  a  mortgage  giving  the  mortgagee  the  right  to 
foreclose  for  the  principal  sum  immediately  upon  a  default  in  the  payment  of  in- 
terest will  be  enforced.1  If  the  creditor,  however,  before  the  day  set  for  payment 
prevents  or  refuses  to  accept  a  tender  of  the  amount  due,  foreclosure  will  be  de- 
nied.2 Where  the  mortgagee  has  received  prior  payments  of  interest  after  they  were 
due  without  claiming  the  right  to  avail  himself  of  the  provision  for  foreclosure,  he 
cannot  take  advantage  of  a  subsequent  default  where  the  purpose  is  not  to  secure 
prompt  payment  of  the  interest  but  only  to  compel  the  defendant  to  deed  him  the 
mortgaged  property.3    Equity  will  also  relieve  a  mortgagor  from  foreclosure  where 

30  Banks  v.  Howlett  Co.  (1918)  92  Conn.  368,  102  Atl;  822. 

31  Carl  Hayenbcck,  etc.  v.  Randall   (Ind.  1920)    126  N.  E.  501. 
32Bamhart  v.  American  Concrete  Steel  Co.  (1920)  227  N.  Y.  531,  125  N.  E.  675. 

33  Rorvik  v.  Xortlu  Pac.  Lumber  Co.   (1920)   99  Ore.  58,   190  Pac.  331. 

34  Supra,  footnote  11. 


1  Buffalo  C.  L.  &  I.  Co.  v.  Swegart  (1916)  176  Iowa  422,  156  N.  W.  70;  first 
State  Bank  of  Decatur  v.  Day  (1915)  188  Mich.  228,  154  N.  W.  101;  Weinstcin  v. 
Sincl   (1909)    133  App.  Div.  441,   117  N.  Y.  Supp.  346. 

-Schicck  v.  Donahue  (1904)  92  App.  Div.  330,  87  N.  Y.  Supp.  206;  Noyes 
v.  Clark    (N.   Y.   1838)    7   Paige  179. 

3  French  v.  Row  (1894)  77  Hun  380,  28  N.  Y.  Supp.  849. 
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the  default  is  occasioned  by  the  appointment  of  temporary  receivers  if  it  appears 
that  the  mortgagee  was  not  injured  by  the  default.4 

In  the  recent  case  of  Trowbridge  v.  Malix  Realty  Co.  (1st  Dept.  1921) 
198  App.  Div.  656,  191  N.  Y.  Supp.  97,  foreclosure  of  a  second  mortgage  was 
denied  although  there  was  an  express  provision  in  the  mortgage  that  upon  a  de- 
fault of  ten  days  in  the  payment  of  interest  due  on  the  first  mortgage,  the  second 
mortgagee  might  foreclose  for  his  whole  debt.  The  defendant  was  not  personally 
liable  on  the  first  mortgage.  He  was  also  owner  of  adjacent  property  on  which 
there  was  a  first  mortgage.  Interest  on  the  mortgage  in  this  suit  and  also  on  the 
first  mortgage  on  the  adjacent  premises  was  payable  on  the  first  of  April,  but  the 
interest  on  the  prior  mortgage  on  the  premises  in  suit  was  due  on  the  first  of 
March.  There  was  no  mention  of  this  in  the  second  mortgage.  The  first  mort- 
gage contained  a  provision  for  foreclosure  in  case  of  default  in  payment  of  in- 
terest for  thirty  days.  There  was  a  default  of  over  ten  days.  The  defendant  first 
learned  of  this  .when  one  of  its  officers  saw  in  a  newspaper  that  the  summons  in 
the  present  action  had  been  served.  It  immediately  tendered  the  amount  due  to 
the  mortgagee.  At  first  blush,  the  decision  seems  somewhat  startling:  the  court  re- 
fuses to  give  effect  to  the  express  provisions  of  the  agreement.3  Such  action,  how- 
ever, is  not  unusual.  Equity  frequently  refuses  to  recognize  the  express  contractual 
provisions  for  the  security  of  a  loan  where  their  enforcement  would  not  be  consonant 
with  substantial  justice.  Thus  equity  protects  the  mortgagor's  equity  of  redemption 
and  refuses  to  allow  him  to  contract  away  his  right  to  redeem. 

On  analogous  grounds,  where  a  relatively  large  sum  has  been  paid,  even  after 
default,  specific  performance  is  granted  of  a  contract  for  the  sale  of  land  although 
it  was  expressly  provided  that  upon  default  of  any  installment  the  rights  under  the 
contract  should  be  forfeited.6  Even  where  it  was  stipulated  that  time  was  of  the 
essence,  a  vendee  obtained  specific  performance  of  such  a  contract  where  it  appeared 
that  the  plaintiff's  default  was  not  wilful  and  the  defendant  was  not  injured."  So 
also  specific  performance  of  a  contract  requiring  the  vendee  to  pay  taxes  was 
granted,  even  though  the  vendee  did  not  pay  before  dlinquency.8  If  the  vendor 
does  not  insist  upon  his  rights  immediately ;  but  allows  the  vendee  to  proceed  or  to 

^Smithy.  Lamb   (1908)  59  Misc.  568,  111  X.  Y.  Supp.  455. 

5  "The  judgment  herein,  providing  that,  upon  the  payment  by  the  defendant 
College  Holding  Company,  Inc..  of  the  full  taxable  costs  and  disbursements  of 
the  plaintiff  herein,  the  defendant  be  relieved  of  the  forfeiture  by  reason  of  its 
default  in  the  payment  of  the  interest  upon  the  prior  mortgage,  and  that  the 
plaintiff's  complaint  be  dismissed  upon  the  payment  of  said  costs  and  disburse- 
ments, and  upon  the  failure  of  the  defendant  to  pay  said  costs  and  disbursements, 
as  aforesaid,  judgment  of  foreclosure  be  granted  plaintiff,  with  costs  of  action, 
amply  protected  all  of  the  plaintiff's  rights."  Trowbridge  v.  Malix  Realty  Co., 
supra,  109.     There  was  no  default  in  pavment  of  interest  on  the  second  mortgage. 

6  John  v.McNeal  (1911)  167  Mich.  148,  132  X.  W.  508:  /;/  re  Dagenham  Dock 
Co.  (1873)  L.  R.  8  Ch.  1022;  cf.  Cornwall  v.  Henson  [19001  2  Ch.  29S  ^  where 
specific  performance  was  denied  because  of  the  plaintiff's  laches  but  damages 
granted). 

'Richmond  v.  Robinson  (1864)  12  Mich.  193:  Grigg  v.  Landis  (1870)  21  X.  T. 
Eq.  494;  In  re  Dagenham  Dock  Co..  supra,  footnote  6;  Camp  Mfg.  Co.  v.  Parker  (C. 
C.  A.  1899)  91  Fed.  705.  The  contract  contained  a  provision  that  if  the  vendee 
"fails  to  pay  any  amount  when  due  it  shall  have  notice  of  ten  days,  and  if.  after 
the  expiration  of  the  ten  days,  it  remains  unpaid,  the  contract  is  at  an  end."  Time 
was  of  the  essence.  The  defendant  wrote  the  plaintiff  asking  him  to  ascertain 
the  amount  due  and  to  send  him  a  check.  A  few  days  later  he  again  wrote  to  the 
same  effect.  The  plaintiff  did  not  pay  until  a  month  later.  Defendant  refused  to 
acc?P.t-  Held,  in  an  action  for  specific  performance,  that  the  letters  were  in-, 
sufficient  notice  to  work  a  forfeiture.  But  see  Hall  &  Rawson  v.  Delaplaine  and' 
others  (1853)  5  Wis.  206,  214. 

*McCartey  v.  Gokey  (1871)  31  Iowa  505. 
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make  improvements,  he  cannot  later  enforce  his  rights.9  And  courts  have  even 
gone  to  the  questionable  extent  of  specifically  enforcing  a  renewal  clause  in  a  lease 
which  because  of  an  unavoidable  accident,  was  not  accepted  until  after  the  date 
specified.10 

Other  cases  in  which  equity  exercises  the  same  discretion  are  those  where 
leases  have  been  given  containing  the  provision  that  the  lease  will  be  abso- 
lutely void  or  that  the  lessor  has  the  right  of  re-entry  on  non-payment  of  rent. 
In  either  case  frequently  the  lessee  will  be  relieved  from  the  forfeiture.11  So, 
where  the  lessor  has  accepted  several  late  payments  without  mentioning  his  rights, 
he  cannot  later  insist  upon  them.12  Likewise,  if  by  mistake  or  accident  a  provision 
for  proper  insurance  has  not  been  fulfilled,  equity  will  grant  relief  against  for- 
feiture.13 A  lessor,  also,  has  been  prevented  from  taking  advantage  of  a  trivial 
breach  of  a  provision  as  to  taxes14  and  as  to  cutting  standing  timber,15  where 
it  appears  that  he  has  not  been  injured. 

In  all  the  above  cases,  the  stipulations  not  enforced  concerned  security.  Their 
non-enforcement  was  due  to  the  fact  that  the  creditor  was  amply  safeguarded  with- 
out the  need  of  subjecting  the  debtor  to  a  forfeiture. 

An  example  of  similar  relief  by  a  law  court  is  the  granting  of  damages  in  a 
contract  action  despite  proof  of  only  substantial  performance  of  an  express  condi- 
tion precedent.16 

Both  upon  principle  and  authority,  therefore,  the  decision  in  Trowbridge  v. 
Malix  Realty  Co.  is  correct.  The  mortgagor  should  be  relieved  from  what  amounts 
to  a  forfeiture17  where  he  is  not  wilfully  in  default  and  where  the  mortgagee  is 
not  damaged.18 

9  Sylvester  v.  Bom  (1890)  132  Pa.  St.  467,  19  Atl.  337;  Grigg  v.  Landis,  supra, 
footnote  7. 

MMonihon  v.  Wakelin  (1899)  6  Ariz.  225,  56  Pac.  735;  New  York  Life  Ins. 
Co.  v.  Rector,  etc.  of  St.  Georges  Church  (1883)  12  Abb.  N.  C.  50;  aff'd  102  N.  Y. 
697.  The  plaintiff  as  trustee  was  assignee  of  a  long  term  lease  which  contained  a 
renewal  clause.  Improvements  of  great  value  ($30,000)  had  been  made  on  the 
premises.  The  plaintiff  was  misled  by  statements  of  the  defendant's  collector  as 
to  the  date  of  expiration  of  the  lease.  As  a  consequence  the  plaintiff  did  not 
notify  the  defendants  of  his  intention  to  renew  until  thirty-six  days  after  con- 
tract time.  Held,  equity  will  relieve  from  forfeiture.  Contra,  Doepfner  v.  Bowers 
(1907)  55  Misc.  561,  106  N.  Y.  Supp.  932.  It  should  be  noted,  however,  that  the 
cases  do  not  involve  the  prevention  of  a  forfeiture  of  rights  which  had  accrued  under 
a  contract.  The  courts  merely  held  open  an  offer  beyond  the  stipulated  time,  and 
held  a  contract  had  been  constituted. 

^McKean  Nat.  Gas  Co.  v.  IVolcott  (1916)  254  Pa.  323,  98  Atl.  955  (void); 
Beach  v.  Nixon  (1853)  9  N.  Y.  35  (void)  ;  Mulvey  Mfg.  Co.  v.  McKinncy  (1914) 
184  111.  App.  476  (right  of  re-entry);  South  Penn.  Oil  Co.  v.  Edgell  (1900)  48 
W.  Va.  348,  37  S.  E.  596  (right  of  re-entry). 

« Palmer  &  Sinner  v.  Barney  Estate  Co.  (1912)  149  App.  Div.  136,  133  N.  Y. 
Supp.  876.     Cf.  supra,  footnote  8. 

"Moctier  v.  Osbom   (1888)   146  Mass.  399,  15  N.  E.  641. 

"Giles  v.  Austin  (1875)  62  N.  Y.  486;  see  Garner  v.  Hannah  (N.  Y.  1857)  6 
Duer  262,  275.     Cf..  supra,  footnote  9. 

"  Baxter  v.  Lansing   (N.  Y.  1838)   7  Paige  350. 

16  (1921)   21   Columbia   Law  Rev.  582  where  the  subject  is  fully  discussed. 

17  See  .Xoyes  v.  Clark,  supra,  footnote  2,  p.  181;  French  v.  Row,  supra,  foot- 
note 3,  p.  384. 

18  Loughcry  v.  Catalono  (1921)  191  N.  Y.  Supp.  436;  Germania  Life  Ins. 
Co.  v.  Potter  (1908)  124  App.  Div.  814,  109  N.  Y.  Supp.  435;  Ver  Planck  v. 
Godfrey  (1899)  42  App.  Div.  16,  58  N.  Y.  Supp.  784;  Noyes  v.  Anderson  (1891) 
124  N.  Y.  175,  26  N.  E.  316;  cf.  Baxter  v.  Lansing,  supra,  footnote  6;  Giles  v. 
Austin,  supra,  footnote  15. 

The  plaintiff  in  the  instant  case  was  not  damaged  since  the  default,  being 
for  less  than  thirty  days,  was  not  of  sufficient  duration  to  permit  the  accelerated 
foreclosure  of  the  first  mortgage. 
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Some  Problems  in  the  Regulation  oe  Licensing. — In  recent  years  there  has 
been  a  growing  disposition  on  the  part  of  a  great  number  of  states  to  require  per- 
sons following  certain  professions  and  trades  to  be  licensed.  The  number  and 
variety  of  these  is  being  constantly  increased.  In  view  of  the  fact  that  the  license  is 
a  sine  qua  non  of  engaging  in  one  of  these  callings,  it  becomes  exceedingly  im- 
portant to  protect  the  licensee  in  the  enjoyment  of  the  license.  That  this  has  been 
recognized  by  many  legislatures  is  evident  from  the  legislation  of  the  past  year. 
Montana,  among  other  states,  has  passed  a  law  requiring  real  estate  brokers  to  be 
licensed.1  This  license  can  be  revoked  by  the  Real  Estate  Commissioner  on  his 
own  investigation ;  but  the  rights  of  the  broker  are  protected  as  he  is  allowed  an 
appeal  to  the  district  court  of  his  own  county  on  all  questions,  either  of  law  or 
fact,  with  the  further  right  of  appeal  to  the  Supreme  Court  of  the  state  as  in 
civil  cases.2  Washington,  in  the  act  creating  a  centralized  licensing  board,3  requires 
a  hearing  by  a  commission  consisting  of  the  newly  created  Director  of  Licenses 
and  two  appointees  of  the  same  calling  as  the  accused,  with  a  right  of  appeal  to  the 
Superior  Court  of  Thurston  County,  with  a  right  of  further  appeal  similar  to 
the  Montana  statute.4  These  statutes  afford  the  maximum  protection  to  the 
licensee,  and  are  both  justified  and  required  by  the  importance  attached  to  licensing. 

The  same  idea  lies  behind  the  licensing  statutes  of  several  states  which  how- 
ever limit  its  application  by  making  a  lower  court  the  court  of  last  resort.  The 
evident  theory  is  that  the  hearing  by  the  licensing  authorities,  where  the  accused 
has  the  usual  rights  of  appearance  by  counsel,  cross-examining  witnesses,  and  in- 
troducing evidence  takes  the  place  of  a  trial.  Thus,  a  review  by  a  lower  court  is 
an  adequate  substitute  for  the  usual  appeal.  This  plan  has  been  adopted  in 
regard  to  real  estate  brokers  in  Idaho5  and  Oregon.6  Idaho  similarly  regulates 
dentists,7  and  Indiana  uses  this  method  with  regard  to  engineers  and  surveyors.8 

New  Jersey 9  and  Tennessee 10  in  dealing  with  the  licensing  of  real  estate 
brokers  provide  for  a  hearing  by  the  licensing  authorities  with  a  right  of  appeal  to 
the  courts  on  points  of  law  only,  the  findings  of  fact  of  the  administrative  authori- 
ties being  conclusive.  This  method  is  analogous  to,  and  very  probably  derived 
from,  the  practice  of  the  federal  government  in  delegating  to  various  administra- 
tive bodies,  as  the  recent  draft  boards,  power  to  hear  complainants,  allowing  an 
appeal  to  the  judiciary  on  certain  specified  grounds.11  While  these  specified 
grounds  include  mixed  questions  of  law  and  fact,  as  whether  the  accused  has  had 
a  full  and  fair  hearing,  the  federal  courts  interpret  them  as  if,  like  in  the  state 
statutes  above,  the  right  of  appeal  rested  only  on  questions  of  law.  It  seems 
probable,  therefore,  that  an  interpretation  of  the  state  statutes  will  be  given  to 
include  just  such  grounds  of  appeal  as  the  federal  courts  allow. 


I  Mont,  Laws  1921,  c.  195. 
"-Ibid.  §§  15,  16. 

3  Wash.,  Laws  1921,  c.  7. 
*Ibid.  §§  103,  106. 
5  Idaho,  Laws  1921,  c.  184,  §  13. 
,;  Ore.,  Laws  1921,  c.  223,  §  13. 
-  Idaho,  Laws  1921,  c.  255,  §  8. 

8  Ind,  Laws  1921,  c.  169,  §  3. 

9  N.  J.,  Laws  1921,  c.  141,  §  14. 
10Tenn,  Laws  1921.  c.  98.  §  15. 

II  United  States  v.  Kinkead  (D.  C.  1918)  248  Fed.  141. 
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A  third  plan  frequently  adopted  by  state  legislatures  makes  revocation  of 
licenses  contingent  on  previous  action  by  the  judiciary.  This  plan  requires 
the  revocation  of  a  license  upon  conviction  of  the  licensee  in  a  court  for  a  crime 
which  indicates  unfitness  to  continue  in  the  vocation.1'-  Sometimes  suffering  a 
judgment  in  a  civil  action  which  is  based  on  deceit  or  fraudulent  dealings  in  the 
business  licensed  is  added.13  For  certain  professions  conviction  of  a  felony  is 
added  to  those  offenses  which  are  peculiarly  against  the  ethics  of  the  profession.14 
Another  method,  similar  in  nature,  is  in  use  in  Porto  Rico  where  the  licensing 
authorities  recommend  proceedings  to  the  attorney  general  for  violations  of  the 
licensing  statute.15 

Appeal  to  higher  administrative  authorities  is  sometimes  allowed.  Ohio 
provides  for  an  appeal  to  the  Board  of  Agriculture  from  a  decision  of  the  Secre- 
tary of  Agriculture  revoking  the  license  of  an  ice  cream  manufacturer.10  And 
Utah  in  instances  of  revocations  of  licenses  provides  for  a  hearing  by  a  com- 
mission of  three  persons  in  the  same  occupation,  who  report  to  the  Director  of 
Licenses,  who  may  act  on  the  report  or  order  a  new  hearing.17  But  under  cer- 
tain circumstances,  on  complaint  of  the  Board  of  Health,  he  can  revoke  the  license 
summarily  upon  refusal  of  a  licensee  to  rectify  the  conditions  complained  of.18 

Several  states  provide  for  a  hearing  by  the  license  board  or  a  commissioner. 
Some  states  are  careful  to  provide  that  at  these  hearings  the  accused  be  given 
the  usual  privileges  of  a  defendant  in  a  trial  in  a  court  of  law.19  Some  merely 
provide   for  a  hearing,20  or  an  opportunity  to   defend.21 

An  interesting  practical  side-light  on  these  statutes  are  the  provisions  as  to 
the  place  where  the  hearing  or  appeal  is  to  be  held.  The  general  practice  in  the 
original  hearing  is  to  allow  the  board  or  person  passing  on  the  charges  to  designate 
the  place  of  the  hearing.22  The  North  Carolina  statute,  however,  provides  that 
the  hearing  shall  take  place  in  the  count}'  where  the  charges  originate.23  And 
the  Oregon  statute  requires  it  to  be  held  in  the  licensee's  county.24  Where 
appeals  are  allowed,  the  general  rule  is  to  allow  the  licensee  to  bring  it  in  his  own 
district  or  county.25  Some  statutes,  however,  provide  that  the  appeal  be  taken  to 
the  court  of  the  county  where  the  board  has  its  central  offices.26  The  results  of  such 
provisions  are  at  once  apparent.  In  a  large  state  the  burden  of  traveling  a  long 
distance  to  appear  at  a  hearing  or  to  take  an  appeal  is  liable  to  be  very  great.  A 
licensee  may  be  put  to  far  greater  expense  merely  to  appear  for  the  purpose  of  de- 
fending than  he  was  to  secure  the  license.  The  requirements  become  especially 
burdensome  when  it  is  considered  that  many  of  them  apply  to  small  tradesmen 
as,  for  example,  druggists  or  barbers,  and  it  is  conceivable  that  one  of  these  might 
be  prevented  from  having  a  hearing  because  of  the  expense  attendant  upon  reach- 

12  Wyo.,  Laws  1921,  c.  31,  §  7  (real  estate  agents  for  cause  showing  dis- 
honesty in  trade  dealings). 

13  Cal.,  Laws  1921,  c.  649,  §  8  (live  stock  auctioneers). 

14  Tex.,  Laws  1921,  c.  75,  §   1    (doctors). 

15  Porto  Rico,  Laws  1921,  c.  15,  §  8. 

16  Ohio  Gen.  Code  (1920)  §  12730  (5),  as  amended,  Laws  1921,  p.  323. 

17  Utah,  Laws  1921,  c.  130,  §  3  (f). 

18  Ibid.  c.  58,  §  1. 

19  Ariz.,  Laws  1921,  c.  135,  §  9;  N.  J.,  Laws  1921,  c.  224,  §  11;  Tenn.,  Laws 
1921.  c.  167,  §  10;  W.  Va.,  Laws  1921,  c.  106,  §  10;  c.  107,  §  26;  Minn.,  Laws  1921, 
c.  523,  §  10;  N.  C,  Laws  1921,  c.  1,  §  5. 

-"  Cal.,  Laws  1921,  c.  693,  §§  12,  24. 

21  Wis.,  Laws  1921,  c.  62,  §  6. 

22  See  supra,  footnotes  8  and  11. 

23  N.  C,  Laws  1921,  c.  1,  §  5. 

24  See  supra,  footnote  9. 

25  See  supra,  footnotes  2  and  8. 

26  See  supra,  footnotes  10  and  11. 
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ing  the  place.  For  this  reason  the  increasing  tendency  to  designate  the  licensee's 
county  as  the  place  of  hearing  and  appeal  is  to  be  recommended  to  legislative 
drafters. 

The  courts  do  not  regard  the  license  strictly  as  property.27  Therefore, 
the  state's  power  of  revocation  is  not  hampered  by  the  "due  process  of  law"  clause 
in  the  Constitution.  Thus,  any  method  of  revocation  would  seem  to  be  consti- 
tutional.28 So  it  will  be  seen  that  the  rights  of  appeal  noted  above  are  purely 
self  limitations  upon  the  power  of  the  state  by  the  legislature.  The  license  is 
generally  a  necessary  exercise  of  the  police  power  by  the  state,  and  its  application 
to  an  increasing  variety  of  occupations  is  easily  foreseeable.  The  present  tendency 
of  legislators  is  to  take  a  broad  view  of  what  callings  are  of  such  a  nature  as  to 
require  regulation  for  the  protection  of  the  general  public.  The  tendency  is  whole- 
some. There  are  two  general  reasons  for  the  necessity  of  licenses,  each  applying  to 
different  classes  of  licensees.  Thus,  doctors,  chemists  and  barbers  are  regulated 
to  protect  the  health  of  the  public,  and  real  estate  brokers,  warehousemen  and  the 
like,  to  protect  those  dealing  with  them  from  fraudulent  practices  easily  consum- 
mated. It  is  fortunate,  however,  that  the  legislatures  have  not  lost  sight  of  the 
position  of  the  licensee.  The  latter  is  entitled  to  all  the  protection  these  modern 
statutes  afford. 

27  See  People  ex  rel  Greenberg  v.  Reid  (1912)  151  App.  Div.  324,  326,  136  N. 
Y.   Supp.  428. 

28  Stone  v.  Fritts  (1907)    169  Ind.  361,  82  N.  E.  792. 
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Admiralty — Jurisdiction  over  Hydro-Aeroplane. — The  defendant's  hydro- 
aeroplane broke  from  its  moorings  in  navigable  waters.  The  plaintiff,  guardian 
of  the  plane,  waded  in  and  was  struck  by  the  propeller.  He  seeks  to  recover 
under  the  state  compensation  law.  Held,  for  the  defendant.  The  plane  is  a  vessel 
and  the  case  comes  within  the  exclusive  jurisdiction  of  admiralty.  Reinhardt  v. 
Newport  Flying  Service  Corp.   (1921)   232  N.  Y.  115. 

The  test  of  whether  a  construction  is  a  vessel  under  admiralty  jurisdiction  is 
its  capability  of  navigation  and  the  "animus  navigandi."  Hughes,  Admiralty  (2d 
ed.  1920)  14.  A  construction  not  navigated,  and  not  intended  for  navigation,  is 
not  a  vessel,  although  capable  of  navigation  and  floating  upon  navigable  waters. 
Cope  v.  Vallette  Dry  Dock  Co.  (1887)  119  U.  S.  625,  7  Sup.  Ct.  336  (dry  dock). 
A  craft  once  a  vessel  but  no  longer  intended  for  navigation,  is  not  within  ad- 
miralty jurisdiction  although  still  capable  of  use  as  a  vessel.  The  Hendrick  Hudson 
(1869)  11  Fed.  Cases,  No.  6355  (hulk  used  as  floating  hotel).  See  Olscn  v.  Birch 
&  Co.  (1901)  133  Cal.  479,  483,  65  Pac.  1032.  But  a  craft  designed  for  navigation 
is  a  vessel  even  if  not  used  solely  for  that  purpose.  Bowers  Hydraulic  Dredging 
Co.  v.  Federal  Contracting  Co.  (D.  C.  1906)  148  Fed.  290;  aff'd  (C.  C.  A.  1907) 
153  Fed.  870  (dredge-boat).  By  statute  a  vessel  is  any  craft  used  or  capable  of 
being  used  for  transportation  on  water.  (1886)  14  Stat.  178;  (1870)  16  Stat.  170, 
U.  S.  Comp.  Stat.  (1916)  §  3.  The  desire  of  admiralty  courts  being  to  secure  a 
uniform  admiralty  law,  they  interpret  "vessel"  very  broadly.  See  Cope  1. 
Vallette  Dry  Dock  Co.,  supra,  629;  Charles  Barnes  Co.  v.  One  Dredge  Boat  (D.  C. 
1909)  169  Fed.  895,  896,  897.  Mere  movement  out  of  waters  under  admiralty  juris- 
diction does  not  prevent  admiralty  from  regaining  its  jurisdiction  when  the  vessel 
returns  into  such  waters.  See  Waring  v.  Clarke  (U.  S.  1847)  5  How.  441,  463,  464; 
Peyroux  v.  Howard  &  Varion  (U.  S.  1833)  7  Pet.  324,  342-44.  A  recent  case  is 
to  be  distinguished  by  the  fact  that  an  aeroplane,  not  a  hydro-aeroplane,  was  in- 
volved. The  Crawford  Bros.  No.  2  (D.  C.  1914)  215  Fed.  269.  Since  neither 
change  of  place  nor  of  character  prevents  a  craft's  being  subject  to  admiralty 
jurisdiction  while  its  character  is  that  of  a  vessel  and  while  it  is  upon  navigable 
waters,  and  since  a  hydro-aeroplane  comes  within  the  statutory  and  judicial  defini- 
tions of  a  vessel,  one  of  its  purposes  being  water  navigation,  it  seems  sound  to 
hold  that  a  hydro-aeroplane  is  within  the  jurisdiction  of  admiralty,  at  least  while 
on  water. 

Brokers — Special  Contract  of  Employment — Commissions.' — The  plaintiff,  a 
broker,  who  contracted  to  sell  property  for  the  defendant  under  an  agreement  that 
his  commission  was  not  payable  unless  title  passed,  secured  a  contract  for  its 
sale.  Before  title  passed,  the  defendant  agreed  to  a  cancellation  because  the  pur- 
chaser stated  he  had  insufficient  funds  to  perform  his  agreement.  In  an  action 
by  the  broker  to  secure  the  balance  of  his  commission,  held,  for  the  defendant. 
Weincr  v.  Infcld    (Sup.  Ct.  App.  T.   1921)    190  N.  Y.  Supp.  82. 

Under  the  ordinary  contract  of  employment,  a  broker  is  entitled  to  his 
commission  upon  securing  a  purchaser  ready  and  able  to  buy.  Flolden  v.  Storks 
(1893)  159  Mass.  502;  34  N.  E.  1069.  A  failure  to  consummate  the  contract  of 
sale,  if  due  to  the  principal's  default,  is  immaterial.  Hecht  v.  Hall  (1895)  62 
111.  App.  100.  And,  when  a  contract  is  made  between  the  vendor  and  vendee  and 
the   passing   of    title   is  not   a   condition,   the   broker   has   earned    his   commission 
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even  though  the  purchaser  defaults.  Alt  v.  Doscher  (1905)  102  App.  Div.  344,  92 
N.  Y.  Supp.  439.  The  ordinary  obligation  of  a  broker  may  of  course  be  changed 
by  a  special  agreement.  See  Parker  v.  Walker  (1888)  86  Tenn.  566,  568-69,  8 
S.  W.  391.  Then  recovery  may  be  had  only  upon  compliance  with  the  terms 
of  such  contract.  Barber  v.  Hildebrand  (1894)  42  Neb.  400,  60  N.  W.  594.  Thus, 
when  the  principal's  satisfaction  with  the  proposed  vendee  is  a  condition  precedent 
to  the  payment  of  the  commission,  the  broker  cannot  recover  unless  his  principal 
is  satisfied.  Walker  v.  Tirrell  (1869)  101  Mass.  257.  If,  however,  the  principal 
releases  the  buyer  from  his  contract  before  the  happening  of  the  condition 
precedent  and  without  the  latter's  default,  the  broker  is  entitled  to  his  commis- 
sion. Littell  &  Sons  v.  Schwartz  (N.  Y.  1920)  192  App.  Div.  353,  182  N.  Y. 
Supp.  638.  But  if,  as  in  the  instant  case,  the  principal  cancels  the  contract  because 
of  any  fault  of  the  purchaser,  the  broker  cannot  recover.  Seymour  v.  St.  Luke's 
Hospital  (1898)  28  App.  Div.  119,  50  N.  Y.  Supp.  989;  contra,  Pinkerton  v.  Hud- 
son (1908)  87  Ark.  506,  113  S.  W.  35. 

Constitutional  Law — Forfeiture  of  Personal  Property — Trial  by  Jury. — The 
defendant's  automobile  was  declared  forfeit  by  the  trial  court  under  a  statute  which 
provided  that  vehicles  used  in  the  illegal  transportation  of  liquor  should  be  for- 
feited without  a  jury  trial.  On  appeal,  held,  this  statutory  denial  of  a  trial  by 
jury  was  unconstitutional.    Keeter  v.  State  (Okla.  1921)   198  Pac.  866. 

The  right  of  trial  by  jury  secured  by  the  state  constitutions  is  the  right  to 
such  a  trial  as  existed  at  common  law  when  these  constitutions  were  adopted. 
Flint  River  Steamboat  Company  v.  Foster  (1848)  5  Ga.  194;  Bycrs  and  Davis 
v.  Commonwealth  (1862)  42  Pa.  St.  89.  The  abatement  of  public  nuisances  without 
judicial  process,  being  well  known  to  the  common  law,  is  now  a  constitutional 
exercise  of  the  police  power.  Coe  v.  Schultz  (N.  Y.  1866)  2  Abb.  Prac.  (n.  s.) 
193;  Mullen  &  Co.  v.  Mosely  (1907)  13  Idaho  457,  90  Pac.  986;  Harvey  v.  De 
Woody  (1856)  18  Ark.  252;  Lawton  v.  Steele  (1894)  152  U.  S.  133,  14  Sup.  Ct. 
499.  A  fortiori  if  a  hearing  is  granted,  it  does  not  follow  that  a  jury  trial  must 
be  allowed.  Kirkland  v.  State  (1904)  72  Ark.  171,  78  S.  W.  770.  Moreover,  these 
are  cases  within  the  jurisdiction  of  equity  and  there  are  no  jury  trials  in  equity. 
Luria  v.  United  States  (1913)  231  U.  S.  9,  34  Sup.  Ct.  10;  Mugler  v.  Kansas  (1887) 
123  U.  S.  623,  88  Sup.  Ct.  273;  Littleton  v.  Fritz  (1885)  65  Iowa  488,  22  N.  W.  641. 
The  right  of  summary  abatement  at  common  law  and  under  the  police  power  is  re- 
stricted, however,  to  property  which  is  usually  used  solely  for  illegal  purposes.  See 
Lawton  v.  Steele,  supra.  It  does  not  include  the  seizure  of  property  ordinarily  used 
for  lawful  purposes,  where  at  least  a  hearing  is  necessary.  McConnell  v.  McKillip 
(1904)  71  Neb.  712,  99  N.  W.  505;  City  of  Chicago  v.  Stock  Yards  Co.  (1896)  164 
111.  224,  45  N.  E.  430.  Nor  does  it  apply  where  an  issue  of  fact  as  to  the  unlawful 
use  maybe  joined.  Greene  v.  James  (1854)  2  Curt.  C.  C.  187.  And  if  the  scope  of  a 
statute  permits  unreasonable  seizures,  as  by  making  no  provision  for  judicial  con- 
demnation, it  is  void.  Lowry  v.  Rainwater  (1879)  70  Mo.  152.  And  if  the  prop- 
erty seized  under  a  statute  with  no  provision  for  a  jury  trial  can  be  used  for  legal 
purposes,  as  for  example  a  vessel,  the  statute  is  void  as  not  within  the  police 
power  of  the  State.  Colon  v.  Lisk  (1897)  153  N.  Y.  188,  47  N.  E.  302.  The  instant 
case  is,  therefore,  sound. 

Constitutional  Law — Referendum — Review  of  Legislative  Discretion. — The 
legislature,  under  a  constitutional  clause  providing  for  a  referendum  on  all  laws 
except  those  necessary  for  the  immediate  preservation  of  the  public  peace,  health, 
and  safety,  passed  an  enactment  which  it  declared  to  be  of  the  type  not  subject 
to  the  referendum.     In  an  action  to  compel  a  referendum,  held,  three  judges  dis- 
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senting,  that  the  legislative  declaration  is  subject  to  judicial  review.  State  ex  rel. 
Pollock  v.  Becker  (Mo.  1921)  233  S.  W.  641. 

Some  jurisdictions  hold  that  a  legislative  determination  that  a  law  is  a 
necessary  emergency  measure  is  subject  to  judicial  review.  State  ex  rel.  Brislawn 
v.  Meath  (1915)  84  Wash.  302,  147  Pac.  11;  see  State  ex  rel.  Wcsthues  v.  Sullivan 

(1920)  283  Mo.  547,  576,  224  S.  W.  327.  Others  declare  the  legislative  finding  con- 
clusive. Kadderly  v.  Portland  (1903)  44  Ore.  118.  74  Pac.  710;  State  ex  rel. 
Larin  v.  Bacon  14  S.  Dak.  394,  85  N.  W.  605.  Should  the  courts  review  acts 
of  a  coordinate  department  of  government  done  in  the  exercise  of  a  dis- 
cretionary power  vested  in  it  by  the  constitution  ?  The  executive  determination 
of  the  existence  of  an  emergency  which  necessitates  the  calling  out  of  the  militia 
is  conclusive.  Martin  v.  Mott  (U.  S.  1827)  12  Wheat.  19.  The  recognition  of  a 
foreign  government  being  discretionary  with  the  executive  department  is  not  sub- 
ject to  judicial  review.  Oetjen  v.  Central  Leather  Co.  (1918)  246  U.  S.  297,  38 
Sup.  Ct.  309.  The  propriety  of  legislation  under  the  "elastic"  clause  being  discre- 
tionary with  Congress  is  not  judicially  reviewable.  First  National  Bank  v.  Union 
Trust  Co.  (1917)  244  U.  S.  416,  37  Sup.  Ct.  734.  However,  where  the  legislature 
is  given  discretion  under  the  police  power,  the  courts  will  look  into  the  substance 
of  the  matter  to  see  if  the  legislature  has  transcended  its  constitutional  author- 
ity. See  Mugler  v.  Kansas  (1887)  123  U.  S.  623,  661,  8  Sup.  Ct.  273.  It  has  been 
said  that  to  allow  the  legislature  to  be  the  sole  judge  as  to  the  existence  of  an 
emergency  could  render  the  referendum  nugatory.  See  State  ex  rel.  Wcsthues  v. 
Sullivan,  supra,  586.  It  seems  that  the  court  would  reach  a  sounder  conclusion  both 
in  governmental  theory  and  as  a  matter  of  practical  policy  in  refusing  to  review 
the  legislature's  exercise  of  discretionary  powers.  For  the  courts  to  reverse  a 
finding  of  fact  by  a  coordinate  body  of  government  appears  a  usurpation  of 
power.  Moreover,  the  legislature  being  more  closely  in  touch  with  political  situa- 
tions should  be  better  able  to  decide  whether  an  emergency  exists. 

Constitutional  Law — Taxation  of  Stock  Exchange  Seat — Jurisdiction. — The 
plaintiff,  who  was  domiciled  in  Ohio,  was  the  owner  of  a  seat  on  the  New  York 
Stock  Exchange.  Ohio  imposed  a  property  tax  upon  it.  Held,  Justices  Holmes, 
Van  DeVanter,  and  McReynolds,  dissenting,  the  tax  is  valid.     Anderson  v.  Durr 

(1921)  42  Sup.  Ct.  15. 

Membership  in  an  exchange,  notwithstanding  limitations  upon  its  use,  is 
property,  and  subject  to  taxation.  Rogers  v.  Hennepin  County  (1916)  240  U.  S. 
184,  36  Sup.  Ct.  265;  State  v.  McPhail  (1914)  124  Minn.  398,  145  N.  W.  108; 
contra,  San  Francisco  v.  Anderson  (1894)  103  Cal.  69,  36  Pac.  1034.  Nothing 
in  the  federal  Constitution  prevents  its  taxation.  Rogers  v.  Hennepin  County, 
supra.  But  unlike  ordinary  property  it  cannot  be  reached  by  levy  or  attachment. 
Pancoast  v.  Gowen  (1879)  93  Pa.  St.  66.  However,  it  passes  to  the  trustee  in 
bankruptcy.  Page  v.  Edmunds  (1903)  187  U.  S.  596,  23  Sup.  Ct.  200.  Whether  it 
is  included  among  the  property  to  be  taxed  under  the  state  statutes,  is  a  matter 
of  local  law.  Rogers  v.  Hennepin  County,  supra.  Assuming  that  a  "seat"  is 
property,  the  next  question  would  be  the  situs  for  taxation.  A  state  cannot  tax 
the  tangible  property  of  its  citizens  when  it  is  permanently  located  in  another 
jurisdiction.  Union  Transit  Co.  v.  Kentucky  (1905)  199  U.  S.  194,  26  Sup. 
Ct.  36.  But  it  can  tax  tangible  property  which  though  physically  outside  the  own- 
er's domicile,  has  not  acquired  a  situs  for  taxation  elsewhere.  Southern  Pacific 
Co.  v.  Kentucky  (1911)  222  U.  S.  63,  32  Sup.  Ct.  13.  Intangible  propery  is 
taxable  at  the  domicile  of  the  owner.  Hawley  v.  Maiden  (1914)  232  U.  S.  1,  34 
Sup.  Ct.  201.  This  is  true  even  though  it  is  also  taxable  in  another  state  by  virtue 
of   having  acquired  a  busines  situs  there.    Columbia  Trust    Co.  v.  Louisville  (1917) 
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245  U.  S.  54,  38  Sup.  Ct.  40.  As  the  Supreme  Court  has  refused  to  apply  the 
same  rule  to  intangible  property  that  is  applied  to  tangible  property,  the  decision 
in  the  instant  case  is  sound. 

Contracts — Impossibility  of  Performance  by  Plaintiff. — The  plaintiff,  a  driver, 
sued  to  recover  the  compensation  stipulated  in  a  contract  with  a  school  district 
for  the  transportation  of  teachers  and  pupils  to  and  from  school  for  a  period 
during  which  school  was  closed  by  order  of  the  State  Board  of  Health  because  of 
an  epidemic.  The  case  was  tried  and  submitted  upon  the  theory  that  the  driver 
was  entitled  to  recover,  if  at  all,  the  stipulated  compensation  as  upon  perform- 
ance. Held,  two  justices  dissenting,  for  the  defendant.  Sandry  v.  Brooklyn 
School  Dist.  No.  78  (N.  Dak.  1921)   182  N.  W.  689. 

Since  there  was  no  actual  performance  in  the  instant  case,  there  could  be  no 
recovery  in  indebitatus  assumpsit  for  work,  labor  and  services  as  upon  a  per- 
formance. But  in  every  contract  there  is  a  promise  implied  not  to  do  anything  to 
prevent  the  other  party  from  performing  and  for  breach  of  this  promise  damages 
may  be  recovered.  Patterson  v.  Meyerhoffer  (1912)  204  N.  Y.  96,  97  N.  E.  472. 
Such  damages  are  measured  by  the  contract  rate  less  what  the  plaintiff  might 
have  earned  elsewhere  had  he  sought  similar  employment  with  reasonable  dili- 
gence. Howard  v.  Daly  (1875)  61  N.  Y.  362.  Here,  the  plaintiff's  performance 
became  impossible  because  of  the  defendant's  act  in  closing  the  schools,  and  the 
question  arises  whether,  if  the  suit  had  been  tried  on  the  proper  theory,  there 
might  have  been  a  recovery.  It  has  been  held  that  no  deduction  can  be  made  from 
a  teacher's  salary  where  a  school  is  closed  during  the  term  on  account  of  an 
epidemic.  Gear  v.  Gray  (1894)  10  Ind.  428,  37  N.  E.  1059.  But  most  of  these 
cases  go  on  the  ground  that  the  teacher  has  been  required  by  the  school  to  hold 
herself  in  readiness  to  teach.  Libby  v.  Inhabitants  of  Douglas  (1900)  175  Mass. 
128,  55  N.  E.  808.  The  teacher  has  in  some  cases,  however,  been  denied  recovery. 
School  Dist.  No.  16  of  Sherman  County  v.  Howard  (1904)  5  Neb.  340,  98  N.  W. 
666.  And  this  seems  in  accord  with  the  generally  accepted  rule  that  where  the 
performance  of  a  promise  becomes  impossible  because  of  a  change  in  the  do- 
mestic law  or  by  order  of  the  executive,  the  performance  is  excused.  Miller  v. 
Taylor  [1916]  1  K.  B.  402  (semble).  This  rule  would  preclude  a  recovery  in  the 
instant  case  for  breach  of  the  implied  promise. 

Criminal  Law — Burglary — Indictment — Variance. — In  an  indictment  for  burg- 
lary, ownership  and  possession  were  laid  in  S  the  owner  of  the  store.  S  had 
been  injured  and  E,  a  clerk,  had  assumed  complete  control  of  the  business.  Held, 
a  variance.  Possession  should  have  been  laid  in  E.  Ratcliff  v.  State  (Tex.  1921) 
229  S.  W.  857. 

To  constitute  a  good  indictment  for  larceny  the  thing  stolen  must  be  charged 
to  be  the  property  of  the  actual  owner,  or  of  a  person  having  a  special  property 
interest.  The  People  v.  Bennett  (1867)  37  N.  Y.  117.  The  existence  of  a  special 
property  interest  in  a  bailee  does  not  prevent  the  allegation  of  property  in  the 
general  owner.  Barnes  v.  The  People  (1856)  18  111.  52.  In  an  indictment  for 
larceny  from  an  agent,  an  allegation  of  property  in  either  the  real  owner  or  the 
agent,  is  sufficient.  Loivry  v.  State  (1904)  113  Tenn.  220,  81  S.  W.  373;  Com 
monwealth  v.  Blanchette  (1892)  157  Mass.  486,  32  N.  E.  658.  It  is  insufficient, 
however,  to  charge  it  to  be  the  property  of  a  mere  servant.  State  v.  Jenkins 
(1878)  78  N.  C.  478.  The  relation  of  master  and  servant  exists  whenever  the 
employer  retains  the  right  to  direct  "not  only  what  shall  be  done,  but  how  it  shall 
be  done."  See  Singer  Mfg.  Co.  v.  Rahn  (1889)  132  U.  S.  518,  523,  10  Sup. 
Ct.  175.    As  a  servant  has  mere  custody  of  goods  which  he  has  received  from  his 
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master  his  conversion  of  them  is  larceny.  Holbrook  v.  State  (1894)  107  Ala. 
154.  18  So.  109.  But  it  is  not  larceny  for  a  servant  to  convert  goods  delivered  to 
him  by  a  third  person  for  his  master,  provided  he  does  so  before  he  becomes  a 
mere  custodian.  Commonwealth  v.  King  (Mass.  1852)  9  Cush.  284.  A  Texas 
statute  providing  that  property  may  be  alleged  in  either  the  general  or  special 
owner  has  been  peculiarly  interpreted  to  mean  that  the  property  must  be  laid  in 
the  one  having  the  actual  care,  control  and  management.  See  Fracier  v.  State 
(1885)  18  Tex.  App.  434,  442.  So  while  the  instant  case  is  sound  under  the 
Texas  law,  it  would  not  be  under  the  law  of  most  states. 

Criminal  Law — New  Trial — Incompetence  of  Attorney. — At  the  trial  at  which 
the  defendant  was  convicted,  evidence  favorable  to  him  was  not  introduced  be- 
cause of  the  apparent  lack  of  ability  of  his  counsel.  On  appeal,  held,  the  in- 
conclusiveness  of  the  evidence  together  with  the  incompetence  of  the  counsel  was 
sufficient  grounds  for  a  new  trial.  People  v.  Schuhnan  (111.  1921)  132  N.  E.  530. 
New  trials  in  criminal  cases  should  be  granted  only  where  the  substantial 
rights  of  the  accused  have  been  so  violated  as  to  make  it  reasonably  clear  that 
a  fair  trial  was  not  had.  See  State  v.  Nelson  (1903)  91  Minn.  143,  145,  97  N.  W. 
652.  Where  the  evidence  presented  was  insufficient  to  warrant  the  conviction  a  new 
trial  is  granted.  People  v.  Freeman  (1910)  244  111.  590,  91  N.  E.  708.  Within 
the  discretion  of  the  court,  newly  discovered  evidence  is  sufficient  justification 
for  a  new  trial.  Saylors  v.  State  (1911)  9  Ga.  App.  227,  70  S.  E.  975.  But  where 
the  evidence  could  have  been  discovered  or  presented  by  usual  diligence  on  the 
part  of  a  defendant's  attorney  a  new  trial  is  refused.  White  v.  State  (1906)  98 
S.  W.  264;  Edwards  v.  Territory  (1904)  8  Ariz.  342,  76  Pac.  458;  Lyons  v.  State 
(1912)  6  Okla.  Cr.  581,  120  Pac.  665.  The  incompetence  of  the  defendant's  attor- 
ney is  not  sufficient  basis  for  a  reversal.  Thus  in  the  jurisdiction  of  the  principal 
case  the  court  refused  to  reverse  a  conviction  of  murder  for  the  alleged  in- 
competence of  defendant's  counsel  in  offering  no  proof  of  defendant's  good  char- 
acter and  in  not  asking  for  instructions  on  self-defense  and  accidental  homicide. 
People  v.  Barnes  (1915)  270  111.  574,  110  N.  E.  881;  accord,  Edwards  v.  Territory, 
supra.  The  inconclusive  nature  of  the  evidence  in  the  principal  case  may  have 
been  sufficient  ground  for  the  decision;  but  it  is  difficult  to  see  how  the  incompe- 
tence of  defendant's  attorney  was  material. 

Infants — Rescission  of  Executed  Contract — Benefits  Received  Thereunder. — 
The  plaintiff,  an  infant,  representing  he  was  an  adult  purchased  an  automobile, 
paying  part  of  the  contract  price.  After  using  it  for  five  months  he  sued  to 
recover  the  money  paid.  Held,  dismissing  complaint,  that  since  the  benefit  that 
the  plaintiff  derived  exceeded  the  sum  paid,  he  could  not  recover.  Sparandera  v. 
Staten  Island  Garage  (Mun.  Ct.  1921)  66  N.  Y.  L.  J.  52,  aff'd  (Sup.  Ct.  App. 
T.  1921)   66  N.  Y.  L.  J.  32. 

It  was  recently  held  that  when  an  infant  disaffirms  an  executed  contract 
for  the  purchase  of  stock  and  seeks  to  recover  money  paid  by  him  to  the  broker 
under  the  contract,  the  plea  that  the  infant  had  fraudulently  misrepresented  his 
age.  is  good.  Folk  v.  McM asters  (1921)  197  App.  Div.  357,  188  N.  Y.  Supp.  795; 
see  (1922)  22  Columbia  Law  Rev.  78.  Since,  according  to  the  New  York  deci- 
sions the  infant  derives  no  benefit  from  such  a  stock  transaction,  the  plaintiff 
there  would  probably  have  recovered  if  the  theory  of  the  defense  was  the  bene- 
fit accruing  to  the  infant  under  the  contract.  Mordecai  v.  Pearl  (N.  Y.  1892)  63 
Hun.  553,  18  N.  Y.  Supp.  543,  aff'd  136  N.  Y.  625,  32  N.  E.  1014;  cf.  Pierce  v. 
.llcxandcr  (1902)  36  Misc.  870.  Even  in  the  absence  of  misrepresentation,  infants 
have  been  denied  recovery  of  money  paid  on  executed  contracts,  because  the  benefits 
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■derived  under  them  equalled  the  sum  paid.  Rice  v.  Butler  (1899)  160  N.  Y. 
578,  55  N.  E.  275.  The  court  in  the  instant  case  assumes  there  was  no  fraudulent 
misrepresentation,  but  in  dictum  erroneously  adds  that  a  fraudulent  misrepre- 
sentation as  to  age  would  not  be  a  good  defense  if  proved.  Cf.  Falk  v.  Mc- 
Masters,  supra.  The  New  York  law  applied  in  Falk  v.  McMasters  should  prop- 
erly be  limited  to  permit  the  defendant  to  plead  the  damages  arising  from  the 
misrepresentations  as  a  pro  tanto  defense.  See  (1922)  22  Columbia  Law  Rev. 
78.  Then,  whether  we  regard  the  instant  case  as  one  of  fraud  and  base  the  de- 
fendant's right  of  retention  on  the  amount  of  the  damage  inflicted,  or  eliminate 
the  fraud  and  base  the  defense  upon  the  benefit  accrued  to  the  plaintiff,  under  the 
New  York  decisions,  the  sum  which  the  defendant  is  entitled  to  retain  should  be 
the  same. 

Insurance — Waiver  of  Non-Waiver  Clause. — The  plaintiff's  house  was  insured 
against  fire  under  a  policy  containing  a  clause  prohibiting  waiver  by  any  "officer. 
agent  or  other  representative  of  this  company"  except  by  written  indorsement  of 
the  policy.  A  breach  of  a  condition  was  waived  orally  by  an  authorized  agent  of 
the  defendant  insurer.  After  loss,  in  an  action  on  the  policy,  held,  for  the  plain- 
tiff.   Aetna  Ins.  Co.  v.  Indiana  National  Life  Ins.  Co.  (Ind.  1921)   133  N.  E.  4. 

In  general,  a  clause  in  an  insurance  policy,  as  in  any  other  contract,  may  be 
waived  by  the  party  for  whose  benefit  it  was  inserted.  See  Allen  v.  Phoenix 
Assurance  Co.  (1908)  14  Idaho  728,  747,  95  Pac.  829.  There  is  an  irreconcilable 
split  of  authority,  however,  as  to  whether  a  clause  prohibiting  waiver  except  in 
writing  on  the  policy,  may  be  waived.  The  majority  of  courts  hold  that  such  a 
clause  is  ineffectual  to  prevent  waiver  according  to  the  general  rules  of  contracts. 
Continental  Ins.  Co.  v.  Bair  (1917)  65  Ind.  App.  502,  116  N.  E.  752;  Black  v. 
Grain  Shippers'  Mut.  Fire  Ins.  Ass'n  (1915)  171  Iowa  309,  152  N.  W.  7;  contra. 
Lumber  Underwriters  v.  Rife  (1915)  237  U.  S.  605,  35  Sup.  Ct.  717.  It  may  gen- 
erally not  be  waived  when  part  of  a  form  policy  required  by  statute.  Anderson  v. 
Manchester  Fire  Assur.  Co.  (1894)  59  Minn.  182,  60  N.  W.  1095;  Sparks  v.  National 
Fire  his.  Co.  (1918)  23  Ga.  App.  38,  97  S.  E.  462;  contra,  Ross-Langford  v.  Mer- 
cantile Town  Mut.  Ins.  Co.  (1902)  97  Mo.  App.  79,  71  S.  W.  720.  Even  where  it  may 
not  be  waived  it  has  been  restricted  to  express  agreements  and  held  not  to  cover 
implied  or  parol  waiver.  Security  Mut.  Life  Ins.  Co.  v.  Riley  (1908)  157  Ala.  553, 
47  So.  735.  Permitting  the  waiver,  as  in  the  instant  case,  is  in  accord  with  the  gen- 
eral policy,  of  the  courts  to  prevent  forfeitures  whenever  possible.  See  Montano  v. 
Missanellese  Society  of  Mutual  Aid  (1911)  72  Misc.  515,  518,  130  N.  Y.  Supp.  455. 

International  Law — Unrecognized  Government — Capacity  To  Sue. — In  an 
action  by  the  Russian  Soviet  government  the  defense  was  that  the  plaintiff,  not 
having  been  recognized  by  our  government,  had  no  capacity  to  sue.  Held,  for  the 
defendant.  The  test  of  the  right  of  a  foreign  government  to  sue  is  recognition 
by  the  executive  or  legislative  department.  Russian  Socialists  Federated  Soviet 
Government  v.  Cibrario   (App.  Div.  1st  Dept.  1921)    191  N.  Y.  Supp.  543. 

At  law  a  foreign  nation  is  an  artificial  person,  and  as  such,  has  capacity  to  sue. 
Mexico  v.  De  Arangoiz  (N.  Y.  1856)  5  Duer  634;  Honduras  v.  Soto  112  N.  Y. 
310,  19  N.  E.  845.  Recognition,  which  confers  this  capacity,  is  for  the  executive. 
1  Moore,  Digest  of  International  Law  (1906)  §  75.  The  court  will  take  judicial 
notice  of  such  recognition.  Oetjen  v.  Central  Leather  Co.  (1918)  246  U.  S.  297,  38 
Sup.  Ct.  309.  This  recognition,  once  made,  relates  back  to  the  inception  of  the 
foreign  government.  Oetjen  v.  Central  Leather  Co.,  supra;  Yucatan  v.  Argumado 
(1915)  92  Misc.  547,  157  N.  Y.  Supp.  219;  Underhill  v.  Hernandez  (1897)  168  U. 
S.  250,  18  Sup.  Ct.  83.     No  distinction  is  made,  for  the  purpose  of  suing,  between 
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recognition  of  the  government  as  a  government  de  facto  or  de  jure.  See  Luther 
v.  Sa  Co.  (1921)  7  Lloyd's  List  R.  218,  220.    When  recognized,  the  acts  of  a 

foreign  nation  are  those  of  a  sovereign  state,  and  the  courts  of  one  country  will  not 
sit  in  judgment  on  the  acts  of  another  done  within  its  territory,  regardless  of  their 
opinion  of  the  morality  of  such  acts.  Oetjen  v.  Central  Leather  Co.,  supra;  Luther  v. 
Sagor  &  Co.,  supra.  Redress  for  such  grievances  must  be  obtained  through  means 
available  by  sovereign  powers  as  between  themselves.  Underhill  v.  Hernandez, 
supra,  252.  It  has  been  suggested  that  in  cases  like  the  instant  case  where  only 
property  rights  are  involved  and  such  a  rule  would  prevent  a  just  claim  from  being 
prosecuted  that  the  foreign  government  though  unrecognized  should  be  allowed  to 
sue.  However,  the  rule  may  be  supported  as  giving  the  State  Department  addi- 
tional power  in  its  negotiation  with  the  unrecognized  nation. 

Landlord  and  Tenant — Lease  for  Saloon — Effect  of  Prohibition. — On  Feb- 
ruary 1,  1914,  the  plaintiff  brewing  company  executed  a  lease  of  certain  premises 
to  the  defendant  providing  that  "the  only  business  to  be  carried  on  in  said  premises 
is  the  saloon  business."  On  January  2,  1920,  the  defendant,  contemplating  the 
taking  effect  of  the  Eighteenth  Amendment  to  the  Federal  Constitution  on  the  six- 
teenth of  that  month,  tendered  a  surrender  of  the  premises  to  the  plaintiff,  who 
refused  to  accept  them.  In  an  action  for  rent  from  January  1920  to  October 
1921,  held,  the  plaintiff  is  entitled  to  recover  only  for  January  rent.  Doherty  v. 
Monroe  Eckstein  Brewing  Co.  (1st  Dept.  1921)  198  App.  Div.  708,  191  N.  Y. 
Supp.  59. 

If  the  use  of  leased  premises  is  restricted  by  the  terms  of  the  lease  to  a 
specific  use  which  becomes  illegal  because  of  a  change  in  the  law,  the  lessee  is 
relieved  of  his  obligations.  Brunswicke-Balke-Collender  Co.  v.  Seattle  Brewing 
&  Malting  Co.  (1917)  98  Wash.  12,  167  Pac.  58;  Adler  v.  Miles  (1910)  69  Misc. 
601,  126  N.  Y.  Supp.  135;  contra,  Goodrum  Tobacco  Co.  v.  Potts  Thompson 
Liquor  Co.  (1910)  133  Ga.  776,  66  S.  E.  1081.  If  the  lease  merely  permits  such 
use,  but  does  not  restrict  the  lessee  to  it,  he  is  still  bound.  Hayton  v.  Seattle 
Brewing  and  Malting  Co.  (1911)  66  Wash.  248,  119  Pac.  739;  Harper  v.  Young 
(1916)  123  Ark.  162,  184  S.  W.  447.  This  distinction  between  restrictive  and 
permissive  leases  is  sound  and  just.  The  law,  having  taken  from  the  tenant 
the  only  use  of  the  premises  permitted  him,  ought  to  imply  a  condition  to  release 
him.  Adler  v.  Miles,  supra  (scmblc)  ;  Kaiser  v.  Zeigler  (1921)  115  Misc.  281,  187 
N.  Y.  Supp.  638  (semble).  But  a  tenant  who  is  free  to  put  the  premises  to  another 
and  substantially  independent  use  ought  not  to  shift  to  the  landlord  the  economic 
burden  of  finding  new  tenants.  A  difficulty  arises  where  there  is  left  for  the 
tenant  only  a  necessarily  parasitic  use  for  the  premises.  In  holding  that  the  tenant 
was  released  even  though  he  might  still  sell  cigars  and  non-intoxicating  liquors 
the  instant  case  is  contrary  to  the  weight  of  authority.  O'Byme  v.  Henley  (1909) 
161  Ala.  620,  50  So.  83;  Proprietors'  Realty  Co.  v.  IVohltman  (N.  J.  1921)  112 
Atl.  410.  Nevertheless,  it  represents  the  better  view,  as  it  applies  practically, 
rather  than  literally,  the  distinction  between  a  restrictive  and  permissive  lease. 
The  Stratford  v.  Seattle  Brewing  &  Malting  Co.  (1916)  94  Wash.  125,  162  Pac. 
31 ;  Kaiser  v.  Zeigler,  supra. 

Negotiable  Instruments — Chucks — Payment  by  Cashier's  Check  As  Accept- 
ance.—A  depositor  telegraphed  the  defendant  bank  to  pay  S  $3056.56.  The  bank 
gave  a  cashier's  check  to  an  impersonator  who  collected  it  through  another  bank. 
In  an  action  against  S,  the  defendant  bank  was  made  garnishee.  Held,  for  the 
defendant,  since  the  telegram,  being  an  unaccepted  check,  gave  S  no  claim  again ^ 
the  defendant.  Southern  Trust  Co.  v.  American  Bank  of  Commerce  &  Trust 
Co.    (Ark.   1921)    229  S.  W.   1026. 
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The  telegram  was  probably  not  a  check.  See  (1922)  22  Columbia  Law  Rev. 
182.  But  since  it  was  treated  as  a  check  by  the  court  it  will  be  so  considered  for 
the  purposes  of  this  discussion.  Apart  from  statute  the  payment  of  a  check  on  a 
forged  endorsement  and  the  debiting  of  the  drawer's  account  does  not,  in  some 
jurisdictions,  constitute  an  acceptance  which  makes  the  drawee  bank  liable  to  the 
payee.  First  Nat.  Bank  v.  Whitman  (1876)  94  U.  S.  343;  Sims  v.  American  Nat. 
Bank  (1911)  98  Ark.  1,  135  S.  W.  356.  But  there  is  equal  support  for  the  opposite 
view.  Pickle  v.  Muse  (1890)  88  Tenn.  380,  12  S.  W.  919;  McFadden  v.  Follrath 
(1911)  114  Minn.  85,  130  N.  W.  542.  An  acceptance  is  a  promise  to  pay.  Home 
Nat.  Bank  v.  First  State  Bank  &  Trust  Co.  (Tex.  1911)  133  S.  W.  935;  Colorado 
Nat.  Bank  of  Denver  v.  Boettcher  (1879)  5  Colo.  185.  There  seems  to  be  no  basis 
of  logic  or  policy  for  inferring  such  a  promise  from  the  act  of  payment.  See 
First  Nat.  Bank  v.  Whitman,  supra,  347.  Under  Negotiable  Instruments  Law 
§  132,  requiring  an  acceptance  to  be  in  writing,  the  mere  act  of  payment  by  the 
bank  is  not  an  acceptance.  Elyria  Savings  &  Banking  Co.  v.  Walker  Bin  Co. 
(1915)  92  Ohio  St.  406,  111  N.  E.  147;  State  Bank  of  Chicago  v.  Mid-City  Trust 
&  Savings  Bank  (1920)  296  111.  599,  129  N.  E.  498;  contra,  Chamberlain  Co.  v. 
Bank  of  Pleasanton  (1916)  98  Kan.  611,  160  Pac.  1138.  In  the  instant  case  the 
cashier's  check  was  a  writing.  But  even  assuming  that  it  imported  a  promise  to 
pay,  it  could  bind  the  acceptor  only  in  favor  of  one  who  took  the  bill  for  value 
and  in  reliance  on  the  acceptance,  N.  I.  L.  §  134;  and  then  only  if  it  was  "com- 
pleted by  delivery  or  notification."  N.  I.  L.  §  191.  On  this  point  the  instant  case 
is  sound.  However,  some  courts  while  denying  the  drawee's  liability  as  acceptor 
have  allowed  a  recovery  to  a  payee  suing  in  trover.  Bentlcy,  Murray  &  Co.  v.  La 
Salle,  etc.,  Bank  (1916)  197  111.  App.  322;  Fidelity  &  Deposit  Co.  v.  Bank  of 
Charleston  (D.  C.  1920)  267  Fed.  367. 

Negotiable  Instruments — Contingent  Liability  As  Value. — The  plaintiff  was 
an  accommodation  indorser  on  X's  notes.  Subsequently,  but  before  the  notes 
matured,  X  transferred  to  him  as  collateral  security  for  this  contingent  liability, 
the  note  of  the  defendant,  which  he  had  obtained  by  fraud.  After  the  plaintiff 
had  notice  of  the  defendant's  defense,  but  before  the  note  became  due,  the  plain- 
tiff paid  on  his  accommodation  indorsement.  In  an  action  upon  the  defendant's 
note,  held,  inter  alia,  the  plaintiff  was  a  holder  for  value.  Griswold  v.  Morrison 
(Cal.  1921)  200  Pac.  62. 

A  conflict  existed  at  common  law  as  to  whether  transfers  of  negotiable  in- 
struments to  secure  antecedent  debts  were  for  value.  Under  the  federal  rule 
they  were.  Swift  v.  Tyson  (U.  S.  1842)  16  Pet.  1;  Blanchard  v.  Stevens  (1849)  57 
Mass.  162.  The  New  York  rule  was  contra.  Coddington  v.  Ray  (N.  Y.  1822) 
20  Johns.  637;  Cullum  v.  The  Branch  of  the  Bank,  etc.  (1842)  4  Ala.  21.  The 
federal  rule  gives  wider  circulation  to  negotiable  paper  and  by  securing  the 
creditor  prevents  litigation.  See  Swift  v.  Tyson,  supra,  20.  The  Negotiable  In- 
struments Law  §  25  adopts  the  federal  rule.  Vogler  v.  Manson  (1917)  200  Ala.  351, 
76  So.  117;  Kelso  &  Co.  v.  Ellis  (1918)  224  N.  Y.  528,  121  N.  E.  364;  see  (1919) 
19  Columbia  Law  Rev.  218;  (1914)  23  Yale  Law  Journ.  293.  A  debt  not  yet 
due  is  also  value  under  this  rule.  Leach  v.  Lewis  (1873)  11  D.  C.  112.  But 
under  a  provision  similar  to  §  25,  Canadian  courts  hold  it  is  not.  Bank  of  B.  N.  A. 
v.  McComb  (1911)  21  Man.  58;  Merchants  Bank  of  Canada  v.  Williams  (1914)  6 
West.  Wkly.  563.  Since  the  debt  will  mature  unconditionally  and  the  security 
given  protects  business  relations,  treatment  of  matured  and  unmatured  debts  should 
be  the  same,  under  the  federal  rule.  But  should  a  contingent  liability  be  value? 
Alabama  and  Missouri  followed  the  general  New  York  rule  at  common  law. 
The    former   held   it   was   not.      The   Bank    of  Mobile,   Hallctt    v.    Hall    (1844)    6 
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Ala.  639;  Andrews  &  Bros.  v.  McCoy  (1846)  8  Ala.  920.  The  latter,  strangely, 
held  it  was.  Grant  v.  Kidwell  (1860)  30  Mo.  455.  The  real  question  in  the  Cod- 
dington  case,  supra,  was  of  contingent  liability  but  the  case  has  always  been  cited 
as  the  leading  one  on  the  general  former  New  York  rule.  Under  the  Negotiable 
Instruments  Law  there  is  no  distinction  between  an  antecedent  debt  and  a 
previously  assumed  contingent  liability.  In  keeping  with  the  justifications  for 
the  federal  rule  it  seems  sufficient  if  the  transferor  can  render  it  advantageous 
to  the  transferee  to  have  security  for  the  transferor's  performance.  The  instant 
case,  hence,  correctly  held  such  transfer  to  be  for  value.  See  First  Nat.  Bank, 
etc.  v.  Busch  (1907)  102  Minn.  365,  366,  113  N.  W.  898. 

Specific  Performance — Accrual  of  Action. — The  defendant  vendor  repudiated 
an  executory  contract  for  the  sale  of  land.  Before  the  time  for  performance  a 
bill  for  specific  performance  was  brought.  Held,  inter  alia,  the  action  was  not 
premature.     Long  et  al.  v.   Wright   (Colo.  1921)    197  Pac.  1016. 

A  contract  for  the  sale  and  conveyance  of  land  is  of  the  class  for  which 
specific  performance  is  habitually  granted.  Pomeroy,  Specific  Performance  of 
Contracts  (2d  ed.  1897)  §  10.  It  is  well  settled  that  where  there  has  been  repudi- 
ation of  an  executory  contract  before  maturity,  a  right  of  action  at  law  accrues 
immediately.  Roehm  v.  Horst  (1899)  178  U.  S.  1,  20  Sup.  Ct.  780.  This  is  predi- 
cated on  the  undertaking  implied  in  every  executory  contract  that  the  contractual 
relation  will  be  maintained  until  execution.  See  Roehm  v.  Horst,  supra,  19.  There 
seems  no  sound  reason  why  in  a  proper  case  the  action  allowed  should  be  restrict- 
ed to  a  suit  at  law  for  damages.  Moreover,  the  objection  to  an  action  for 
anticipatory  breach,  that  the  damages  are  purely  conjectural,  vanishes  in  the  case 
of  an  action  for  specific  performance  where  damages  are  not  sought.  Also,  the 
vendee's  waiting  until  maturity  to  bring  suit  might  be  construed  by  a  court  of 
ennitv  as  an  acquiescence  in  the  repudiation  and  an  abandonment.  See  Miller 
v.  Jones  (1911)  68  W.  Va.  526,  527,  71  S.  E.  248.  The  decision  in  the  instant  case 
is  consonant  both  with  good  reason  and  the  great  weight  of  authority.  Corncy  v. 
Kline  Bldg.  &  Const.  Co.  (1920)  191  App.  Div.  793,  182  N.  Y.  Supp.  15;  Stein  v. 
Francis  (1919)  91  N.  J.  Eq.  205,  109  Atl.  737;  contra.  Friedman  &  Loveman  v. 
McAdory  (1887)  85  Ala.  61,  4  So.  835.  But  equity,  in  its  purpose  to  be  fair  to 
both  parties,  will  follow  the  exact  terms  of  the  contract,  and  conveyance  of  the 
land  will  not  be  compelled  before  the  date  set  therein.  Crosby  v.  Realty  Co. 
(1912)  138  Ga.  746,  76  S.  E.  38.  Nevertheless  by  the  lis  pendens  the  plaintiff  is 
protected  against  a  sale  to  an  innocent  purchaser  for  value. 

Statute  of  Limitations — Concealment  of  Cause  of  Action. — The  plaintiff's 
brother  deposited  money  for  her  in  a  bank  and  later  drew  it  out  and  converted 
it  to  his  own  use.  The  plaintiff  did  not  discover  the  conversion  until  after  her 
brother's  death.  In  a  suit  against  his  estate,  the  defendant  pleaded  the  Statute 
of  Limitations.  Held,  under  the  Vermont  Statute,  that  the  concealment  of  the 
cause  of  action  prevented  the  Statute  from  running.  Watts  v.  Mulliken's  Estate 
(Vt.  1921)   115  Atl.  150. 

In  most  states,  by  statute,  the  concealment  of  a  cause  of  action  by  !he 
defendant  prevents  the  Statute  from  running.  Where  by  fraud  or  other  con- 
cealment the  defendant  prevents  the  plaintiff  from  learning  of  a  cause  of  action, 
the  Statute  does  not  begin  to  run  until  the  cause  of  action  is  discovered.  Board 
of  Supervisors  v.  Corliss  (1920)  209  Mich.  487,  177  N.  W.  232.  This  does  not 
apply  where  the  plaintiff,  having  been  put  on  notice,  is  not  diligent  in  discovering 
the  cause  of  action.  Gulf  Production  Co.  v.  Palmer  (Tex.  Civ.  App.  1921)  230 
S.   W.    1017.     However,   if  a   relationship   between    the   parties  gives    the   plaintiff 
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a  right  to  rely  on  the  other,  any  concealment  is  a  bar  to  the  Statute.  Cress  v. 
Ivens  (1912)  155  Iowa  17,  134  N.  W.  869.  In  such  a  case  silence  is  regarded  as- 
concealment.  See  Caffee  v.  Berkley  (1909)  141  Iowa  344,  349,  118  N.  W.  267. 
Otherwise  it  generally  is  not.  Short  v.  Estate  of  Jacobus  (1918)  212  111.  App.  77. 
An  act  of  concealment  may  be  coincident  in  time  with  the  act  complained  of. 
Athey  v.  Hunter  (1895)  65  111.  App.  453.  It  may  be  the  same  act.  See  Shuck  v. 
Bramble  (1914)  122  Md.  411,  414,  89  Atl.  719.  And  if  the  effect  of  the  act 
sued  for  is  to  conceal  the  cause  of  action  the  Statute  does  not  operate  until 
the  cause  of  action  is  discovered.  See  Dean  v.  Dean  (Tex.  Civ.  App.  1919)  214 
S.  W.  505,  509.  The  instant  case  interprets  the  Statute  to  mean  that  any  failure 
to  discover  a  cause  of  action  which  the  defendant  intended  to  conceal  bars  the 
Statute.     This    seems   opposed   to   the   general  interpretation    of    similar    Statutes. 

Suretyship — Bond  to  Secure  Judgment — Effect  oe  Amending  Complaint. — 
The  plaintiff  was  suing  X  for  $23,400.  Defendant  company  entered  a  bond  under- 
taking, in  the  sum  of  $24,000,  that  X  would  pay  any  judgment  obtained  against 
him.  The  plaintiff  subsequently  amended  his  complaint,  but  without  changing 
his  cause  of  action,  to  ask  $30,000  in  damages,  and  recovered  a  judgment  for  that 
sum.  Held,  defendant  is  not  discharged  and  is  liable  for  the  amount  of  $24,000. 
Turner  v.  Fidelity  &  Deposit  Co.  of  Maryland   (Cal.  1921)   200  Pac.  959. 

A  surety  on  a  bond,  conditioned  on  the  payment  of  whatever  judgment  is 
recovered  in  a  pending  action,  is  discharged  if  the  plaintiff  changes  the  form 
of  action.  Michelin  Tire  Co.  v.  Battel  (Cal.  1920)  193  Pac.  770.  This  discharge 
is  given  on  contractual  grounds,  for  the  change  either  causes  a  failure  of  con- 
sideration or  prevents  the  condition  precedent  to  the  surety's  liability  from  hap- 
pening. But  a  discharge  because  of  an  increase  in  the  damages  asked  must  rest 
on  the  equitable  ground  that  any  increase  in  the  surety's  risk  will  discharge. 
Cf.  Holme  v.  Brunskill  (1877)  L.  R.  3  Q.  B.  D.  495.  A  mere  increase  in  the 
ad  damnum  clause  does  not  discharge  the  surety.  Bicrce  v.  Waterhouse  (1911) 
219  U.  S.  320,  334,  31  Sup.  Ct.  241;  cf.  Warren  Bros.  v.  Kendrick  (1910)  113  Md. 
603,  77  Atl.  847;  but  cf.  Rugglcs  v.  Berry  (1884)  76  Me.  262.  The  theory  of 
these  cases  is  that  the  surety  contemplates  an  increase  up  to  the  amount  named  in 
the  bond.  See  Bierce  v.  Waterhouse,  supra,  334.  Since  the  penal  sum  is  usually 
twice  the  judgment  asked  and  the  premium  is  charged  on  the  basis  of  this 
amount,  this  reasoning  is  correct,  if  there  is  no  increase  beyond  the  penal  amount, 
for  in  such  a  case  the  surety  is  being  compensated  for  the  increased  risk.  But 
this  reasoning  does  not  apply  to  the  instant  case.  Here  the  penal  sum  named  was 
approximately  the  same  as  the  judgment  asked.  The  possibility  of  the  debtor's 
default  in  the  payment  of  the  larger  judgment  is  greater  than  originally.  Hence 
the  surety's  risk  is  increased.  On  equitable  grounds,  therefore,  he  should  be 
discharged. 

Tenancy  in  Common — Accounting  of  Profits  Derived  from  Illegal  Use  of 
Property. — Without  the  plaintiff's  consent,  the  defendant  leased  for  immoral  use 
property  which  the  plaintiff  and  defendant  owned  as  tenants  in  common.  To 
a  petition  for  an  accounting  of  rents  and  profits  the  defense  contended  that  to 
compel  an  accounting  of  profits  so  derived  would  be  to  enforce  an  illegal  trans- 
action. Held,  the  plaintiff  not  being  a  party  to  the  illegal  transaction  was  entitled 
to  an  accounting.    Daniel  v.  Daniel  (Wash.  1921)  198  Pac.  728. 

Courts  generally  will  not  enforce  illegal  or  immoral  transactions.  Reed  v. 
Johnson  (1901)  27  Wash.  42,  67  Pac.  381;  McDonnell  v.  Rigney  (1896)  108  Mich. 
276,  66  N.  W.  52.  Nor  will  they  reimburse  one  who  for  another  expended  money 
for  illegal  or  immoral  purposes.     Smith  v.  Crockett  Co.    (1912)   85  Conn.  282,  82 
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Atl.  569;  Stirtan  v.  Blethen  (1914)  79  Wash.  10,  139  Pac.  618.  But  where  the 
fruits  of  a  closed  illegal  transaction  are  involved  there  is  a  decided  split  of  author- 
ity. The  more  prevalent  view  seems  to  be  that  the  courts  will  not  aid  in  the  di- 
vision of  profits  of  such  a  transaction  as  between  participating  associates.  King 
v.  Winants  (1874)  71  N.  C.  469;  Sykes  v.  Bcadon  (1879)  L.  R.  11  Ch.  170;  Good- 
rich v.  Houghton  (1892)  134  N.  Y.  115,  31  N.  E.  516;  Vincent  v.  Moriarity  (1898) 
31  App.  Div.  484,  52  N.  Y.  Supp.  519.  But  an  earlier  case  in  the  instant  jurisdic- 
tion compelled  the  payment  over  of  profits  even  among  such  participants.  Mc- 
Donald v.  Lund  (1896)  13  Wash.  412,  43  Pac.  384.  Where  the  party  seeking  the 
accounting  took  no  part  in  the  illegal  enterprise  there  seems  to  be  no  valid  reason 
why  relief  should  be  denied.  Irwin  v.  Curie  (1902)  171  N.  Y.  409,  64  N.  E.  161. 
The  court  in  the  instant  case  in  so  deciding  was  well  in  line  with  the  authorities, 
and  its  reasoning  indicates  a  departure  from  the  attitude  evinced  in  McDonald  v. 
Lund,  supra. 

Trade  Unions — Threatened  Strikes — Liability  for  Compelling  Discharge  oe 
Non-Union  Employee. — The  defendants,  representatives  of  a  labor  union,  ob- 
jected to  the  employment  of  the  plaintiff  because  he  did  not  belong  to  and  refused 
to  join  the  union,  and  threatened  to  call  a  strike  if  he  was  not  discharged.  The 
union  agreed  to  reimburse  the  employer  for  the  weeks  wages  that  it  believed  due 
the  plaintiff  in  lieu  of  notice.  The  plaintiff  was  discharged  and  brought  this  action 
for  damages  against  the  union  representatives.  Held,  for  the  defendants.  White 
v.  Riley  [1921]  1  Ch.  1. 

An  action  will  lie  for  interference  with  the  right  of  an  individual  to  sell  his 
labor,  unless  justified.  Giblan  v.  National  etc.  Union  etc.  [1903]  2  K.  B.  600; 
Curran  v.  Galen  (1897)  152  N.  Y.  33,  46  N.  E.  297;  see  Sparks  v.  McCrcary  (1908) 
156  Ala.  382,  387,  47  So.  332.  Such  interference  is  justified  when  done  in  the 
ordinary  course  of  competition  and  for  the  purpose  of  securing  an  immediate 
benefit.  See  Berry  v.  Donovan  (1905)  188  Mass.  353,  357,  74  N.  E.  603;  National 
Protective  Ass'n  v.  dimming  (1902)  170  N.  Y.  315,  326,  326,  63  N.  E.  369.  But 
the  courts  are  widely  at  variance  as  to  what  constitutes  such  immediate  benefit. 
See  (1918)  18  Columbia  Law  Rev.  252.  So  a  threat  to  strike  to  maintain  a  closed 
shop  is  lawful  because  for  the  purpose  of  benefiting  the  members  of  the  union. 
Kemp  v.  Division  No.  211  (1912)  255  111.  213,  99  N.  E.  389.  But  procuring  the 
plaintiff's  discharge  because  he  did  not  pay  his  union  dues  was  held  an  unlawful 
interference.  Giblan  v.  National  etc.  Union  etc..  supra.  But  in  a  case  similar  to 
the  instant  one,  a  strike  to  compel  the  discharge  of  an  employee  because  he  refused 
to  join  the  union  was  held  unlawful.  Curran  v.  Galen,  supra.  The  distinction 
between  this  type  of  case  and  one  where  the  purpose  is  to  maintain  a  closed  shop 
seems  small,  and  probably  those  jurisdictions  which  condemn  a  strike  for  the 
closed  shop  would  not  countenance  this.  The  instant  case,  in  holding  a  threat 
to  strike  for  this  purpose  lawful  goes  a  step  further  than  any  of  the  decided 
cases.  What  is  a  justification  seems  to  be  simply  a  question  of  policy.  Since  the 
union  requested  the  employer  to  perform  his  agreement  with  a  promise  to  reim- 
burse him.  the  question  of  liability  for  inducing  a  breach  of  contract  is  not 
involved. 

Witnesses — Privilege  against  Self-Crimination. — A  witness  refused  to  answer 
a  question  on  the  ground  that  it  would  tend  to  criminate  him.  It  was  apparent 
that  it  could  do  so  only  in  a  foreign  jurisdiction.  On  motion  to  direct  the  wit- 
ness to  answer,  held,  the  privilege  does  not  extend  to  cases  of  this  kind.  In  re 
Cappeau  (App.  Div.  1st  Dept.  1921)  190  N.  Y.  Supp.  452. 

If    the    privilege    be    confined    to    cases    in    which    crimination   tends    to    take 
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place  within  the  jurisdiction,  the  question  whether  or  not  the  witness  should  be 
compelled  to  answer  is  partly  one  of  fact,  namely,  what  are  the  possible  answers 
to  the  question ;  and  partly  one  of  law,  namely  would  any  of  the  answers  tend 
to  criminate.  If,  however,  the  privilege  be  applied  to  possible  crimination  outside 
the  jurisdiction,  the  question  on  claiming  such  a  privilege  would  be  entirely  one 
of  fact.  The  result  would  be  two  rules  instead  of  one  relating  to  the  determina- 
tion of  the  existence  of  the  privilege.  Simplicity  and  facility  of  application  of 
rules  of  this  kind,  being  essential  to  the  speedy  conduct  of  a  trial,  the  single  rule 
is  more  to  be  desired.  The  instant  case,  therefore,  is  sound  in  theory.  Regarding 
authority,  the  case  is  in  accord  with  State  v.  March  (1854)  46  N.  C.  526;  King  v. 
Wilcox  (1851)  15  Jurist  214,  and  the  dictum  in  Brown  v.  Walker  (1895)  161  U. 
S.  591,  608.  There  has  been  dictum  that  the  rule  would  be  otherwise  if  it  is 
plain  to  the  court  that  foreign  crimination  will  result.  See  United  States  v. 
McRae  (1867)  L.  R.  3  Ch.  79,  83,  84.  But  there  is  no  decision  to  that  effect  and 
it  is  submitted  that  the  principle  involved  is  unsound  for  the  reasons  set  out  above. 
The  tendency  seems  to  be  to  limit  the  scope  of  this  privilege  as  much  as  possible, 
for  even  though  an  answer  might  criminate  within  the  jurisdiction,  it  is  compellable 
if  the  possibility  of  prosecution  is  remote.  Queen  v.  Boyes  (1861)  1  B.  &  S. 
309.     The  instant  case  is  consistent  with  such  holdings. 


BOOK  REVIEWS 


Training  for  the  Public  Profession  of  the  Law.  Historical  Development 
and  Principal  Contemporary  Problems.  By  Alfred  Zantzinger  Reed.  New  York: 
Charles  Scribner's  Sons.     1921.    pp.  xviii,  498. 

This  is  Bulletin  Number  Fifteen  of  the  Carnegie  Foundation  for  the  Advance- 
ment of  Teaching  and  is  the  third  volume  in  the  series  of  publications  of  the  Founda- 
tion dealing  with  the  problems  of  legal  education  in  the  United  States.  In  1914  the 
Foundation  published  a  preliminary  volume  dealing  with  The  Case  Method  of 
Instruction  in  American  Laze  Schools,  prepared  by  Dr.  Joseph  Redlich,  the  eminent 
publicist  and  professor  of  law  of  the  University  of  Vienna.  The  second  volume, 
Justice  and  the  Poor,  was  prepared  by  Reginald  Heber  Smith  of  the  Boston  bar, 
and  published  in  1919.  Both  were  notable  contributions  to  a  better  understanding 
of  the  problems  of  law  study  and  law   administration  in   this  country. 

The  present  volume  is  the  direct  result  of  a  request  of  the  Committee  on 
Legal  Education  of  the  American  Bar  Association  which  in  1913  urged  the  Founda- 
tion to  investigate  the  "conditions  under  which  the  work  of  legal  education  is 
carried  on  in  this  country"  and  "the  matter  of  admission  to  the  bar  in  the  various 
states  of  the  United  States."  In  the  language  of  President  Pritchett  of  the 
Carnegie  Foundation,  the  present  volume  is  presented  "as  a  patient,  scholarly 
and  serious  effort  to  trace  the  development  of  American  legal  education  and 
the  relation  of  the  law  school  to  the  practice  of  the  law,  and  to  point  out  certain 
broad  lines  along  which  legal  education  and  methods  of  admission  to  the  bar 
must  develop  if  the  profession  of  the  law  is  to  fulfill  its  true  function."  We  arc 
promised  still  a  fourth  volume  which  is  to  discuss  the  period  from  1890  to  1914 
in  connection  with  "a  more  intensive  survey  of  the  contemporary  situation."  This, 
however,  is  apparently  intended  as  an  elaboration  of  the  "recent  detail"  which  as 
an  introduction  to  the  present  volume  tells  us  "has  been  eliminated  in  order  to 
make  clear  the  general  principle  in  accordance  with  which  future  development 
must  proceed."  We  may,  therefore,  regard  the  present  report  as  embodying  the 
results  of  the  study  of  the  Foundation  in  matters  of  principle  and  its  theory  of 
the  policy  which  should  guide  the  future  development  of  American  legal  education. 

The  subject  matter  of  the  report  may  be  classified  in  three  main  divisions. 
It  embraces  a  painstaking  assemblage  of  historical  material  gathered  from  in- 
numerable sources  not  easy  of  access,  the  whole  collected  and  arranged  with 
meticulous  care.  This  part  of  the  report  will  continue  to  be,  for  many  years 
to  come,  a  source  book  for  material  relating  to  the  historical  development 
of  legal  education  in  America.  It  also  contains  an  elaborate  discussion  of  what 
may  be  termed  the  public  policy  of  the  future  development  of  legal  education  in 
this  country,  including  the  relation  of  the  bar  and  bar  organizations  both  to  legal 
education  and  the  public,  and  the  part  which  our  system  of  legal  education  should 
play  in  establishing  that  relationship  on  a  proper  basis.  And  finally  it  presents 
a  detailed  criticism  of  the  internal  organization  of  American  law  schools  and 
what  purports  to  be  a  statement  of  the  method  and  character  of  their  educa- 
tional work. 

The  present  writer  has  elsewhere1   discussed  at  length  the  first  two  of  these 

'(1921)   7  American  Bar  Ass'n  Journ.  639. 
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main  divisions  of  the  book  and  it  is  the  purpose  of  the  present  review  to  con- 
sider principally  that  portion  of  the  report  which  deals  particularly  with  the 
organization  and  work  of  law  schools.  It  suffices,  therefore,  to  say  here  that 
the  historical  material  is  of  value;  that  the  discussion  of  public  policy  referred 
to  will  not  generally  be  regarded  as  of  weight  or  value  because  it  is  based  on 
certain  assumptions  not  founded  on  any  very  solid  investigation  of  fact  and  which 
are  contrary  to  the  observation  and  experience  of  the  great  majority  of  lawyers 
and  law  teachers.  The  conclusions  of  the  author  with  respect  to  this  aspect  of 
the  subject  are  scattered  through  the  volume  but  they  will  be  found  stated  in 
substance  in  the  summary  of  conclusions  at  pages  416  to  420.  In  brief  these 
conclusions  rest  on  the  author's  main  proposition  that  it  is  essential  to  the 
maintenance  of  the  democratic  principle  in  the  organization  of  our  govern- 
ment that  the  creation  and  administration  of  law  by  the  lawyer  class,  and  hence 
admission  to  the  bar,  "must  be  kept  within  the  reach  of  the  great  bulk  of  the 
population";  that  it  is  essential  to  the  preservation  of  democratic  institutions  that 
the  bar  shall  be  kept  accessible  to  "Lincoln's  plain  people." 

It  is  not  clear  whether  by  the  quoted  language  the  author  means  that  no 
restriction  should  be  imposed  on  admission  to  the  bar,  but  it  is  certain  that  he 
does  not  advocate  any  raising  of  formal  requirements  for  admission  to  the  bar  for 
all  candidates,  although  he  frankly  recognizes  that  the  great  number  of  low  grade 
schools  which  have  sprung  up  like  mushrooms  in  the  last  twenty  years  under  the 
operation  of  low  standards  for  admission  to  the  bar  and  low  grade  bar  examina- 
tions "have  done  more  harm  than  good."  As  it  also  appears  that  the  number  of 
students  attending  low  grade  law  schools  far  exceeds  the  number  of  those  attending 
high  grade  law  schools,  we  have  here  frank  admission  that  we  are  now  maintaining 
a  system  of  legal  education  which,  so  far  as  the  contact  with  the  great  bulk  of 
the  people  is  concerned,  is  doing  more  harm  than  good. 

What  remedy  has  the  author  for  a  condition  so  obviously  in  need  of  a  remedy? 
He  gives  scant  attention  to  the  proposals  heretofore  made  by  those  interested 
in  legal  education  and  the  various  committees  of  bar  associations,  that  standards 
for  admission  to  the  bar,  particularly  the  requirements  for  pre-legal  education, 
be  gradually  raised  and  that  the  law  schools  of  the  country  be  classified,  so  that 
the  public  and  particularly  prospective  law  students  may  be  informed  what  schools 
maintain  decent  educational  standards.  The  first  proposal  is  summarily  discarded 
as  apparently  violating  the  democratic  principle ;  the  second  is  damned  with  faint 
praise.    The  author  says  : 

"Now  there  can  be  little  question  but  that  the  recent  rank  growth  of  law 
schools  needs  to  be  weeded  out  by  the  profession,  through  action  similar  in  some 
ways  to  that  which  has  already  been  taken  in  the  medical  field.  But  practitioners, 
themselves  the  product  of  every  variety  of  institutional  training,  or  of  none, 
cannot  easily  agree  which  are  the  schools  that  produce  valuable  crops  and  which 
are  the  tares."   (p.  219.) 

And  here  the  matter  is  dropped.  After  eight  years  of  study  this  is  the  one  con- 
crete suggestion  for  practical  action  by  the  bar  having  any  direct  bearing  on 
legal  education.  No  basis  of  classification  is  proposed ;  no  suggestion  is  made 
which  would  aid  in  bringing  about  the  necessary  agreement  or  in  formulating 
any  plan  for  the  needful  "weeding  out." 

The  remedy  which  is  proposed  for  our  inadequate  system  of  legal  education 
is  much  more  gentle  and  insinuating  than  any  formal  raising  of  requirements 
for  admission.  It  is  one  which  will  be  eagerly  welcomed  by  that  class  of  schools 
which  have  "done  more  harm  than  good,"  as  a  notable  discovery  in  the  field  of 
legal  education. 

We  are  to  recognize  that  the  "unitary"  bar  not  only  does   not  exist  but  is 
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not  even  a  possibility;  that  there  are  the  scholarly,  trained  graduates  of  the  full 
time  university  law  schools ;  and  there  are  the  superficially  trained  graduates  of 
the  part  time  schools.  To  preserve  the  democratic  principle  we  can  hold  it  is 
necessary  that  both  types  of  education  be  encouraged  and  this  is  to  be  accom- 
plished by  bar  examinations  which  are  to  be  "adjusted"  to  both  types  of  educa- 
tion. We  are  not  told  precisely  how  this  adjustment  is  to  be  effected.  Pre- 
sumably it  is  to  be  accomplished  by  making  bar  examinations  more  superficial 
for  the  superficially  trained  candidates  and  more  scholarly  for  the  product  of 
the  more  scholarly  schools.  After  admission  to  the  bar  both  classes  of  students 
as  heretofore  are  to  appear  in  all  courts  and  to  accept  all  classes  of  professional 
business  although  it  is  solemnly  proposed  that  prospective  lawyers  may  very  prop- 
erly be  trained  superficially  as  a  preliminary  for  carrying  on  the  superficial  type 
of  professional  business.  "Conveyancing,  probate  practice,  criminal  law  and  trial 
work,"  we  are  told,  are  examples  of  topics  that  seem  particularly  appropriate 
for  the  relatively  superficial  schools.  Although  there  is  in  fact  no  functional 
cleavage  of  the  bar,  it  is  suggested  that  the  real  cleavage  which  will  finally  dis- 
pose of  the  illusion  of  the  "unitary"  bar  may  be  achieved  by  the  creation  of  a 
selective  bar  organization  which  is  to  occupy  a  position  of  leadership  and  a  dominat- 
ing influence  in  the  profession.  We  are  told  "the  truly  democratic  attitude  for  the 
Bar  Association  to  adopt  would  be  to  recognize  that  the  community  needs  a 
greater  variety  of  legal  practitioners  than  can  be  made  to  cohere  into  a  single 
professional  class;  and  the  truly  democratic  method  of  selecting  the  members 
of  such  a  class  out  of  the  wider  practitioner  group  would  be  for  the  associations 
to   require  stiff  educational  qualifications   for   admission   into   their  own   number." 

These  various  suggestions  are  gravely  maintained  as  the  result  of  eight  years 
of  study  of  our  bar  and  of  our  system  of  education  for  admission  to  the  bar  as 
indicating  the  "broad  lines  along  which  legal  education  and  admission  to  the  bar 
must  develop  if  the  profession  of  the  law  is  to  fulfill  its  true  function."  When 
the  reader  grasps  their  real  significance,  if  he  still  has  any  capacity  for  astonish- 
ment, it  will  be  called  into  play  when  he  realizes  that  the  author  has  reached  these 
conclusions  without  any  investigation  to  discover  the  extent  to  which  all  classes 
of  society  are  now  represented  in  the  student  bodies  of  the  high  grade  full  time 
law  schools  of  the  country,  without  any  effort  to  determine  the  point  to  which 
standards  for  admission  to  the  bar  may  be  advanced,  without  impairment  of  the 
democratic  principle  for  which  he  contends,  and  without  any  inquiry,  based  on 
evidence,  whether  we  have  actually  reached  this  point  or  not. 

After  a  study  of  this  report  by  the  Committee  of  the  American  Bar  Asso- 
ciation headed  by  Elihu  Root,  the  committee  presented  a  report  recommending 
that  all  candidates  for  admission  to  the  bar  be  required  to  graduate  from  a  law 
school  complying  with  the  following  standards: 

"(a)  It  shall  require  as  a  condition  of  admission  at  least  two  years  of  study 
in  a  college. 

(b)  It  shall  require  its  students  to  pursue  a  course  of  three  years  duration 
if  they  devote  substantially  all  of  their  working  time  to  their  studies,  and  a  longer 
course,  equivalent  in  the  number  of  working  hours,  if  they  devote  only  part  of 
their  working  time  to  their  studies. 

(c)  It  shall  provide  an  adequate  library  available  for  the  use  of  the  students. 

(d)  It  shall  have  among  its  teachers  a  sufficient  number  giving  their  entire 
time  to  the  school  to  insure  actual  personal  acquaintance  and  influence  with  the 
whole  student  body." 

The  recommendations  of  this  committee  were  approved  and  adopted  by  the  Ameri- 
can Bar  Association  at  the  August,  1921,  meeting. 

As  we  have  already  pointed  out,  the  recommendation  for  classification  of 
law  schools  receives  lukewarm  support  from  the  Carnegie  Foundation  Report,  but 


BOOK  REVIEWS  287 

in  other  respects  it  discourages  any  general  raising  of  standards  and  disparages 
the  efforts  of  law  teachers  and  members  of  the  bar  who  have  sought  to  bring 
about  improvement  by  raising  standards.  Nevertheless,  Mr.  Reed,  the  author  of 
the  Carnegie  Foundation  Report,  in  a  recent  statement  published  in  the  American 
Bar  Association  Journal   for   November,   says : 

"The  present  opportunity  seems  a  suitable  one  for  declaring  that  the  action  just 
taken  by  the  American  Bar  Association  is  one  of  the  most  encouraging  develop- 
ments in  the  field  of  legal  education  that  has  recently  occurred  and  constitutes  a 
long  step  in  advance." 

This  outcome  is  surprising  in  view  of  the  road  which  has  been  travelled  to 
reach  it.  Nevertheless  it  will  be  gratifying  to  the  great  number  of  people  who 
realize  that  something  practical  and  constructive  must  be  done  if  we  are  to  save 
the  bar  and  our  whole  system  of  administering  justice  from  progressive  degenera- 
tion as  a  consequence  of  our  years  of  neglect  of  our  system  of  legal  education. 

In  view  of  Uiis  result  many  a  man  engaged  in  the  difficult  task  of  building 
up  our  system  of  legal  education  will  be  inclined  to  question  whether  the  Carnegie 
Foundation  for  the  Advancement  of  Teaching  would  not  have  done  better  to  have 
left  this  part  of  its  study  to  Mr.  Root's  Committee  and  to  have  donated  the  money 
cost  of  making  it  for  the  establishment  of  a  chair  or  filling  the  gaps  in  the  library 
in  a  good  law  school. 

Turning  now  to  current  law  school  problems  of  organization  and  curriculum, 
the  present  report  contains  chapters  on  "The  Purpose  and  Content  of  Legal  Edu- 
cation," on  "Inadequate  Provision  for  Practical  Training,"  on  "The  Field  of 
Legal  Knowledge,"  on  "Optional  and  Elective  Courses,"  and  on  "General  Edu- 
cation." 

The  chapter  on  the  "Purpose  and  Content  of  Legal  Education"  points  out 
that  there  are  three  phases  of  legal  education,  theoretical,  practical,  and  the  liberal 
training  of  the  school  and  college  which  precedes  that  of  the  law  school.  The 
reader  will  find  this  chapter  somewhat  vague  and  elusive  but  he  may  disentangle 
from  it  some  positive  positions.  There  is  the  statement  of  the  "truth"  that  we 
have  and  need  law  schools  of  entirely  different  types,  each  contributing  in  its  own 
way  to  the  development  of  radically  different  types  of  lawyers.  Elsewhere  we 
have  found  that  these  types  are  on  the  one  hand  the  superficially  trained  lawyer  who 
is  to  engage  in  conveyancing,  probate  practice,  criminal  law  and  trial  work  and  the 
like  which  are  examples  of  topics  that  seem  particularly  appropriate  for  the  product 
of  the  relatively  superficial  schools,  and  on  the  other  the  thoroughly  trained  graduate 
of  full  time  schools.    We  are  told  also  that 

"The  kernel  of  truth,  in  the  contention  that  the  teaching  of  the  theory  of  an 
intricate  art  is  a  mere  academic  abuse,  is  that  the  attempt  to  theorize  on  the 
principles  which  underlie  a  practitioner's  manifold  activities  may  easily  be  carried 
too  far." 

Frankly  we  do  not  believe  that  there  is  even  a  kernel  of  truth  in  this  state- 
ment, if  it  be  applied  as  it  obviously  is  to  the  theoretical  training  of  students  in 
law  schools.  If  there  be  any  schools  which  have  found  it  easy  to  carry  their 
inculcation  of  theory  too  far,  they  have  not  attracted  the  attention  of  the  legal 
profession.  The  fact  is  that  the  subject  matter  of  our  law  and  the  material  from 
which  it  is  drawn  have  become  so  vast  and  complex  that  the  possibility  of 
empirical  treatment  of  it  ceased  a  century  or  more  ago.  It  is  becoming  increas- 
ingly difficult  for  the  lawyer  to  make  use  of  its  doctrine  without  systematic  study 
of  its  theory.  In  the  case  of  most  lawyers  the  opportunity  for  this  kind  of  study 
is  limited  to  the  brief  period  of  his  law  school  study.  The  lawyer  may  continue 
to  study  law  in  connection  with   his  cases  but  his   study  will  not  be   systematic 
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and  he  will  not  be  inclined  to  approach  his  own  problem  in  the  light  of  related 
doctrine  and  the  development  of  law  as  a  whole.  The  danger  to  legal  education 
is  not  so  much  that  we  are  carrying  our  study  of  legal  theory  too  far  as  that  we 
are  probably  not  carrying  it  far  enough.  We  are  training  too  many  men  whose 
knowledge  of  the  law  comprises  merely  a  quantitative  knowledge  of  rules,  statutes 
and  decisions  with  an  insufficient  knowledge  of  the  underlying  theory  which  col- 
lates and  organizes  this  material  into  a  co-ordinated  and  useful  body  of  knowledge. 
Under  the  head  of  the  "Inadequate  Provision  for  Practical  Training,"  there 
is  an  elaboration  of  the  time-worn  theme  that  American  legal  education  has  de- 
veloped nothing  corresponding  to  the  clinical  facilities  afforded  by  modern  medical 
schools,  and  the  suggestion  that  law  schools  should  form  an  alliance  with  legal 
aid  societies  in  order  to  give  their  students  practical  office  experience.  This 
elaboration  of  course  is  based  on  the  assumption  which  we  believe  is  essentially 
a  false  one  that  there  is  some  real  resemblance  between  the  case  of  the  law  student 
and  the  case  of  the  medical  student.     Indeed  the  report  says : 

"The  law  student  on  the  other  hand  can  do  little  that  approximates  the  condi- 
tions of  actual  practice  until  he  is  brought  into  touch  with  an  authentic  client. 
In  this  respect  he  resembles  the  medical  student  who  must  have  real  patients  to 
practice  upon." 

It  is  literally  true  that  the  physician  practices  upon  his  patients  but  it  is  not  true 
that  the  lawyer  practices  upon  his  clients.  The  doctor  deals  almost  exclusively 
with  physical  things  and  administers  physical  treatment.  To  treat  a  diseased  or 
wounded  tissue  it  is  necessary  so  far  as  possible  to  see  and  manipulate  it  and 
administer  to  the  patient  drugs  or  physical  treatment.  But  the  lawyer  deals  with 
events  (usually  after  they  have  happened  but  not  infrequently  in  anticipation  of 
their  happening)  which  call  into  play  rules  of  law.  He  rarely  witnesses  the  events 
at  first  hand  any  more  than  does  the  judge  or  jury  who  may  ultimately  have  to 
pass  upon  them.  Yet  it  would  hardly  be  urged  that  the  judge  of  a  trial  or 
appellate  court  lacked  practical  experience  in  his  professional  work  and  it  may 
be  added  that  the  intellectual  processes  of  an  appellate  judge  do  not  differ  in 
kind  from  those  of  the  student  in  a  good  case  system  law  school. 

It  is  of  course  not  urged  that  there  is  not  need  for  study  of  the  question  how 
far  theoretical  instruction  may  be  combined  with  practical  experience  of  the 
lawyer  with  profit.  But  the  first  step  in  any  intelligent  study  of  it  is  a  clear  recog- 
nition of  the  fact  that  neither  medical  nor  other  professional  study  presents  an 
analogy  to  law  study  which  is  of  much  value  in  answering  this  question.  A  second 
step  is  the  recognition  that  the  whole  problem  is  one  of  the  most  economical  use  of 
the  time  at  the  disposal  of  the  student.  No  one,  least  of  all  those  engaged  in  the 
theoretical  training  of  law  students,  is  inclined  to  minimize  the  importance  of 
practical  experience  to  the  lawyer.  He  must  know  something  of  office  organiza- 
tion, how  to  meet  and  deal  with  clients,  witnesses  and  opponents,  how  to  dis- 
entangle the  essential  or  operative  facts  of  the  case  from  the  mass  of  irrelevant 
matter  and  how  to  translate  these  facts  into  effective  action  in  pleadings,  con- 
tracts and  other  legal  documents.  In  short  he  must  know  something  of  the  daily 
routine  of  the  busy  lawyer's  life.  But  before  attempting  to  combine  imperfectly 
this  kind  of  experience  with  the  theoretical  training  of  the  law  school  we  will 
do  well  to  remember  that  the  systematic  theoretical  training  lasts  three  years  or 
less  whereas  the  lawyer  will  spend  his  entire  professional  life  in  the  routine  of 
the  law  office  and  we  must  ask  ourselves  how  far  we  are  to  encroach  on  the 
former  during  the  student's  law  school  experience  by  doing  the  petty  work  of 
the  legal  aid  society  in  order  to  anticipate  by  six  months  or  a  year  the  beginning 
of  the  latter.  These  are  questions  which  are  neither  raised  nor  discussed  by  the 
report.     The    reader   gains   the    impression    only    that    since   law    schools    do    less 
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clinical  work  than  medical  schools  they  ought  to  do  more  than  they  now  do, 
and  that  the  most  practicable  method  of  doing  it  is  through  a  closer  alliance  with 
legal  aid  societies. 

The  chapter  on  the  "Field  of  Legal  Knowledge"  approaches  the  subject  of 
discussion  as  involving  a  consideration  of  the  relative  merits  of  the  study  of  the 
law  of  the  local  jurisdiction  as  contrasted  with  the  study  of  the  "generalized  law 
of  the  country."  From  this  viewpoint  law  schools  are  classified  as  "national  law 
schools"  and  "local  law  schools."  The  latter  include  those  schools  whose  aim  it  is 
to  "focus  the  instruction  from  the  beginning  upon  the  law  of  that  state  [its  own 
state]  and  to  continue  it  down  into  the  fine  points  of  the  law."  This  description 
of  "local  law  schools"  will  serve  to  describe  rightly  those  schools  which  deal  with 
the  problem  of  legal  education  from  the  point  of  view  of  the  local  bar  examina- 
tion. The  description  of  "national  law  schools"  is  not  so  apt.  This  is  the  type 
of  school  which  teaches  what  the  author  describes  as  the  "generalized  law  of 
the  country  as  a  whole,"  and  this  is  apparently  the  law  which  ought  to  be  but 
actually  nowhere  exists  except  in  the  minds  of  instructors  in  "national  law  schools." 
We  are  told  that  the  "national  law  school's"  primary  interest 

"is  not  with  the  law  as  it  is,  but  with  the  law  as  it  may  become.  It  recognizes 
the  lack  of  uniformity  in  the  law  of  the  several  states  as  a  fact,  but  as  a  regret- 
table one,  and  conceives  its  mission  to  be  to  do  all  in  its  power  to  remedy  this 
evil,  both  on  the  personal  and  on  the  scholarly  side.  It  sends  into  practice,  into 
the  legislature,  on  to  the  bench,  men  who,  understanding  the  ideal  as  distinguished 
from  the  actual  law,  recognize  their  responsibility  as  parts  of  a  general  law- 
making machine  and  are  animated  with  the  ambition  not  merely  to  utilize  the 
law  as  it  is,  but  also  to  convert  it  into  a  more  efficient  instrument  of  justice." 

This  statement  contains  a  half  truth,  namely,  that  certain  law  schools  of  the 
scholarly  type  are  not  content  with  the  mere  memorization  of  legal  formulae. 
They  seek  underlying  reasons  for  rules  and  endeavor  to  test  them  in  the  light  of 
social  utility.  But  just  how  a  student  is  to  understand  "the  ideal  as  distinguished 
from  the  actual  law"  without  finding  out  what  the  actual  law  is,  the  author  does 
not  explain.  The  fact  is  that  this  statement  appears  to  be  based  on  certain  state- 
ments of  Dwight  and  Langdell  made  many  years  ago  when  they  were  combat- 
ting the  tendency  of  schools  to  become' mere  cram  schools  preparing  their  students 
for  local  bar  examinations.  So  certain  is  the  author  that  the  position  of  Dwight 
and  Langdell  brought  to  its  logical  conclusion  would  result  in  schools  teaching 
only  "nationalized  law"  that  by  a  process  of  a  priori  reasoning  he  concludes  that 
such  schools  actually  exist.  He  refers  to  the  "Harvard-Columbia  device  of  in- 
cluding a  course  in  New  York  Code  of  Civil  Procedure  and  ignoring  the  peculi- 
arities in  New  York  substantive  law,"  and  again  he  says,  "These  two  schools, 
being  more  interested  in  reforming  than  in  disseminating  the  law  that  is  handed 
down  by  the  courts,  resent  being  asked  to  take  time  to  explain  arbitrary  peculi- 
arities of  which  they  disapprove." 

These  statements  and  the  impression  given  by  this  report  of  the  so-called 
national  law  schools  are  remote  from  the  facts.  Any  scholarly  study  of  the 
common  law  as  it  is  developing  in  the  United  States  must  take  account  of  the 
fact  that  the  law  of  our  forty-eight  jurisdictions  springs  from  a  common  stock 
and  except  in  those  limited  areas  where  the  civil  law  gained  a  foothold  is 
substantially  identical  in  its  concepts  and  its  principal  doctrines.  Local  varia- 
tions there  are  and  always  will  be.  No  intelligent  lawyer  so  far  as  the  present 
writer  is  aware,  regrets  this,  so  far  as  the  variations  rest  on  real  variations' 
of  local  customs  and  needs,  for  the  life  of  the  common  law  is  its  adaptability 
to  the  mores  which  are  not  always  national  in  character.  The  "national  law 
school"  does  in  fact  pay  great  attention  to  local  peculiarities  and  their  study 
and    comparison    constitute    an    important    part    of    its    work.      The    wise    builder, 
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however,  pays  more  attention  to  the  foundation  and  structure  of  his  building 
than  he  does  to  its  decorative  facade  and  this  is  all  there  is  to  the  "national  law 
school"  myth.  The  writer  has  been  familiar  with  the  work  of  the  Harvard 
and  Columbia  law  schools  for  more  than  twenty  years.  It  is  not  true  that 
during  that  period  at  least  they  have  neglected  the  peculiarities  of  New  York 
law  or  that  of  any  other  jurisdiction.  The  content  of  their  lectures,  the  articles  and 
notes  appearing  in  their  law  reviews  prove  the  contrary.  Not  only  has  Columbia 
dealt  with  the  peculiarities  in  local  law  in  all  the  states  during  that  period,  but 
for  twenty-seven  years,  at  least,  it  has  maintained  a  separate  course  dealing  with 
doctrines  peculiar  in  New  York  law,  especially  New  York  trusts  and  perpetuities. 
The  report  rightly  recognizes  the  importance  of  what  may  be  described  as 
borderland  subjects,  such  as  "Government,"  "International  Law,"  and  "Jurispru- 
dence," and  the  author  justly  says 

"...  the  trouble  with  our  lawyer  leaders  is  not  alone  that  they  have  never  been 
given  an  opportunity  to  make  a  careful  study  of  the  political  mechanism  that  has 
been  confided  to  them  to  operate  and  to  perfect.  In  addition  they  carry  over  into 
public  life  the  particularist  as  opposed  to  the  social  point  of  view."  (p.  297.) 

If1,  as  we  believe,  any  properly  organized  scheme  of  education  for  the  lawyer 
must  include  some  college  training  which  will  embrace  training  in  government 
and  related  subjects,  professional  law  students  thus  trained  will  begin  law 
study  with  some  notion  of  the  function  of  law  as  a  social  instrument.  But  if 
Mr.  Reed's  plan  of  legal  education  is  adhered  to,  the  great  majority  of  law- 
yers must  continue  to  be  trained  in  a  "narrow  and  one-sided  manner"  and  they 
will  continue  to  hold  the  particularist  as  opposed  to  the  social  point  of  view. 
Knowledge  of  international  law  and  jurisprudence  because  of  the  prerequisite 
technical  knowledge  on  which  their  study  must  be  based,  must  of  necessity  be 
dealt  with  in  law  school  or  in  postgraduate  law  study.  Mr.  Reed  evidently  thinks 
that  the  "proper  place"  for  these  subjects  is  in  college,  a  statement  which  un- 
consciously reveals  how  oblivious  he  is  to  the  true  relation  of  these  subjects  to 
what  he  describes  as  "technical  law."  One  of  the  afflictions  of  a  troubled  world 
is  visited  upon  it  by  persons  "learned"  in  international  law  and  jurisprudence  who 
have  never  studied  any  system  of  private  law.  The  solution  or  amelioration  of 
this  difficulty  by  the  introduction  of  these  subjects  into  the  elective  curriculum 
of  the  second  and  third  year  of  the  law  school  the  author  regards  as  positively 
injurious.     He  says, 

"It  but  tends  to  overload  the  student's  time  and  hopelessly  to  disintegrate  his 
course  of  study.  Permission  granted  to  a  student  to  substitute  one  technical  law 
course  for  another  is  bad  enough,  but  at  least  the  organic  relationship  between  the 
two  subjects  is  close,  and  undeniably  the  training  that  he  receives  in  the  one  will 
help  him  to  secure  for  himself  the  knowledge  that  he  might  have  acquired  from 
the  other.  To  authorize  a  student  to  substitute  Roman  Law  for  Suretyship,  how- 
ever, or  International  Law  for  Bills  and  Notes,  is  to  carry  the  doctrine  of  edu- 
cational equivalence  too  far.  We  destroy  thereby  that  unity  of  aim  and  reasonable 
degree  of  coherence  which  must  appear,  if  anywhere,  during  the  final  or  profes- 
sional years  of  a  student's  training.  Granted  that  a  prospective  lawyer  should 
be  encouraged  to  take  these  'lost'  subjects  at  some  stage  of  his  preparation,  the 
first  question  to  be  considered  is  whether  there  is  room  for  them  in  the  modern 
law  school  curriculum,  or  whether  there  is  not.  If  they  can  be  added  only  at 
the  cost  of  converting  this  portion  of  our  educational  system  into  a  jumble  of 
unrelated  spots,  then  the  proper  place  for  them  is  the  college.  This  is  the  mis- 
cellaneous carry-all  in   American  education." 

This  is  a  fine  example  of  the  a  priori  reasoning  which  so  frequently  impairs 
the  confidence  of  the  reader  in  the  trustworthiness  of  this  report.  After  all,  the 
proof  of  the  pudding  is  in  the  eating  and  not  in  any  closet  philosophizing  about 
the   recipe   for   it.     How  many   students   substitute   Roman    Law    for    Suretyship   or 
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International  Law  for  Bills  and  Notes?  The  answer  is  probably  none,  or  if  any, 
the  number  is  so  small  as  to  be  negligible.  The  reason  is  plain.  Students  in 
university  law  schools  are  "grown-up."  They  attend  law  school  at  great  sacrifice 
of  time,  money  and  effort.  They  are  not  seeking  "snaps"  nor  are  they  bent  on 
making  their  law  course  a  "jumble  of  unrelated  spots."  An  important  part  of  the 
work  of  the  Dean  of  a  university  law  school  is  the  consultation  with  his  students 
for  the  purpose  of  aiding  them  in  the  selection  of  a  program  of  study  adapted 
to  their  needs.  His  advice  is  eagerly  sought  and  usually  followed.  Moreover, 
if  any  other  safeguard  were  needed,  candidates  for  the  bar  are  examined  on 
Bills  and  Notes  and  Suretyship.  They  are  not  examined  in  Roman  Law  or  Inter- 
national Law.  On  the  other  hand,  the  student  who  wishes  to  specialize  in  Ad- 
miralty or  International  Law  so  as  to  enter  the  foreign  service  of  the  state  depart- 
ment, or  in  Roman  Law  and  modern  Civil  Law  so  as  to  qualify  to  represent  an 
American  law  firm  abroad,  might  well  substitute  one  of  these  subjects  for 
courses  such  for  example  as  an  advanced  course  in  Future  Interests  or  Public 
Service  Companies,  or  for  that  part  of  Constitutional  Law  embracing  the  relations 
between  federal  and  state  governments  which  the  student  may  have  studied  in 
college;  or  for  Bankruptcy  or  for  Code  Pleading  and  Practice,  not  to  mention 
other  subjects.  Some  investigation  of  the  actual  working  of  the  elective  system 
would,  we  believe,  have  led  the  author  to  have  varied  materially  the  dimensions 
of  the  straw  man  which  he  has  so  ruthlessly  slaughtered  in  his  chapter  dealing 
with  that  subject. 

In  the  author's  discussion  of  general  education  he  insists  on  the  importance 
of  liberal  education  as  of  value  to  the  lawyer  on  its  own  account.  With  this  view 
we  cordially  agree.  The  experience  of  the  English  bar  demonstrates  that  a  superior 
bar  may  be  trained  by  a  system  of  education  in  which  technical  training  is  subordi- 
nated to  the  aims  of  liberal  education.  We  believe  that  the  importance  of  liberal 
education  as  a  preparation  for  a  professional  career  has  not  been  sufficiently 
emphasized  in  this  country  either  by  those  interested  in  liberal  or  in  professional 
education.  We  cannot  agree,  however,  with  the  author's  view  that  liberal  training 
is  of  little  or  no  value  in  preparing  the  student  to  take  up  law  study.     He  says 

"If  the  only  purpose  of  entrance  requirements  were  to  prepare  students  to  wrestle 
with  the  complexities  of  technical  law,  then — let  us  be  honest  about  it — no  fixed 
amount  of  preliminary  education  need  be  insisted  upon."  And  again,  "A  bright 
high  school  graduate  or  a  zealous  self-educated  clerk  will  often  play  around  a 
college  graduate  in  law  school  courses  organized  as  they  are  today."   (p.  315.) 

It  would  be  interesting  to  know  how  Mr.  Reed  ascertained  this  to  be  the 
fact.  An  experience  of  seventeen  years  as  a  law  teacher  during  a  part  of  which 
time  the  present  writer  taught  college  graduates  and  high  school  graduates  side 
by  side  leaves  no  doubt  in  his  mind  that  college  graduates  as  a  class  are  far  better 
prepared  to  take  up  law  study  than  are  students  who  have  not  had  college  experi- 
ence. The  records  of  the  two  classes  of  students  confirm  this  impression  and  it 
is  believed  that  it  is  one  generally  shared  by  university  law  school  teachers  of 
experience. 

The  usefulness  of  the  report  and  confidence  in  the  soundness  of  its  conclu- 
sions are  impaired  by  frequent  statements  made  without  supporting  data,  the 
accuracy  of  which  will  be  at  once  challenged  by  most  of  those  readers  who  are 
acquainted  with  the  facts.  Some  examples  have  already  been  given ;  two  others 
chosen  almost  at  random  may  be  referred  to.  At  page  346  the  author  says  "JJo 
single  school  has  devised  its  curriculum  upon  any  reasoned  plan."  At  page  384  he- 
says  :  "In  the  large  cities  it  is  becoming  increasingly  common  for  law  offices  to. 
include  representatives  of  both  methods  (text-book  and  case-book)  of  training, 
each  strong  where  the  other  is  weak."    The  first  of  these  statements  is,  to  say  the 
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least,  extravagant.     The  second  seems  of  such  doubtful  verity  that  most  readers 
would  wish  to  know  the  authority  for  it. 

Legal  education  probably  has  more  unsolved  problems  than  any  other  field  of 
intellectual  effort.  Those  engaged  in  the  attempt  to  solve  them  are  eager  for 
light.  They  have  looked  forward  to  the  publication  of  the  Carnegie  Report  as 
an  aid  to  the  solution  of  these  problems.  It  is  with  a  real  sense  of  disappointment 
that  they  will  realize  that  now,  after  eight  years  of  patient  waiting,  when  the  Amer- 
ican Bar  Association  and  numerous  other  bar  organizations  are  formulating  definite 
and  well-considered  plans  for  raising  standards  and  strengthening  our  educational 
system,  the  results  of  this  study  are  so  vague  and  so  inconclusive  with  respect  to 
fundamental  matters.  This  sense  of  disappointment  is  increased  when  one  finds  that 
the  conclusions  with  respect  to  law  school  organization  and  methods  are  so  far 
removed  from  the  facts.  The  chief  value  of  the  report  is  its  presentation  of 
historical  data,  and  in  that  it  raises  square^  the  question  whether  we  are  to  leave 
undisturbed  the  educational  system  which  we  know  definitely  is  defective  and 
which  is  progressively  growing  worse,  or  whether  we  are  to  assist  in  carrying 
forward  the  program  of  the  American  Bar  Association  to  raise  standards  and 
classify  the  schools.  We  believe  that  there  will  be  little  doubt  in  unprejudiced 
minds  as  to  the  course  which  should  be  pursued. 


Harlan  F.  Stone; 


Columbia  Law  School 


Selected  Cases  ox  Real  Property.  By  Joseph  D.  Sullivan.  Chicago: 
Caelaghan  &  Co.  1921.  pp.  x,  1096.1 

The  Law  of  Real  Property.  By  Herbert  T.  Tiffany.  Chicago :  Callaghan 
&  Co.  1920.    3  vols.  pp.  ix,  3666. 

These  two  works  are  reviewed  together  because  of  similarities  in  method  and 
because  the  author  of  the  casebook  announces  in  his  preface  his  indebtedness  to 
Mr.  Tiffany  in  the  following  words : 

"The  volume  is  especially  designed  for  use  with  Tiffany  on  Real  Property 
and  practically  all  of  the  cases  it  contains  are  cited  in  the  foot-notes  of  Tiffany's 
work." 

The  object  of  this  collection  of  three  hundred  or  more  cases,  as  stated  in  the 
preface,  is  to  give  "one  case  on  each  important  principle  of  the  law  of  real  prop- 
erty, and  in  a  few  instances,  where  necessary  to  illustrate  difficult  doctrines,  more 
than  one  case."  The  cases  given  are  mostly  recent  cases,  although  a  few  early 
leading  cases  are  given,  as  well  as  occasional  extracts  from  treatises.  The  selec- 
tions have  been  made  with  good  judgment,  and  it  is  the  best  one  volume  casebook 
on  the  whole  of  the  law  of  real  property  which  we  have  seen.  Assuming  that  this 
book  is  to  be  used  as  an  "illustrative"  casebook  in  connection  with  a  textbook 
study  of  the  law,  we  might  be  able  to  agree  with  the  author  that  a  single  case 
sufficiently  illustrates  some  of  the  simpler  principles  of  the  law  of  real  property, 
but  it  is,  of  course,  impossible  for  any  one  case  to  give  a  sufficient  idea  of  the 
more  involved  doctrines  of  this  subject.  This  the  author  has  realized  in  his 
discussion  of  the  Rule  in  Shelley's  Case  and  eight  useful  cases  are  given  to  illumine 
the  application  of  this  rule.  But  in  connection  with  the  Rule  against  Perpetuities, 
a  vastly  more  difficult  and  complex  subject,  only  four  cases  are  given.  Of  these 
four,  two  give  limitations  held  not  to  be  within  the  Rule  and  a  third  has  nothing 

1  This  review,  in  so  far  as  it  treats  of  Sullivan,  Selected  Cases  on  Real  Prop- 
erty, is  based  upon  the  comments  of  Professor  Nathan  Abbott  of  the  Columbia 
Law  School. 
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to  do  with  the  Rule,  excepting  by  an  inference,  which  a  student  reader  would  not 
be  likely  to  make.  There  is  no  case  which  contains  any  of  the  involved  and  im- 
portant history  of  the  Rule.  Even  the  case  of  Cadell  v.  Palmer ia  which  finally 
formulated  the  rule  in  1833  is  omitted  and  we  find  nothing  in  the  book  which 
would  give  a  student  any  idea  of  the  application  of  the  Rule  to  classes,  to 
separable  limitations,  to  accumulations,  to  contingent  remainders,  to  rights  of 
entry  for  condition  broken  or  to  options.  Thus  while  the  selections  of  the  author 
are  good,  the  omissions  made  necessary  by  the  limitations  of  a  one  volume  book  on 
the  most  inclusive  branch  of  the  law,  make  us  wonder  whether  some  student  who 
has  used  it  may  not  come  to  realize  that  "a  little  knowledge  is  a  dangerous 
thing." 

Turning  now  to  the  parent  work  by  Mr.  Tiffany  we  find  a  book  much  more 
difficult  to  review.  The  first  edition  was  published  in  1903.  By  an  examination 
of  the  prefaces  of  the  two  editions  it  is  possible  to  determine  the  author's  purpose  in 
the  work  and  to  derive  therefrom  the  standards  by  which  the  work  should  be 
measured. 

In  the  preface  to  the  first  edition,  we  find  this  statement :  "The  intention,  in 
writing  this  work,  is  to  present  in  moderate  compass,  the  principles  which  govern 
the  various  branches  of  the  law  of  land."  The  modifications  present  in  the 
second  edition  are  summarized  by  Mr.  Tiffany  in  the  preface  to  the  second  edition 
as  "a  more  extended  treatment  of  the  subject,  a  more  copious  citation  of  cases  and 
a  more  frequent  and  fuller  discussion  of  the  problems  which  present  themselves." 
The  topical  arrangement  of  the  two  editions  is  identical.  By  reason  of  different, 
and  in  some  instances  additional  sub-heads  in  the  various  chapters  the  number  of 
topical  paragraphs  has  increased  from  577  to  677.  The  actual  increase  in  ma- 
terial, however,  is  much  greater  than  might  be  gathered  from  the  foregoing. 
There  are  more  than  30,000  cases  cited  as  opposed  to  the  approximately  14,000 
cited  in  the  first  edition  and  there  are  3,666  pages  in  the  three  volumes  of  the 
second  edition  as  contrasted  with  1589  pages  of  the  former  edition.  Thus  the 
quantitative  aims  of  the  second  edition  as  stated  by  the  author's  preface  seems 
to  have  been  realized.  The  most  valuable  addition  to  the  material  is  the  citation, 
in  footnotes,  along  with  cases,  of  articles  and  editorial  notes  in  the  various  law 
school  magazines  discussing  the  propositions  under  treatment.  This  feature  brings 
before  the  reader  a  wealth  of  material  heretofore  largely  inaccessible. 

The  amount  of  labor  involved  in  the  preparation  of  this  second  edition,  must 
have  been  tremendous,  and  the  service  which  this  book  renders  to  the  profession  is 
very  great  indeed.  In  view  of  these  undoubted  facts,  it  is  with  great  hesitancy 
that  the  reviewer  ventures  to  point  out  some  features  of  the  edition,  which  do  not 
remedy  the  defects  of  the  first  edition  as  completely  as  all  of  Mr.  Tiffany's  friends 
and  admirers  would  wish. 

It  is  impossible  to  determine  or  state  the  availability  of  this  book  as  a  legal  tool 
without  discussing  the  general  type  of  book  to  which  both  editions  belong.  In 
neither  edition  does  the  author  purport  to  discuss  the  history  of  land  law,  in  more 
than  a  cursory  and  elementary  way.  In  fact,  pages  16  to  39,  which  purport  to 
give  "an  outline  of  the  leading  features  of  the  system  of  feudal  tenures,"  which 
the  author  states  to  be  necessary  to  an  understanding  of  the  present  law,  is  so 
truly  an  outline  as  hardly  to  serve  the  purpose  for  which  it  is  avowedly  inserted. 
Furthermore,  some  part  of  the  historical  treatment  included  is  of  doubtful  value. 
For  instance,  the  historical  origin  of  common  appendant  is  stated  (§  384)  in 
terms  which  have  generally  been  discarded  by  recent  historians.2  The  book 
contains    no   argument   or   discussion    of    divergent   views,    no    exposition    of    the 

ia  (1833)  1  CI.  &  F.  372. 
2  See  William,  Rights  of  Common  (1880)  37  et  seq. 
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reasons  basing  the  adoption  of  a  rule,  no  attempt  to  indicate  the  author's 
opinion  as  to  the  trend  of  change  often  implicit  in  new  decisions.  For  instance, 
the  decision  reached  in  Huntington  v.  Asher3  is  merely  stated  in  a  footnote 
(p.  1393)  without  the  slightest  indication  that  this  case  marks  a  trend  to  recognize 
the  commercial  importance  of  land  as  opposed  to  its  agricultural  importance 
which  alone  was  recognized  by  the  old  common  law.  It  does  not  then  purport 
to  be  a  legal  treatise  calculated  to  influence  or  guide  the  development  of  law.  But 
it  is  not  reasonable  or  just  to  determine  the  utility  of  a  book  by  its  failure  to 
accomplish   desirable   ends  never  contemplated   by  the  author. 

The  book  in  both  editions  is  frankly  a  textbook  digest.  It  purports  to  set 
forth  "the  principles  which  govern  the  various  branches  of  the  law  of  land."  To 
undertake  this  task  must  have  required  the  courage  of  a  David  and  it  is  no  marvel 
that  the  book  does  not  attain  its  goal  fully.  It  is  rather  a  cause  for  admiration 
that  it  approaches,  as  nearly  as  it  does,  to  such  attainment.  In  order  to  make  such 
a  book  valuable  the  writer  must  be  familiar  with  the  cases  cited  and  must  have 
generalized  from  the  decisions,  so  that  the  "principles"  which  compose  his  text 
shall  contain  as  little  extraneous  and  undecided  matter  as  possible.  Furthermore, 
he  must  have  before  him  as  raw  material  for  this  process,  decisions  representative 
of  all  that  really  has  been  decided.  The  book  fails  in  its  primary  purpose  if 
it  omits  any  part  of  the  existent  law,  and  in  its  usefulness  to  the  practitioner  if  it 
fails  to  indicate  the  decision  actually  reached  in  the  practitioner's  jurisdiction 
upon  the  question  under  discussion.  In  addition  to  all  of  these  requirements, 
such  a  textbook  digest  must  be  reliable  in  its  citations.  No  case  should  appear  in 
a  footnote  to  a  text  principle  unless  that  case  decided  the  proposition  enunciated 
by  the  text  principle.  A  lawyer  who  cites  cases  to  a  court  which  do  not  support 
the  proposition  for  which  he  cites  them,  soon  loses  the  confidence  of  the  bench, 
and  the  same  is  true  in  the  attitude  of  the  users  of  a  textbook  digest  toward 
the  book. 

It  is  impossible  to  illustrate  at  length  the  ways  in  which  this  edition  fails 
of  completeness  and,  in  parts,  fails  even  of  accuracy.  The  first  sentence  in  §  387 
is  as  follows : 

"A  profit  a  prendre  in  gross  cannot  be  assigned  in  portions  to  different  persons 
so  that  each  of  the  assignees  may  exercise  it  separately,  but  all  the  assignees  must 
exercise  it  in  common ;  this  being  on  the  theory  that  otherwise  the  land  would  be 
injured  as  a  result  of  the  taking  of  profits  therefrom  by  numerous  persons." 

This  statement  is  not  only  not  supported  by  most  jurisdictions  at  the  present  day  but 
the  opposite  result  is  reached  in  a  case  cited  by  the  author  in  support  of  this 
"principle,"  and  the  manner  in  which  the  older  rule  of  Mount  joy's  Case  is  avoided 
is  fully  elaborated  therein.4  A  principle  honored  only  by  exceptions  to  its  applica- 
tion  is   hardly  entitled   to  unqualified   statement   in   a  text   digest. 

In  the  sections  dealing  with  the  support  of  land  and  buildings  (§§  354,  355) 
there  is  no  mention  whatever  of  the  very  generally  existent  statutes  regulating 
the  support  of  buildings  in  municipalities  and  the  tremendously  important  body 
of   decisions   clustered   about   them.5 

The  caution  with  which  it  is  necessary  to  use  the  footnote  citations  was 
forced  on  the  attention  of  the  reviewer  by  a  careful  examination  of  the  numerous 

3  (1884)    96   N.   Y.   604. 

<See  Funk  v.  Haldcman  (1866)  53  Pa.  St.  229;  Chandler  v.  Hart  (1905)  161 
Cal.  405    119  Pac.  516. 

5  See  Regan  v.  Keyes  (1910)  204  Mass.  294,  90  N.  E.  847;  Foster  v.  Zanpicri 
(1910)  140  App.  Div.  471,  125  N.  Y.  Supp.  422,  aff'd  (1912)  206  N.  Y.  704,  99 
N.  E.  1119;  Bergen  v.  Morton  Amusement  Co.  (1917)  178  App.  Div.  400,  165  N.  Y. 
Supp.  348;  Gordon  v.  Auto  Club  of  America  (1917)  180  App.  Div.  927,  167  N.  Y. 
Supp.  585;  Carroll  Blake  Const.  Co.  v.  Boyle  (1918)  140  Tenn.  166,  203  S.  W. 
945;  Zilka  v.  Graham  (1914)  26  Idaho  163,  141  Pac.  639. 
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cases  cited  in  footnote  44,  p.  1133.  This  footnote  was  not  selected  after  a  care- 
ful examination  of  a  large  number  of  other  correct  footnotes  but  was  selected  by 
chance  and  was  found  to  be  to  a  considerable  extent  illustrative  of  the  cases  cited 
in  the  other  footnotes.  The  text  at  this  point,  which  is  an  exact  reprint  of  the 
first  edition   (1st  ed.  §  297),  states  as  follows: 

"On  the  other  hand,  his  right  to  appropriate  the  water  of  the  stream  for  what 
are  considered  'extraordinary'  uses,  such  as  manufacturing  and  irrigation  is  re- 
stricted by  the  requirement  that  such  appropriation  must  not  so  diminish  the  flow 
of   water   as    materially   to    injure   other   proprietors    lower   down    the    stream;44 

In  support  of  this  "principle"  the  author  cites  thirteen  cases.6  Of  these  cases  the 
actual  decisions  in  only  cases  (2),  (8),  (9),  (11),  support  the  text  princi- 
ple. Of  these  four,  (9)  really  stands  for  the  text  principle  with  the  word  "ma- 
terially" left  out,  and  case  (11)  is  no  longer  good  law  in  the  jurisdiction  which 
decided  it.7  There  are  dicta  in  cases  (6)  and  (10)  which  support  the  text  proposi- 
tion with  the  word  "materially"  left  out.  Both  of  these  cases  in  dicta  say  that 
if  a  lower  proprietor  suffers  injury  he  has  a  cause  of  action.  Cases  (1),  (3),  (5), 
and  (13)  state  decisions  which  do  not  come  within  the  generalization  of  the  text 
principle  at  all  and  in  cases  (3)  and  (5)  there  is  no  decision  whatever  as  to  any 
right  or  duty  of  riparian  owners.  The  only  decision  in  (1)  is  that  as  long  as  there 
was  no  sensible  dimunition,  the  plaintiff  had  no  action.  The  language  of  Baron 
Parke  is,  as  one  might  expect  from  the  continuously  unsuccessful  advocate  of  the 
doctrine  of  reasonable  user  as  applied  to  the  law  of  water  in  England,  a  statement 
of  that  doctrine.  This  dictum,  however,  is  not  the  law  of  England  as  to  the  so- 
called  "extraordinary  uses."8  Cases  (4),  (7),  and  (12)  are  actually  contra  to 
the  principle  in  support  of  which  they  are  cited.     . 

This  fact,  however,  remains,  after  all  criticisms  which  may  be  leveled  against 
the  book.  It  is  a  great  beginning  toward  a  task  probably  beyond  the  accomplish- 
ment of  any  one  man's  lifetime.  Perhaps  the  author's  fundamental  error  was  his 
attempt  to  do  more  than  was  humanly  possible.  It  is  better  to  have  some  helpful 
guidance  than  none.  There  is  probably  no  one  work  covering  the  entire  subject 
as  well  as  this  one  does,  but  more  accurate  guidance  can  be  found  by  those  who 
are  able  to  refer  to  careful  books  each  covering  a  small  part  of  the  entire  subject. 

Richard  R.  Powell 

Columbia  Law  School 


6  (1)  Embrey  v.  Owen  (1851)  6  Exch.  353;  (2)  Sampson  v.  Hodinott  (1857) 
1  C.  B.  (n.  s.)  590;  (3)  Gould  v.  Stafford  (1888)  77  Cal.  66,  18  Pac.  879;  (4) 
Turner  v.  James  Canal  Co.  (1909)  155  Cal.  82,  99  Pac.  520;  (5)  Rudd  v.  Williams 
(1867)  43  111.  385;  (6)  Anderson  v.  Cincinnati  Southern  Ry.  (1887)  86  Ky.  44, 
5  S.  W.  49;  (7)  Gould  v.  Boston  Duck  Co.  (Mass.  1859)  13  Gray  42;  (8)  Farrell 
v.  Richards  (1879)  30  N.  J.  Eq.  511;  (9)  Clinton  v.  Myers  (1871)  46  N.  Y.  511; 
(10)  Garwood  v.  New  York  Central  &  H.  R.  R.  (1881)  83  N.  Y.  400;  (11) 
Wheatlex  v.  Chrisman  (1859)  34  Pa.  St.  298;  (12)  Tolle  v.  Corretti  (1868)  31 
Tex.  362;  Nielson  v.  Sponer  (1907)  46  Wash.  14,  89  Pac.  155. 

7  See  Penn  Coal  Co.  v.  Sanderson  (1886)  113  Pa.  St.  126,  6  Atl.  453;  and  cases 
and  articles  cited  by  the  author,  p.  1143,  footnote  69. 

8  See  McCartney  v.  Londonderry,  etc.  R.  R.,  Ltd.  [1904]  A.  C.  301,  cited  by  our 
author  on  pp.  1135.  1136  and  1138. 
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DOCUMENTARY  LETTERS  OF  CREDIT* 

A  banker's  letter  of  credit  is  not  a  subject  with  which  the  ordinary 
individual  is  familiar  and  yet  there  is  hardly  an  hour  of  his  life  when  he 
does  not  come  in  contact  with  something,  the  purchase  of  which  has  been 
financed  through  these  instruments.  Payment  for  practically  all  com- 
modities, which  are  the  subject  of  foreign  trade,  is  made  through  the  banks, 
and  in  most  instances  by  means  of  a  banker's  letter  of  credit.  The  foreign 
wool  in  the  suit  which  is  put  on  in  the  morning  and  the  linen,  coffee  and 
sugar  on  the  breakfast  table  are  instances  of  commodities  usually  so 
financed. 

Take  the  case  of  an  American  dealer  who  desires  to  purchase  some 
foreign  commodity,  say  coffee  in  Brazil.  He  makes  a  contract  with  a 
Brazilian,  prescribing  the  terms  of  sale,  and  requiring  the  American 
buyer  to  furnish  a  confirmed  banker's  credit  to  provide  for  payment. 
The  buyer  then  applies  to  his  own  bank,  stating  the  terms  upon  which 
he  wishes  to  have  the  credit  made  available,  for  instance,  by  the  drafts 
of  the  Brazilian  seller  on  the  American  bank  at  sixty  days,  accompanied 
by  shipping  documents,  which  usually  include  a  bill  of  lading  carrying 
title  to  the  goods,  an  invoice  and  insurance  against  risks  during  the  voyage. 
The  terms  having  been  arranged,  the  buyer  signs  a  formal  application  for 
the  letter  of  credit  on  a  form  provided  by  his  bank,  stating  the  terms 
required.  The  bank  then  issues  the  letter  of  credit,  sending  a  copy  to 
the  buyer  with  a  form  of  agreement  to  be  signed  by  him,  which  provides 
for  the  security  he  is  to  give  to  the  bank,  or,  if  his  credit  standing  is  suf- 
ficiently favorable,  containing  simply  his  agreement  that  he  will  reimburse 
to  the  bank  the  amount  of  the  drafts  drawn  under  the  credit  at  a  time 
therein  stated.     If  an  irrevocable  letter  of  credit  is  applied  for,  the  agree- 

*  Bibliography:  Omer  F.  Hershey,  Letters  of  Credit  (1918)  32  Harvard  Law 
Rev.  1,  and  works  referred  to  ibid.  5  n.  5;  Commercial  Letters  of  Credit  (1921) 
21  Columbia  Law  Rev.  176-181;  Letters  of  Credit  (1921)  34  Harvard  Law  Rev. 
533;  Commercial  Letters  of  Credit  (1921)  Federal  Reserve  Bull.  158;  Edgar  S. 
Furniss,  Foreign  Exchange  (1922)  ;  J.  B.  Beal,  Utility  of  Letters  of  Credit  in  the 
Export  Trade  (1917)  95  Bankers'  Mag.  271;  B.  Olney  Hough,  Practical  Export- 
ing (5th  ed.  1920)  546;  Dr.  Alfred  Jacobi,  Creditbrief  (1921);  Judge  Henry  D. 
Hotchkiss,  Liability  Limit  in  Letter  of  Credit  (1921)  3  Journ.  of  Commerce  and 
Commercial  Bull.  9;  2  Daniel,  Negotiable  Instruments  (6th  ed.  1913)  §  1790; 
Wilbert  Ward,  American  Commercial  Credits    (1922). 
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ment  signed  by  the  buyer  contains  a  provision  that  the  credit  cannot  be 
withdrawn  or  cancelled  without  the  consent  of  all  parties  in  interest, 
including,  of  course,  the  foreign  beneficiary.  The  original  of  the  letter  of 
credit,  which  is  addressed  to  this  beneficiary  (the  seller  of  the  goods),  is 
sent  by  the  issuing  bank  direct  to  the  beneficiary,  or  may  be  handed  by  it 
to  the  buyer,  to  be  transmitted  by  him  to  the  beneficiary,  or  it  may  be 
sent  by  the  opening  bank  to  its  correspondent  nearest  to  the  beneficiary, 
or  communicated  to  that  correspondent  only  by  cable,  with  the  request  to 
advise  the  beneficiary  of  its  terms.  The  course  of  procedure  would  be 
similar,  but  reversed,  in  a  case  where  the  American  is  selling  his  com- 
modity to  some  foreign  purchaser. 

It  is  obvious  that  the  letter  of  credit  is  necessary  for  the  transaction 
of  foreign  business;  and  it  is  becoming  more  and  more  so  in  domestic 
transactions.  A  buyer  and  seller  in  different  countries,  who  have  never 
dealt  with  each  other  before,  may  each  have  little  knowledge  of  the  other's 
credit  standing.  The  bank  of  each,  however,  knows  its  customer's  stand- 
ing and  the  other  party  to  the  sale  contract  may  be  willing  to  take  the 
irrevocable  obligation  of  the  foreign  bank,  if  it  is  known  to  his  own 
bankers.  These  letters  of  credit  also  form  a  convenient  means  of  extend- 
ing credit  to  foreign  customers,  since  the  drafts  may  be  drawn  either  at 
sight  or  at  any  period  of  time  desired. 

Bankers'  letters  of  credit  are  more  likely  to  be  used  in  commercial 
transactions  when  the  demand  for  goods  exceeds  the  supply,  in  other 
words,  under  such  market  conditions  that  the  seller  is  able  to  dictate  the 
terms  upon  which  he  will  sell.  Such  conditions  prevailed  during  the  late 
war.  At  that  time,  bankers'  letters  of  credit  came  into  very  general  use 
in  domestic  as  well  as  in  foreign  transactions,  since  the  producer  did  not 
care  to  commit  himself  to  the  acquisition  or  production  of  a  commodity 
without  the  irrevocable  undertaking  of  a  bank  that  he  would  be  paid, 
upon  the  performance  of  his  contract. 

Letters  of  credit  have  been  known  and  used  from  ancient  times  on 
the  continent  of  Europe  and  in  England.  In  this  country  they  have  been 
used  for  a  considerable  period  of  time  in  foreign  transactions,  but  they 
did  not  come  into  general  domestic  use  until  the  outbreak  of  the  war. 

Kinds  of  Letters  of  Credit 

In  former  days  the  letter  of  credit  took  the  form  of  an  instrument, 
executed  by  a  bank  or  banker,  addressed  either  to  a  named  foreign  cor- 
respondent or  to  all  the  world  generally,  authorizing  the  addressee  to 
draw  drafts  on  the  issuing  bank,  and  undertaking  that  drafts  so  drawn, 
in  accordance  with  the  terms  of  the  instrument,  would  be  honored  by  it. 
This  instrument  was,  accordingly,  a  request  addressed  to  a  third  person 
to  advance  funds  to  the  holder  of  the  letter.  The  old  authorities  classify 
letters  of  credit  as  general,  if  addressed  to  all  the  world,  and  special,  if 
addressed   to  one  correspondent.     This  classification  does   not  apply   to 
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documentary  letters  of  credit,  which  are  not  requests  to  a  third  person  to 
make  advances,  bvit  are  the  direct  promise  of  the  issuing  bank  to  the 
holder  of  the  credit  that  it  will  honor  his  drafts  drawn  thereunder  and  in 
accordance  with  the  terms  stated  therein.  If,  by  such  a  letter,  the  issuing 
bank  agrees  to  honor  the  drafts  in  any  event  without  conditions,  the 
credit  is  called  a  "clean"  credit.  If  the  agreement  is  to  pay  only  upon 
presentation  of  certain  documents,  carrying  title  to  goods,  which  is  the 
usual  form  of  credit  in  aid  of  a  contract  for  the  sale  of  goods,  it  is  called 
a  "documentary"  credit.  Such  an  instrument  usually  also  contains  a  pro- 
vision by  which  the  issuing  bank  agrees  with  bona  fide  holders  that  drafts 
drawn  in  accordance  with  the  terms  of  the  letter  of  credit  and  within 
the  time  limited  thereby,  will  meet  with  due  honor  upon  presentation  at 
its  office. 

Then,  too,  letters  of  credit  are  classified  as  import  and  export  credits; 
but  this  distinction  is  unimportant,  since  it  is  obvious  that  every  credit 
transaction  is  both  an  import  transaction  into  one  country  and  an  export 
transaction  from  another;  so  that  this  classification  merely  identifies 
the  person  whose  interest  is  being  considered  as  connected  with  either 
the  import  or  the  export  end  of  the  transaction. 

Credits  are  also  classified  as  revocable  and  irrevocable.  Ordinarily, 
in  import  or  export  transactions  they  are  irrevocable,  since  the  seller's 
purpose  in  requiring  a  letter  of  credit  is  to  have  the  assurance  of  a  bank 
that  the  purchase  price  will  be  paid  upon  shipment  of  the  goods.  If  the 
credit  is  revocable,  it  usually  contains  an  express  notice  to  that  effect, 
suggesting  that,  if  that  is  not  acceptable  to  the  beneficiary,  he  should  com- 
municate with  his  customer  and  request  him  to  have  his  banker  amend 
the  instructions. 

Credits  are  also  classified  as  confirmed  and  unconfirmed ;  and  by 
many  the  distinction  between  a  confirmed  and  irrevocable  credit  is  not 
clearly  understood.  Where  a  foreign  bank  opens  a  credit  in  favor  of 
an  American  seller  of  goods  to  be  exported,  it  usually  cables  its  advice  of 
the  credit  to  its  American  correspondent,  which,  in  turn,  advises  the 
seller  that  it  has  received  this  cable  credit  from  the  opening  bank.  The 
credit  may  be  revocable  or  irrevocable  upon  the  part  of  the  foreign  open- 
ing bank.  The  American  bank  merely  transmits  the  message  for  its 
foreign  correspondent,  assuming  no  liability  on  its  own  part.  If,  however, 
the  American  seller  is  not  willing  to  rely  upon  the  irrevocable  credit  of  a 
foreign  bank,  he  may  ask  the  American  bank  itself  to  agree  to  honor  his 
drafts.  If  the  American  bank  agrees  to  do  this,  the  American  seller  has 
not  only  the  irrevocable  obligation  of  the  foreign  bank  but  the  confirma- 
tion of  the  American  bank ;  and  the  credit  is  both  irrevocable  and  con- 
firmed. 

Form  of  Documentary  Letter  of  Credit 
When  a  formal  instrument  is  issued,  rather  than  a  mere  cable  advice, 
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it  is  usually  on  the  form  of  the  issuing  bank,  addressed  to  the  beneficiary 
(seller),  authorizing  him  to  draw  on  the  issuing  bank  for  account  of  the 
purchaser  of  the  goods  up  to  an  amount  named,  available  by  his  drafts 
at  sight  or  on  time,  when  accompanied  by  the  specified  documents.  It  may 
require  that  the  bills  of  lading  be  made  out  to  the  order  of  the  issuing  bank, 
thus  giving  it  the  title  to  and  control  of  the  goods  as  security  for  its 
advances.  Particulars  in  regard  to  the  insurance  required  may  also  be 
stated,  with  a  requirement  that  the  drafts  must  show  on  their  face  that 
they  are  drawn  under  this  letter  of  credit  of  the  issuing  bank,  identifying 
it  by  its  number.  The  credit,  if  irrevocable,  then  ends  with  substantially 
the  following  clause : 

"We  hereby  agree  with  bona  fide  holders  that  all  drafts  issued  by  vir- 
tue of  tbis  credit  and  in  accordance  with  the  above  stipulated  terms  shall 
meet  with  due  honor  upon  presentation  at  the  office  of  [the  issuing  bank] 
if  drawn  and  negotiated  on  or  before  [the  agreed  date]." 

It  is  obvious  that  this  instrument  contemplates  payment  only  against 
documents.  The  seller  of  the  goods  draws  his  draft,  attaches  thereto  the 
documents  required,  and  takes  them,  with  the  letter  of  credit,  to  his  own 
bank,  which,  if  satisfied  that  the  terms  of  the  letter  of  credit  have  been 
complied  with,  discounts  his  draft,  and  usually  endorses  the  amount  of 
any  draft  so  discounted  on  the  back  of  the  letter  of  credit,  which,  if  the 
draft  does  not  exhaust  the  credit,  is  returned  to  the  beneficiary.  The  seller 
thus  receives  his  pay  at  once  and  is  through  with  the  transaction.  The 
bank  discounts  the  drafts,  without  ever  seeing  the  goods,  taking  the  speci- 
fied documents  as  evidence  that  the  goods  called  for  have  been  shipped. 
In  the  same  way,  the  issuing  bank  must  honor  the  drafts  when  presented 
to  it  with  the  required  documents,  without  regard  to  the  quality  or  Idea- 
tion of  the  goods. 

The  necessity  for  conducting  the  transaction  in  this  way  is  obvious. 
The  banks  are  not  dealers  in  goods  and  may  be  wholly  unfamiliar  with 
the  commodities  for  which  they  pay.  The  drafts  and  documents  may 
arrive  at  the  office  of  the  issuing  bank  long  before  the  goods  arrive  in  port. 
For  instance,  in  the  case  of  sugar  shipped  by  a  freighter  from  Java  to 
Xew  York,  the  draft  and  documents  may  be  transmitted  by  mail  across 
the  Pacific  and  may  arrive  in  New  York  before  the  freighter  has  passed 
the  Suez  Canal.  Both  the  discounting  and  the  issuing  bank,  however. 
must  scrutinize  the  documents  with  care,  to  make  sure  that  they  comply 
with  the  requirements  of  the  letter  of  credit,  since,  if  they  do  not,  the} 
will  not  be  entitled  to  reimbursement  of  the  funds  paid  out. 

Theories  as  to  Nature  of  Contract  Rights  Created  by  Letter 

of  Credit 

To  a  business  man  nothing  is  simpler  than  the  nature  of  the  obligation 
created   bv  an   irrevocable   banker's   documentarv   letter   of   credit.     The 
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seller  of  the  goods  believes  that,  if  he  has  such  an  instrument,  he  has  the 
direct  obligation  of  the  issuing  bank,  running  in  his  favor,  enforcible  by 
him  against  that  bank,  that  it  will  pay  his  drafts,  if  drawn  in  compliance 
with  the  terms  of  the  letter  of  credit.  He  cannot  understand  how  there 
can  be  any  difficulty  upon  this  subject;  and  yet  to  courts  and  lawyers  num- 
erous difficulties  present  themselves.  A  fundamental  difficulty  is  that, 
while  the  issuing  bank  gives  its  direct  undertaking  to  the  beneficiary  of 
the  credit,  it  receives  no  consideration  from  him  therefor.  The  bank 
issues  the  credit  to  the  seller  at  the  request  of  the  buyer,  the  buyer  agree- 
ing with  the  bank  to  pay  to  it  a  small  commission,  usually  one-eighth  to 
one-quarter  per  cent  of  drafts  negotiated  thereunder.  This  would,  of 
course,  be  a  sufficient  consideration  to  support  the  contract,  if  it  passed 
to  the  bank  from  the  beneficiary  of  the  credit ;  but  the  bank  actually 
receives  no  consideration  whatever  from  the  beneficiary. 

Another  source  of  confusion  is  the  fact  that  many  of  the  earlier 
decisions  of  the  courts  relate  to  the  old  form  of  letter  of  credit,  which 
was  a  mere  request  to  a  third  person  to  advance  credit  to  the  beneficiary 
and  not  the  direct  promise  of  the  issuing  bank  in  his  favor.  The  courts 
have  sometimes  failed  to  discriminate  between  different  forms  of  letters  of 
credit ;  and  most  of  the  earlier  decisions  have  no  bearing  whatever  upon 
the  rights  and  liabilities  of  parties  to  a  modern  documentary  letter  of 
credit.  This  situation  has  resulted  in  various  theories  in  regard  to  the 
nature  of  the  contract  rights  created  by  a  letter  of  credit. 
(  1  )    Offer  and  acceptance. 

It  is  sometimes  said  that  a  letter  of  credit  is  a  mere  offer  of  the  issu- 
ing bank.  This  theory,  however,  does  not  meet  the  situation,  for  it  is 
usually  the  intention  of  the  parties  that  the  credit  shall  be  irrevocable  from 
the  time  when  it  is  issued;  whereas,  if  it  constitutes  a  mere  offer,  it  is, 
of  course,  revocable  by  the  issuing  bank  until  the  offer  has  been  accepted 
by  the  beneficiary,  by  some  action  in  reliance  thereon,  such  as  procuring 
and  shipping  the  goods. 

(2)  Guaranty  by  issuing  bank. 

Another  theory  is  that  the  issuing  bank  is  a  mere  guarantor  of  the 
obligation  of  the  purchaser  to  pay  for  the  goods.  This  theory  again  does 
not  conform  to  the  facts,  since,  by  the  terms  of  the  letter  of  credit,  the 
bank  is  not,  like  a  guarantor,  secondarily  liable,  but  undertakes  a  direct 
primary  obligation  in  favor  of  the  beneficiary  of  the  credit. 

(3)  Liability   of  bank  by   estoppel. 

Another  attempt  to  solve  the  difficulty  is  based  upon  the  theory  of 
estoppel.  It  is  said  that  the  bank,  by  issuing  the  letter  of  credit,  represents 
to  the  beneficiary  and  to  holders  of  drafts  drawn  thereunder  that  it  has 
received  from  the  purchaser  of  the  goods  sufficient  funds  to  meet  the 
drafts;  and  that,  if  this  representation  is  not  true,  the  bank  should  be 
held  liable  to  any  one  who  has  acted  in  reliance  thereon  upon  the  theory 
of  estoppel. 
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There  are  various  objections  to  this  theory.  First  of  all,  it  is  very 
seldom  that  the  issuing  bank  has  received  from  the  buyer  of  the  goods 
any  funds  in  advance  of  the  issuance  of  the  credit.  The  purchaser  usually 
goes  for  such  an  instrument  to  his  own  bank,  which  is  familiar  with  his 
credit  standing.  The  bank  well  knows  how  much  it  is  willing  to  advance 
on  his  unsecured  obligation ;  but  the  advances  may  not  be  wholly  unsecured, 
since  the  bank  usually  holds  documents  representing  the  title  to  the 
goods  purchased  as  security  for  its  advances. 

Furthermore,  even  if  the  issuing  of  the  letter  of  credit  did  amount  to 
a  representation  that  the  bank  has  funds  of  the  purchaser  of  the  goods 
in  its  possession  sufficient  to  meet  the  drafts,  that  fact  alone  would  not 
be  sufficient  to  make  the  bank  liable  upon  the  principle  of  estoppel.  In 
order  to  make  a  person  liable  by  estoppel,  he  must  have  made  a  false  rep- 
resentation as  to  an  existing  fact.  The  representation  in  this  case  might 
be  strictly  true  that  the  purchaser  of  the  goods  has,  at  the  time  when  the 
credit  is  issued,  deposited  funds  with  the  issuing  bank  sufficient  to  meet 
the  drafts.  The  letter  of  credit,  however,  involves  the  further  representa- 
tion that  these  funds  will  be  held  by  the  bank  and  utilized  for  payment 
of  the  drafts.  This  representation  is  not  as  to  an  existing  fact,  but  is 
promissory  in  its  nature ;  and  consequently  cannot  be  the  basis  of  any 
liability  by  estoppel. 

(4)  Equitable  assignment  of  funds  on  deposit. 

Attempts  have  been  made  to  work  out  the  liability  of  the  issuing 
bank  upon  its  letter  of  credit  on  the  theory  that  it  has  thereby  made  an 
equitable  assignment  to  the  beneficiary  of  the  credit  of  funds  belonging 
to  the  purchaser  of  the  goods  on  deposit  with  it.  The  same  objections 
exist  to  this  theory  as  to  the  last,  namely,  that  usually  the  bank  has  no  such 
funds  on  deposit,  and,  furthermore,  that  that  is  not  the  intention  of  the 
parties ;  and  it  was  long  ago  so  decided  by  the  British  House  of  Lords. x 

(5)  Contract  by  issuing  bank  with  buyer  for  benefit  of  seller. 

Efforts  have  been  made  to  solve  the  difficulty  by  applying  the  principle 
of  Lawrence  v.  Fox,2  under  which  a  contract  made  by  one  person  with 
another  for  the  benefit  of  a  third  may  be  enforced  directly  by  the  third 
person.  This  theory  also  does  not  fit  the  facts  of  the  case,  since  the  letter 
of  credit  is  not  a  contract  between  the  bank  and  the  buyer,  from  whom  it 
receives  its  commission,  but  between  the  bank  and  the  seller. 

(6)  Direct  contract  by  issuing  bank  to  beneficiary  of  credit. 

The  recently  accepted  theory  in  support  of  this  form  of  obligation 
is  that  it  constitutes  a  mere  simple  contractual  obligation  from  the  issuing 
bank  to  the  beneficiary,  supported  by  a  consideration  in  the  form  of  the 
agreement  by  the  purchaser  of  the  goods  to  reimburse  the  bank  and  pay 
it  a  commission.  This  theory  solves  all  of  the  difficulties  involved, 
carries  out  perfectly  the  intention  of  all  the  parties  to  the  transaction 

>  Morgan  v.  Larivicrc  (1875)   L.  R.  7  H.  L.  423. 

-'  |  1X50)   2d  X.  V.  268. 
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and  violates  no  recognized  principles  of  law.  On  this  theory,  a  so-called 
irrevocable  letter  of  credit  is  irrevocable  in  law  from  the  time  it  is  issued, 
whether  or  not  the  beneficiary  has  changed  his  position  in  reliance  there- 
on. No  rule  of  law  or  principle  of  public  policy  is  violated.  It  might  be 
argued  that  the  instrument  should  be  supported,  even  though  there  were 
no  consideration  moving  to  the  issuing  bank,  on  the  theory  that  it  is  a 
specialty,  recognized  by  the  law  merchant.  It  is  not  necessary  to  go 
so  far  as  this,  however,  since  the  issuing  bank  does  receive  a  valuable 
consideration  for  its  promise,  in  the  form  of  the  agreement  of  the 
buyer  of  the  goods;  and  it  is  now  well-settled  law  in  this  country  that  a 
contract  may  be  supported  by  a  consideration  moving  to  the  promisor 
from  another  than  the  promisee.3 

This  principle  of  liability  to  the  beneficiary  named  in  the  credit  and 
to  persons  negotiating  his  drafts,  upon  the  direct  promise  of  the  issuing 
bank  was  discussed  and  approved  as  long  ago  as  1867. 4  It  has  also  been 
adopted  and  applied  in  several  recent  cases ;  and  it  can  now  be  regarded 
as  well-settled  law.5     In  Sovereign  Bank  v.  Bellhouse,6  the  court  held : 

"Undoubtedly  a  person  can  induce  a  Bank  to  give  him  a  letter  of 
credit  and  may,  by  a  subsequent  line  of  conduct,  justify  the  bank  in  can- 
celling it,  but  it  is  not  the  same  when  the  customer  induces  the  bank  to 
give  a  letter  of  credit  to  a  third  person.  In  that  case  the  customer  cannot 
compel  the  bank  to  cancel  the  letter,  because  there  is  no  contract  between 
the  customer  and  the  bank  but  only  one  between  the  bank  and  the  third 
party." 

Gclpcke  v.  Que nt ell  7  is  one  of  the  earlier  cases  in  which  the  prin- 
ciple was  recognized.  The  purchaser  of  the  goods  sought  to  revoke  a  letter 
of  credit  issued  by  the  bank.  The  bank,  however,  declined  to  dishonor 
drafts  drawn  under  its  letter  of  credit  and,  after  paying  them,  sought  to 
recover  their  amount  from  the  purchaser,  for  whose  account  the  credit 
had  been  opened.  The  court  held  that  the  bank  was  entitled  to  recover, 
saying : 

"The  defendant  could  not,  by  his  revocation  of  the  credit,  escape  lia- 
bility to  indemnify  the  plaintiffs  against  responsibilities  which  they  had 

31  Williston,  Contracts  (1920)  §§  114,  354;  Farley  v.  Cleveland  (N.  Y.  1825) 
4  Cow.  432,  439;  Rector  v.  Teed  (1890)  120  N.  Y.  583,  24  N.  E.  1041 ;  De  Cicco  v. 
Schweizer  (1917)  221  N.  Y.  431,  117  N.  E.  807;  Hamilton  v.  Hamilton  (1908)  127 
App.  Div.  871,  112  N.  Y.  Supp.  10;  Cabot  v.  Haskins  (1825)  20  Mass.  83,  91; 
Palmer  Sav.  Bk.  v.  Insurance  Co.  (1896)  166  Mass.  189,  196,  44  N.  E.  211;  Crosier 
v.  Crosier  (1913)  215  Mass.  535,  537,  102  N.  E.  901;  Bell  v.  Sappington  (1900)  111 
Ga.  391,  393,  36  S.  E.  78;  Williamson  v.  Yager  (1891)  91  Ky.  282,  286,  15  S.  W. 
660;  Owenby  v.  Georgia  Baptist  Assembly  (1912)  137  Ga.  698,  701,  74  S.  E.  56; 
Van  Eman  v.  Stanchfield  (1865)  10  Minn.  255,  261;  (1921)  21  Columbia  Law 
Rev.  176;   (1921)  34  Harvard  Law  Rev.  533. 

4  Re  Agra  and  Mastermans  Bk.,  ex  parte  Asiatic  Banking  Corp.  (1866)  L.  J. 
6  Ch.  222;  Union  Bk.  of  Canada  v.  Cole  (1877)  47  L.  J.  C.  P.  100. 

5  Sovereign  Bk.  v.  Bellhouse  (1914)  23  Queb.  K.  B.  413;  Gclpcke  v.  Qucntell 
(1878)  74  N.  Y.  599;  American  Steel  Co.  v.  Irving  Nat.  Bk.  (C.  C.  A.  1920)  266 
Fed.  41;  Trey  v.  National  City  Bk.  (1920)  193  App.  Div.  849,  184  N.  Y.  Supp. 
661;  Doelgcr  v.  Battery  Park  Nat.  Bk.  (1921)  3  Journ.  of  Commerce  and  Com- 
mercial Bull.  9. 

6  Supra,  footnote  5.  7  Ibid. 
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incurred  or  require  them  to  violate  contracts  which  they  had  made  in  pur- 
suance of  a  letter  of  credit  before  notice  of  the  revocation.  .  .  .  By 
the  terms  of  the  plaintiff's  agreement,  which  they  made  on  the  faith  of  the 
defendant's  implied  promise  to  indemnify,  they  were  bound  to  accept 
the  drafts;  and  they  were  not  required  to  decline  to  accept  after  receipt  of 
notice  of  revocation  and  take  the  chances  of  a  defense  existing,  of  which 
they  knew  nothing,  but  were  entitled  to  perform  their  contract,  and  look 
to  the  defendant  for  indemnity." 

In  the  recent  case  of  American  Steel  Company  v.  Irving  National 
Hank  8  a  similar  question  arose,  and  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  said : 

"The  law  is  that  a  bank  issuing  a  letter  of  credit  like  the  one  here 
involved  cannot  justify  its  refusal  to  honor  its  obligations  by  reason  of 
the  contract  relations  existing  between  the  bank  and  its  depositor. 
There  is  but  one  vital  question  involved  in  this  case.  It  is  whether  the 
letter  of  credit  already  set  forth  herein  is  a  complete  and  independent 
contract  between  the  plaintiff  and  the  defendant.  This  court  is  satisfied 
that  it  is,  and  that  by  it  the  defendant  gave  authority  to  the  plaintiff  to 
draw  upon  it  up  to  the  sum  of  $43,250,  and  impliedly  promised  to  pay 
drafts  so  drawn  when  accompanied  by  certain  specific  documents,  to  wit, 
the  invoices  and  bills  of  lading,  providing  the  drafts  were  drawn  and  pre- 
sented prior  to  the  expiration  of  the  credit  on  June  13,  1918. 

"The  defendant  in  effect  seeks  to  read  into  the  contract  a  provision 
that  the  plaintiff's  rights  under  the  letter  of  credit  should  be  subject  to  the 
superior  right  of  the  MacDonnell  Chow  Corporation  to  modify  the  con- 
tract which  the  bank  had  made  with  the  plaintiff.  We  do  not  so  under- 
stand the  law." 

In  Prey  v.  The  National  City  Hank,  9  the  defendant  bank  issued,  for 
account  of  the  plaintiff,  in  favor  of  Sherburne  Company,  which  was  also 
joined  as  a  defendant,  a  letter  of  credit  available  by  drafts  with  documents, 
representing  a  shipment  of  sugar  from  Java.  The  contract  of  sale  pro- 
vided that,  if  the  steamer  carrying  the  goods  did  not  clear  within  a  speci- 
fied time,  the  buyers  might  cancel  the  remaining  portion  of  the  contract; 
but  no  such  provision  was  incorporated  in  the  letter  of  credit.  The 
plaintiff,  however,  gave  notice  of  cancellation  of  the  contract  and  brought 
this  action  to  enjoin  the  defendant  Sherburne  Company  from  drawing 
drafts  under  the  letter  of  credit  and  the  defendant  bank  from  paying 
drafts  so  drawn.  An  order  denying  the  plaintiff's  motion  for  an  injunc- 
tion, pending  the  action,  was  affirmed  by  the  Appellate  Division. 

In  the  Dodger  case10  it  was  held  that  a  letter  of  credit,  when  its 
conditions  had  been  complied  with,  was  a  contract  by  the  bank  to  accept 
and  pay  drafts  presented  at  any  time  before  the  credit  expired;  and  thi 
court  expressed  the  opinion  that  if,  even  before  the  seller  had  bought  any 
goods  or  changed  his  position  in  any  way  on  the  faith  of  the  letter,  the 
bank  should  repudiate  its  contract  and  announce  that  it  would  accept  no 
drafts  drawn  thereunder,  the  seller  would  thereby  be  relieved  of  the  ne< 

"Ibid.  9Ibid.  ™  Ibid. 
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sity  of  performing  and  could  recover  from  the  bank  the  profit  of  which  he 
had  been  deprived  by  the  bank's  wrongful  act. 

Assignability  of  Letter  of  Credit 

Upon  the  question  whether  a  documentary  letter  of  credit  is  negotiable 
or  assignable  the  earlier  decisions,  relating  to  the  older  forms  of  letters  of 
credit,  have  little  bearing.  As  has  already  been  pointed  out,  the  docu- 
mentary letter  of  credit  is  addressed  to  the  beneficiary  by  name,  authoriz- 
ing him  to  draw  drafts  thereunder.  Thus,  its  form  clearly  indicates  that 
it  is  not  intended  to  be  either  negotiable  or  assignable.  It  is  like  a  power 
of  attorney,  authorizing  the  named  person  to  draw  drafts ;  and  the  attor- 
ney has  no  power  of  substitution,  unless  such  power  is  expressly  conveyed 
by  the  instrument  itself.  A  letter  of  credit  could,  no  doubt,  authorize 
either  the  beneficiary,  or  any  person  designated  by  him  in  writing,  to  draw 
drafts  under  the  letter  of  credit;  but  if  it  does  not  do  so  expressly,  no  such 
power  exists.  In  the  case  of  documentary  credits,  used  in  connection 
with  a  contract  for  the  sale  of  goods,  it  is  obvious  that  the  parties  do  not 
contemplate  the  assignment  of  the  letter  of  credit.  The  buyer  and  seller 
have  made  their  contract  of  sale  in  mutual  reliance  upon  each  other. 
They  may  have  known  each  other  from  a  long  course  of  dealing,  or  this 
may  have  been  their  first  transaction ;  but,  in  any  event,  the  buyer  relies 
upon  the  seller  to  carry  out  his  contract  of  sale.  In  fact,  the  buyer  has 
placed  peculiar  confidence  in  the  seller,  because,  in  reliance  upon  his 
promise  to  ship  goods  of  the  kind  and  quality  agreed  upon,  he  has  directed 
his  bank  to  make  payment  against  the  documents.  The  relation,  accord- 
ingly, is  one  of  peculiar  trust  and  confidence;  and  the  banks  constantly 
seek  to  impress  upon  their  customers  the  danger  of  opening  an  irrevocable 
credit  in  favor  of  an  unknown  party.  This  being  the  case,  it  must  be 
presumed  that  the  buyer  did  not  intend  that  any  assignee  of  the  letter  of 
credit  should  be  authorized  to  draw  drafts  thereunder,  but  that  only 
the  person  with  whom  he  contracted  for  the  goods  should  have  the  author- 
ity. However,  the  drafts,  if  they  are  once  drawn  under  the  letter  of 
credit,  are  negotiable. 

Frequently  an  effort  is  made  to  assign  an  irrevocable  documentary 
letter  of  credit,  running  to  the  seller  of  goods,  to  his  bank  as  collateral 
security  for  a  corresponding  irrevocable  letter  to  be  issued  by  that  bank 
to  a  person  from  whom  the  beneficiary  of  the  original  credit  seeks  to 
purchase  goods  to  be  shipped  in  fulfillment  of  his  contract  of  sale.  It 
is  recognized,  however,  that  such  security  is  very  uncertain;  and  it  is  not 
the  practice  of  the  banks  to  place  much  reliance  upon  it.  If  this  security 
is  taken,  the  bank  usually  requires  the  original  letter  of  credit  to  be  de- 
posited with  it,  together  with  blank  drafts,  bearing  the  signature  of  the 
beneficiary  of  the  credit,  which  can  be  filled  in  as  to  amount  and  date 
when  the  required  documents  are  available. 
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The  Bank  Must  Comply  Strictly  With  the  Terms  of  the 

Letter  of  Credit 

Both  the  negotiating  and  the  issuing  hank  must  exercise  the  utmost 
care  in  assuring  themselves  that  the  documents  against  which  the  draft  is 
negotiated  or  paid,  as  the  case  may  be,  comply  in  all  respects  with  the 
terms  of  the  letter  of  credit.  If  they  do  not,  the  negotiating  bank  cannot 
recover  from  the  issuing  bank  and  the  issuing  bank  cannot  recover  from 
the  buyer  of  the  goods.  This  question  has  come  up  in  numerous  cases; 
and  it  is  uniformly  held  that  the  bank  cannot  recover  if  the  terms  of  the 
letter  of  credit  have  not  been  strictly  complied  with.  u 

In  Brazilian  Bank  v.  British  Banking  Corporation, 12  the  letter  of 
credit  called  for  shipment  from  Rio  de  Janeiro  to  New  York,  Philadelphia 
or  Baltimore,  and  provided  that  all  the  bills  of  lading,  except  one  to  be 
forwarded  by  the  vessel  to  New  York  and  one  to  be  retained  by  the 
captain,  should  be  forwarded  direct  to  the  defendants  in  London.  The 
bills  of  lading,  when  issued,  showed  shipment  from  Rio  "bound  for  St. 
Thomas  for  orders,"  and  one  of  them  was  retained  by  the  shipper.  As 
the  requirements  of  the  letter  of  credit  had  not  been  complied  with,  it 
was  held  that  a  bank  which  had  negotiated  the  drafts  could  not  recover 
from  the  issuing  bank. 

In  Chartered  Bank  of  India  v.  McFayden  &  Company,  l3  the  letter  of 
credit  authorized  drafts  to  be  drawn  thereunder  "against  produce  bought 
and  paid  for."  The  beneficiary  drew  the  drafts  without  purchasing  the 
commodities ;  and  it  was  held  that  the  plaintiff,  having  discounted  the 
drafts  in  reliance  on  the  good  faith  of  the  drawers,  must  take  the  con- 
sequences of  any  breach  of  good  faith  on  their  part,  and  could  not  recover 
from  the  defendant,  which  had  issued  the  credit. 

In  Bank  of  Montreal  v.  Rccknagcl,  14  the  letter  of  credit  called  for  a 
"full  set  bills  of  lading  of  2500  bales  Manila  hemp."  The  bills  of  lading 
actually  called  for  "bales  of  merchandise,  weight  and  contents  unknown." 
It  turned  out  that  the  shipment  was  not  hemp,  as  required  by  the  contract. 
The  issuing  bank,  having  paid  the  drafts,  brought  this  action  against  the 
purchaser  of  the  goods ;  and  it  was  held  that  it  was  not  entitled  to  recover. 
Gray,  /.,  said : 

"The  credit  was  authorized  upon  certain  conditions,  prescribed  by 
the  parties  to  be  ultimately  bound  ;  which  they  not  only  had  the  right  to 
make,  but  which  were  assented  to  by  the  plaintiff." 

In  Lamborn  v.  Lake  Shore  Banking  and  Trust  Company, 15  the  letter 

11  The  Brazilian  and  Portuguese  Bk.  v.  The  British  and  American  Exchange 
Banking  Corp.  (1868)  18  L.  T.  R.  823;  The  Chartered  Bk.  of  India,  etc.  v. 
Mac  Fay  den  &■  Co.  (1895)  64  L,  J.  Q.  B.  367;  Bank  of  Montreal  v.  Recknagel 
(1888)"  109  N.  Y.  482,  490,  17  N.  E.  217;  Lamborn  v.  Lake  Shore  Banking 
Trust  Co.  (1921)  196  App.  Div.  504,  506;  International  Bankinq  Corp.  v.  Irving 
Nat.  Bk.  (D.  C.  1921)  274  Fed.  122,  125;  Diamond  Alkali  Export  Corp.  v. 
Bourgeois  (K.  B.  Div.  1921)  not  yet  reported,  per  McCardie,  J.;  Birst  Nat.  Bk. 
v    Bensley  (C.  C.  1880)  2  Fed.  609. 

'•  Supra,   footnote    11.  ™  Ibid.  "Ibid.  490.  "Ibid.  506. 
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of  credit  called  for  "bills  of  lading  for  550  bags  Java  white  granulated 
sugar."  The  bills  of  lading  actually  described  the  sugar  as  "550  bags  of 
Java  white  sugar."  A  motion  to  vacate  a  warrant  of  attachment,  which 
had  been  issued  in  an  action  brought  by  the  beneficiary  against  the  issuer 
of  the  letter  of  credit,  on  the  ground  that  the  complaint  did  not  state  a 
cause  of  action,  was  granted,  although  the  plaintiff  presented  affidavits  in 
support  of  the  warrant  tending  to  show  that  Java  white  granulated  sugar 
was  not  only  known  in  the  market  as  Java  white  sugar,  but  was  the  only 
white  sugar  shipped  from  Java.     Upon  this  subject  the  court  said : 

"It  is  clear  that  the  defendant  is  not  under  obligation  to  investigate 
and  ascertain  whether  the  contract  between  the  vendor  and  vendee  has 
been  fulfilled.  The  only  contract  which  the  defendant  has  made  was  to 
honor  the  vendor's  drafts  as  against  the  bill  of  lading  for  'Java  white 
granulated  sugar.'  " 

In  International  Banking  Corporation  v.  Irving  National  Bank?* 
the  letter  of  credit  authorized  drafts  to  be  drawn  "against  complete 
negotiable  set  of  shipping  documents  covering  500  pieces  Fuji  silk  .  .  . 
total  width  of  stripes  not  more  than  50%  of  the  material  width."  The 
documents  required  were  negotiable  bills  of  lading,  insurance  certificates, 
consular  invoice  and  commercial  invoice.  There  was  no  statement  in  any 
of  the  documents  presented  that  the  stripes  were  not  more  than  fifty 
per  cent  of  the  material  width.  For  this  reason  the  defendant,  the 
issuing  bank,  refused  to  pay  the  drafts  under  the  letter  of  credit ;  and 
its  action  was  sustained  by  the  lower  court.     An  appeal  is  now  pending. 

In  that  case  the  issuing  bank,  perhaps  by  inadvertence,  had  incor- 
porated in  its  letter  of  credit  certain  of  the  terms  of  the  underlying  con- 
tract of  sale.  As  intimated  in  the  opinion  of  the  court,  this  is  likely  to 
lead  to  complications.  The  letter  of  credit  should  provide  simply  for 
payment  against  standard  documents,  in  a  form  with  which  bank  clerks 
are  familiar  and  which  they  clearly  understand. 

In  the  very  recent  case  of  Diamond  Alkali  Export  Corporation  v. 
Bourgeois,1"  a  sale  contract  was  under  consideration  and  not  a  letter  of 
credit.  However,  the  case  is  important,  as  it  defines  certain  terms,  which 
are  constantly  used  in  letters  of  credit.  The  contract  provided  for  pay- 
ment by  cash  against  documents,  including  bills  of  lading  and  insurance 
policies,  under  confirmed  banker's  credit  at  London,  price  c.  i.  f.  Gotten- 
burg.  The  bill  of  lading  was  not  in  the  old  familiar  form,  acknowledging 
that  the  goods  had  been  "received  on  board"  but  read  "received  in  appar- 
ent good  order  and  condition  .  .  .  to  be  transported  by  the  steam- 
ship 'Anglia,'  now  lying  in  the  port  of  Philadelphia.  ...  or,  failing 
shipment  by  said  steamer,  in  and  upon  a  following  steamer."  No  policies 
of  insurance  were  tendered,  but  only  a  certificate  that  the  goods  were 
uisured  under  a  policy  which  was  not  tendered.     The  buyers  having  re- 

16  Ibid.  I"  Ibid. 
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jected  the  documents,  the  sellers  brought  this  action  for  damages.  Justice 
.McCardie,  in  holding  that  the  document  tendered  was  not  a  bill  of  lading, 
such  as  had  been  contracted  for,  said : 

"From  the  earliest  times  a  bill  of  lading  was  a  document  which 
acknowledged  actual  shipment  on  board  a  particular  ship.  .  .  .  Apart 
from  any  authority  to  the  contrary,  it  seems  to  me  that  1  must  hold  that 
the  document  here  is  not  a  bill  of  lading  within  the  c.  i.  f.  contract  before 
me.  It  does  not  acknowledge  the  goods  to  be  on  board  a  specific  ship. 
nor  does  it  acknowledge  a  shipment  on  board  at  all.  It  leaves  it  uncer- 
tain as  to  whether  the  goods  will  come  by  the  'Anglia'  or  some  following 
ship.  The  word  'following*  is  loose  and  ambiguous  in  itself.  .  .  . 
The  document  seems  to  me  to  be  (in  substance)  a  mere  receipt  for  goods 
which  at  some  future  time  and  by  some  uncertain  vessel  are  to  be  shipped." 

He  further  held  that  a  certificate  of  insurance  was  not  a  good  tender  in 
England  under  an  ordinary  c  i.  f.  contract. 

It  has  been  held  in  a  case  decided  at  New  York  County  Trial  Term 
in  March,  1921,  that,  under  a  letter  of  credit  calling  for  "shipment  within 
October  15,  1920,"  such  a  "received  for  shipment"  bill  of  lading  is  not 
evidence  of  shipment  within  the  time  limited,  where  the  vessel  was  not. 
at  the  time  when  the  bill  of  lading  was  issued,  in  the  port  of  New  York.  ' 
That  was  an  action  by  the  seller  of  the  goods  against  the  issuing  bank. 
The  plaintiff  contended  that,  under  a  custom  claimed  to  prevail  in  the 
port  of  New  York,  delivery  of  the  goods  to  the  carrier  constituted  ship- 
ment, even  though  they  were  not  placed  on  board.  This  question  was 
submitted  to  the  jury,  which,  by  its  verdict  for  the  defendant,  found  that 
no  such  custom  existed.    The  case  is  now  on  appeal. 

As  a  matter  of  practice,  the  issuing  bank  should  not  call  in  its  letter 
of  credit  for  a  bill  of  lading  describing  the  goods  by  any  technical  termi- 
nology. The  bill  of  lading  is  issued  by  the  agents  of  the  carrier,  who 
do  not  know  and  are  not  interested  in  the  contents  of  the  packages  de- 
livered to  them  for  shipment.  A  careful  description  of  the  goods  should 
be  contained  in  the  invoice  which  is  prepared  by  the  seller,  who  knows 
what  goods  he  has  shipped.  If  he  deliberately  puts  a  false  description  of 
his  goods  in  his  invoice,  it  is  likely  that  he  will  be  held,  under  the  law  oi 
any  jurisdiction,  to  have  committed  the  crime  of  obtaining  money  under 
false  pretenses.  Consequently  the  letter  of  credit  should  require  that  the 
drafts  are  to  be  accompanied  by  "bills  of  lading  for  merchandise,  invoice 
to  read    [whatever  technical  description  of  the  goods  may  be  desired |." 

The  [ssuinc  Bank  Is  Not  Responsible  eor  Genuineness  oe 

Doer .m  ents  Tendered 

Suppose,  under  a   letter   of   credit   providing   that   payment   will   be 

made  against  bill  of  lading,  invoice  and  insurance  certificate,  that  the  bank 

3  against  documents,  apparently  complying  with  these  requirements. 

18  Vktor  v.  National  City  Bk,  (not  reported). 
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but  which  are  in  fact  forged  and  worthless,  who  must  bear  the  loss? 
It  is  held  that  the  bank  does  not  guarantee  the  genuineness  of  the  docu- 
ments, and  that,  if  it  pays  in  good  faith  against  documents  which  are 
valid  on  their  face,  it  is  protected,  even  though  the  documents  are  forged. 
In  that  event,  the  purchaser  must  look  for  his  remedy  to  the  guilty 
parties. 19 

On  the  other  hand,  if  the  bank  pays  against  documents  which  it  knows 
to  be  forged  or  in  case  it  is  chargeable  with  notice  of  that  fact,  the  bank 
should  not  be  protected  in  making  the  payment. 20 

In  one  English  case  it  was  held  that  a  bank  was  not  protected  when, 
under  a  letter  of  credit  requiring,  among  other  documents,  an  insurance 
policy,  it  honored  drafts  accompanied  by  a  policy  of  insurance  which  was 
not  broad  enough  to  cover  the  risk  of  certain  injuries  actually  suffered  by 
the  goods  when  on  board  ship. 21 

On  principle,  it  would  seem  that  if  the  letter  of  credit  required  insur- 
ance against  all  risks,  a  bank  negotiating  drafts  against  insurance  policies 
which  did  not  cover  all  risks,  should  be  held  liable.  If,  however,  the  letter 
of  credit  merely  calls  for  insurance,  without  specifying  what  form  of 
insurance  is  required,  it  would  seem  that  the  bank  should  be  protected,  if 
it  places  such  insurance  as  is  customary  at  that  time  and  place.  The 
question  as  to  what  is  such  customary  insurance  is  a  question  of  fact ;  and. 
in  the  case  last  cited,  evidence  was  given  that  the  defendant  had  not  taken 
the  customary  insurance. 

The  Bank  Is  Not  Responsible  for  the  Character  or  Quality 

of  the  Goods 

Under  a  letter  of  credit  authorizing  a  bank  to  pay  against  specified 
documents  covering  goods  of  a  character  or  quality  named,  it  seems  to  be 
settled  that  the  bank  must  pay  if  the  specified  documents  describe  the 
goods  as  of  the  required  character  and  quality.  The  bank  is  not  required 
to  go  behind  the  documents  and  inspect  the  goods ;  and  it  would  seem  that 
it  has  no  right  to  do  so.  All  the  parties  contemplate  that  payment  must 
be  made  against  the  documents ;  and  no  duty  can  be  imposed  upon  the 
bank  to  inspect  or  test  the  goods  in  the  absence  of  an  express  agreement 
to  that  effect.  No  doubt  the  parties  to  such  a  transaction  might  agree 
that  the  bank  should  inspect  and  test  the  goods,  if  they  chose;  but  a  bank- 
would  be  going  outside  the  bounds  of  ordinary  banking  business  if  it 
should  undertake  to  do  this.  While  its  clerks  and  employees  are  presumed 
to  be  familiar  with  the  ordinary  documents  tendered  under  a  documentary 
letter  of  credit,  they  are  usually  totally  unfamiliar  with  the  goods  which 
are  the  subject  of  the  sale;  and  an  inspection  of  the  goods  by  them  would 

19  Woods  v.  Thiedemann  (1862)  1  H.  &  C.  478;  Ulster  Bk.  v.  Synnott  (1871) 
I.  R.  5  Eq.  595;  Guaranty  Trust  Co.  v.  Hannav  [1918]  2  K.  B.  623;  Springs  v. 
Hanover  Nat.  Bk.   (1913)  209  N.  Y.  224,  103  N.~  E.  156. 

20  Union  Bk.  of  Canada  v.  Cole,  supra,  footnote  4. 
^Borthwick  v.  Bank  of  New  Zealand  (1900)   17  T.  L.  R.  2. 
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be  of  no  benefit  to  any  one.  If  the  buyer  desires  an  inspection  before  he 
pays  for  the  goods,  that  can  be  accomplished  by  a  provision  in  the  letter 
of  credit,  specifying  a  certificate  of  inspection  or  quality,  executed  by 
some  one  in  whom  he  has  confidence,  as  one  of  the  documents  against 
which  payment  must  be  made. 

In  various  cases  efforts  have  been  made  to  hold  the  bank  liable  for 
defects  in  the  quality  of  the  goods  or  deviation  in  their  character  from 
tbat  agreed  upon ;  but  without  success.22 

In  Basse  v.  Bank  of  Australasia23  a  documentary  credit  required  a 
certificate  of  analysis,  showing  that  the  ore  shipped  contained  not  less 
than  five  per  cent  of  a  certain  element.  The  beneficiary  gave  such  a 
certificate,  which  was  correct  on  its  face  but  was  false  in  fact.  In  an 
action  by  the  buyer  against  the  bank  which  issued  the  credit,  and  had 
paid  the  drafts  drawn  thereunder,  the  court  gave  judgment  for  the  de- 
fendants, saying: 

"It  would  be  no  part  of  the  bank's  duty  to  see  to  the  sampling  or  to 
ascertain  that  it  was  fairly  done.  The  bank  was  entitled  to  assume  that  it 
was  so,  just  as  they  were  entitled  to  assume  that  the  analyst  had  acted 
skilfully  in  making  the  analysis.  The  certificate  is,  in  my  opinion,  regular 
on  its  face,  and  comes  within  the  meaning  of  the  mandate  under  which 
the  bank  was  acting,  and  the  bank  in  taking  it  acted  properly  and  care- 
fully." 

In  Benecke  v.  Haebler2*  the  plaintiff,  having  issued  a  documentary 
letter  of  credit,  honored  the  drafts  drawn  thereunder,  the  documents 
being  in  conformity  with  the  letter  of  credit,  although  the  defendant,  the 
purchaser  of  the  goods,  claimed  that  the  goods  did  not  comply  with  the 
provisions  of  the  contract  of  sale  between  him  and  the  beneficiary  of  the 
credit.  In  an  action  by  the  issuing  bank  to  recover  from  the  purchaser 
the  amount  of  its  disbursements,  judgment  was  given  for  the  plaintiff. 
The  court  said : 

"I  cannot  see  that  the  fact  that  the  beans  sent  forward  by  Strauss 
were  inferior  in  quality  to  those  contracted  for  at  all  affects  the  question 
of  the  defendants'  liability  for  moneys  paid  by  the  plaintiffs  in  discharge 
of  an  obligation  assumed  by  them  at  the  defendants'  request.  The  kind 
or  quality  of  the  beans  to  be  shipped  by  Strauss  was  not  defined  in  the 
defendants'  letter  asking  for  a  credit,  and  no  duty  devolved  upon  the 
plaintiffs  to  ascertain,  before  accepting,  whether  the  goods  shipped  cor- 
responded in  quality  with  the  goods  ordered." 

In  International  Banking  Corporation  v.  Irving  National  Bank, u 
already  referred  to,  the  letter  of  credit  described  the  silk,  which  was  the 
subject  of  sale,  in  detail,  in  accordance  with  the  description  contained  in 

22  Basse  &  Sclvc  v.  Bank  of  Australasia  (1904)  90  L.  T.  R.  618;  Benecke 
v.  Haebler  (1899)  38  App.  Div.  344,  347,  58  N.  Y.  Supp.  16,  aff'd  166  N.  Y.  631, 
60  N.  E.  1107. 

23  Supra,  footnote  22,  p.  620. 
2*  Ibid.  347. 

-■Supra,  footnote  11,  p.  125. 
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the  sale  contract.  The  documents  tendered  did  not  show  that  the  silk 
conformed  with  these  requirements,  and  it  was  held  that  the  issuing  bank 
was  not  liable  upon  its  letter  of  credit.  The  court,  by  way  of  dictum, 
referred  to  the  matter  of  inspection  by  the  bank,  as  follows : 

"When  the  bank  issued  this  letter  of  credit  it  did  not  purchase  the 
goods.  It  agreed  to  purchase  documents  in  the  sense  that  it  would  pay 
upon  receipt  of  certain  documents,  which  should  conform  in  every  respect 
with  the  requirements  of  the  letter  of  credit.  It  was,  of  course,  not  con- 
cerned with  the  goods  but  with  the  documents.  .  .  .  The  only  safe 
rule  for  a  bank  is  to  refuse  to  pay,  if,  by  omitting,  as  here,  a  distinct  and 
clearly  expressed  provision,  the  documents  do  not  conform  with  the  letter 
of  credit." 

The  Bank  Is  Not  Concerned  with  the  Provisions  oe  the   Sale 
Contract  Not  Incorporated  in  the  Letter  of  Credit 

It  is  now  well  settled  that  the  letter  of  credit  is  an  entirely  distinct 
contract  from  the  underlying  contract  of  sale,  in  aid  of  which  it  is  issued. 
The  bank  is  liable  only  upon  its  letter  of  credit  and  is  not  concerned  with 
or  bound  to  enforce  any  of  the  provisions  of  the  sale  contract,  which  are 
not  incorporated  in  its  letter  of  credit. 26 

In  a  falling  market,  such  as  has  recently  prevailed,  a  buyer  is  tempted 
to  seek  some  pretext  for  refusal  to  pay  and  a  seller,  who  is  unable  to 
perform  his  contract,  is  equally  tempted  to  make  a  shipment  which  does 
not  comply  with  its  provisions,  in  the  hope  that  he  may  be  paid  under 
the  letter  of  credit.  These  conditions  make  the  position  of  a  bank,  which 
desires  to  carry  out  its  credit  contract  in  good  faith,  a  very  difficult  one, 
since  it  is  bound,  at  its  peril,  to  determine  correctly  the  respective  rights  of 
the  buver  and  seller  under  the  letter  of  credit. 

J 

Scores  of  suits  have  recently  been  brought  by  buyers  in  New 
York  against  their  vendors  and  the  banks  to  enjoin  the  beneficiaries  of 
their  letters  of  credit  from  drawing  drafts  thereunder  and  to  enjoin  the 
banks  from  paying  such  drafts,  if  drawn.  In  none  of  these  cases  was 
this  relief  granted,  the  courts  uniformly  holding  that  the  bank  must  pay 
in  accordance  with  the  terms  of  the  letter  of  credit  and  that  the  buyer 
must  look  for  his  remedy  to  an  action  upon  his  contract  of  sale.27  In 
the  Frey  case  28  the  Appellate  Division,  First  Department,  said : 

26  Maitland  v.  Chartered  Mercantile  Bk.  of  India,  etc.  (1869)  38  L.  J.  Ch. 
263;  Gclpckc  v.  Quentell,  supra,  footnote  5;  American  Steel  Co.  v.  Irving  Nat.  Bk. 
supra,  footnote  5. 

27  Frcy  &  Co.  v.  National  City  Bk.,  supra,  footnote  5,  p.  853;  Gambrill  Mfg. 
Co.  v.  American  Foreign  Banking  Corp.  (1920)  194  App.  Div.  425;  Shapiro  Candv 
Co.  v.  Reitcr  (1920)  64  N.  Y.  L.  J.  885;  Norma  Chocolate  Co.  v.  Lcavitt  (1920) 
194  App.  Div.  975;  El  Reno  Grocery  Co.  v.  Lamborn  (1920)  64  N.  Y.  L.  J. 
908;  Williams  Ice  Cream  Co.  v.  Chase  Nat.  Bk.  (1921)  64  N.  Y.  L.  J.  1141; 
Perm  Milk  Products  Co.  v.  Lamborn  (1921)  64  N.  Y.  L.  J.  1141;  Central  Sugar 
Co.  v.  Lamborn  (1921)  195  App.  Div.  904;  Ideal  Cocoa  &  Chocolate  Co.  v.  de 
Magalhacs  (1921)  64  N.  Y.  L.  J.  1324;  Sun-Herald  Corporation  v.  Maurice  O'Mcara 
Co..  and  Sun-Printing  &  Publishing  Co.  v.  Ronconi  (1921)   64  N.  Y.  L.  J.   1426. 

28  Supra,  footnote  5,  p.  853. 
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"The  bank  issuing  the  letter  of  credit  is  in  no  way  concerned  with 
any  contract  existing  between  the  buyer  and  seller.  The  bank  may  only  be 
held  liable  in  case  of  a  violation  of  any  of  the  terms  of  the  letter  of  credit. 
It  would  thus  follow  that  if  the  bank  paid  any  drafts  violative  of  the  terms 
of  the  letter,  the  buyer  would  have  recourse  to  the  bank  in  an  action 
for  damages  for  the  breach  of  its  contract.  Similarly,  if  the  defendant 
Sherburne  Company  violated  its  contract  with  the  plaintiff,  the  latter  has 
a  remedy  in  an  action  at  law  for  damages  against  the  defendant.  ... 
It  would  be  a  calamity  to  the  business  world  if,  for  every  breach  of  a  con 
tract  between  buyer  and  seller,  a  party  may  come  into  a  court  of  equity 
and  enjoin  payment  on  drafts  drawn  upon  a  letter  of  credit  issued  by  a 
bank  which  owed  no  duty  to  the  buyer  in  respect  of  the  breach.  The 
parties  should  be  remitted  upon  their  claims  for  damages  to  an  action 
at  law." 

Numerous  other  questions  arise  in  connection  with  these  credit  in- 
struments, such  as  the  question  whether  the  issuing  bank  can  honor  drafts 
drawn  against  documents  representing  partial  shipments  of  the  goods 
contracted  for;  questions  as  to  the  rights  of  the  parties  where  the  bank, 
having  paid  the  drafts  and  received  the  documents,  releases  the  goods 
to  the  purchaser  under  a  trust  receipt ;  questions  in  regard  to  the  measure 
of  the  damages  which  the  holder  of  the  letter  of  credit  may  recover  against 
a  bank  which  refuses  to  honor  drafts  drawn  under  and  in  conformity 
with  its  irrevocable  letter  of  credit;  and  the  question  as  to  the  liability  of 
the  drawer  of  a  draft,  drawn  under  an  irrevocable  letter  of  credit,  in  case 
the  draft  is  not  honored.  On  many  of  these  subjects  there  is  a  dearth 
of  authority  at  the  present  time ;  but  there  will  undoubtedly  be  numerous 
decisions  in  the  near  future  in  which  the  rules  which  are  applicable  will 
be  declared. 

Carl  A.  Mead 

New   York  City 
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Example  of  Old  General  Letter  of  Credit 

New  York. 
29  May  1841. 

Sir: 

We  hereby  agree  to  accept  and  pay  at  maturity  any  draft  or  drafts  on  us  at 
sixty  days'  sight,  issued  by  Messrs.  Kohn,  Dawn  &  Co.  of  your  city,  to  the  extent 
of  twenty-five  thousand  dollars,  and  negotiated  through  your  bank.  We  are 
respectfully,  sir,  your  obd't  serv'ts. 

Heckscher  &  Coster. 


Application   for  Import  Commercial    Letter  of  Credit 

New  York,  July  1,  1921. 
The  National  City  Bank  of  New  York: 
Dear  Sirs  : 

We  hereby  request  you  to  issue  by  cable  your  confirmed  documentary  letter  of 
credit,  in  any  of  your  usual  forms,  as  follows : 
Amount  $10,000. 

In  Favor  of  Green  Bros.,  London,  England. 
For  Account  of  Black  &  Co. 
Available  by  90  Sight  Drafts  drawn  on  you. 

(Please  signify  whether  30,  60,  90  days.) 
WHEN  ACCOMPANIED  BY  CONSULAR  INVOICE,  FULL  SET   OCEAN 

BILLS  OF  LADING  MADE  OUT  TO  THE  ORDER  OF 
THE  NATIONAL  CITY  BANK  OF  NEW  YORK,  to  be  dated  not  later  than 

December  1,  1921. 
AND  INVOICE  COVERING  200  cases  Chemicals. 
SHIPMENT  TO  BE  MADE  TO  CLEVELAND. 

DRAFTS  TO  BE  DRAWN  AND  NEGOTIATED  ON  OR  BEFORE  Dec.  3,  1921. 
OTHER  DOCUMENTS  REQUIRED  Certificate  of  quality,  showing  95%  Puritv. 
INSURANCE  TO  BE  EFFECTED  BY  Blank  Insurance  Co. 
SHIPPING   DOCUMENTS    FOR    CUSTOM    HOUSE    ENTRY    to    be    sent    to 

Black  &  Co. 
REMAINING  DOCUMENTS  TO  BE  SENT  TO  Green  Bros. 

In  consideration  of  your  issuing  at  the  request  of  the  undersigned  your  (con- 
firmed) Letter  of  Credit  as  per  application  above,  the  undersigned  agree  to  its  terms 
and  bind  themselves  to  pay  to  you  in  cash  at  your  New  York  Office,  55  Wall  St..  on 
demand  the  amount  of  each  draft  drawn  at  sight  thereunder  plus  interest  at  the 
prevailing  rate  when  required,  or  the  amount  of  each  acceptance  made  thereunder 
at  least  one  day  prior  to  the  maturity  of  such  acceptance  or  on  demand,  and  in 
either  case  your  commission  at  the  rate  of  per  cent  (  c/c )  on  such  part  as  may 
be  used,  and  any  and  all  charges  and  expenses. 

The  undersigned  hereby  authorize  you  to  charge  their  account  with  you  with 
any  and  all  amounts  that  may  at  any  time  or  times  be  owing  from  them  to  you 
hereunder  or  otherwise. 

In  the  absence  of  written  instructions  to  the  contrary,  the  undersigned  hereby 
authorize  you  to  accept  as  "bills  of  lading"  under  the  said  credit,  any  documents 
issued  by  or  on  behalf  of  any  carrier,  including  lighterage  receipts,  which  acknowl- 
edge receipt  of  goods  for  transportation,  whatever  the  other  specific  provisions  of 
such  documents,  and  the  date  of  every  such  document  is  to  be  regarded  as  the 
date  of  "shipment"  within  the  said  credit. 

Neither  you  nor  your  correspondents  shall  be  responsible  for  the  acts  of  the 
beneficiaries  of  the  said  credit,  nor  for  the  character,  kind,  quality,  quantity,  de- 
livery or  existence  of  the  merchandise  purporting  to  be  represented  by  the  docu- 
ments ;  nor  fior  any  difference  in  character,  kind,  quality,  or  quantity  of  merchandise 
purporting  to  be  imported  under  this  credit  from  that  expressed  in  the  invoice 
accompanying  the  drafts ;  nor  for  the  validity,  genuineness,  sufficiency,  form  or  cor- 
rectness of  documents,  even  if  such  documents  should,  in  fact,  prove  to  be  in  any 
or  all  respects  incorrect,  defective,  irregular,  fraudulent  or.  forged;  nor  for  the 
time,  place,  manner  or  order  in  which  shipment  is  made;  nor  for  partial  or  incom- 
plete shipments ;  nor  for  the  kind,  covering,  character,  adequacy,  validity  or  genuine- 
ness of  any  insurance  or  certificate  of  insurance,  or  the  solvency  or  responsibility 
of  any  insurer  or  any  other  risk  connected  with  insurance ;  nor  for  any  delay, 
default,   fraud   or  deviation    from   instructions  of   the   shipper   or  any   one   else   in 
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connection  with  the  said  merchandise,  the  shipping  thereof,  or  the  shipping  or  any 
other  documents  with  respect  thereto ;  nor  for  delay  in  arrival  or  failure  to  arrive 
either  of  the  merchandise  or  of  any  documents;  nor  for  errors,  omissions,  inter- 
ruptions or  delays  in  the  transmission  or  delivery  of  messages  by  mail,  cable,  tele- 
graph or  wireless,  whether  or  not  the  same  be  in  cipher ;  nor  for  any  other  cause 
beyond  your  control. 

The  undersigned  agree  to  procure  or  cause  to  be  procured  promptly  all  neces- 
sary import,  export  or  other  licenses  for  the  said  merchandise,  and  will  keep  the 
same  adequately  covered  by  policies  of  fire,  marine  and  war  risk  insurance  in  com- 
panies satisfactory  to  you,  assigning  the  policies  or  the  certificates  of  insurance  to 
you  or  making  the  loss  or  adjustment,  if  any,  payable  to  you  at  your  option. 

All  merchandise  shipped  under  the  said  credit  and  the  bills  of  lading,  certifi- 
cates and  policies  of  insurance  and  other  documents  relating  to  the  same  and  any 
or  all  other  funds,  property  or  securities,  including  also  any  or  all  collection  items 
and  proceeds  thereof,  now  or  hereafter  handed  to  you  or  for  any  purpose  left  in 
your  possession  by  the  undersigned  or  for  their  account  are  hereby  made  security 
for  this  obligation  and  also  for  any  and  all  other  obligations  or  liabilities,  abso- 
lute or  contingent,  due  or  not  due  which  are  or  may  hereafter  be  owing  by  the 
undersigned  to  you,  all  of  which,  in  the  event  of  default  by  the  undersigned  in 
any  part  thereof,  or  of  bankruptcy,  insolvency,  receivership  or  general  assignment 
of  the  undersigned,  shall  forthwith  become  due  and  payable ;  and  the  undersigned 
agree,  whenever  the  security  aforesaid  shall  seem  to  you  insufficient,  to  furnish 
you,  on  your  request,  additional  security  to  your  satisfaction,  and  hereby  authorize 
you,  if  at  any  time  they  fail  to  do  so,  or  if  any  obligation  covered  by  this  instru- 
ment remains  unpaid  when  due,  forthwith,  without  further  demand  or  notice  or 
advertisement  of  any  kind,  all  of  which  are  hereby  expressly  waived,  to  sell  the 
whole  or  any  part  of  such  merchandise,  property  or  other  security,  arrived  or  to 
arrive,  at  any  broker's  exchange  or  at  public  or  private  sale,  at  your  option,  with 
permission  to  yourselves  to  become  the  purchasers  in  whole  or  part,  without 
accountability,  save  for  the  purchase  price  and  free  from  any  right  of  redemption, 
which  is  hereby  waived  and  released;  and  to  apply  the  net  proceeds  of  such 
merchandise  or  security  against  any  or  all  obligations  or  liabilities  of  the  under- 
signed to  you,   howsoever   arising. 

You  shall  not  be  deemed  to  have  waived  any  of  your  rights  or  remedies 
hereunder  by  reason  of  any  act  or  omission  on  the  part  of  the  undersigned  or  of 
you  or  your  agent,  unless  such  waiver  be  in  writing  and  signed  by  you  or  by  your 
authorized  ayent. 

The  obligations  hereof  shall  continue  in  force,  notwithstanding  any  change 
in  the  membership  of  any  partnership  of  the  undersigned,  whether  arising  from 
the  death  or  retirement  of  one  or  more  partners,  or  from  the  accession  of  one  or 
more   new   partners. 

This  letter  of  credit  can  be  revoked  only  with  the  consent  of  all  parties 
interested. 

You  are  further  authorized  to  surrender  to  Black  &  Co.  or  their  nominees, 
from  time  to  time  the  whole  or  any  part  of  any  merchandise  shipped  under  this 
Credit,  or  the  bills  of  lading  or  other  documents  representing  the  same,  against 
payments  satisfactory  to  you  or  under  your  usual  form  of  trust  receipt,  signed  by 
ourselves. 

Yours  very  truly. 

Black  &  Co. 


Application  for  Commercial  Credit 

To   International   Banking   Corporation,  Xo. 

60   Wall    Street.    New   York.  Amount  $10,000 

We  hereby  request  you  to  open  by  mail  on  our  behalf  Confirmed  Commercial 
Credit  in   the   following  terms: 
In  favor  of  Yen  &•  Co.,  Tokyo. 

For   account   of    the   undersigned    up   to   the    aggregate    amount    of    about    ten 
thousand  Dollars,  U.  S.  Cy.,  by  drafts  at  90  days  on  you 
For  invoice  cost  of  shipment  of  silk   from  Yokohama   to   New   York 
Bills  of  lading  are  to  be  made  out  to  the  order  of  International  Banking  Corpora- 
tion and  dated  not  later  than   December  1,   1921    and   the  bills  of  exchange   drawn 
not  later  than  December  3,  1921. 
Freighl  prepaid  by  shipper. 
Insurance  including  war  risk  by  Blank  Insurance  Company. 
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In  consideration  of  your  having  opened  the  above  credit  we  agree  as  follows : 

Unconditionally  to  pay  for  all  drafts  drawn  thereunder  together  with  your 
commission  at  the  rate  of  one-quarter  per  cent.,  and  all  expenses  incurred,  in 
U.  S.  Cy.,  at  your  office  in  New  York  not  later  than  one  day  before  maturity  of 
such  drafts,  but  should  the  undersigned  fail  at  any  time  to  procure  promptly  any 
license  or  to  perform  any  act  required  by  the  terms  of  this  application,  the  under- 
signed will  unconditionally  pay  you  on  demand  in  cash  at  your  New  York  office 
all  drafts  drawn  under  the  said  credit  and  all  expenses  paid  or  liability  incurred 
by  you  because  of  such  failure,  including  all  charges  which  may  accrue  on  the 
merchandise  because  of  the  refusal  of  the  undersigned's  application  for  a  license 
or  otherwise,  all  without  regard  to  the  condition  of  the  security  held 

by  you  thereunder,  or  otherwise,  you  not  to  be  responsible  in  any  way  for  the  descrip- 
tion, quality  or  quantity  of  the  merchandise  shipped,  for  adequacy  or  character 
of  insurance,  or  for  the  correctness  or  validity  of  any  of  the  documents  presented 
by  the  parties  in  whose  favor  or  to  whom  the  credit  is  issued. 

The  undersigned  further  agrees  to  procure  promptly  all  necessary  import  or 
export  licenses  for  the  said  merchandise  and  to  keep  the  said  merchandise  ade- 
quately covered  by  policies  of  fire,  and  war  insurance  in  companies  satisfactory 
to  you,  and  in  the  event  of  the  failure  of  the  undersigned  so  to  procure  the  said 
licenses  or  to  insure  the  said  merchandise,  you  may  procure  the  said  licenses  and 
insure  the   said   merchandise   all   at   the   expense   of   the   undersigned. 

And  the  undersigned  hereby  admit  the  right  of  yourselves  as  owner  and  the 
right  of  your  agent  or  agents  to  the  possession  and  disposal  of  all  merchandise 
and  the  proceeds  thereof  for  which  you  may  come  under  any  engagements  on  our 
behalf  by  virtue  of  this  credit  or  otherwise,  and  of  all  bills  of  lading  for  and 
policies  of  insurance  upon  the  same  until  such  time  as  any  indebtedness  or  liability 
of  the  undersigned  to  }'Ou  howsoever  arising  shall  have  been  fully  paid  and  dis- 
charged, and  you  are  hereby  authorized  to  sell  or  otherwise  to  dispose  of  the  same 
and  of  an}'  collateral  deposited  with  you,  at  public  or  private  sale  without  notice,  to 
purchase  any  or  all  thereof  in  your  own  right,  and  to  apply  any  proceeds  thereof 
against  any  acceptances  under  the  above  credit  or  against  any  indebtedness  of  the 
undersigned  to  you,  whether  due  or  to  become  due,  including  all  expenses  incurred, 
and  the  undersigned's  right  of  redemption  in  the  said  merchandise  and  collateral 
is  hereby  expressly  waived.  Your  receipt  at  any  time  of  other  collateral  of  what- 
soever nature  shall  not  be  deemed  a  waiver  of  your  power  to  sell  the  merchandise 
and  the  said  collateral. 

In  the  event  of  an)'  merchandise  being  entrusted  to  the  undersigned  for  pur- 
pose of  sale  or  otherwise,  your  right  or  that  of  your  agents  to  repossess  your- 
selves of  the  same  or  any  proceeds  thereof  may  be  exercised  at  your  discretion, 
and  in  the  event  of  default,  bankruptcy,  insolvency,  or  receivership,  all  of  our 
indebtedness  to  you  shall  forthwith  become   due  and  payable. 

This  agreement  is  to  continue  in  force  and  be  applicable  to  all  transactions, 
notwithstanding  any  change  in  the  individuals  composing  any  firm,  parties  to,  or 
concerned  in  this  contract,  whether  such  change  arise  from  the  acquisition  of  one 
or  more  new  partners  or  from  death  or  secession  of  any  partner  or  partners. 

This  transaction  is  made  under  representation  by  the  undersigned  that  there 
is  not  involved  in  connection  therewith,  any  trading,  directly  or  indirectly,  with. 
to,  from,  for,  or  on  account,  behalf  or  benefit  of  any  enemy  or  ally  of  enemy  of 
the  United  States,  or  any  transaction  violative  of  the  Trading-with-the-Enemy 
Act  of  the  United  States. 
Dated.  Tulv  1.  1921.  Black  &  Co. 


Agreement  to  Put  in  Funds  or  Reimburse 

New    York,  19 

To  the 

GUARANTY  TRUST  COMPANY  OF  NEW  YORK 
Gentlemen  : 

Having   received    from    you   the    Letter   of    Credit    on  account 

of  which  a  true  copy  is  on  the  other  side,  we  (I)  hereby  agree  to  its  terms  and  in 
consideration  thereof  we  (I)  agree  with  you  to  provide  in  New  York  a  day  previous 
to  the  Maturity  of  the  Bills  drawn  in  virtue  thereof,  sufficient  funds  in  cash,  to 
meet  the  payment  of  the  same  with  per  cent  commission,  and  we  (I)  under- 
take to  insure  at  our  (my)  expense,  for  your  benefit,  against  risk  of  Fire  or  Sea,  all 
property  purchased  or  shipped  pursuant  to  said  Letter  of  Credit,  in  Companies 
satisfactory  to  you. 
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We  (I)  agree  that  the  title  to  all  property  which  shall  be  purchased  or  shipped 
under  the  said  credit,  the  bills  of  lading  thereof,  the  policies  of  insurance  thereon 
and  the  whole  of  the  proceeds  thereof  shall  be  and  remain  in  you  until  the  pay- 
ment of  the  bills  referred  to  and  of  all  sums  that  may  be  due  or  that  may  become 
due  on  said  bills  or  otherwise,  and  until  the  payment  of  any  and  all  other  indebted- 
ness and  liability  now  existing  or  now  or  hereafter  created  or  incurred  by 
us  (me)  to  you  on  any  and  all  other  transactions  now  or  hereafter  had  with  you, 
with  authority  to  take  possession  of  the  same  and  to  dispose  thereof  at  your  discre- 
tion for  your  reimbursement  as  aforesaid,  at  public  or  private  sale,  without  de- 
mand or  notice,  and  to  charge  all  expenses,  including  commission  for  sale  and 
guarantee. 

Should  the  market  value  of  said  merchandise  in  New  York,  either  before  or 
after  its  arrival,  fall  so  that  the  net  proceeds  thereof  (all  expenses,  freight,  duties, 
etc..  being  deducted )  would  be  insufficient  to  cover  your  advances  there  against 
with  commission  and  interest,  we  (I)  further  agree  to  give  you  on  demand  any 
further  security  you  may  require,  and  in  default  thereof  }'ou  shall  be  entitled  to  sell 
.-aid  merchandise  forthwith,  or  to  sell  "to  arrive,"  irrespective  of  the  maturity  of 
the  acceptances  under  this  Credit,  we  (I)  being  held  responsible  to  you  for  any 
deficit,  which  we  (1)  bind  and  oblige  ourselves  (myself)  to  pay  you  in  cash  on 
demand. 

In  case  we  ( I )  should  hereafter  desire  to  have  this  credit  confirmed,  altered  or 
extended  by  cable  (which  will  be  at  our  [my]  expense  and  risk),  we  (I)  hereby 
agree  to  hold  you  harmless  and  free  from  responsibility  from  errors  in  cabling, 
whether  on  the  part  of  yourselves  or  your  Agents,  here  or  elsewhere,  or  on  the 
part  of  the  cable  companies. 

This  obligation  is  to  continue  in  force,  and  to  be  applicable  to  all  transactions, 
notwithstanding  any  change  in  the  composition  of  the  firm  or  firms,  parties  to 
this  contract  or  in  the  user  of  this  credit,  whether  such  change  shall  arise  from  the 
accession  of  one  or  more  new  partners,  or  from  the  death  or  secession  of  any 
partner  or  partners. 

It  is  understood  and  agreed  thai  if  the  documents  representing  the  property 
for  which  the  said  Credit  has  been  issued  are  surrendered  under  a  trust  receipt, 
collateral  security  satisfactory  to  the  Trust  Company,  such  as  stocks,  bonds,  ware- 
house receipts  or  other  security,  shall  be  given  to  the  Trust  Company,  to  be  held 
until  the  terms  of  the  credit  have  been  fully  satisfied  and  subject  in  every  respect  to 
the  conditions  of  this  agreement. 

It  is  further  understood  and  agreed  in  the  event  of  any  suspension  or  failure 
or  assignment  for  the  benefit  of  creditors  on  our  (my)  part,  or  of  the  non-payment 
at  maturity  of  any  acceptance  made  by  us  (me)  or  of  the  nonfulfillment  of  any 
obligation  under  said  credit  or  under  any  other  credit  issued  by  The  Guaranty 
Trust  Company  of  New  York  on  our  (my)  account,  or  of  any  indebtedness  or 
liability  on  our  (my)  part  to  you,  all  obligations,  acceptances,  indebtedness  and 
liabilities  whatsoever  shall  thereupon,  at  your  option  then  or  thereafter  exercised, 
without   notice,    mature    and    become    due    and    payable. 

It  is  understood  and  agreed  that  you  shall  not  be  held  responsible  for  the  cor- 
rectness or  validity  of  the  documents  representing  shipment  or  shipments,  nor  for 
the  description,  quantities,  quality  or  value  of  the  merchandise  declared  therein. 

Black  &   Company. 


Irrevocable  Letter  of  Credit 

(1)  Addressed  /<>  beneficiary  and  authorising  draft  mi  issuer. 

(Cable  Credit  I  February  15.  1921. 

143NS   YO 

iPENHAGEN,  CM  5  52/50 

I'. LACK    &  CO.. 

NEW  YORK. 
ACCOUNT  NORDISKE  FABRIKER  HKRE  WE  WILL  HONOR  YOUR 
THREE  MONTHS  DRAFT  ABOUT  FIFTYFIVE  THOUSAND  DOLLARS 
AGAINST  INVOICE  LADINGS  MARINE  MINE  POLICY  SIXHUNDRED 
IONS  BESSEMERRODS  AT  NINETYTWO  DOLLARS  PER  TON  OF  ONE 
THOUSAND  SIXTEEN  KILOS  CIF  MIDDELFART  DISCOUNT  BILL 
STAMP  FOR  BUYERS  ACCOUNT  STOP  CREDIT  IRREVOCABLE  UNTIL 
FEBRUARY  TWENTYEIGHTH 

LANDMANDSBANK 
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Credit  No.  0  Guaranty  Trust  Company 

For  $10,000.00  ^  of  New  York 

Foreign  Department. 
New  York,  July  1.  1921. 
Messrs.  Black  &  Co., 
120  Broadway, 

New  York  City. 
Gentlemen : 

At  the  request  and  for  the  account  of  White  &  Co.,  Melbourne,  Australia,  we 
hereby  authorize  you  to  value  on  GUARANTY  TRUST  COMPANY  OF  NEW 
YORK,  New  York,  by  your  drafts  at  sight  for  any  sum  or  sums  not  exceeding  a 
total  of  ten  thousand  dollars,  accompanied  by  commercial  invoice,  consular  invoice, 
bills  of  lading  in  triplicate,  representing  one  or  more  shipments  of  merchandi-e. 
invoice  to  read,  920  tons  sugar  @  about  $5.42  per  100  lbs  C.  I.  F.  Melbourne, 
shipment  to  Melbourne.  Insurance  documents  including  war  risk  must  accompany 
draft. 

Bills  of  Lading  for  such  shipments  must  be  drawn  to  order  blank  endorsed. 

A  COPY  OF  THE  CONSULAR  INVOICE  AND  ONE  BILL  OF  LADING 
MUST  BE  SENT  BY  THE  BANK  OR  BANKER  NEGOTIATING  DRAFTS 
DIRECT  TO  THE  GUARANTY  TRUST  COMPANY  OF  NEW  YORK. 
NEW  YORK. 

The  amount  of  each  draft  negotiated  must  be  endorsed  hereon. 

All  drafts  drawn  under  this  Credit  should  bear  the  clause  "Drawn  under  G. 
T.  Co.  of  N.  Y.  Letter  of  Credit  No.  0,  dated  New  York,  July  1,  1921,  to  cover 
shipment  of  920  tons  sugar  from   New  York  to  Melbourne." 

We  hereby  agree  with  bona  fide  holders  that  all  drafts  drawn  by  virtue  of  this 
Credit  and  in  accordance  with  the  above  stipulated  terms,  shall  meet  with  due 
honor  upon  presentation  at  the  Guaranty  Trust  Company  of  New  York,  New 
York,  if  drawn  and  negotiated  on  or  before   September   1.   1921. 

Guaranty  Trust  Company  of  New  York. 


The  National  City  Bank  of  New  York 

Letter  of  Credit  No.  0  New  York,  July  1,  1921. 

Messrs.  Black  &  Co., 
120  Broadway, 

New  York  City. 

Dear  Sirs  : 

At  the  request  and  for  the  account  of  White  &  Co.,  Melbourne.  Australia,  we 
hereby  authorize  you  to  value  on  THE  NATIONAL  CITY  BANK  OF  NEW 
YORK,  NEW  YORK,  at  ten  days  sight  for  any  sum  or  sums  not  exceeding  a 
total  of  one  hundred  thousand  dollars  accompanied  by  commercial  invoice,  con- 
sular invoice,  bills  of  lading  and  certificates  of  quality,  showing  paper  to  test 
11-12  for  32  pounds  representing  one  shipment  of  eight  hundred  tons  newsprint 
paper,  insurance  to  be  effected  by  shipper. 

Bills  of  lading  for  such  shipment  must  be  drawn  to  the  order  of  yourselves 
and  endorsed  in  blank. 

A  copy  of  the  invoice,  consular  invoice  and  one  bill  of  lading  must  be  sent 
by  the  Bank  negotiating  drafts  direct  to  us,  attaching  to  the  draft  a  statement  to 
that  effect. 

The  amount  of  each  draft  negotiated  must  be  endorsed  hereon. 

We  hereby  agree  with  bona  fide  holders  that  all  drafts  drawn  by  virtue  of 
this  credit,  and  in  accordance  with  the  above  stipulated  terms,  shall  meet  with 
due  honor  upon  presentation  at  The  National  City  Bank  of  New  York.  New 
York,  if  drawn  and  negotiated  on  or  before  December   1.   1921. 

Respectfully  yours, 

The  National  City  Bank  of  New  York. 
N.  B.  drafts  drawn  under  this  credit 
must   bear   the    clause    "Drawn    under 
letter  of  Credit  No.  0, 
dated  July  1.   1921." 
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The   Coal   &   Iron   National    Bank 

Letter  of  Credit  Xo.   1447 

for  $26,200  New  York,  September   17,   1918. 

Black  &  Co. 

120   Broadway.   New  York  City. 
Gentlemen  : 

We   hereby   authorize   you   to   value   on 
THE  COAL  AND  IRON   NATIONAL  BANK 
of   the   City  of   New  York 
For   any    >um   or   sums   not   exceeding    in    all    Twenty-six    thousand    two    hundred 
Dollars 

For  the  account  of  White  &  Co. 

Against  shipment  of  150  Gross  tons  24  gauge,  black  iron  sheets  3'  x  6'  at  a  flat 
price  of  $7.50  per  100  lb.  F.  O.  B.  cars  Cleveland,  Ohio,  Shipment  to  be  completed 
on  or  before  October  5,  1918. 

For   which   you   will    value   or   order    to   be    valued   on    us    at 

sight.  Drafts  to  be  accepted  only  against  delivery  of  abstract  of  Invoice  and  Bill 
of  Lading  to  the  order  of  the  Coal  and  Iron  National  Bank  of  the  City  of  New 
York  or  to  the  order  of  shipper  and  properly  endorsed. 

All  drafts  against  this  Credit  to  be  drawn  and  negotiated  before  October  4. 
1918  and  to  contain  the  clause  "Drawn  under  Coal  and  Iron  National  Bank, 
Letter  of  Credit  No.  1447.  dated  New  York,  Sept.   17.  1918." 

We  hereby  agree  with  the  drawers,  endorsers  and  bona  fide  holders  of  bills 
drawn  in  compliance  with  the  terms  of  this  credit  that  the  same  shall  be  accepted 
on   presentation   and  paid  at   maturity. 

Yours    faithfully, 

President. 

Cashier. 


National    Bank 

1st 

In  St.  Louis 

Amount     $10,000 
Xo.  0  COMMERCIAL  LETTER  OF  CREDIT       Expires  Dec.  1.  1921. 

St.  Louis,   Mo. 
Messrs.  Black  &  Co., 
120  Broadway, 

New  York  City. 
Gentlemen : 

We  hereby  authorize  you  to  value  on  ourselves  at  sight  for  any  sum  or  sums 
not  exceeding  in  all  $10,000  say  ten  thousand  dollars,  for  account  of  Brown  &  Co. 
We  hereby  agree  with  drawers,  endorsers  and  bona  fide  holders  of  Bills  drawn 
under  and  in  compliance  with  the  terms  of  this  Credit  that  the  same  shall  be  dul\ 
honored  upon  presentation  at  the  counter  of  First  National  Bank.  Drafts  under 
this  Credit  must  bear  upon  their  face  the  words  "Drawn  under  First  National 
Bank  in  St.  Louis,  Credit  No.  0,  dated 
We  are.  Gentlemen, 

Yours  very  respectfully. 

First   National   Bank   in    St.   Louis. 

Asst.  Cashier. 
Insurance  effected   in 
The  Blank   Insurance  Company 


( _' i   Authorizing   draft    on   another   than    the   issuer. 
(a)   Addressed  to  beneficiary. 

Agency   of   the 
Bank   of    Montreal 
St'g  lo.ooo 

',4   Wall   Street,  New  York.  September  1.  1921 

Messrs!  Jones  &  Co.,   Ltd.,  of   16   Fenchurch   St.,  3  E.  C.  London,  are  herebj 

authorized    to    value   on    the    Bank    of    Montreal,    47   Threadneedle    Street.    E.    C, 
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London,  at  ten  days  sight  for  account  of  Black  and  Company  of  New  York  for 
any  sum  or  sums  not  exceeding  in  all  ten  thousand  pounds  sterling  invoice  cost  of 
400  tons  galvanized  iron  sheets  to  be  shipped  to  New  York  and/or  other  Atlantic, 
and/or  Pacific  Ports  in  the  United  States  of  America  by  Steamer  or  Steamers 
and/or  Rail.  The  Bills  of  Lading  to  be  drawn  to  the  order  of  the  Bank  of 
Montreal. 

The  shipments  must  be  completed  and  the  bills  drawn  within  two  months  from 
this  date,  prior  to  the  1st  day  of  November  next,  and  the  advice  of  them  to  the 
London  Office  of  the  Bank  of  Montreal,  47  Threadneedle  Street,  E.  C.  (in 
duplicate)  must  be  accompanied  by  full  sets  of  Bills  of"  Lading  and  Copy  of 
Invoice  (except  one  copy  of  Bill  of  Lading  to  be  sent  by  the  vessel  under  cover 
to  this  office,  together  with  Invoice  properly  certified). 

Insurance  including  War   Risks  to  order  in   the   Blank  Insurance   Company. 

All  bills  drawn  under  this  Credit  must  be  endorsed  hereon  and  must  state  on 
their  face  that  they  are  drawn  under  Credit  No.  0  N.  Y.  dated  September  1,  1921. 
And  the  Bank  of  Montreal  hereby  agrees  with  Drawers,  Endorsers,  and  bona 
fide  Holders  of  Bills  drawn  in  compliance  with  the  terms  of  this  Credit  that  the 
same  shall  be  duly  honored  on  presentation  at  the  Bank's  offices  in  London. 
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I  Agents. 


IN  CONFIRMATION  OF  OUR  CABLE  OF  EVEN  DATE. 

Credit    No.    F269  For    £10,000 

The    English    Scottish    and    Australian    Bank,    Limited, 

Melbourne,  9th  July,    1918. 

Black  &  Co.  of  New  York  are  hereby  authorized  to  draw  at  3 
months  sight  upon  THE  ENGLISH  SCOTTISH  AND  AUS- 
TRALIAN BANK,  LIMITED,  LONDON,  at  any  time  prior  to  the 
31st  March,  1919,  for  the  cost  of  Merchandise  to  be  shipped  to  any 
Australasian  Port  on  account  of  Smith  &  Co.,  Ltd.,  for  any  sum  or 
sums  not  exceeding  in  the  whole  the  sum  of  Ten  thousand  pounds 
and  THE  ENGLISH  SCOTTISH  AND  AUSTRALIAN  BANK, 
LIMITED,  hereby  engages  with  the  Drawers,  Endorsers  and  bona 
fide  Holders  of  any  Bills  so  drawn  that  the  same  shall  be  accepted 
on  presentation,  and  paid  at  maturity,  provided  they  are  accom- 
panied by  Certificates  from  the  Bank's  Agents  at  New  York  that 
Bills  of  Lading  to  order  and  endorsed  in  blank,  Policies  of  Insur- 
ance and  Invoices  of  Goods,  purporting  to  be  of  value  equivalent  to 
the  Drafts,  have  been  forwarded  by  the  vessel  bearing  the  Mer- 
chandise or  by  first  available  mail  to  the  Manager  of  THE  ENG- 
LISH SCOTTISH  AND  AUSTRALIAN  BANK,  LIMITED,  at 
Port  to  which  goods  are  shipped,  specifying  the  same  and  that 
the  Bills  are  drawn  on  account  of  Smith  &  Co.,  Ltd.,  under  this 
Credit;  and  also  by  duplicates  of  the  Bills  of  Lading,  Insurance 
Policies  and  Invoices. 

Insurance  is  provided  in  New  York,  including  war  risk.     Pur- 
chasers are  to  note  the  amount  of  the  Bills  separately  on  the  back 
hereof,   and   to  see  that   thev  are   described   as   drawn   under   "Mel- 
bourne Credit  No.  F269  dated  9th  July,  1918." 
H.  J.  Hunneli,  E.  O.  Sullivan, 

Accountant.  Manager. 

The  Bank's  Agents  for  the  purposes  of  the  Credit  are  : 

Donrnion  Bank  of  Canada. 

The    Anglo-South   American    Bank,    Limited. 

The  African  Banking  Corporation,   Limited. 

The  Canadian  Bank  of  Commerce. 

The  International  Banking  Corporation. 

Guaranty   Trust   Company   of    New    York. 

National  City  Bank  of  New  York. 

National  Bank  of  South  Africa,   Limited. 
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Eastern  or  American  Letter   of    Credit   Xo.   000  ±1000  St'g 

Credit. 

The  Commercial  Bank  of  Australia,   Limited. 
337  &  339  Collins  St.  Melbourne, 

Victoria,    Australia.    July    10,    1921. 

Messrs.  Smith  &  Co..  Ltd.  of  Melbourne,  being  desirous  of  drawing  upon 
The  Commercial  Bank  of  Australia.  Limited,  Bishopsgate,  corner  of  Leadenhall 
St.,  London,  at  sixty  days  sight  at  any  time  within  six  months  from  this  date 
for  full  invoice  value  of  Merchandise  to  be  shipped  to  London  County  &  Midland 
Bank  on  account  of  Jones  &  Co.,  Ltd.  of  London,  for  any  sum  not  exceeding  in 
the  whole  the  sum  of  £1000. 

Xow  The  Commercial  Bank  of  Australia,  Limited,  doth  hereby  engage  with 
the  Drawers.  Endorsers  and  bona  fide  Holders  of  Bills  drawn  under  this  Credit 
that  the  Bank  will,  on  production  to  them  of  a  Certificate  by  one  of  the  Agents 
mentioned  in  the  attached  list  that  the  conditions  of  this  Credit  have  been  com- 
plied with  and  that  the  said  Agent  has  received  from  the  Drawer  the  Invoices 
and  Bills  of  Lading  to  order  and  blank  endorsed  of  said  Goods  so  shipped  and 
Policies  of  Insurance  thereon  to  a  sufficient  amount  (covering  particular  average 
if  required")  specifying  the  same  and  that  the  said  Bills  are  drawn  on  account 
of  the  said  Jones  &  Co..  Ltd.  of  16  Fenchurch  St.,  London,  under  this  Letter 
of  Credit,  accept  such  Bills  on  presentation  thereof  at  the  Office  of  the  Bank  in 
London  and  honor  the  same  at  maturity. 

The  Shipping  Documents  are  to  be  forwarded  to  this  Bank  at  Melbourne  and 
purchasers  of  Bills  under  this  Credit  are  to  note  the  amount  of  said  Bills  on 
the  back  hereof  and  see  that  thev  are  marked  "Drawn  under  Melbourne  Credit 
No.  000  of  July  10.   1921." 

Manager. 
Accountant. 


The   Yasuda   Bank,    Limited. 
Letter  of  Credit. 
E.  No.  0 

Total    Amount.    $10,000  Available    until    December    1,    1921. 

To  Tokyo.  July   1,   1921. 

Masuda. 
Tokyo. 
Gentlemen  : 

We  herein-  authorize  you  to  draw  on  The  Sumitomo  Bank,  Ltd.,  Xew  York, 
at  ninety  (90)  days  after  sight  for  any  sum  or  sums  not  exceeding  in  all  $10,000 
say  ten  thousand  dollars  for  account  of  Black  &  Co.,  New  York,  against  ship- 
ment of  silk  for  seventy-five  (75)  per  cent  of  Invoice  cost  to  be  shipped  by  you 
per  steamer  or  steamers  from  Yokohama  to  New  York. 

The  Bills  of  Lading  for  such  shipment  are  to  be  filled  up  to  the  order  of 
The  Yasuda  Bank,  Limited,  one  copy  of  which  to  be  sent  by  the  vessel  carrying 
the  cargo  and  the  second  by  the  next  mail,  to  The  Yasuda  Bank.  Limited,  Tokyo. 
her  with  Invoices  and  Marine  Insurance  Policies  made  payable  to  us  at  Xew 
York  in  case  of  loss,  and  the  remaining  copies  of  the  Bills  of  Lading  to  be 
attached  to  the  draft  on  The  Sumitomo  Bank,  Ltd.,  accompanied  by  the  relative 
advice  and  copy  of  Invoice  or  abstract  thereof,  and  these  documents  to  be  de- 
livered  to   The    Sumitomo   Bank,    Ltd.   against   acceptance    of   the    draft. 

All  drafts  under  this  Credit  must  be  drawn  and  negotiated  prior  to  the  first  of 
ember,   1921.  and  contain  the  clause: 

"Drawn  under  the  Yasuda  Bank,  Limited  (Tokyo)  Credit  E.  Xo.  0  dated 
July   1.   1921." 

All  amounts  thus  negotiated  must  be  endorsed  on  the  back  hereof  and  this 
Letter  of  Credit  is  to  be  returned  to  us  when  exhausted  or  expired. 

And  we  hereby  agree  with  the  Drawers,   Endorsers  and  bona  fide  Holders  of 
Bills   drawn   in  compliance  with  the   terms   of  this  Credit  that   the  same   shall   1" 
duly  honoured  on  presentation  at 

We    remain,    dear    Sirs, 
Ymirs    faithfully. 

For    The    Yasuda    Bank,    Limited. 
Manager. 
Drafts   to  be    negotiated    through:    The    Sumitomo    Bank.    Ltd. 
Xo.  2490  $5,500.00 
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Commercial   Letter  of   Credit 

issued  by 

The   Crocker   National   Bank  of   San   Francisco. 

San  Francisco,   Calif., 
Atlanta   Iron  Works,   Inc.,  May  2nd,    1917. 

Atlanta,  Ga. 
Dear  Sirs : 

We  hereby  authorize  you  to  value  on 
THE  NATIONAL  CITY  BANK  OF  NEW  YORK,  New  York  City  by  bills 
drawn  at  Sight,  for  account  of  Messrs.  Green  Co.  at  San  Francisco  for  any 
sum  or  sums  not  exceeding  in  all  FIVE  THOUSAND  FIVE  HUNDRED 
($5,500)  Dollars  against  shipment  of  hoop  steel  \V±"  No.  19  gauge  $5.25  per  cwt. 
as  ordered,  and  to  be  shipped  to  San  Francisco  from  Atlanta,  Georgia. 

The   drafts   negotiated   under   this   Credit   must  be   endorsed  hereon    and   bear 
the  clause:  "Drawn  under  the  Commercial  Letter  of  Credit  No.  2490  of 

THE  CROCKER  NATIONAL  BANK  OF  SAN  FRANCISCO,  CALIFORNIA, 

dated  May  2nd.  1917"  and  advice  thereof,  in  original  and  duplicate,  sent  to  THE 
NATIONAL  CITY  BANK  OF  NEW  YORK,  New  York  City,  accompanied 
with  Invoice,  and  entire  set  of  negotiable  railroad  Bills  of  Lading  made  out  to 
order  of  the  Shippers  and  endorsed  in  blank. 

We   hereby  engage  that   drafts   in   compliance   with    the   terms   of   this    Credit 
will  be  duly  honored  if  drawn  on  or  before  January  31,   1918. 

Your  obedient  servants, 
The  Crocker   National   Bank  of  San   Francisco. 
Commercial 

Letter  of  Credit  No.  2490  President. 

Entered:  Cashier. 

Accountant. 

£  

<  The  Dai-Ichi  Ginko,  Limited. 

Qy  Commercial  Letter  of  Credit. 

£$     L.  P.  No.  31  Tokyo,  August  9,  1920. 

•^  'P     Quaker  &  Co., 

<C  Philadelphia. 

QS      Dear  Sir: 


We  hereby  authorize  you  to  draw  draft  or  drafts  as  follows  : 

^^  Upon  Messrs.  Masago-Do.  Koishikawa,  Tokyo. 

Qq  At  a  usance  of  Ninety  days  after  sight. 

gp-;  To  the  extent  of  Three  hundred  forty  Dollars  only       ($340.00). 

^cr  For  full  Invoice  cost  of 

^  Shipment  of  Glasswares  from  New  York  to  Tokyo 

^^  Not  later  than  October  5th,  1920. 

BQ{ii  Each  draft  must  be  accompanied  by  an  Invoice  in  duplicate  and  the  full 

<  P*  set  of  Bills  of  Lading  made  out   to  order  and   blank  endorsed.     Insurance 

^*£  Policy  to  accompany  the  draft. 

^c_  All  drafts  against  this  Credit  must  bear  the  clause  "Drawn  under  Letter 

W~  of  Credit  L.  P.  No.  31  dated  Tokyo,  August  9th,  1920"  and  the  amounts  of 

ChR  such  draft  or  drafts  negotiated  must  be  written  off  on  the  back  hereof  and  this 

2  PS  letter  is  to  be  returned  to  us  when  exhausted  or  expired. 

U  We  hereby  guarantee  that  all  drafts  drawn  in  compliance  with  the  terms 

SM  and  conditions  of  this  Credit  shall  be  duly  accepted  and  paid  at  maturity  by 

<;£  the  drawee. 

'?  We  are,  Yours  faithfully, 

y  For  The  Dai-Ichi  Ginko,  Limited, 

^g  Sub-Manager. 

&Q  Drafts  against  this  Credit  will 

ki£  be  negotiated  by  The  National  City  Bank  of  New  York, 

Zh3  in  New  York  City,  without  discount. 

P  *  [The   use  of   drafts   "without   recourse" 

*  is  customary  in  the  Far  East.] 
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(b)  Addressed  to  correspondent. 

The    Dominion    Bank 

No.  2529 

Export  National  Bank,  Toronto,  Oct.  4,  1918- 

New   York. 

We  hereby  authorize  Black  &  Co.  of  120  Broadway,  New  York,  to  value 
on  you  at  sight  for  account  of  General  Extract  Co.  of  Toronto, 

for  any  sum  or  sums  not  exceeding  in  all  Three  thousand  Dollars,  to  be  used  as 
he  may  direct  for  the  payment  of  the  Invoice  value  of  1000  boxes  Porto  Rico 
Bitter  Oranges  at  $3.00  per  box  f.  o.  b.  cars  @  New  York,  to  be  purchased  for 
account   of  General  Extract  Co.   and   to  be   shipped   to   Toronto. 

The  shipments  must  be  completed  and  the  drafts  drawn  before  the  fifteenth 
day  of  December  next  and  advice  thereof  given  to  you  in  original  and  dupicate,. 
such  advice  to  be  accompanied  by  Bill  of  Lading,  filled  up  to  the  order  of  The 
Dominion  Bank,  with  either  an  Abstract  of  Invoice  endorsed  thereon  or  a  copy 
of  Invoice  attached  for  the  property  shipped  as  above. 

All  the  Bills  of  Lading  issued  are  to  be  forwarded  direct  to  you,  except  the 
one  sent  to  us  by  the  vessel  carrying  the  cargo,  and  the  one  retained  by  the 
Captain  of  said  vessel. 

The  original  Invoice,  properlv  certified,  is  to  be  forwarded  to  The  Dominion 
Bank. 

Insurance 

Each  draft  drawn  under  this  Credit  must  bear  upon  its  face  the  words 
"Drawn  against  The  Dominion  Bank,  Toronto  Branch.  Credit  No.  2529,  dated 
October  4,   1918." 

We  hereby  agree  with  the  drawers,  endorsers  and  bona  fide  holders  of  drafts, 
drawn  under  and  in  compliance  with  the  terms  of  this  Credit   that  the  same  shall 
be  duly  honored  on  presentation  at  your  Office  in  New  York. 
For 

The  Dominion  Bank, 

Asst.     Manager. 

Accountant. 
$3,000.00 


(3)  Advice  by  bank  to  beneficiary  that  it  has  been  authorized  to  negotiate  drafts. 

French  American  Banking  Corporation, 
Cedar  and  William  Streets. 

Cable  Address :   Frenambank.  New  York,   March  30th,    1920. 

EXPORT  LETTER  OF  CREDIT. 

No.  258  Amount:  $59,360.00.     Expires:    April    15th,    1920. 

Black  &   Co., 

New  York. 
Dear    Sir  : 

We  beg  to  inform  you  that  we  have  been  authorized  by  Comploir  National 
d'Escompte  de  Paris,  Paris,  account  of  Duguit  Co.,  Paris,  for  account  of  Raffineries 
Saint  Michel,  Bordeaux,  to  negotiate  your  drafts  on  us  drawn  at  sight  for  any 
sum  or  sums  not  exceeding  in  all  Fifty-nine  Thousand  Three  Hundred  Sixty 
Dollars  00/100  for  full  invoice  cost  of  shipments  of  200  tons  white  American 
granulated  sugar.  Price  $13.25  per  100  pounds,  c.  i.  f.  Bordeaux,  Shipmenl 
March/April  15th,  1920.  Tons  to  be  of  2240  lbs.  Sugar  to  be  packed  in  double 
bags  of   100  lbs.  net  each   from  New  York  to  Bordeaux. 

All  drafts  must  be  accompanied  by  shipping  documents  of  a  character 
which  must  meet  with  our  approval.  They  must  include  full  sets  of  bills  ol 
lading,  made  out  to  the  order  of  shipper  and  endorsed  in  blank,  invoices,  con- 
sular invoices,  insurance  policies  or  certificates,  certificate  of  origin,  landing 
certificate.      Invoices    in    triplicate    and    insurance    certificates    in   duplicate. 
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Insurance  must  cover  Marine  Risks  and  War  Risks. 

Shipments  must  be  completed  and  bills  of  lading  for  same  must  be  dated 
on   or   before   April   15th.    1920. 

All  drafts  negotiated  under  this  Credit  must  be  endorsed  hereon  and  must 
contain  the  clause,  "Drawn  under  F.  A.  B.  C,  New  York,  Export  Credit  No.  258, 
dated  March  30th,  1920." 

This  Credit  is  irrevocable  and  shall  remain  in  force  until  April  15th,  1920. 
The   validity   of   this   Credit   is   conditioned   upon   compliance   with    all   United 
States   and   Foreign   Government    regulations,   proclamations    and   enactments  gov- 
erning imports  or  exports,  satisfactory  evidence  of  which  must  be  furnished  to  us 
on  demand. 

Yours    very   truly, 

French    American    Banking    Corporation, 
Vice-President. 
Secretary. 


Revocable  Letter 

London   County   Westminster   &   Parr's    Bank,   Limited, 

Foreign  Correspondence  Office, 

21  Lombard  Street. 

London,   19th    May,    1919. 
I  XCONFIRMED   CREDIT  No.   000  (which   please  quote) 

Messrs.  Jones  &  Company,  Ltd., 
16   Fenchurch    Street, 
3  E.  C,  London. 
Dear  Sirs : 

We  have  been  requested  to  open  a  credit  in  your  favour  at  sight 

for  account  of  Messrs.  Erli  &  Co.,  S.  A.,  Geneva,  for  the  sum  of  say  $500  (Five 
hundred  dollars) 
against  delivery  of  the  following  documents,   viz : 

(1)  Full  set  Bills  of  Lading   (in  name  of  ) 

(2)  Invoices,  (3)   Certificate  of  Origin, 
(4)   Marine   and   War   Risk   Insurance  Policies,   and 

(5) 

covering    a    shipment    of  goods 

at  a  price  of  shipped   from 

to  before 

//  must  be  understood  that  this  letter  is  for  your  guidance  only  in  preparing 
documents  and  conveys  no  engagement  on  the  part  of  the  Bank,  as  we  have  no 
instructions  to  confirm  the  credit  to  you. 

We    are,    Dear   Sirs, 
Yours    faithfully, 
Per  Pro  London   County  Westminster  &   Parr's   Bank,   Limited, 

21    Lombard    Street. 


Guaranty  Trust  Company  of  New  York 
140  Broadway 

New  York,  November  4,   1918. 
Please  address  reply  to 
Guaranty  Trust  Company  of  New  York 

140  Broadway. 
Foreign  Department. 

To  Black  &  Co.,  Export   Credit 

New  York.  No.  Ex-.  00000 

Dear  Sirs : 

In   accordance   with   cable   instructions   received    from   Banco    Nacional    Ultra- 
marino,   Lisbon, 

we  open  a  revocable  credit  in  your  favor  for  account  of  Rosa  Gonzalez,   Ltd..  by 
order   of   the  Banco   Nacional   Ultramarino,    Lourenco   Marques, 

Amount    $18,000    about     (about    eighteen    thousand Dollars) 

covering  shipment  of  merchandise. 

Drafts  under  this  Letter  of  Credit  are  to  be  drawn  at  sight  on  us  and  are  to  be 
accompanied   by   a   set   of   Shipping   Documents   of   a   character    which   must   meet 
with   our   approval,   consisting  of : 
Shipper's  Invoices 
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Consular    Invoices,    it     such    documents    are    required    in    connection    with    this 

shipment. 

Marine  and   War   Risk  Insurance   Policies 

Full  set  of  ocean  Bills  of  Lading  made  out  to  order  and  endorsed  in  blank  or  to 

the  order  of  the  Banco  Nacional  Ultramarine*,  Lisbon,  showing  ultimate  consignee. 

This  Letter  of  Credit  is  Valid  only  upon  there  having  been  issued  an  appro- 
priate Export   License,  covering   the   transaction. 

It  must  be  understood  that  payments  under  this  Credit  will  only  be  made  pro- 
sided  the  goods  are  actually  on  board  or  loading  on  the  Vessel  named  in  the  B/L. 

If  Government  regulations  restrict  the  issue  of  order  Bills  of  Lading,  please 
communicate  with  us  and  we  will  advise  you  in  the  premises. 

Marine  Insurance  should  cover  from  Warehouse,  and  not  less  than  ten  days 
after  arrival,  and  also  include  deviation  clause,  craft  and  lighter  clause,  negligence 
and/or  latent  defect  clause.  Policies  reading  Free  of  Particular  Average,  com- 
pletely,   must   not  be  tendered    without   prior    arrangement    with    us. 

This  Letter  of  Credit  is  issued  subject  to  all  regulations  and  enactments  of 
the  United  States  Government  and  its  Allies  and  to  any  proclamations  of  the 
President  governing  export  shipments. 

The  documents  should  be  presented  whenever  possible  in  time  to  be  for- 
warded  on    the   steamer   carrying   the   merchandise. 

This   Letter  of   Credit   expires   June  30,    1919,  unless  sooner  revoked. 

If  you  are  unable  to  comply  with  the  terms  as  indicated  above,  please  com- 
municate  with   us  promptly,   and   oblige 

Yours  respectfully, 
Guaranty  Trust  Company  of  New  York, 

Assistant   Manager. 
SM-CK-Po-433 
Export  Credit  Div. 


Brown  Brothers  &  Co., 
Xew   York.    Philadelphia,   Boston. 

Brown  Shipley  &  Co.,  59  Wall  Street,  New  York. 

London. 

March   17,   1917. 
Dear  Sirs: 

At   the    request   of   our    London    House,   Messrs.    Brown,    Shipley   &   Co.,    we 
hereby  open  unconfirmed  credit  in  your  favor,  No.  1234. 
on  account  of  W.  &  C.  Jones  for  $4528.58, 

against  delivery  to  us   of   the    following   documents: 

Full  set  of  bills  of  lading 

Invoices 

Weight  certificates 

Inspection    certificates 

Certificates  of  origin 

Specifications 

Marine  Insurance 

War  Risk  Insurance 

Covering  70  barrels   acetic  acid 

to   be    shipped    per    steamer    "Sylvanian"    by    Messrs.   Jackson    Brother    Company, 

Philadelphia. 

This  credit  expires  on  September  1,   1917,  unless  sooner  revoked. 

As  our  foreign  correspondents  are  inclined  to  be  extremely  technical  in 
connection  with  payments  against  shipping  documents,  we  must  insist  upon  the 
conditions  stated  herein  being  complied  with  to  the  letter.  If  the  terms  of  this 
credit  are  incorrect  or  unsatisfactory,  please  communicate  directly  with  your 
principals  abroad,  and  ask  them  to  have  our  correspondents  send  us  amended 
instructions. 

Please  note  that  an  unconfirmed  credit  is  one  that  may  be  revoked  at  any  time, 
without  notice. 

Very  truly  yours, 

Brown  Brothers  &  Co. 


DOCUMENTARY  LETTERS  OF  CREDIT  325 

The  National  City  Bank 
of  New  York 

New  York,  October   17,   1921. 
To  Messrs.  Jones  &  Co.,  Ltd.,  When    referring    to    this 

16  Fenchurch   St.,  credit,      please      mention 

3  E.  C,  London.  our    No. 

Dear  Sirs: 

We  have  been  requested  to  open  a  credit  in  your  favor  under  the  terms  and 
conditions  stipulated  below : 
Opened  by  Messrs.  Black  &  Co.,  New  York. 
Account 

Amount  $10,000. 
Available  by  draft  at  sight. 
Covering  shipment  woolen  goods. 

Drafts  drawn  under  this  credit  must  be  presented  not  later  than  December  1,  1921. 
Documents  required  Full  set  Ocean  Bills  of  Lading,  Consular  Invoice,  Com- 
mercial  Invoice    (in    duplicate),    Marine    Insurance    Certificates. 

Payment  will  be  facilitated  if  this  advice  accompanies  your  documents  when 
presented  at  our  Commercial  Credit  Department.  If  transfer  is  requested  this 
advice  must  be  surrendered  for  cancellation. 

This  is  not  to  be  regarded  as  a  confirmed  credit,  or  an  agreement  on  our 
part,  and  is  therefore  subject  to  modification  or  revocation   at  any  time. 

Please  note  that  we  can  accept  only  Bills  of  Lading  issued  by  the  transporta- 
tion company  carrying  the  goods. 

Instructions  shall  be  interpreted  in  accordance  with  the  regulations  shown  on 
the  reverse  side. 

Respectfully  yours, 

The  National  City  Bank  of  New  York, 
p.    p. 

IF  IMPOSSIBLE  TO  COMPLY  WITH  THE  CONDITIONS  STATED 
ABOVE,  COMMUNICATE  WITH  US  BEFORE  MAKING  SHIPMENT. 
THE  CONDITIONS  EMBODIED  IN  THIS  CREDIT  MUST  BE  ADHERED 
TO  OTHERWISE  PAYMENT  WILL  NOT  BE  EFFECTED. 


Request  by  Issuing  Bank  to  Correspondent  to  Notify  Beneficiary  of  Credit. 

The  Dai-Ichi   Ginko,   Limited. 

Export  National  Bank,  "  DUPLICATE  Tokyo.  May  24,  1918. 

New  York. 
Dear  Sirs  : 

We  have  this  day  issued   a  letter  of  credit,  the  particulars  of   which  are  as 
follows : 

Description  Cr  No.  65  Confirmed  &  Irrevocable. 

Amount  $5,200    (Five  thousand   two  hundred  dollars  only). 

Account  Messrs.  Matsu  Shotan,  Tokyo. 

In  favor  of  Metals  Sales  Co.,  No.  165  Broadway,  N.  Y.  C. 

Duration  Available  to  September  30th,   1918. 

Draft  at  120  days  after  sight. 

Draft   on  Messrs.   Matsu   Shotan,  Tokyo. 

Against  Iron  Gas-pipes  &  Iron  Nuts, 

shipment  of 

Documents  Attached  to  Draft. 

t  asrainst  Marine  and  War  Risk  to  be  effected  in  Japan  under 

Insurance  <-fpen  poUdes 

Other   remarks 

Kindly  advise  the  beneficiaries  and  oblige, 

Yours   faithfully, 

For   the   Dai-Ichi    Ginko,    Limited, 
Sub-Manager. 
A  copy  of  Credit  enclosed  herewith. 
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London   Joint   City  and   Midland   Bank,   Limited. 

Overseas  Branch,  65  &  66  Old  Broad  Street, 

London,   E.   C.  2,  June  4,    1920. 
The  following  is   a  translation   of  the   Cable  Messages 
which  have  been  sent  by  London  Joint  City 
and  Midland  Bank,  Limited,  Since  21-5-20. 
Overseas  30031. 

Account  Jones  &  Co.,  Ltd..  advise  Harvey  Black,  Providence,  Rhode  Island, 
by  telegram  we  open  confirmed  credit  his  favor  available  until  1st.  July  up  to 
1750  pounds  against  invoices  bills  of  lading  Marine  War  Insurance  policies  forty 
casks  Hemaline  Paste  24  cents  pound  twenty  casks  Hemaline  crystals  33  cents  pound 
both  c.  i.  f. 


Request  by  Issuing  Bank  to  Payor  Bank 
(1)   To  open  credit. 

Manila,  P.  I.,  September   19,   1918 
The  Bank   of   the   Philippine    Islands 

No.  D/P  18881 
Export  National  Bank,  Drafts  drawn  under  this  advice 

New  York.  must     quote    this     number     and 

must    be     drawn     in     currency 
stated. 
Gentlemen : 

Please    open    the    following    credit,    charging    drafts    negotiated    hereunder    to 
the  debit  of  our  account : 

Amount  Good  until  In  favor  of  Drafts  at  Documents  Attached 

$600  Sept.    19/1919.      Amherst    Co.,  90    days'  Yes. 

Waterbury,  Conn.        sight 
"Insured 
parcel 
post   ship- 
ments  per- 
mitted." 

Draw  on  French  &  Co.,  Manila,  P.  I.     This  credit  is  without  recourse. 
Documents  to  be  attached  are   full  set  of  Bills  of   Lading,   Insurance  Certificate. 
Certified  copies  of  Invoice. 

Very  respectfully, 

The  Bank  of  the   Philippine   Islands, 
By 

President. 
L-G  No.   18/881 
By 

Foreign  Dept. 


(2)    To  purchase  or  negotiate  drafts. 

lit    No.  $50,000 

The  Commercial  Bank  of  Australia,  Limited. 
To  The  National   City  Bank  of  New  York,  July  1,  1921. 

55   Wall    Street, 

New   York. 
Dear  Sirs: 

You  are  hereby  authorized  to  pay  and  charge  to  our  account  with  yourselves 
if  presented  within  five  months  of  this  date  the  drafts  at  sight  of  Black  &  Co., 
New  York  upon  White  &  Co.,  Ltd.,  of  Melbourne  to  the  extent  in  the  aggregate 
of  fifty  thousand  dollars,  United  States  currency. 

Such   Drafts    to   show   on   the    face    that    they   are    drawn    under    Credit    No. 

of  July  1,  1921,  and  to  be  accompanied  by  Invoices,   Bills  of  Lading 

and    Policies   of    Insurance,   including  War   Risk,    of   boots    and   shoes  shipped   t<> 

Melbourne    on    account    of    White    &    Co.    Ltd.,    consigned    to    The    Commercial 

Bank  of  Australia,  Limited,  or  to  shippers  order   and  endorsed  in  blank. 
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The  shipping  documents  are  to  be   forwarded  to  this   Bank  at   four   months 
sight  and  the  amount  of  relative  Drafts  noted  on  the  back  hereof. 

Manager. 
Accountant. 


Confirmation  by  Bank  to  Beneficiary  oe  Irrevocable  Letter  of  Credit 

National  Bank  of  Commerce 
in  New  York. 
FOREIGN   DEPARTMENT 
Cable  Address :  NATCOMERCE. 

ADVICE  OF  CONFIRMED  CREDIT. 
The  documents  eventually  presented  by  you  must  be  in  exact  conformity  with 
the  terms  of  this  credit.    If  the  terms  hereof  are  incorrect  or  unsatisfactory,  please 
communicate  immediately  with  your  principals  abroad  and  request  that  they  have 
our  correspondent  send  us  amended  instructions. 

Mention  this  credit  number  and  date  on  all  drafts  and  communications. 

Credit   No.   0000.  Date,    Aug.    30,    1917. 

Black  &  Co., 

New  York. 
Gentlemen : 

For  account  of  our  correspondent,  mentioned  below,  ordered  in  their  cable 
dated  Aug.  29,  1917,  we  herewith  open  a  CONFIRMED  CREDIT  in  your  favor 
for  the  amount  of  ABOUT  FOUR  THOUSAND  TWO  HUNDRED  DOLLARS 
($4,200.-)  PLUS  FREIGHT  INSURANCE  CHARGES,  for  account  of  D.  Stern- 
borg,  Stockholm,  available  by  draft  on  us  at  sight 
to  be  accompanied  by  shipping  documents,  in  form  satisfactory  to  us 
as  follows :  Receipted  invoice,  insurance  policies  against  all  risks,  export  license 
and  full  set  of  bills  of  lading  issued  direct  to  T.  Engholm,  Stockholm,  covering 
shipment  of1  Fancy  Goods,  bought  through  Ekstrom. 

DUPLICATE  DOCUMENTS  REQUIRED 
This  credit   expires  on   Dec.    1,    1917.     Your   draft   must  be  presented   on   or 
before  that  date. 

THIS  CREDIT  OPENED  BY  ORDER 

AND  FOR  ACCOUNT  OF  Yours  very  truly, 

Stockholms  Handelsbank, 

Assistant  Cashier. 
Stockholm,    Sweden. 

Manager  Foreign  Department. 

Brown  Brothers  &  Co. 

New  York,    Philadelphia,    Boston. 

59  Wall  Street,   New  York. 
November  11,  1918. 
Harvey  Black, 

Providence,   R.   I. 
Dear   Sirs  : 

We  are  today  in  receipt  of  cable  advices  from  the  One  Hundredth  Bank, 
Limited,  Tokyo,  that  they  have  issued  confirmed,  irrevocable  credit  in  your  favor 
on  account  of  Matsuma  for  $24,000.,  available  against  your  ninety  days  sight 
drafts  on  Matsuma,  together  with  bills  of  lading  containing  Federal  Export 
License  number,  invoices  and  marine  and  war  risk  insurance  covering  1800  kegs 
nails  to  be  shipped  on  or  before  December  30,  1918. 

Yours  very  truly, 

Brown  Brothers  &  Co. 


Letter  of  Credit. 
Agency  of 
The  London  &  River  Plate  Bank,  Limited. 

51  Wall  Street  New  York,  23rd  Sept.,  1918. 

Black  &  Co., 

New   York. 
Dear  Sirs: 

By  telegram  I  have  instructions  from  the  Manager  of  the  London  &  River 
Plate  Bank,  Limited,  at  Buenos  Aires,  to  pay  you  a  sum  not  exceeding  One  Hun- 
dred and  Thirty  Thousand  Dollars    ($130,000)    for   Invoice   cost   of   Eight    Hun- 
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dred  (800)  tons  Merchants  Bar  Iron  to  be  shipped  to  Buenos  Aires  by  a  steamer 
for  account   of   and   by  order   of   Newcastle. 

The  goods  are  to  be  consigned  in  the  Bill  of  Lading  to  "Order  of  The  London 
&  River  Plate  Bank,  Ltd." 

This  Credit  will  expire  on  31st  March,   1919. 

Please  note  that  payment  will  be  made  only  upon  delivery  to  me  of  Invoice 
in  original  and  duplicate,  accompanied  by  all  negotiable  copies  of  the  Ocean  Bill 
of  Lading  and  Certificate  of  Marine  Insurance,  also  Certificate  of  Origin. 

The  said  Insurance  including  War  Risk,  must  be  effected  for  Invoice  cost 
plus  freight  from  New  York  to  Buenos  Aires,  and  all  charges  with  ten  per  cent 
(10%)    added   thereto. 

The  documents  must  be  delivered  to  me  at  least  two  (2)  hours  before  the 
closing  of  the  mail  by  the  steamer  carrying  the  goods,  with  this  letter  attached. 

No  draft  will  be  honored  but  a  check  will  be  given  after  documents  shall  have 
been  examined  and  approved. 

It  will  be  necessary  for  you  to  conform  strictly  to  these  stipulations  for  no 
payment  will  be  made  should  any  document  be  found  incomplete  or  incorrect. 

Please  take  notice  that  my  office  will  be  closed  at  twelve  (12)  o'clock  noon  on 
Saturdays;  other  days  four   (4)   P.  M. 

Yours  very  truly, 
Agency  of  the  London  &  River  Plate  Bank,  Ltd., 

Agent. 


The  Equitable  Trust  Company  of   New  York 
37  Wall  Street 
FOREIGN 
DEPARTMENT  New  York,  December  19,   1919. 

Black  &   Co., 

New   York. 

ADVICE  OF  IRREVOCABLE  CREDIT,  NO.  E  5555  A. 

We  wish  to  advise  you  that,  by  order  of  Brownstein  and  Davis,  our  corre- 
spondent at  Constantinople,  Turkey,  Banque  de  Salonique  has  opened  an  irrevoca- 
ble credit  in  your  favor  for  account  of  F.  G.  Ingraham  Co.,  277  Broadway,  N.  Y.  C. 
available  at  this  office,  for  an  amount  not  exceeding  two  thousand  five  hundred 
Dollars  $2,500.00.  covering  shipment  of  50,000  kilos  yellow  paraffine  wax  122- 
124  degrees  in  100  kilos  bags,  destination  Constantinople,  in  transit,  shipment 
until  Dec.  31st,  1919,  available  against  your  delivery  to  us  of  the  following  docu- 
ments, acceptable  to  us,  full  sets,  unless  otherwise  stipulated : 
Receipted  invoice  in  triplicate,  bearing  Credit  No.  E  5555  A. 
Marine,  theft  and  war  risk  insurance  policies,  10%  in  excess  of  Invoice  price, 
including  all  charges. 

Ship  bills  of  lading  to  order  of  Banque  de  Salonique, 
Constantinople,  Turkey. 

We  are  advised  by  our  correspondent  that  the  above  amount  represents 
25%  value  of  the  merchandise  and  that  their  client  declares  the  balance  will  be 
paid  in  Constantinople  against  the  above  documents  upon  arrival  of  the  steamer. 

This  Credit  will  remain  in  force  until  Jan.  10th,  1920,  and  to  insure  prompt 
attention,  all  drafts  and  correspondence  must  be  marked  as  "Re  Credit  No.  E 
5555  A."  Although  the  above  Credit  is  confirmed,  the  prices  and  all  other  details 
are  subject  to  correction  by  mail,  as  the  advice  opening  same  may  have  been 
mutilated  in  transit.  Should  any  of  the  terms  or  conditions  of  the  Credit  not  be 
in  accordance  with  your  agreement,  kindly  request  your  friends  abroad  to  have 
our  correspondent  authorize  us  to  alter  the  Credit  to  meet  the  requirements. 
Kindly  acknowledge  receipt  of  this  advice,  and  oblige 

Yours  very  truly, 
Insurance  policies  must 

conform  to  the  bills 

of  lading  respect-  The  Equitable  Trust  Company  of  New  York 

ing  specific  steamer 

and  or  other  By 

steamers.  j  Secretary. 

Assistant   \  Manager. 
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Advice  by  Payor  Bank  to  Beneficiary 

(1)    Of  unconfirmed  credit  opened  by  another. 

The  Equitable  Trust  Company  of  New  York 
37  Wall  Street 
Foreign 
Department  New  York,  June  19,  1918. 

Harvey  Black, 

Pittsburg,  Pa.  Advice  of  Credit  No.  E-2705. 

We  wish  to  advise  you  that  by  order  of  Gonzalez  and  Cornejo,   our  corre- 
spondent at  Lisbon,   Portugal,  Banco  Nacional  Ultramarino,  has  opened  a  credit 
in  your  favor,  available  at  this  office,  for  an  amount  not  exceeding  Eight  thousand 
Dollars 
$8,000. 
covering  shipment  of 

about  20  tons  of   Steel  for  Files 
from  the  United  States  to  Portugal, 
available  against  your  delivery  to  us  of  the  following  documents,  acceptable  to  us, 
full  sets  unless  otherwise  stipulated :   S/S  Co.'s  statement  that  goods  are  actually 
on  board  vessel  named  on  B/L. 

Receipted  invoice  in  triplicate  bearing  Credit  No.  E-2705.  Freight  prepaid 
ocean  Bills  of  Lading,  to  order  of  shipper  and  endorsed  in  blank  or  to  order 

Banco  Nacional  Ultramarino,  Lisbon,  or  to  our  order. 
Marine  and  War  Risk  Insurances  Policies  10%  in  excess  of  invoice  price  includ- 
ing all  charges  and  against  all  risks. 

Consular  Invoice. 
The  Credit  is  subject  to  modification  and  cancellation,  and,  unless  previously 
cancelled  by  us,  will  remain  in  force  until  July  31,  1918. 

To  insure  prompt  attention,  all  drafts,  correspondence,  etc.,  pertaining  hereto 
must  be  marked  as  "Re  Credit  No.  E-2705." 

Should  any  of  the  terms  or  conditions  of  this  Credit  not  be  in  accordance 
with  your  agreement,  kindly  request  your  friends  abroad  to  have  our  correspondent 
authorize  us  to  alter  the  Credit  to  meet  the  requirements. 

Kindly    acknowledge    receipt    of    this    advice,    and    oblige. 

Yours   very  truly, 
The  Equitable  Trust  Company  of  New  York. 
By 

Assistant    Manager. 
We   direct   your    special   attention   to 
the      proclamation      of      the      President, 
prohibiting  articles    from 

being     exported,     except     under     special 
condition. 

We  suggest  that  you  investigate  this 
matter    carefully,    before    proceeding    to 
ship  under  these  conditions. 

Each  request  for  payment  under  this  Credit  must  be  accompanied  by  prop- 
erly signed  certificate   as   follows: 

"Re  Credit  No.  E-2705 
"This  transaction  is  made  under  representation  by  the  undersigned  that  there 
is  not  involved  in  connection  therewith  any  trading,  directly  or  indirectly,  with,  to, 
from,  for,  or  on  account,  behalf,  or  benefit  of  any  enemy  or  ally  of  enemy 
of  the  United  States,  or  any  transaction  violative  of  the  Trading-with-the-Enemy 
Act  of  the  United  States." 


Columbia  Trust  Company 
Sixty  Broadway 
New  York 
Credit  No.  2248.  August   14,    1919. 

Black  &  Co., 

New  York. 
Dear  Sirs: 

Our  Paris  correspondents 
have  requested  us  by  cable,  dated  August  12th,   to   inform  you  that  they  open  a 
credit  in  your  favor,  as  follows : 
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Amount:  $1,600.      (One  Thousand   Six   Hundred  Dollars.) 

For  Account  of:  Andre  Duguit. 

Expires:    August    31,    1919    UNLESS    PREVIOUSLY    CANCELLED. 

Covering:  shipment  Souffleurs. 

Insurance  policies  must  conform  to 
the   Bills  of   Lading  respecting 
specific    steamer    and/or    other    steamers. 
To  be  shipped  New  York  to  Paris. 

Insurance  to  be  effected  by  yourselves  for  10%  above  invoice  amount. 
Available  against  your  drafts  on  us  at  sight  accompanied  by  shipping  docu- 
ments   (complete    sets,    unless    otherwise    stipulated,    in    form    satisfactory 
to  us)  as  follows : 
Three  Receipted  Invoices  for  full  value  received. 

Full  set  of  ocean  Bills  of  Lading,  issued  to  order  and  endorsed  in  blank,  with 
evidence  satisfactory  to  us  that  goods  have  been  placed  on  board  steamer,  Marine 
&  War  Risk  Insurance  Certificates  issued  to  order  and  endorsed  in  blank. 

Consular  Invoice. 
Prices  and  all  other  details  are  subject  to  correction  of  errors  in  transmission, 
if  any.     Unless  specifically  authorized  herein,  we  can  only  accept  Bills  of  Lading 
issued   by   the   Transportation    Company  carrying   the   goods. 

Kindly  note  that  acting  as  agents  for  our  Correspondent,  we  have  no  dis- 
cretion regarding  the  documents  required  and  should  any  of  the  terms  or  condi- 
tions not  be  in  accordance  with  your  agreement,  please  request  your  client  to  have 
our  Correspondent  amend  them. 

This  being  an  unconfirmed  Credit,  we  do  not  assume  any  responsibility  for 
its  maintenance,  and  this  letter,  therefore,  conveys  no  engagement  on  the  part 
of  this  company. 

Yours    faithfully, 

Manager,    Foreign    Department. 
Payments 

Acceptances  under  this  Credit 
are  subject  to  any  and  all  con- 
ditions that  may  be  imposed  by  the  United 
States  Government. 

This  letter  of  credit  must  be  surrendered  at  the  time 
payments  are  effected  for  the  purpose  of  endorsing 
such   payments  thereon. 


The  Bank  of  New  York 
New   York 
Advice  of  Credit  opened. 
Note :  In  advising  you  that  this  credit  has  been  opened,  we  are  acting  as  the 
representatives    of   our    foreign    correspondents    and    the    documents    presented    by 
you  must  be  in  exact  conformity  with  the  terms  of  this  credit.     If  the  terms  hereof 
are  incorrect  or  unsatisfactory  please  communicate  immediately  with  your  princi- 
pals abroad  and  request  that  they  have  our  correspondents  send  us  amended  in- 
structions. 

MENTION  THIS  CREDIT  NUMBER  AND  DATE  ON  ALL  DRAFTS  AND 

COMMUNICATIONS. 

ADVICE  No.  5181. 

Date,  December  19,   1919. 
Black  &  Co., 

New   York. 
Dear  Sir1; : 

Northern  &  Oversea  Banking  Corporation, 
Christiania,  Norway, 
have  requested  that  we  advise  you  that  they  have  opened  a  credit  in  your  favor  for 
$30,000.00  for  account^  of 
Roren    Larsen,   Christiania, 

available  against  your   draft   on   us   at   sight,  accompanied  by    full  set   of   shipping 
documents    (satisfactory  to  us)    as   follows: 
Invoice    in    triplicate. 
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Negotiable  railroad   bill  of  lading  covering  blankets.     This  credit  to  remain 
in  force  until  February  15,  1920,  unless  previously  cancelled  by  us. 

Yours   very  truly, 

C/12/15/19  Asst.  Cashier. 


(2)    Of  authority  to  purchase  drafts. 

Hongkong    &    Shanghai    Banking    Corporation 
36  Wall  Street 

New  York,  July  1,  1921. 

Messrs.  Black  &  Co., 

120   Broadway, 
New  York. 
Dear  Sir/s, 

I  beg  to  inform  you  that  I  am  instructed  by  the  Manager  of  our  Branch  at 
Shanghai  to  purchase,  as  offered,  your  Bills  drawn  at  ninety  days  on  Yamada, 
Yokohama,  to  the  extent  of  ten  thousand  dollars  ($10,000)  for  Invoice  cost  of 
mild  steel  plates  shipped  to  that  port. 

The  Bills  must  be  accompanied  by  full  sets  of  Bills  of  Lading,  made  out  to 
"Order,"  blank  endorsed  and  marked  by  the  Shipping  Company  "freight  paid," 
together  with  Invoices  and  Policies  of  Insurance,  all  duly  hypothecated  to  the  Bank 
against  payment  of  the  Bills. 

Please  note  that  this  is  not  to  be  considered  as  being  a  Bank  Credit  and 
does  not  relieve  you  from  the  liability  usually  attaching  to  the  Drawer  of  a  Bill 
of  Exchange ;  also  that,  although  it  is  considered  to  be  open  for  five  months  from 
July  1,  it  may  be  cancelled  by  us  upon  giving  you  notice. 

Bills  drawn  under  the  above-mentioned  instructions  must  be  plainly  marked, 
"Drawn  under  Hongkong  &  Shanghai  Bkg.  Co.  letter  dated  July  1  No.  0"  and 
must  be  accompanied  by  this  letter  in  order  that  the  amount  of  same  may  be 
endorsed  on  the  back  hereof. 

Yours  faithfully, 

Agent. 


THE  LAW  OF  ADOPTION 

One  of  the  absorbing  features  of  the  law,  is  the  vast  number  of 
by-paths  down  which  the  mind  may  stray  and  along  which  arise  new 
viewpoints  of  human  life  and  human  problems.  The  law  of  adoption  is 
one  of  these,  perhaps  more  human  than  technical  in  most  of  its  aspects, 
but  fraught  with  interest  for  the  lawyer  and  student  of  the  law  because 
so  closely  interwoven  with  the  very  foundation  of  that  society  which  it 
is  the  duty  of  the  lawyer  to  strengthen  and  uphold. 

The  vast  complexities  of  modern  American  life,  the  backwash  of 
the  war,  the  social  and  financial  problems  of  the  times,  all  seem  to  have 
interested  the  popular  mind  in  this  legal  creation,  and  the  fact  that  the 
average  practitioner  is  but  infrequently  called  upon  to  aid  in  thus  adding 
in  a  legal  way  to  the  family,  is  reason  sufficient  for  embodying  in  con- 
crete form  the  results  of  an  extended  and  close  contact  therewith. 

To  trace  adoption  historically  is  an  interesting  commentary  on 
racial  and  national  life. 

Roman  law  is  the  unquestioned  source  of  our  adoption  statutes  of 
to-day.  It  is,  therefore,  of  interest  to  consider,  although  briefly,  the 
place  and  development  of  adoption  under  that  system  of  jurisprudence.1 

Its  purpose  was  to  create  artificially  the  parental  power  for  the 
benefit  of  a  head  of  a  family  over  a  person  not  subject  thereto  by  birth.2 
It  was  designed  to  avoid  the  extinction  of  the  family  and  to  perpetuate 
the  rites  of  family  religious  worship,  so  that  it  was  frequently  resorted  to 
and  became  extremely  important. 

There  were  two  .forms — adrogation  and  adoption  so-called.  Adroga- 
tion meant  the  adopting  of  a  person — generally  an  adult — who  was  stti 
generis  and  independent.  It  was  accomplished  originally  by  special  act 
of  the  patrician  assembly,  the  comitia  curiata;  latar  by  imperial  rescript. 
Adoption  was  the  legal  act  whereby  a  person  who  was  in  the  power  of 
the  natural  head  of  his  family  passed  out  of  the  power  of  such  pater 
families  to  fall  under  the  paternal  power  of  a  new  father  or  head  of  a 
family.  Originally  this  was  accomplished  by  a  father  fictitiously  selling 
his  son  three  times,  and  his  daughter  or  granddaughter  once.3  Later, 
Justinian  simplified  the  procedure  so  that  adoption  became  effective  by  a 
proceeding  before  a  magistrate  wherein  appeared  personally  the  person 
giving,  the  person  given  and  the  person  receiving.4 

1  One  of  the  clearest  and  best  expositions  of  adoption   under  Roman  law  is 
found  in  2  Sherman,  Roman  Law  in  the  Modern  World  (1917)  83  et  seq. 

2  Bernard,  First  Year  of  Roman  Law  (Sherman  tr.  1906)  §  292. 

3  A   most   interesting  account  of   such   procedure   is    found  in   Adam,   Roman 
Antiquities   (1814). 

*  Appeal  of  Woodward   (1908)  81  Conn.  152,  70  Atl.  453. 
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There  were  certain  essential  conditions  to  adoption.  The  first  was 
that  the  adoption  must  imitate  nature.5  Secondly,  there  were  certain 
requirements  as  to  age  and  these  sprung  naturally  from  the  first  require- 
ment— for  it  would  not  have  been  imitating  nature  to  have  a  son  older 
than  his  father.  Justinian  declared  that  a  man  had  to  be  older  than  the 
son  he  desired  to  adopt  by  the  full  term  of  puberty  or  eighteen  years. 
Finally  until  A.  D.  291,  only  a  man  could  adopt.  Women  were  there- 
after permitted  a  sort  of  limited  form  of  adoption  to  comfort  them  for 
the  loss  of  children  taken  from  them. 

While  in  the  earlier  periods  of  the  civil  law  adoption  was  interpreted 
broadly,  it  being  held  that  by  it  the  person  adopted  became  to  all  intents 
and  purposes  a  natural  son,  losing  all  that  had  been  his  by  birth  and  pass- 
ing forever  and  a  day  out  of  the  family  into  which  he  had  been  born,6 
later  this  view  was  modified  so  that  the  son  given  in  adoption  remained 
in  the  same  relation  to  his  own  father  as  before  and  gained  the  succes- 
sion to  his  adoptive  father  if  the  latter  died  intestate.  This  marked  an 
important  change,  for  originally  if  surrendered  in  adoption  and  later 
emancipated  by  the  adopting  father,  the  child  found  himself  without 
family.7 

The  adopted,  as  well  as  the  person  adrogated,  took  the  name  of  his 
new  father,  keeping  his  old  family  name  as  a  surname. 

Rome  was  not  the  only  nation  of  antiquity  that  knew  adoption.  The 
practice  was  broadcast.  The  Code  of  Hammurabi  composed  2285  B.  C, 
speaks  quaintly  for  the  Babylonians. 

"Section  185.  If  a  man  has  taken  a  young  child  'from  his  waters'  to 
sonship  and  has  reared  him  up  no  one  has  any  claim  against  that  nursling. 
"Section  186.  If  a  man  has  taken  a  young  child  to  sonship  and  when 
he  took  him  his  father  and  mother  rebelled,  that  nursling  shall  return  to 
his  father's  house."  8 

The  Assyrians,9  the  Greeks  and  the  Egyptians  all  recorded  it.  In 
Greece,  in  the  interest  of  the  next  of  kin,  it  was  provided  that  the  cere- 
mony should  be  attended  with  certain  formalities  and  take  place  at  the 
time  of  certain  festivals.10  Among  the  Egyptians  we  have  the  historic 
adoption  of  Moses  set  forth  in  the  words  of  Holy  Writ,  "And  she 
adopted  him  for  a  son  and  called  him  Moses,  saying  I  took  him  out  of 
water."  " 

The  Hebrew  law  is  silent  on  the  subject.  Some  writers  have  urged 
that  the  words  of  St.  Paul  show  that  it  was  well  known  to  them,12  but 

5  So  a  eunuch  could  not  adopt,  but  an  impotent  person  might,  because  he  might 
be  cured. 

6  Succession  of  Unforsake  (1896)  48  La.  Ann.  546,  19  So.  602. 

7  Markovcr  v.  Krauss  (1892)  132  Ind.  294,  31  N.  E.  1047. 
*Hockaday  v.  Lynn  (1906)  200  Mo.  456,  98  S.  W.  585. 

9  In  re  Upton  (1861)   16  La.  Ann.  175. 

10  Morrison  v.  Sessions'  Estate  (1888)  70  Mich.  297.  38  N.  W.  249. 

11  Exodus  2  :   10. 

12  Hockaday  y.  Lynn,  supra,  footnote  8. 
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it  is  submitted  that  these  similes  were  painted  by  the  great  Apostle  for  the 
Romans  13  and  the  Galatians,14  people  who  knew  and  practiced  adoption. 

Adoption  survives  in  most  modern  legal  systems.  In  France  it  has 
always  been  prevalent  but  in  early  times  it  varied  in  kind  and  with 
the  locality.  There  was  a  form  whereby  a  man  took  the  name  of  the 
person  adopting  him  and  agreed  to  bear  arms  in  his  behalf.  This  did 
not  give  him  any  new  property  rights.  Other  rules  governed  adoptions 
not  give  him  any  new  property  rights.  Other  rules  governed  adoptions 
parents  had  charge  of  the  education  and  property  of  the  adoptc,  which 
authority  ceased  at  the  latter's  majority. 

The  Code  Napoleon  did  not  provide  for  an  absolute  change  of 
family.  Indeed  it  did  not  permit  the  adoption  of  minors,  but  prepared 
the  way  for  adoption  by  creating  what  was  termed  an  officious  tutor- 
ship.15 

The  present  Civil  Code  completely  preserves  Justinianian  Roman 
law — the  status  is  established,  the  adoptc  takes  the  family  name  of  the 
adoptant  in  addition  to  his  own,  retains  his  right  of  succession  in  his 
old  natural  family  and  gains  the  new  rights  of  succession  in  his  adopted 
family  as  though  born  in  marriage  to  such  parents.16 

Adoption  among  the  ancient  Germans  was  attended  with  military 
ceremonies  and  the  placing  of  warlike  weapons  in  the  hands  of  the  adopt- 
ed.17 In  more  modern  times,  the  German  Civil  Code18  sets  forth  the 
method  of  procedure.  It  includes,  inter  alia,  provisions  that  one  who 
has  legitimate  descendants  living  cannot  adopt  and  that  the  adopting 
person  must  have  completed  the  fiftieth  year — a  requirement  waived  in 
certain  cases — and  be  at  least  eighteen  years  older  than  the  child  adopted. 

Italy,19  Spain  20  and  Japan  21  all  recognize  adoption.  Owing  to  the 
peculiarities  of  the  Shinto  religion — which  includes  ancestors  as  objects  of 
divine  worship — the  preservation  of  the  family  so  that  there  may  be 
always  some  one  to  worship  at  the  ancestral  tablets,  has  rendered  adoption 
most  important  in  the  land  of  the  Mikado. 

We  find  adoption  among  the  tribal  customs  of  the  Indians  of  the 
Western  World.  But,  unfortunately  for  the  Indians,  the  courts  decreed 
that  in  cases  like  this  their  tribal  customs  went  for  naught,  saying  quite 
forcibly  that  adoption  is  purely  statutory,  accomplished  by  power  of  law 
not  by  act  of  the  parties,  and  that  while  in  the  matter  of  marriages  be- 

18  Epistle  to   the  Ramans  8:   16  and    17. 
14  Epistle  to  the  Galatians  4:  4  and  5. 

16 In  re  Upton,  supra,  t'ootnote  9.  It  is  interesting  to  note  that  Napoleon 
believed  to  the  contrary  and  held  strenuously  for  "unlimited  and  reciprocal  obli- 
gations between  adoptant  and  adoptc." 

16  Civil  Code  of  France  §§  343-63. 

17  Succession  of  Unforsake,  supra,  footnote  6. 
18 §§   1741-72. 

19  Italian  Civil  Code  §§  202-19. 

20  Spanish  Civil  Code  §§  173-79. 

21  Japanese  Civil  Code  §§  837-70. 
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tween  Indians  tribal  customs  have  been  recognized,  this  was  because  they 
were  in  conformity  to  natural  rights,  whereas  adoption  is  contrary  to  the 
natural  law  and  cannot  find  its  sanction  in  a  custom  which  does  not  con- 
form to  the  statutory  requirements.22 

In  Hawaii  it  rested  anciently  upon  oral  agreement  and  was  of  dif- 
ferent kinds ;  some  children  being  taken  merely  to  nurse  and  exercise 
parental  care  over,  others  to  become  one's  own  children  and  to  live  with 
the  adoptive  parent  as  such.  Later  on,  agreement  in  writing  became 
necessary.  Then  followed  decisions  holding  that  such  a  child  did  not  in- 
herit unless  the  agreement  of  adoption  specifically  provided  so;  so  that 
under  the  statute  even  an  agreement  "to  adopt  him  as  their  son,  to  nurture, 
care  for,  educate  and  in  all  respects  to  provide  for  him  as  if  he  were 
their  own  issue,"  was  without  effect  as  conferring  rights  of  inheritance. 
Finally  the  law  in  this  respect  was  Changed  so  as  to  give  such  rights.23 

Strange  at  it  may  seem,  adoption  has  never  been  known  to  the  Scotch 
law  or  to  the  English  law.  Whether  from  sentiment  or  because  of  the 
peculiarities  of  feudal  tenures,  the  fact  remains  that  the  common  law  has 
ever  looked  askance  at  this  legal  act 24  and  no  statute  has  recorded  a 
change  of  sentiment.25  Commenting  at  some  length  on  the  English  law  of 
to-day,  a  learned  English  authority  has  this  to  say : 

"The  law  of  England  knows  nothing  of  adoption.  Its  theory  is  that 
the  father,  as  legal  guardian — and  the  same  principle  applies  to  the 
mother— cannot  abdicate  by  any  contract  the  position  of  parental  responsi- 
bility, or  rid  himself  irrevocably  of  the  sacred  duties  of  fatherhood.  He 
may  purport  to  do  so,  but  the  law  will  not  recognize  any  such  promise 
as  binding;  it  allows  him  to  retract  and  repudiate  it  at  any  time.  But  a 
father — or  mother — may  by  abuse,  neglect  or  misconduct,  forfeit  this 
right  to  the  custody  and  control  of  his  children,  and  in  such  a  case  the 
Court  of  Chancery,  acting  in  its  quasi-parental  character,  asserts  its  au- 
thority, and  may  countenance  the  claim  of  an  adoptive  parent ;  but  even 
then  it  does  so  not  in  virtue  of  any  rights  in  the  adoptive  parent,  but  in 
the  interests  of  and  to  secure  the  welfare  of  the  child."  26 

In  the  United  States  adoption  is  now  general,  but  it  was  not  until 
the  middle  of  the  nineteenth  century  that  statutes  changing  the  common 
law  so  as  to  permit  it  were  enacted,  Massachusetts  in  1851  being  the  first 
of  the  common  law  states  so  to  legislate.27 

There  are  as  many  shades  of  distinction  as  there  are  statutes,  so  that 

22Non-she-po  v.  Wa-nin-ta  (1900)  37  Ore.  213,  62  Pac.  15;  Henry  et  al  v. 
Taylor  (1903)  16  S.  Dak.  424,  93  N.  W.  641. 

23  See  generally  Estate  of  Nakuapa  (1872)  3  Haw.  400;  Melish  v.  Bal  (1869) 
3  Haw.  123;  Kiaaina  v.  Kahanu  (1871)  3  Haw.  368;  In  re  Kamarawa  (1883)  6 
Haw.  386;  Estate  of  Wilhelm  (1900)  13  Haw.  206;  Leialoha  v.  W oilers  (1912) 
21  Haw.  304.  2*  Hockaday  v.  Lynn,  supra,  footnote  8. 

25  17  Halsbury,  Laws  of  England   (1911)    111. 

26  Cyc.  1371-72;  being  an  excerpt  from  a  letter  by  Edward  Manson,  Esq.,  of 
the  Middle  Temple,  London. 

27  Ross  v.  Ross  (1878)  129  Mass.  243.  Only  Louisiana  and  Texas  preceded 
Massachusetts  in  point  of  time.     Keegan  v.  Geraghty   (1891)    101   111.  26. 
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all  that  can  be  done  within  the  confines  of  such  a  paper  as  this  is  to 
point  out  briefly  some  of  the  unique  requirements. 

The  Massachusetts  statute  contains  a  provision  that  the  adoption 
must  be  of  a  younger  person  not  the  "wife  or  husband,  or  brother,  sister, 
uncle  or  aunt,  of  the  whole  or  half  blood"  of  the  petitioner.28 

New  Jersey  requires  the  petitioner  to  be  ten  years  older  than  the 
child  to  be  adopted.  In  certain  cases  the  statute  provides  for  the  appoint- 
ment of  a  next  friend — usually  the  court  clerk — to  consent  on  behalf  of 
the  infant,  and  in  such  cases  requires  the  publication  in  a  county  news- 
paper designated  of  the  intention  to  adopt.  Children  societies  can  only 
consent  to  an  adoption  if  they  are  incorporated  under  the  New  Jersey 
law.  Where  the  child  is  in  the  custody  of  a  society  from  another  state, 
the  adoption  must  be  predicated  on  the  parents'  consent  or  on  the  theory 
of  an  abandonment. 

In  Louisiana  the  person  adopting  must  be  at  least  forty  years  old 
and  at  least  fifteen  years  older  than  the  person  adopted.29  This  reflects 
directly  the  Roman  law  requirement  relative  to  the  adoption  imitating 
nature. 

From  Spain  through  Mexico  the  law  worked  its  way  into  Texas, 
where  it  has  been  held  that  no  person  having  a  legitimate  child  living 
can  adopt  a  co-heir  with  his  child, 30  and  more  recently  that  as  against  a 
child  born  in  lawful  wedlock  the  adopted  person  cannot  take  more  than 
one-fourth  of  the  estate.31  In  this  latter  case,  the  court  pointed  out  that 
under  the  Texas  statute  the  adoption  does  not  constitute  the  adopted 
person  a  member  of  the  family  nor  does  it  confer  the  privileges  nor 
impose  the  duties  of  parent  and  child — it  merely  gives  certain  rights  of 
succession. 

The  Connecticut  law  requires  that  the  husband  and  wife  must  join 
in  the  adoption  proceeding  and  that  the  child  becomes  the  child  of  both. 
It  permits  the  adoption  of  adults,  but  provides,  as  in  Massachusetts,  that 
the  person  adopted  must  be  younger  than  the  person  adopting  and  that 
they  cannot  be  related  withjn  certain  degrees  of  kinship.32 

In  Arkansas,  the  petition  asking  for  permission  to  adopt  must  set 
forth  the  property  of  the  child ; 33  in  Michigan,  it  is  necessary  to  publish 
a  notice  for  three  weeks  in  a  newspaper  in  the  county  setting  forth  the 
intent  to  adopt.34  Pennsylvania,  differing  from  New  York,  holds  that  a 
second  adoption  without  the  consent  of  the  natural  parents  is  not  per- 
missible, the  consent  of  the  foster  parents  not  being  sufficient.35    Montana 

28  Mass.  Rev.  Laws  (1902)  c.  154,  §  1. 

"Succession  of  Caldwell  (1905)   114  La.  195,  38  S.  W.  140. 
™Eckford  v.  Knox  (1886)  67  Tex.  200,  2  S.  W.  372. 
si  Harle  v.  Harle  (1918)  109  Tex.  214,  204  S.  W.  317. 
32  Conn.  Gen.  Stat.  (rev.  1918)  §  4878  et  seq. 

38  Morris  v.  Prendergrass'  A  dm.  ct  al.   (1894)   59  Ark.  483,  28  S.  W.  30.     This 
also  appears  in  other  statutes,  notably  in  that  of  New  Jersey. 

34  Morrison  v.  Sessions'  Estate,  supra,  footnote  10. 

35  Grove's  Adoption  (1918)  28  Pa.  Dist.  988. 
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rules  that  racial  difference  is  no  objection  to  adoption,  the  point  being 
raised  in  a  case  where  a  French-Canadian  adopted  an  Indian  child.39 
Indiana  has  a  requirement  to  the  effect  that  to  render  an  adoption  which 
takes  place  in  another  state  valid  in  Indiana,  a  transcript  of  the  record 
must  be  filed  in  Indiana.37  In  Illinois,  both  of  the  spouses  must  join  in  the 
adoption,  and  the  courts  have  gone  to  the  length  of  holding  that  a  peti- 
tion by  the  wife  alone — the  husband  being  insane — is  insufficient.38 

So  it  goes,  a  mere  recital  showing  that  here  is  a  branch  of  the  law 
which,  like  our  divorce  law,  is  capable  of  bearing  naturally  and  logically 
an  attempt  at  unification. 

Concentrating  now  on  New  York  State,  we  find  the  adoption  pro- 
visions embodied  in  the  Domestic  Relations  Law. 

Chapter  830  of  the  Laws  of  1873  was  the  first  general  enactment  on 
adoption,39  but  right  of  inheritance  did  not  accrue  to  the  adopted  child 
until  the  amendment  of  1887.  There  have  been  many  amendments  since 
that  date — most  of  them  piece-meal.  For  instance,  in  1915  was  passed  the 
radical  amendment  permitting  the  adoption  of  adults  which  I  shall  dwell 
upon  later,  but  the  legislature  left  the  legal  definition  of  adoption  such 
that  it  included  only  minors.  This  anomaly  was  later  remedied.  Then 
the  legislature  gave  the  right  to  non-residents  of  the  state  to  come  here 
and  adopt  children,  but  required  (if  the  adoption  was  from  an  institu- 
tion) that  the  signed  papers  be  filed  in  the  office  of  the  county  clerk  where 
the  foster  parents  resided — an  unworkable  requirement,  since  the  adop- 
tion was  not  consummated  until  that  was  done  and  the  court  was,  of 
course,  without  power  to  compel  county  clerks  in  other  states  to  accept 
and  file  said  papers.  With  the  passage  of  time  this  too  was  remedied. 
Just  at  present,  the  legislature  has  seen  fit  apparently  to  abolish  the  privi- 
lege formerly  conferred  of  a  wife  or  husband  adopting  a  child  with  the 
consent  of  the  other  spouse — it  must  now  be  a  joint  adoption.40  The  most 
recent  amendment  confers  power  upon  the  superintendent  or  managing 
head  of  a  hospital  which  has  been  continuously  operated  in  this  state  for 
a  period  of  at  least  five  years  last  past  or  is  duly  licensed  or  incorporated 
as  required  by  statute,  in  whose  care  an  illegitimate  child  has  been  given 
by  the  written  consent  of  its  mother,  to  consent  to  the  adoption.41 

It  is  hoped  that  in  the  interest  of  uniformity  and  stability,  the  near 
future  will  see  a  complete  harmonious  recasting  once  and  for  all  of  these 
sections  of  the  Domestic  Relations  Law. 

Before  discussing  the  effect  of  the  status  created  by  this  legal  act, 

36  In  re  Pepin's  Estate  (1917)  S3  Mont.  240,  163  Pac.  104. 

37  Markover  v.  Krauss,  supra,  footnote  7. 

38  Watts  v.  Dull  (1900)  184  111.  86,  56  N.  E.  303. 

39  For  an  able  review  of  the  history  of  the  law  in  New  York  State,  see 
Gilliam  v.  Guaranty  Trust  Company  (1906)  186  N.  Y.  127,  78  N.  E.  697. 

40  Cf.  Dom.  Rel.  Law  §  110  before,  N.  Y.  Cons.  Laws  (2d  ed.  1917)  1937,  and 
after  the  enactment  of  Laws  1920,  c.  433. 

41  Laws  1921,  c.  655. 
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it  may  be  useful  to  outline  for  the  practitioner  the  procedure  in  adoption 
as  developed  in  New  York  County  and  point  out  the  salient  features  of 
the  law  by  means  of  a  number  of  concrete  cases. 

Since  the  law  permits  the  adoption  to  take  place  before  the  county 
judge  or  surrogate,  the  Supreme  Court  for  the  sake  of  uniformity  refuses 
to  exercise  its  undoubted  jurisdiction,  and  all  adoptions  take  place  before 
one  of  the  two  surrogates  of  the  county  of  New  York.  At  the  appointed 
time,  the  parties  appear  at  the  private  chambers  of  the  surrogate,  and 
there  sign  the  necessary  papers.  These  are  a  petition  reciting  fully  the 
facts,  especially  the  jurisdictional  ones,  this  to  be  signed  by  the  foster 
parent  or  parents ;  an  agreement  and  consent  in  the  form  of  a  short  con- 
tract entered  into  and  signed  by  the  foster  parent  or  parents,  the  person 
having  control  of  the  minor  and  the  person  adopted  if  over  the  age  of 
twelve,  unless  the  adoption  is  from  a  charitable  home  when  the  person 
adopted  need  not  sign  if  the  surrogate  so  directs.  There  is  also  required 
an  affidavit  from  the  person  having  control  of  the  minor,  setting  forth  at 
length  the  reasons  for  the  surrender.  This  naturally  varies  in  every  case, 
and  often  supplemental  affidavits  are  required.42  There  must  appear, 
though  the  law  does  not  require  it,  an  attorney  who  may  be  said  to 
stand  sponsor  for  the  genuineness  of  the  proceeding.43  With  the  papers 
and  predicated  upon  them  is  a  court  order  allowing  and  confirming  the 
adoption.  The  acknowledgments  and  the  various  affidavits  are  taken  by 
the  surrogate  and  the  order  signed  by  him  after  an  examination  of  the 
parties,  he  being  satisfied  that  the  moral  and  temporal  interests  of  the 
person  to  be  adopted  will  be  promoted  thereby.  It  then  becomes  the  duty 
of  the  attorney  to  record  with  the  guardian  clerk  of  the  Surrogate's  Court 
the  names  of  the  various  parties  to  the  proceeding  and  to  file  and  record 
the  original  papers  in  the  office  of  the  county  clerk  of  the  county  of  New 
York.  There  are  no  fees  in  the  Surrogate's  Court  for  the  proceeding. 
So  much  for  the  procedure.  The  following  are  the  illustrative  cases : 
A  and  B,  husband  and  wife,  live  in  Boston,  Mass.  They  are  tem- 
porarily stopping  in  New  York  City,  and  desire  before  returning  home 
to  adopt  the  child  of  a  poor  family  living  in  New  York  County.  Their 
wish  may  be  gratified.44  If  A  and  B  had  come  from  Buffalo,  New  York, 
the  adoption  could  not  be  consummated  in  New  York  County.  There 
seems  to  be  no  good  reason  for  this  arbitrary  distinction. 

12  We  find  no  provision  for  all  these  papers  in  the  Domestic  Relations  Law, 
but  they  are  required  by  the  surrogate  so  that  he  may  be  satisfied,  as  he  must  be, 
that  the  moral  and  temporal  interests  of  the  person  to  be  adopted  will  be  promoted 
thereby. 

43  He  takes  an  oath  that  he  knows  the  parties  to  the  proceeding.  The  acknowl- 
edgment to  the  agreement,  instead  of  the  general  "to  me  known  and  known  to  me," 

reading  "to  me  proven  by  the  oath  of  ,  Esq.,  an  attorney  at  law  to 

be  the  parties." 

44Dom.  Rel.  Law  §  112  (1),  supra,  footnote  40.  Prior  to  the  1916  amendment 
such  an  adoption  could  not  take  place — residence  being  construed  as  domicile.  It  is 
of  the  utmost  importance  for  attorneys  in  such  cases  to  consult  the  laws  of  the 
state  where  the  foster  parents  reside. 
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A  is  living  separated  from  his  wife,  they  having  duly  entered  into  a 
separation  agreement.  A  desires  to  adopt  a  child,  and  the  question  is,  can 
he  do  so  without  either  getting  the  consent  of  his  wife  or  notifying  her? 
Held,  the  parties  living  separately  when  the  agreement  was  entered  into, 
the  agreement  being  in  all  respects  valid  and  still  in  force,  they  are  "law- 
fully separated"  and  the  wife  need  not  consent  nor  be  notified. 

B  is  the  wife  of  A,  and  they  have  one  child.  B  obtains  a  divorce 
from  A  on  the  ground  of  the  latter's  adultery,  being  given  the  custody  of 
the  child.  B  marries  D,  and  D  desires  to  adopt  the  child.  While  the  con- 
sent of  A,  the  child's  father,  is  unnecessary,  the  law  requires  that  he  be 
notified.  For  this  purpose  a  citation  is  issued  and  served  either  personally 
or  by  publication  in  the  manner  prescribed  by  the  Code  of  Civil  Pro- 
cedure 45  for  the  service  of  any  citation  issuing  out  of  the  Surrogate's 
Court.46  If  we  predicate,  however,  that  the  divorce  was  on  the  ground 
of  desertion  or  that,  there  being  no  divorce,  A  had  abandoned  his  wife 
and  child,  we  find  that  no  such  notice  to  him  is  necessary.47 

A  and  B,  maternal  grandparents,  apply  to  adopt  C,  a  minor.  D, 
the  mother,  consents.  E,  the  father,  has  been  sentenced  to  federal  prison 
and  is  confined  therein.    Held,  he  need  not  consent.48 

A  husband  and  wife  adopted  a  child  in  Arizona,  the  parents  con- 
senting. The  adopting  husband  died.  The  wife  remarried,  and  her  new 
husband  desires  to  adopt  the  child.  Need  the  natural  parents  be  notified? 
Held,  no,  for  by  the  adoption  in  Arizona  they  surrendered  all  rights  over 
the  child. 

Petition  is  made  for  the  adoption  of  an  imbecile  epileptic  boy,  16 
years  of  age.     As  he  cannot  consent,  the  application  should  be  denied.49 

Where  the  child  is  illegitimate,  a  long-established  rule  of  practice  in 
the  Surrogate's  Court  has  been  crystallized  into  the  statutory  mandate 
that  the  "fact  of  illegitimacy  shall  in  no  case  appear  upon  the  record"50 — a 
good  rule,  as  it  prevents  a  public  stigma  against  the  child,  who,  in  its 
new  environment,  may  grow  up  to  be  a  useful  and  honored  member  of  the 
community. 

In  considering  adoptions  from  orphan  asylums,  it  is  interesting  to 
note  the  provision  that  the  child  shall,  when  practicable,  be  given  to 
persons  of  the  same  religious  faith  as  the  child.  This  provision  is  gen- 
erally followed  in  the  first  instance  by  the  institutions  themselves,  and 
the  surrogates  apply  it  to  all  adoptions  under  "the  moral  welfare"  clause. 

45  Since  Oct.   1,   1921,  Surr.  Ct.  Act  §  52  et  seq.,  Laws  1920,  c.  928;   am.  by 
Laws  1921,  c.  438. 

46  Read  in  justification  of  the  requisite  of  notice,  In  re  Metzger   (1921)    114 
Misc.  313,  186  N.  Y.  Supp.  269. 

47  But  query,  in  view  of  People  v.  Feser  (1921)  195  App.  Div.  90,  186  N.  Y. 
Supp.  443? 

48  And  in  this  case,  despite  his  vigorous  protest,  the  adoption  was  granted. 
In  re  Miller  (1919)   179  N.  Y.  Supp.  181. 

49i?ya»  v.  Sexton   (1920)   191  App.  Div.  159,  181  N.  Y.  Supp.  10. 
50Dom.  Rel.  Law  §  113,  supra,  footnote  40. 
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It  is  important  also  that  the  institution  have  the  power  under  its  charter 
to  place  children  out  for  adoption,51  and  in  cases  where  the  foster  parents 
live  outside  of  the  state,  that  its  principal  place  of  business  be  in  the 
county  where  the  adoption  takes  place. 

The  adoption  of  adults,  permitted  since  1915  by  the  statute,  is  a 
radical  and  sweeping  departure  from  the  whole  theory  of  adoption  as 
formerly  recognized  in  this  state — the  theory  of  giving  to  a  child  a  home 
and  a  parent.  The  surrogates  have  been  extremely  chary  of  exercising 
the  power  thus  thrust  upon  them,  and  the  facts  developed  in  several  cases 
have  more  than  justified  their  caution.  In  a  number  of  instances,  the 
surrogates  have  denied  such  applications  and  castigated  the  petitioners  for 
their  ill-advised  proceedings. 

The  adoption  of  adults  is  known  and  permitted  in  several  states,  but 
the  reported  cases  are  not  without  their  note  of  warning,  and  the  deeper 
one  delves  the  more  reason  for  fearing  danger  becomes  apparent.52  The 
forceful  dissenting  opinion  in  Matter  of  MacRae  53  applies  with  renewed 
force,  it  would  seem,  to  this  change  in  the  law.  May  not  the  legislature 
be  said  to  have  again  "opened  a  new  field  of  industry?"  And  is  it  not  time 
that  what  many  thoughtful  men  have  classed  a  piece  of  dangerous  legis- 
lation be  wiped  from  the  books  ? 

Sections  116,  117  and  118  of  the  Domestic  Relations  Law  are  con- 
cerned with  abrogation  or  setting  aside  of  an  adoption  which,  of  course, 
if  granted,  has  the  effect  of  severing  the  bond  and  restoring  the  adopted 
person  to  his  original  status.  We  will  note  that  it  is  necessary  for  the 
parties  to  appear  before  the  county  judge  or  surrogate  of  the  county  where 
the  foster  parents  reside  and  that  the  persons  whose  consent  would 
have  been  necessary  to  an  original  adoption  shall  execute  the  agreement. 
There  has  been  some  question  and  some  difference  of  authority  as  to 
whether  or  not  an  application  would  lie  to  the  surrogate  54  to  vacate  the 
order,  but  the  weight  of  authority  has  been  against  the  proposition,  and 
it  seems  fairly  clear  that  unless  the  Domestic  Relations  Law  is  appro- 
priately amended  the  only  remedy  lies  in  the  equity  power  of  the  Supreme 
Court.55 

Adoption  affects  the  natural  parents,  the  adopting  party,  the  person 
adopted  and  the  community. 

The  natural  parents  are  relieved  from  all  parental  duty  towards  and 
of  all  responsibility  for  the  child.     They  have  thereafter  no  rights  to 

51  In  re  Antonopolo  (1915)  60  N.  Y.  L.  J.  1031,  per  Crane,  /. 

52  See  Jessup  &  Redfield,  Law  and  Practice  in  the  Surrogate's  Court  (H.  W. 
Jessup  ed.  1916)  837;  Hitlers  v.  Taylor  (1908)  108  Md.  148,  69  Atl.  715;  Stevens 
v.  Halstead  (1917)  181  App.  Div.  198,  168  N.  Y.  Supp.  142;  Bartholow  v.  Davies 
(1917)  276  111.  505,  114  N.  E.  1017;  Raymond  v.  Cooke  (1917)  226  Mass.  326,  115 
N.  E.  423;  Matter  of  Lenora  Rasmussen  (1920)  Surr.  Decs.  N.  Y.  Co.  556,  per 
Cohalan.  S.;  Editorial,  N.  Y.  L.  J.,  April  9,  1917. 

53  (1907)   189  N.  Y.  142,  81  N.  E  956. 

54  Under  Code  Civ.  Proc.  §  2490  (6)  ;  Surr.  Ct.  Act  §  20  (6),  supra,  footnote  45. 
■''•"'  Stevens  v.  Halstead,  supra,  foot-note  52;  Matter  of  Charlotte  Hayford  (1919) 

62  N.  Y.  L.  J.  1081. 
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his  property  by  descent  or  succession.56  There  is,  of  course,  an  exception 
to  this,  and  that  is  in  the  case  where  the  parent  has  remarried  and  the 
step-father  or  step-mother,  as  the  case  may  be,  adopts.57 

What  the  parents  lose,  the  foster  parents  may  be  said  to  gain. 
Thereafter  they  hold  the  legal  relation  of  parents,  and  have  all  the  rights 
and  are  subject  to  all  the  duties  of  that  relation,  including  the  right  of 
inheritance.  There  is  no  more  succinct  statement  of  this  than  the  follow- 
ing from  a  well-considered  case  in  the  Court  of  Appeals:  "The  policy 
of  the  Legislature  has  been  to  extend  the  artificial  relations  created  by 
adoption  to  the  relations  existing  by  nature."  The  legislature  has 
"effectively  embodied  in  the  law  of  descent  a  provision  that  the  adopted 
child  was  the  heir-at-law  and  next  of  kin  of  the  adoptive  parent  to  the 
same  extent  as  though  the  adoptive  parent  in  this  case  had  borne  the 
adopted  child  with  all  that  the  term  'mother'  implies."  58 

The  person  adopted  bears  thereafter  the  legal  relation  of  child  to 
the  foster  parent,  with  all  the  rights  and  subject  to  all  the  duties  of  that 
relation,  including  the  right  of  inheritance.  The  right  of  inheritance  ex- 
tends to  the  heirs  and  next  of  kin  of  the  person  adopted,  and  such  heirs 
and  next  of  kin  are  the  same  as  if  he  were  the  legitimate  child  of  the  per- 
son adopting.  There  is  one  limitation  to  this,  perhaps  best  explained  by 
saying  that  while  adoption  creates  a  mutual  right  of  inheritance  from  one 
another,  yet  the  adopted  person  may  not  inherit  through  the  foster 
parent  from  a  stranger  to  its  blood.59  By  special  statutory  provision,  the 
adopted  person  retains  his  rights  of  inheritance  from  his  natural  parents. 
The  law  governing  is  that  in  existence  at  the  time  of  death  of  the  foster 
parent.  Of  course,  the  foster  parent  may  by  will  cut  off  the  adopted 
child.60 

From  the  viewpoint  of  the  community,  adoption,  taking  as  it  does  in 
the  majority  of  cases  a  child  from  a  home  of  poverty  or  a  charitable  in- 
stitution and  placing  that  child  in  an  environment  tending  to  his  physical, 
mental  and  moral  uplift  and  betterment,  is  surely  a  factor,  and  no  mean 
one,  for  good  in  the  welfare  of  the  state. 

In  conclusion,  it  is  my  judgment  that  a  careful  and  complete  recast- 
ing of  our  adoption  statute  embodying  inter  alia  the  suggestions  offered 

86  Matter  of  MacRae,  supra,  footnote  53. 

07Dom.  Rel.  Law  §  114,  supra,  footnote  40. 

™  Carpenter  v.  Buffalo  General  Electric  Co.  (1914)  213  N.  Y.  101,  106  N.  E. 
1026.  Brothers  and  sisters  of  foster  parents  inherit  from  adopted  child.  The 
converse,  it  seems,  is  not  true.  In  re  Powell's  Estate  (1920)  112  Misc.  74,  183 
N.  Y.  Supp.  939. 

69  For  instance:  A  leaves  an  estate  for  life  to  B,  and  at  B's  death  to  A's 
heirs.  B's  adopted  child  cannot  defeat  the  rights  of  the  remaindermen  by 
claiming  through  B.  Again  A  leaves  an  estate  for  life  to  B,  and  at  B's  death  to 
B's  heirs  or  next  of  kin.  B's  adopted  child  takes,  and  in  doing  so  takes  not  through 
B  but  from  A  as  belonging  to  a  class  specified.  See  Jessup  &  Redfield,  op  cit. 
840,  and  the  cases  cited  therein  of  Gilliam  v.  Guaranty  Trust  Co.,  supra,  footnote 
39,  and  Matter  of  Leask  (1910)  197  N.  Y.  193,  90  N.  E.  652. 

eoEnnis  v.  Chichester  (1919)    187  App.  Div.  53,  175  N.  Y.  Supp.  244. 
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in  this  paper,  especially  the  repeal  of  the  obnoxious  and  inimical  pro- 
visions permitting  the  adoption  of  adults,61  should  be  strongly  urged  upon 
the  legislature,  and  that  an  attempt  should  be  made  to  render  uniform  the 
adoption  statutes  in  the  various  states.  Both  of  those  steps  would  seem  to 
be  sane,  logical  and  constructive  developments  of  this  law  which  is,  as 
we  have  seen,  so  closely  interwoven  with  the  welfare  of  both  the  in- 
dividual and  the  community. 

John  Francis  Brosnan 
Xew  York  City 

61  There  might  be  a  saving  clause  to  cover  the  case  of  a  person  taken  into  the 
family  when  a  child  and  continuously  a  member  of  the  household  but  never  legally 
adopted. 
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NOTES 

Consent  Decrees. — A  consent  decree  is  an  order  issued  by  an  equity  court  of 
competent  jurisdiction  which  formally  adopts  the  agreement  of  the  litigants.1 
Suppose  that  the  president  of  a  corporation  signs  a  note  on  behalf  of  himself 
and  the  corporation,  and  gives  a  personal  mortgage  to  secure  its  payment.  The 
payee  now  sues  in  equity  for  the  foreclosure  of  the  mortgage  and  recovery  of 
the  money  due.  He  secures  a  decree  against  the  corporation  and  the  president. 
The  corporation  appeals.  Before  the  case  is  decided  on  its  merits,  the  plaintiff 
agrees  that  he  will  first  sell  the  mortgage  property,  and  the  defendant  agrees  that 
he  will  then  pay  the  balance.  The  court  turns  this  agreement  into  a  decree.2 
This  decree  may  incorporate  a  compromise  arrangement  made  after  a  finding  of 
facts  in  the  court  below.  Such  circumstances  are  merely  incidental.  Many  de- 
crees are  based  on  a  consent  to  the  relief  demanded,  which  is  given  before  any 
finding  of  facts,  and  without  a  counterclaim  for  a  corresponding  concession.3 
Despite  many  undoubted  advantages  and  a  favorable  public  policy,  consent  de- 
crees have  been  relatively  little  used;4  but  if  a  decree  promulgated  about  two 
years  ago,  an  application  for  the  modification  of  which  is  now  pending,  is  ulti- 
mately sustained,  it  will  afford  a  conspicuous  example  of  a  novel  form  of  decree 
which  will  commend  itself  in  various  types  of  controversy.  The  United  States, 
by  the  Attorney  General,  charged  the  defendant  packers  with  violating  the  Sher- 
man Law,  and  asked  that  they  be  enjoined  from  conspiring  in  restraint  of  trade. 
The  defendants  denied  the  allegations,  but  offered  to  consent  to  a  decree  en- 
joining the  practices  complained  of,  the  decree  conditioned  on  such  consent  not 
being  deemed  an  admission  of  any  violation  of  the  law.  The  consent  was  given 
to  avoid  even  the  appearance  of  hostility  to  the  government.5  A  decree  embody- 
ing these  terms  was  accordingly  granted  in  United  States  v.  Swift  ct  al.  (Sup 
Ct.  D.  C.  1920)  No.  37623,  Equity.5* 

This  decree  may  seem  invalid.  Courts  of  equity  derive  jurisdiction  over  the 
type  of  case  made  out  in  the  complaint  from  two  sources.  One  is  the  special 
jurisdiction  conferred  by  the  anti-trust  laws,  which  specifically  charge  the  courts 
with  the  duty  of  enjoining  violations;8  the  other  is  the  general  jurisdiction  over 

1  A  typical  consent  decree  is  in  New  England  Mortgage  Co.  v.  Tarver,  etc.  Co. 
(C.  C.  A.  1894)   60  Fed.  660. 

2  First  Nat.  Bank,  etc.  v.  Northwestern  Water,  etc.  Co.  (Iowa  1898)  74  N. 
W.  772. 

3£.  g.,  Coultas  v.  Green  (1867)  43  111.  477;  Fletcher  v.  Holmes  (1865)  25 
Ind.  458. 

4  A  search  of  the  digests  has  disclosed  less  than  one  hundred  and  forty  cases. 
Allowing  for  those  overlooked  and  many  not  reported,  their  number  is  insignificant 
compared  with  the  vast  amount  of  litigation  in  general  and  judgments  at  law  by 
consent.  Its  non-use  may  be  accounted  for  in  two  ways :  first,  that  it  is  only 
in  equity  actions  that  such  a  decree  can  be  entered  at  all,  and  commercial  trans- 
actions where  consent  decrees  can  most  profitably  be  used,  are  commonly  not 
subject  to  equity  jurisdiction;  secondly,  its  possibilities  have  not  been  clearly 
understood. 

5  "The  defendants  .  .  .  assert  their  innocence  of  any  violation  of  law 
.  .  .  nevertheless  desiring  to  avoid  every  appearance  of  placing  themselves  in 
a  position  of  antagonism  to  the  government    ..." 

5"  In  a  letter  dated  Feb.  25,  1922,  printed  in  (1922)  Senate  Doc.  145,  the  At- 
torney General  discusses  the  economic  situation  resulting  from  this  consent  de- 
cree.  The  Document  also  contains  a  letter  from  an  inter-departmental  committee, 
which  notes  the  legal  problems  of  the  decree  which  will  be  raised  by  an  imminent 
petition   for  its  modification. 

«26  Stat.  §  4,  209,  U.  S.  Comp.  Stat.   (1916)  §§  8823,  8835. 
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present  or  threatened  offenses  when  they  tend  to  irreparable  damage.7  In  either 
case  an  offense  must  be  proved.8  The  typical  consent  decree  dispenses  with  the 
necessity  of  proof,  for  the  defendant  agrees  to  the  issue  of  the  order.  Never- 
theless, the  consent  is  not  an  admission  of  the  allegations  in  the  bill.  It  is  simply 
an  expression  of  willingness  that  the  complainant  get  the  desired  relief.  Various 
reasons,  though  the  defendant  knows  himself  to  be  innocent,  may  motivate  it — a 
knowledge  that  though  the  present  allegations  are  unfounded,  similar  relief  could 
be  gotten  on  another  bill,  after  protracted  litigation;  or  business;  or  family  policy. 
The  consent  likewise  prevents  a  finding  of  facts.9  Hence  the  decree  cannot  be 
pleaded  as  res  adjudicata.10 

The  apparently  dubious  nature  of  the  decree  in  the  instant  case  results  from 
the  stipulation  which  it  incorporates.  The  order  begins  by  asserting  that  the 
petition  states  a  cause  of  action  under  the  Sherman  Law.  Of  course  it  follows 
that  the  court  has  jurisdiction.  Almost  immediately  thereafter  comes  the  stipula- 
tion of  the  defendants :  their  consent  to  the  order  is  conditioned  upon  its  not 
being  deemed  an  admission  of  any  of  the  offenses  charged  in  the  petition.  By 
its  incorporation  into  the  decree,  the  stipulation  is  made  a  part  thereof.  This 
in  effect  seems  to  remove  the  grounds  of  special  and  general  jurisdiction  set  out 
in  the  opening  paragraphs  of  the  decree.  In  other  words,  the  court  says  that  it  has 
jurisdiction  because  the  anti-trust  laws  have  been  violated,  and  in  the  next  line, 
cuts  the  ground  from  under  its  feet,  by  accepting  the  declaration  that  there  have 
been  no  violations.11 

The  fallacy  of  this  view  lies  in  the  interpretation  given  the  stipulation. 
True  the  stipulation  precludes  any  assumption  of  an  admission  of  guilt  on  the  part 
of  the  defendants.  Indeed,  as  a  stipulation  is  equivalent  to  a  finding,12  it  is  a 
conclusive  statement  that  there  has  been  no  admission.  But  the  court  need  do 
no  more  than  by  a  legal  fiction  assume  guilt.  It  is  given  authority  to  allow  relief 
when  the  facts  are  established;  the  defendant  by  his  consent  eliminates  the  neces- 
sity for  evidence,  and  permits  his  guilt  to  be  taken  for  granted.     The  stipulation 

7  Attorney  General  v.  Fitzsimmons  (Ark.  1896)  1  Ames,  Cases  in  Equity  Juris- 
prudence (1904)  622;  see  (1917)   17  Columbia  Law  Rev.  707. 

8  The  offense  proved  is  necessarily  a  crime.  One  who  was  adversely  affected 
in  his  property  rights  might  enjoin  these  practices  on  the  ground  of  general  equity 
jurisdiction,  but  the  Attorney  General  can  restrain  it  only  as  a  violation  of  the 
Sherman  law,  i.  e.,  as  a  crime.     Cf.  (1917)   17  Columbia  Law  Rev.  407. 

»Kelley  v.  Town  of  Milan  (C.  C.  A.  1884)  21  Fed.  842. 

10  Texas,  etc.  Ry  v.  Southern  Pac.  Ry.   (1890)   137  U.  S.  48,  11  Sup.  Ct.  10. 

11  What  if  this  view  be  sustained?  Does  the  defect  constitute  the  decree  void 
or  reversible  error?  While  courts  have  frequently  spoken  of  differences  between 
jurisdictional  facts  and  errors  in  the  application  of  the  law,  none  has  satisfactorily 
distinguished  them  on  any  sound  basis.  It  seems  plain  that  if  a  court  of  law- 
were  to  issue  an  injunction,  the  order  would  be  void  as  a  court  of  law  has  no 
jurisdiction  to  give  such  relief.  Where  the  court  has  no  jurisdiction  over  the  sub- 
ject matter,  the  parties  cannot  by  their  consent  give  it  jurisdiction.  Parkhurst  v. 
Rochester  L.  M.  Co.  (1892)  65  Hun  489,  20  N.  Y.  Supp.  395;  Road  District 
No.  6  v.  McKinney  (111.  1921)  132  N.  E.  529;  Piano  Mfg.  Co.  v.  Rasey  (1887)  69 
Wis.  246,  34  N.  W.  85.  It  is  equally  clear  that  if  in  a  specific  performance  case,  a 
court  should  grant  relief  where  the  weight  of  evidence  did  not  favor  it,  the  mis- 
take would  be  reversible  error.  How  about  the  middle  ground,  where  a  court 
orders  specific  performance  of  a  contract  to  sell  ordinary  chattels?  Is  the  judg- 
ment void  or  merely  reversible?  See  (1915)  15  Columbia  Law  Rev.  106.  Prob- 
ably the  difference  is  one  only  of  degree.  The  practical  justification  for  the  dis- 
cussion lies  in  the  different  results  attending  civil  contempt  proceedings  for  the 
violation  of  injunctions  in  void  and  reversible  proceedings.  Christensen  v.  Peo- 
ple (1904)  114  111.  App.  40,  aff'd  (1905)  216  111.  354,  75  N.  E.  108  (reversible)  ; 
In  re  Hall  (1862)  10  Mich.  210  (void)  ;  cf.  Flower  v.  MacGinniss  (C.  C.  A.  1901) 
112  Fed.  377  (void). 

12  See  Roemer  v.  Neuman  (C.  C.  1886)  26  Fed.  332,  334. 
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is  merely  a  declaration  of  the  well-settled  rule  that  a  consent  to  a  decree  is  not  an 
admission  of  the  averments  of  the  bill.13 

By  viewing  consent  decrees  from  another  angle  the  same  result  is  reached. 
Factually,  and  as  recognized  by  many  cases,  a  consent  decree  is  no  more  than 
an  order  for  a  specific  performance  of  a  compromise  arrangement.14  It  is  close- 
ly akin  to  a  contract  of  arbitration.  In  either  of  the  situations,  the  defendant 
does  not  admit  the  contentions  of  the  opposing  side.  He  submits  only  to  the 
judgment  or  the  decree.  The  court  in  issuing  the  decree  does  not  express  any 
views  as  to  the  merits ;  it  merely  declares,  "So  have  the  parties  agreed." 

The  only  difference  between  them — and  it  is  one  which  should  popularize  the 
decree — is  in  the  form.  The  ultimate  judgment  in  a  court  of  law  is  for  money. 
But  even  a  money  decree,  in  a  court  of  equity,  may  say  much  more  than  that 
the  defendant  is  ordered  to  make  a  certain  payment.  It  may  include  the  stipula- 
tions of  the  litigants.  The  stipulations  may  include  a  complete  recital  of  all  the 
motives  and  circumstances  which  lead  the  parties  to  consent  to  the  decree.  One 
who  is  being  sued  in  equity  may  consent  to  a  decree  because  he  feels  that  a 
money  settlement  is  preferable  to  extended  litigation,  though  he  may  be  con- 
vinced that  his  own  cause  is  just  and  legal.  Such  a  recital  may  go  in  the  decree 
which  orders  him  to  pay  the  money.  The  saving  of  self-pride,  and  the  oppor- 
tunities offered  for  advertising  one's  integrity  to  business  associates  under  official 
seal  are  inestimable. 

Decrees  by  consent  are  more  binding  than  those  issued  in  itwitum.15  The 
latter  are  subject  to  modification  by  the  same  court,10  and  reversal  by  higher 
courts.17  Errors  of  law  or  of  inferences  from  the  facts  invalidate  them. 
Consent  decrees,  on  the  other  hand,  are  preclusive  on  the  issues  between  the 
parties,  on  appeal.18  Consent  operates  as  a  waiver  of  all  procedural  and  formal 
defects.19  Questions  as  to  whether  the  complainant  would  have  sustained  his 
case  had  the  issues  been  tried  are  irrelevant.20  Even  mistakes  as  to  the  law  gov- 
erning the  rights  of  the  parties  are  immaterial.21  The  decree  issued  by  consent 
cannot  be  modified,  except  by  consent.22  Only  where  the  consent  has  been  ob- 
tained by  fraud23  or  given  by  mistake  24  will  a  bill  be  entertained  to  set  it  aside. 
Under  these  circumstances  it  can  also  be  attacked  on  a  bill  for  execution.25     The 

13  This  is  vividly  exemplified  in  In  re  Estate  of  II any  Schonheit  ( Probate  Ct. 
of  Kalamazoo,  Mich.  1919).  Contest  over  property  of  intestate.  The  litigants 
were  an  alleged  illegitimate  daughter  and  the  intestate's  brothers  and  sisters.  The 
court  handed  down  a  decree  which  expressed  the  conflicting  claims,  and  then  ordered 
a  division  of  the  property  in  accordance  with  the  agreement  of  the  parties.  The 
averments  of  neither  party  as  originally  made  warranted  the  relief  granted. 

"Ilohcnadcl  v.  Steele  (1908)  237  111.  229,  86  N.  E.  717;  Myllius  v.  Smith 
(19030  53  W.  Va.  173,  44  S.  W.  542;  cf.  Driver  v.  Wood  (1901)  114  Ga.  296,  40 
S.  E.  257.  «  Schermerhorn  v.  Mahaffie  (1886)  34  Kan.  108,  8  Pac.  199. 

16 Fulton  Inv.  Co.  v.  Dorsey  (C.  C.  A.  1915)  220  Fed.  298.  Of  course  this 
is  only  true  when  equity  retains  jurisdiction,  or  the  complainant  must  invoke  its 
aid  to  execute  the  decree. 

17 Farmers  &  Merchants  Hank,  etc.  v.  Arizona  Mutual,  etc.  Ass'u  (C.  C.  A. 
1915)  220  Fed.   1. 

See  cases  supra,  footnotes   15  and  19  and   infra,  footnote  20. 

"Adler  v.  Van  Kirk  Land.  etc.  Co.  (1897)  114  Ala.  551,  21  So.  490;  cf. 
Webb  v.  Webb  (1676)  3  Swans.  658. 

-■Schmidt  v.  Oregon  Cold  Min.  Co.  (1895)  28  Ore.  9,  40  Pac.  406,  1014. 

21  The  Alcorn  County  v.  Tuscumbia.  etc.  (1912)  102  Miss.  401,  59  So.  798; 
Ingles  v.  Bryant   (1898)  117  Mich.  113,  75  N.  W.  442. 

^McGrawv.  Traders  Nat.  Bank  (1908)  64  W.  Va.  509,  63  S.  E.  398;  Thomp- 
son v.  Maxwell,  etc.  Co.  (1897)   168  U.  S.  451,  18  Sup.  Ct.  121. 

23  See  Monell  v.  Lawrence  (N.  Y.  1815)   12  Johns.  521,  534. 

**Hews   v.   Hews    (1906)    145    Mich.   247,    108    N.   W.   694. 

^Lawrence  Mfg.  Co.  v.  Jamesville  Cotton  Mills  (1891)  138  U.  S.  552,  11 
Sup.  Ct.  402. 


NOTES  347 

reason  for  the  distinction  is  clear.  In  the  ordinary  action  whether  at  law  or  in 
equity,  the  parties  intend  to  insist  on  all  their  rights.  They  do  not  intend  to 
forego  the  advantage  that  may  be  derived  from  errors  of  the  court.  A  consent 
decree  is  a  compromise  arrangement.  The  litigants  are  willing  to  barter  their 
respective  rights,  relinquish  their  legal  claims,  subject  to  a  settlement.  In  fact  a 
consent  decree  is  akin  to  a  contract  26  where  A  intends  to  sue,  but  agrees  to  for- 
bear in  consideration  of  B  paying  him  a  specified  sum.  At  law  A  can  sue,  never- 
theless, and  recover;  B's  only  remedy  at  law  is  an  action  for  damages  for  breach 
of  contract,  to  the  extent  of  A's  previous  recovery.  Here  the  equity  procedure 
is  self-enforcing. 

Whatever  hardship  the  conclusive  character  of  consent  decrees  may  theoretical- 
ly raise  is  largely  eliminated  in  practice.  At  the  very  outset  if  the  court  deems  the 
agreement  in  any  way  contrary  to  "equity  and  good  conscience"  it  will  refuse  to 
issue  a  decree.27  After  the  decree  is  issued,  if  its  enforcement  generally  will 
work  a  hardship  it  will  be  confined  to  the  actual  litigants.28  Privies  to  the  parties 
will  be  permitted  to  file  a  bill,  modifying  or  setting  aside  the  original  order.  The 
usual  rule,  however,  is  that  a  consent  decree  binds  the  privies.29  Again,  the  de- 
crees are  always  subject  to  "construction,"  30  and  equity  courts  tend  to  be  liberal. 
If,  for  instance,  in  an  action  for  an  accounting,  one  of  the  parties  not  aware 
of  an  outstanding  item  should  compromise  the  claim  in  ignorance  of  it,  the  decree 
would  probably  be  construed  as  not  including  that  item.31  It  is  true  that  in  a 
different  action  a  decree  was  construed  as  applying  to  an  item  not  mentioned  in  a 
decree,32  but  there  the  intention  of  the  parties  was  to  settle  all  claims  actual  and 
potential.  In  short,  while  equity  and  law  courts  construe  contracts  by  the  same 
rule,  yet  as  a  consent  decree  is  more  a  decree  than  a  contract,  equity  can  for 
all  practical  purposes  waive  the  parol  evidence  rule,  and  inquire  into  the  actual 
intentions  of  the  parties,  though  not  expressed  in  the  agreement.  It  will  then 
modify  the  decree  accordingly.  Another  safeguard  from  an  inequitable  consent 
decree  lies  in  the  peculiarities  of  equity  procedure.  The  usual  decre  is  not  self- 
executing.  The  plaintiff  to  compel  performance  must  resort  to  the  aid  of  a  court, 
and  commit  the  defendant  for  contempt.  On  the  bill  for  execution  the  defendant 
may  argue  the  injustice  of  the  decree.  Equity  will  not  lend  its  aid  to  the  en- 
forcement of  a  clearly  unjust  decree,33  and  as  the  plaintiff  is  powerless  with- 
out the  court's  aid,  he  will  consent  to  an  equitable  modification.  Any  time  the 
plaintiff  invokes  the  help  of  a  court,  the  decree  may  be  reopened.34  The  effect 
of  these  devices  is  to  make  a  consent  decree  conclusive  only  where  (1)  it  is  self- 
executing,  as  for  a  money  judgment  or  partition  action,  the  former  of  which 
can  be  sued  on  in  a  court  of  law  as  a  debt  of  record,  or  where  (2)  the  court 
thinks  it  sufficiently  similar  to  what  it  would  have  decided  so  that  it  is  willing  to 
enforce  it. 

While  one  case  has  laid  down  the  rule  that  the  issue  of  a  consent  decree  is 
merely  a  ministerial  act,35  nevertheless  courts  have  almost  uniformly  refused  to 
act   when    the   consent   was   given    in    a   divorce   action.36     The   instability   of    the 

™  Clark  v.  Turnbull  (1884)  47  N.  J.  L.  265. 
27  Cf.  Anderson  v.  Snyder   (1883)   21  W.  Va.  632. 

2SLamb  v.  Gatlin  (N.  C.  1838)  2  Dev.  &  Batt.  Eq.  37.  The  decree  here  was 
upset  collaterally. 

29  Thompson  v.  Maxwell  (1877)  95  U.  S.  391. 

30  Lee  v.  Lee  (1884)   77  Ala.  412. 

31  See  supra,  footnote  30  for  a  similar  situation. 

^-Nashville  Ry.  v.  United  States  (1885)    113  U.  S.  261,  5  Sup.  Ct.  460. 

33  Wadhams  v.  Gay  (1874)  73  111.  415. 

34  See  supra,  footnote  25. 

35  Edwards  v.  Turner  (Tenn.  Ch.  1897)  47  S.  W.  144. 

30  Even  a  confession  of  guilt  will  not  be  a  ground  for  a  divorce  without  cor- 
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marital  status  which  consent  decrees  would  encourage,  was  a  sufficient  justifica- 
tion for  refusing  to  entertain  them.  Similarly  in  the  field  of  criminal  law,  a  de- 
fendant must  be  proved  guilty  of  a  capital  offense;37  it  is  not  sufficient  for  him 
to  consent  to  the  penalty.  While  these  restrictions  are  widely  made,  no  such  con- 
considerations  operate  in  prosecutions  under  such  statutes  as  the  Sherman  Law. 
The  legislative  intention  behind  its  passage  was  to  prevent  conspiracies  in  re- 
straint of  trade.  Lest  a  money  penalty  alone  be  insufficient  to  discourage  viola- 
tions, the  conspiracies  were  declared  a  crime.  If  threatening  an  alleged  offender 
with  a  criminal  prosecution  can  secure  his  consent  to  a  decree  enjoining  the 
practices  complained  of,  certainly  such  decrees  should  be  sustained.38  If  such  a 
decree  were  conditioned  upon  the  Attorney  General's  promise  not  to  prosecute,  its 
validity  might  be  subject  to  question.  Yet  the  way  out  would  be  not  to  set  aside 
the  decree,  but  to  declare  the  condition  null  and  void.39  The  opportunity  which 
the  packers  utilized  in  the  instant  case,  to  place  their  story  before  the  public, 
should  prove  a  strong  inducement  for  a  similar  practice  on  the  part  of  other 
defendants  in  a  like  situation. 


The  Bankruptcy  of  a  Partnership  and  Its  Effect  upon  the  Liability  op 
the  Individual  Partners. — A  partnership  may  be  adjudicated  a  bankrupt.1  In- 
solvency, together  with  an  act  of  bankruptcy  is  a  basis  for  such  an  adjudication. 
But  when  is  a  partnership  insolvent,  and  what  effect  has  an  adjudication  upon 
the  disposition  of  the  assets  of  the  individual  members  of  the  firm?  Further, 
what  effect  has  a  firm  discharge  on  the  liability  of  the  partners  as  individuals? 

The  members  of  a  firm  are  jointly  and  severally  liable  for  the  debts  con- 
tracted by  the  firm,  and  creditors  of  the  partnership  may  levy  on  the  individual 
assets.2  It  is  a  reasonable  rule,  then,  to  hold  that  a  firm  cannot  be  insolvent 
unless  the  firm  assets,  together  with  the  individual  assets  of  the  partners  after  sub- 
tracting therefrom  debts  due  on  individual  account,  are  insufficient  to  meet  firm 
debts.3  In  other  words,  if  the  firm  is  insolvent,  every  member  of  the  firm  must 
have  been  proved  insolvent.  This  view  is  clearly  recognized  by  some  cases,  and, 
it  is  quite  likely,  would  be  denied  by  none. 

Trustees,  after  an  adjudication  against  a  firm,  have  very  naturally  sought  to 
draw  individual  assets  into  administration.  It  perhaps  seems  surprising  that  the 
assets  of  one  not  formally  adjudicated  a  bankrupt,  should  be  so  administered,  and 
the  court  in  In  re  Bertcnshaw*  where  the  adjudication  named  only  the  firm,  in  an 
exhaustive   opinion,   denied   the  trustee  the   right   to   administer  individual   assets. 

robative  testimony.     See  Monypenv  v  Monypeny    (1916)    171  App.   Div.   134,    135, 
157  N.  Y.  Supp.  11. 

37  In  regard  to  other  crimes  the  plea  of  nolo  contendere  was  allowed.  This 
point  is  discussed  in  Commonwealth  v.  Horton   (Mass.   1829)   9  Pick.  206. 

38  Convictions  under  the  Sherman  Law  have  been  exceedingly  rare  due  to 
the  difficulty  of  proof.  Such  sentences  as  have  been  imposed  were  very  light. 
These  facts  taken  together  indicate  that  the  penalty  provision  was  not  much  of  a 
deterrent.  Hence  it  is  good  administrative  policy  to  achieve  by  threats  what 
one  could  scarcely  accomplish  directly. 

39  An  analogy  is  found  in  those  cases  where  A  sells  his  business  property  to 
B.  and  covenants  not  to  engage  in  that  business  again.  Under  certain  circum- 
stances   the   covenant   is   held   void.      Sec    (1921)    Columbia    Law    Rev.    599. 

1  Bankruptcy  Act  of  1898  §  5   (a). 

2  Uniform  Partnership  Act  §  15;  cf.  English  Partnership  Act  of  1890  §  9;  see 
People  v.  Knapp   (1912)  206  N.  Y.  373,  382,  99  N.  E.  841. 

'AVaccaro  v.  The  Security  Bank  (C.  C.  A.  1900)  103  Fed.  436;  In  re  Young 
ct  at.  (D.  C.  1915)  223  Fed.  659;  State  v.  Krasher  (1908)  170  Ind.  43,  83  N.  E. 
498;  see  Matter  of  Wing  Yick  Co.  (D.  C.  Hawaii  1905)   13  A.  B.  R.  757. 

*  (C.  C.  A.   1907)   157  Fed.  363. 
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It  recognized,  however,  the  right  of  the  creditors  to  proceed  against  such  assets, 
but  urged  that  they  could  be  reached  by  the  ordinary  actions  at  law  and  in 
equity,  which  might  proceed  concurrently  with,  or  before  or  after,  the  firm  bank- 
ruptcy proceedings.5  But  in  Francis  v.  McNeal6  the  Supreme  Court  rejected  the 
doctrine  of  In  re  Bertenshaw  and  held  that  individual  assets  may  be  taken  by  the 
trustee  of  the  firm  for  administration.  This  view  had  already  been  adopted  by 
some  of  the  lower  federal  courts,7  and  cannot  now  be  questioned.8 

It  should  follow  from  the  McNeal  case  that  a  discharge  of  the  firm  necessarily 
discharges  the  individuals  from  liability  for  firm  debts.  There  are  judicial  state- 
ments which  deny  this  conclusion,  but  they  are  of  little  weight  since  they  are 
found  either  in  cases  approving  In  re  Bertenshaw,  or  in  cases  which  that  decision 
professed  to  follow.9  Such  statements  result,  in  the  first  place,  from  a  tendency 
to  talk  of  a  firm  as  a  distinct  "entity,"  and  to  reason  from  this  phrase  that  only 
that  "entity"  is  discharged.  Such  a  position  is  not  tenable,  for  the  phrase,  if 
given  practical  meaning,  would  result  in  the  conclusion  that  insolvency  of  a  part- 
nership is  to  be  determined  only  by  reference  to  firm  assets  and  debts,  and  that 
firm  property  only  is  to  be  administered  in  such  an  adjudication.  But  as  shown 
above,  partnership  insolvency  is  not  determined  only  by  reference  to  firm  assets 
and  debts,  and  individual  assets  are  administered  in  an  adjudication  against  the 
firm.  Furthermore,  in  case  of  a  voluntary  petition  by  any  of  the  partners,  one 
not  joining  may  contest  it,  and  it  will  be  involuntary  as  to  him.10  How  is  this  to 
be  reconciled  with  the  statements  that  only  the  partnership  "entity"  is  being  con- 
sidered? Is  the  "entity"  a  voluntary  or  involuntary  bankrupt  after  such  pro- 
ceedings? 

There  is  another  difficulty  in  the  minds  of  the  courts.  To  hold  the  individuals 
discharged  by  a  discharge  naming  them  as  a  firm,  seems  necessarily  a  holding  that 
there  has  been  in  effect  an  adjudication  against  the  individuals  as  such.  Courts 
have  been  unable  to  reconcile  such  a  conclusion  with  the  accepted  doctrine  that  one 
cannot  be  declared  an  involuntary  bankrupt  unless  he  has  committed  an  act  of 
bankruptcy.11  It  is  submitted  that  this  objection  is  unreal,12  at  least  in  so  far 
as  protection  for  the  partner  is  involved.  As  seen  above,  all  the  assets,  of  the 
individual  partner  are  taken  and  applied;  the  assets  of  any  formally  adjudicated 
bankrupt  are  treated  nowise  differently.  Moreover  in  such  a  case  the  petition 
must  have   shown  all  partners   insolvent.13     Why  then   refuse   to   hold   a   partner 

5  See  ibid.  368,  369. 

6  (1913)  228  U.  S.  695,  33  Sup.  Ct.  701. 

7  Dickas  v.  Barnes  (C.  C.  A.  1905)  140  Fed.  849;  In  re  Stokes  (D.  C.  1901) 
106  Fed.  312;  see  In  re  Meyer  (C.  C.  A.  1899)  98  Fed.  976,  979;  cf.  In  re  Mercur 
(C.  C.  A.  1903)  122  Fed.  384.  These  decisions  do  not,  it  should  be  noted,  decide 
how  individual  assets  and  firm  assets  are  to  be  distributed.  They  simply  hold  that 
the  trustees  of  the  firm  may  seize  them.  The  rule  of  distribution  is  the  well- 
known  rule  of  equity,  embodied  in  the  Bankruptcy  Act  of  1898  §  5   (f). 

8  Sanborn,  /.,  who  rendered  the  opinion  in  In  re  Bertenshaw,  supra,  footnote 
4,  expressly  recognizes,  in  Armstrong  v.  Fisher  (C.  C.  A.  1915)  224  Fed.  97,  99, 
that  the  Bertenshaw  case  is  no  longer  law. 

9  See  In  re  Bertenshaw,  supra,  footnote  4,  pp.  369,  371 ;  In  re  Nayland  (D.  C. 
1910)  184  Fed.  144,  150,  151;  In  re  Pincus  (D.  C.  1906)  147  Fed.  621,  625;  In  re 
Hale  (D.  C.  1901)  107  Fed.  432,  433;  cf.  William  R.  Moore  Dry  Goods  Co.  v. 
Ford  (1920)  146  Ark.  227,  231,  225  S.  W.  320;  contra.  Young  v.  Stevenson  (1905) 
73  Ark.  480,  84  S.  W.  623;  Abbott  v.  Anderson  (1914)  265  111.  285,  106  N.  E. 
782  (a  strong  case.  A  provision  for  individual  discharge  was  stricken  out  of  the 
offer  of  composition,  but  the  court  held  that  individual  discharge  resulted,  never- 
theless, by  operation  of  law). 

"General  Order  VIII;  see  In  re  Murray  (D.  C.  1899)  96  Fed.  600,  601,  602. 

11  In  re  Meyer,  supra,  footnote  7,  p.  979. 

12  In  re  Forbes  (D.  C.  1904)   128  Fed.  137. 

13  Cases  supra,  footnote  3. 
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individually  discharged?  Is  a  mere  statement  that  "a  partnership  .  .  .  may 
be  declared  a  bankrupt"  14  to  overcome  these  considerations,  especially  since  the 
partners  each  have  their  day  in  court?  There  is  authority  in  favor  of  the  posi- 
tion that  an  adjudication  of  the  firm  is  necessarily  an  adjudication  of  the  in- 
dividuals.15 

These  problems  were  suggested  in  Nashville  Saddlery  Co.  v.  Green,10  where 
the  planters'  Mercantile  Co.,  a  partnership,  gave  its  promissory  note  signed 
'"Planters'  Mercantile  Company,  per.  L.  N.  Garrett,"  and  also  signed  by  each 
partner  individually.  An  involuntary  petition  in  bankruptcy  was  filed  against  the 
company,  a  composition  agreed  upon  and  accepted,  and  an  order  issued  dis- 
charging the  partners  as  well  as  the  firm.  The  payee  of  the  note  thereafter  sued 
the  partners  individually  for  the  amount  due  on  the  note  after  deducting  the 
payment  made  under  the  composition  agreement.  The  court  declared  that  the 
defendants  were  not  sureties  but  principals,  and  refused  to  hold  them  liable,  on 
tbe  ground  that  the  discharge  effectively  released  them  from  obligation  on  the  note. 

The  plaintiff  argued  for  their  liability  as  sureties.17  By  rejecting  this  con- 
tention the  court  discarded  the  "entity  theory."  An  adjudication  against  the  part- 
nership, and  a  discharge  which  did  release  only  the  firm,  would  have  been  an 
affirmation  of  the  existence  of  an  "entity"  distinct  from  the  individual  partners. 
These  would  then  have  been  sureties  and  liable  in  the  action  here  brought. 

The  report  shows  that  the  discharge  purported  to  discharge  the  firm  and  the 
partners ;  but  the  proceeding  in  bankruptcy  was  against  the  firm  alone.  Therefore, 
whence  did  the  bankruptcy  court  get  the  power  to  discharge  the  individuals,  unless 
such  a  result  was  a  necessary  consequence  of  the  discharge  of  the  firm?  It  is 
submitted  that  the  result  would  have  been  the  same  if  the  discharge  had  merely 
declared  the  firm  discharged,  i.  c,  the  members  individually  would  thereby  be  dis- 
charged. In  Young  v.  Stevenson,18  where  individual  partners  had  signed  a  note 
given  by  the  firm,  and  an  adjudication  was  against  the  firm,  a  discharge  of  the 
firm  was  held  to  release  the  liability  of  the  members.  The  court  there  further 
declared  that  if  possession  of  property  by  the  individuals,  not  touched  in  ad- 
ministration by  the  trustee,  had  been  shown  at  the  time,  it  would  have  been 
cause   for  refusal  to  grant  the  discharge. 

Of  course  there  are  practical  and  theoretical  difficulties  in  maintaining  the 
view  herein  advocated.  In  addition  to  those  already  considered,  one  of  the  part- 
ners may  be  a  wage-earner  or  farmer.  By  express  prohibition,  such  persons  can- 
not be  adjudged  involuntary  bankrupts.19  This  additional  element  in  the  situa- 
tion of  a  partner  who  is  a  wage-earner  or  farmer  might  well  justify  excepting 
him  from  a  rule  which  would  govern  bankruptcy  proceedings  as  to  partners  not  of 
such  a  class.  For  as  to  partners  generally  there  is  no  express  prohibition. 
There  is,  at  most,  an  inference  by  negative  implication  from  the  wording  of 
§  3(b)  of  the  Act.  A  difficulty  of  this  sort  is  more  substantial  than  the  so-called 
"entity  theory,"  which  has  been  made  much  of  in  decisions  under  the  Bankruptcy 

11  Bankruptcy  Act  of  1898  §  5(a). 

15  Abbott  v.  Anderson,  and  Young  v.  Stevenson,  supra,  footnote  9  (semble) ', 
see  In  re  Forbes,  supra,  footnote  12,  pp.  139,  140;  Armstrong  v.  N orris  (C.  C.  A. 
1917)  247  Fed.  253,  255. 

16  (Miss.  1921)  89  So.  816. 

17  The  payee's  request  for  individual  signatures  may  be  thought  to  indicate 
an  intent  that  he  should  have  the  right  to  make  double  proof  in  bankruptcy  pro- 
ceedings. It  is  doubtful  whether  such  an  intent  will  be  given  effect.  This,  how- 
ever, is  a  question  touching  merely  the  administration  and  distribution  of  the  assets. 
It  has  no  bearing  on  the  question  here  considered,  viz.,  the  liability  of  the  in- 
dividuals. 

Supra,  footnote  9. 
19  Bankruptcy  Act  of   1898  §  4(b). 
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Act  of  1898.  Most  of  the  courts,  however,  are  realizing  that  this  is  a  fiction, 
useful  at  times  for  "shorthand"  expression,  but  which  must  be  disregarded  in 
analyzing  specific  problems,   and  in   rendering  decisions.20 


Resale  Price  Maintenance. — The  tendency  among  manufacturers  of  branded 
goods  is  to  fix  the  prices  at  which  they  will  be  resold  in  their  distribution  from 
the  factory  to  the  consumer.  The  advertiser  who  has  popularized  a  trademark 
regards  such  regulation  as  the  most  feasible,  if  not  the  only,  way  of  protecting 
his  heavy  investment  from  the  havoc  caused  by  dealers  who  buy  his  goods,  and 
sell  them  at  cut  prices  as  "leaders,"  or  who  undersell  the  less  efficient  stores,  and 
thus  discourage  the  latter  from  "pushing"  the  trade-marked  brand.1  Special 
importance  consequently  attaches  to  the  recent  case  of  Federal  Trade  Commission 
v.  Beech-Nut  Packing  Co.  (1922)  42  Sup.  Ct.  150,  which  brings  the  vexed  problem 
of  the  legality  of  price  fixing  a  step  nearer  solution.  The  defendants  were  pro- 
ducers of  various,  well-advertised  lines  of  branded  goods.  They  drew  up  a 
schedule  of  resale  prices,  making  it  generally  known  in  the  trade  that  no 
wholesaler,  jobber  or  retailer  could  purchase  their  goods  unless  he  adhered  to 
the  schedule.  To  effectuate  the  threat  consignments  were  key-numbered ;  loyal 
traders  and  special  agents  were  asked  to  report  violations ;  and  the  offenders  so 
discovered  were  black-listed.  Finally,  the  defendants'  salesmen  who  solicited 
orders  directly  from  retailers  relayed  them  only  to  obedient  distributors.  The 
Federal  Trade  Commission  secured  a  sweeping  injunction  prohibiting  the  Com- 
pany from  (1)  "carrying  out  or  causing  others  to  carry  out  a  resale  price  main- 
tenance policy" ;  and  more  particularly  from  (2)  refusing  to  sell  to  any  dis- 
tributor for  not  adhering  to  the  resale  price  scheme;  and  finally  from  (3) 
securing  the  cooperation  of  its  distributors  in  carrying  out  the  scheme.  On 
appeal  the  Supreme  Court  sustained  the  order  so  far  as  it  prohibited  the  utiliza- 
tion of  the  above  mentioned  methods  of  ascertaining  violations  of  and  enforcing 
the  resale  price  policy,  but  it  granted  the  defendants  the  bare  refusal  to  sell.  Mr. 
Justice  Holmes,  Mr.  Justice  Brandeis,  Mr.  Justice  McKenna,  and  Mr.  Justice 
McReynolds  dissented. 

The  situation  typified  in  the  instant  case  is  the  result  of  two  conflicting 
tendencies.  On  the  one  hand  is  the  doctrine  that  the  trader  may  freely  deter- 
mine the  conditions  on  which  he  will  do  business2 — subject  only  to  the  limitations 
imposed  by  communal  welfare  when  the  subject  matter  of  the  business  is  prop- 
erty "affected  with  a  public  use,"  3  or  when  a  great  emergency  exists.4  On  the 
other   hand    is   the  desire   to   perpetuate    a    competitive    economic    system,    as    ex- 

20  See  the  discussion  in  Francis  v.  McNcal,  supra,  footnote  6.  pp.  699  ct  seq.; 
and  the  dissenting  opinion   in  In   re  Bertenshaw,  supra,  footnote   4. 


1  Usually  the  dealers'  margin  of  profit  is  so  large  that  they  are  able  to  cut  the 
established  prices  and  still  make  a  profit.  Especially  the  large  chain  stores  since 
they  buy  wholesale  quantities  and  therefore  pay  manufacturers'  prices,  are  enabled 
profitably  to  sell  to  the  consumer  at  but  a  slightly  higher  price  than  the  wholesaler 
charges  the  retailer.  More  often,  however,  dealers  who  cut  buy  at  the  uniform 
price,  but  are  willing  to  suffer  a  loss  on  the  article  sold  because  of  the  incidental 
business  gained  thereby.  For  a  good  treatment  of  the  economico-social  aspects  of 
the  problem,  see  W.  H.  S.  Stevens,  Rc-Salc  Price  Maintenance  (1919)  19  Columbia 
Law  Rev.  265. 

2  Besides  repeated  expressions  in  many  cases  to  that  effect,  the  doctrine  is 
emphatically  enunciated  in  United  States  v.  Freight  Ass'n  (1897)  166  U.  S.  290, 
320,  17  Sup.  Ct.  54.  See  a  typical  application  in  Whitwell  v.  Continental  Tobacco 
Co.  (C.  C.  A.  1903)   125  Fed.  454. 

*Munn  v.  Illinois  (1876)  94  U.  S.  113. 

*  Marcus  Brown  Holding  Co.  v.  Feldman  (1921)  256  U.  S.  170,  41  Sup.  Ct.  465. 
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pressed  in  the  anti-trust  laws,  and  the  body  of  case  law  antedating  it.  In  short, 
one  may  act  without  restraint  unless  his  methods  impede  unduly  competition  on 
the  part  of  others.  The  problem  is :  What  course  of  conduct  does  unduly  re- 
strain?5 

Various  situations  present  themselves.  A  manufacturer  is  privileged  to  an- 
nounce his  desire,6  and  to  urge  that  dealers  purchasing  his  goods  shall  resell 
at  a  fixed  price.7  But  may  he  by  contract  bind  his  vendee  to  maintain  the  prices? 
Miles  Medical  Co.  v.  Park  &  Sons  Co.8  decided  in  the  negative.  The  plaintiff,  a 
manufacturer  of  medicines  under  a  secret  process,  entered  into  such  a  contract. 
The  defendants  sought  to  induce  a  vendee  to  break  his  contract.  The  plaintiff's 
prayer  for  an  injunction  was  refused.  The  court  said  that  such  contracts  were 
in  restraint  of  trade  and  hence  void.  Since  the  plaintiff  made  his  products  under 
a  secret  process,  it  is  at  first  blush  difficult  to  see  how  one  who  legally  has  a 
factual  monopoly  unduly  restrains  competitive  business  by  selling  his  product 
upon  certain  conditions  only.  The  plaintiff  could  have  sold  his  entire  output  to 
one  man,9  or  distributed  his  goods  to  one  man  in  each  specified  territory.10  He 
could  have  attached  conditions  to  such  sale.11  The  plaintiff,  however,  had  made 
the  fixed  price  contract  with  different  dealers,  B,  C  and  D,  at  the  same  time. 
Though  any  one  of  these  contracts  taken  by  itself  is  not  contrary  to  public  policy, 
together  they  are  equivalent  to  contracts  among  B,  C  and  D  to  maintain  prices. 
Such  agreements  are  a  violation  of  the  anti-trust  laws.12 

Miles  Medical  Co.  v.  Park  &  Sons  Co.  decided  only  that  one  making  a  con- 
tract fixing  a  resale  price  could  not  enjoin  a  third  party  from  inducing  a  breach, 
but  it  also  necessarily  implied  that  as  between  the  contracting  parties  such  an 
agreement  was  void.  The  point  came  up  for  direct  decision  in  a  series  of  notable 
patent  cases.13     It  was  contended  that  the  patentee  has  absolute  control  over,  as 

5  In  the  discussion  which  follows  no  distinction  is  made  between  patented, 
trade-marked,  secret-processed  and  common  commodities.  A  patentee  may,  of 
course,  dispose  of  his  patent  as  he  sees  fit.  Bement  v.  National  Harrow  Co.  (1902) 
186  U.  S.  70,  22  Sup.  Ct.  747.  But  that  simply  means  that  his  power  over  the 
right  to  reduplicate  his  creation  is  unlimited.  After  the  article  produced  under 
the  patent  has  gone  into  commercial  channels,  the  inventor's  control  over  it  is  like 
that  of  the  producer  of  any  commodity.  Victor  Talking  Much.  Co.  v.  Kemcny 
(C.  C.  A.  1921)  271  Fed.  810;  see  cases  infra,  footnote  16.  The  situation  of  the 
owner  of  a  secret  process  is  similar.  He  is  protected  from  any  revelation  of  his 
process,  resulting  from  breach  of  confidence.  Tabor  v.  Hoffman  (1889)  118  N.  Y. 
30,  23  N.  E.  12.  But  after  the  article  has  gone  into  commerce  it  loses  its  dis- 
tinctive character.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  infra,  footnote  8.  A 
different  attitude  toward  patented  and  secret-processed  articles  is  conceivable. 
The  courts  might  have  given  their  owners  greater  rights.  As  the  cases  stand, 
however,  a  patentee  is  protected  from  infringement  only.  Inasmuch  as  the  com- 
munity gets  the  benefit  of  the  invention,  the  inventor  is  given  exclusive  control 
over  his  creation,  though  another  may  have  independently  invented  a  similar 
article.  The  owner  of  a  secret  process,  being  unwilling  at  any  time  to  share 
his  finding  with  the  community,  is  not  protected  from  the  danger  of  having  his 
creation   independently  discovered. 

"See  United  States  v.  Colgate  &  Co.  (1919)  250  U.  S.  300,  307,  39  Sup.  Ct. 
465. 

7  Frey  &  Son  v.  Cudahy  Packing  Co.    (1921)   41  Sup.  Ct.  451. 

8(1911)   220  U.  S.  373,  31   Sup.  Ct.  376. 

'->  See  Virtue  v.  Creamery  Package  Co.  (1913)  227  U.  S.  8,  32,  37,  33  Sup. 
Ct.  202. 

10  Whitwell  v.   Continental   Tobacco  Co..  supra,   footnote  2. 

11  See  Locker  v.  American    Tobacco   Co.    (C.   C.  A.   1914)    218   Fed.  447,  449. 

12  Standard  Sanitary  Co.  v.  United  States  (1912)  226  U.  S.  20,  33  Sup. 
Ct.  9. 

™  Straus  v.  Victor  Talking  Mach.  Co.  (1917)  243  U.  S.  490,  37  Sup.  Ct.  412; 
Bauer  v.  O'Donncll  (1913)  229  U.  S.  1,  33  Sup.  Ct.  616;  Boston  Store  v.  Amer- 
ican Graphophone  Co.  (1918)  246  U.  S.  8,  38  Sup.  Ct.  257. 


NOTES  353 

well  as  a  legal  monopoly  of,  his  invention,  and  that  hence  the  anti-monopoly  legis- 
lation did  not  apply  to  him.  The  Victor  Co.  having  sold  their  products  to  R.  H. 
Macy  &  Co.  under  a  "notice"  contract 14  fixing  the  resale  price,  sought  to  enjoin 
their  violation  of  the  agreement.15  The  injunction  was  refused.  The  court  realized 
the  double  aspect  of  monopoly  as  set  forth  by  Mr.  Justice  Hughes  in  the  Miles 
case.  The  court  held  that  while  it  was  true  that  the  Victor  people,  similarly  to  the 
Miles  Medical  Co.,  had  a  monopoly  of  their  own  goods,  and  did  not  compete  with 
themselves,  yet  their  dealers  might  and  did  compete  with  one  another,  and  the 
selling  agreement  effectively  prevented  that.  There  was  also  the  additional  fact  that 
the  agreement  operated  to  restrain  free  alienation.  After  the  vendor  had  passed  his 
complete  title  to  the  goods,  it  was  held  he  could  not  maintain  sufficient  control  to 
regulate  the  prices.16 

These  cases  established  that  a  dealer  was  not  bound  by  contractual  agreements 
as  to  the  resale  price.  There  remained  still  to  be  considered  the  questions  as  to 
whether  (1)  a  non-contractual  agreement  of  the  manufacturer  and  his  dealers  as 
to  the  resale  price  was  actionable  criminally,  and  whether  (2)  a  dealer  to  whom  a 
manufacturer  refused  to  sell  goods  could  compel  the  sale,  because  the  manufacturer's 
refusal  was  based  on  the  dealer's  not  adhering  to  the  resale  price.  The  two  ques- 
tions really  express  one  proposition,  for  if  such  an  agreement  is  criminal,  the 
aggrieved  party  is  a  dealer  outside  the  combination,  and  he  should  have  the  right 
to   force  sales  to  him. 

The  questions  were  answered  in  the  negative  in  the  Cudahy  case.17  The  ma- 
jority opinion  held  that  there  was  no  combination.  It  reversed  the  charge  of  the 
lower  court  that  the  jury  could  infer  an  agreement  from  the  fact  that  the  manu- 
facturer strongly  urged  resales  at  fixed  prices  and  that  resales  actually  were  made 
at  such  prices.  But,  as  the  dissenting  opinion  pointed  out,  the  reasons  given  for 
the  decision  were  manifestly  unsound.  The  Supreme  Court  has  repeatedly  found 
combinations  where  the  only  facts  in  evidence  were  the  giving  of  information  and 
subsequent  concerted  action.18  Here,  in  addition,  the  concerted  action  had  been 
strongly  urged.  The  majority  opinion  did  not  indicate  what  additional  facts,  here 
lacking,  were  necessary  to  constitute  a  combination.  The  decision,  nevertheless, 
is  in  accord  with  the  trend  of  federal  authority.  Cudahy  had  not  used  "unfair" 
means  of  maintaining  his  resale  price  policy,  and  hence  his  conduct  was  not  crim- 
inal.19 The  circumstances  marking  the  "unfair"  means  were  held  to  be  present  in 
the  instant  case.20    Granting  the  assumption  of  the  Supreme  Court  that  price  main- 

14  A  notice  was  attached  to  each  machine  purporting  to  bind  the  vendee  to 
the  performance  of  the  conditions  stamped  thereon.  See  Straus  v.  Victor  Talking 
Machine  Co.,  supra,  footnote  13,  pp.  494,  495. 

15  See  Straus  v.  Victor  Talking  Mach.  Co.,  supra,  footnote  13. 

16  The  same  considerations  which  apply  to  patents  extend  to  copyrights. 
Bobbs-Merrill  Co.  v.  Straus  (1908)  210  U.  S.  339,  28  Sup.  Ct.  722;  Straus  v. 
American  Pub.  Ass'n  (1913)  231  U.  S.  222,  34  Sup.  Ct.  84;  see  supra,  footnote  5. 
Patentees  may  contract  away  their  producing  rights  on  specified  terms.  Bement 
v.  National  Harrow  Co.,  supra,  footnote  5,  but  different  patentees  of  competing 
articles  may  not  combine  to  sell  their  wares.  Standard  Sanitary  Co.  v.  United 
States,  supra,  footnote  12.  So  an  author  probably  may  fix  the  price  at  which  his 
publisher  shall  sell  his  book,  but  publishers  may  not  combine  to  refuse  to  sell  to  a 
dealer  who  cuts  prices.     Straus  v.  American  Pub.  Ass'n,  supra. 

17  See  supra,  footnote  7. 

18  For  instance,  a  case  decided  in  the  same  term  as  the  principal  case, 
American  Column  &  Lumber  Co.  v.  United  States  (1922)  42  Sup.  Ct.  114;  see 
22  (1922)   Columbia  Law  Rev.  376. 

19  That  is  the  only  difference  between  the  Cudahy  and  the  principal  case. 

20  Mr.  Justice  McReynolds  dissent  in  the  principal  case  was  based  on  a 
stipulation  of  the  litigants  that  the  course  of  dealing  between  the  defendants  and 
their  distributors  did  not  constitute  a  "contract"  beween  them.  Hence  the  anti- 
trust laws  did  not  apply.     Such  a  view  is  untenable  as  the  laws  apply  to  "con- 
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tenance,  if  carried  too  far,  is  socially  harmful,  one  can  understand  the  court's  at- 
tempt gradually  to  differentiate  the  means  used  in  carrying  out  such  a  policy  into 
those  that  are  lawful  and  those  that  are  unlawful.  The  line  of  demarcation  seems 
to  be  determined  by  whether  a  particular  device  employed  is  too  effective  or  too 
likely  to  be  subject  to  abuse.  Adopting  this  test,  the  spying  system  of  the  Beech- 
Xut  Co.  seems  to  fall  well  within  the  prohibited  zone. 

The  status  of  price  fixing  today  seems  to  be  that  a  manufacturer  may  an- 
nounce the  terms  which  he  desires  his  dealers  to  make  to  their  vendees,  and  refuse 
to  supply  them  unless  they  agree  to  sell  at  that  price.  But  after  obtaining  the 
goods,  the  dealer  is  free  to  disregard  his  promise.  The  only  recourse  of  the  manu- 
facturer is  to  refuse  to  supply  any  further  goods.  According  to  the  instant  case, 
however,  systematic  endeavors  to  ascertain  violations  of  the  agreement  may  be 
enjoined. 


The  Legal  Status  of  an  Involuntary  Depositary.* — It  is  well  settled  in 
the  field  of  voluntary  deposits  that  a  misdelivery  by  a  depositary  is  a  conversion,1 
unless  he  is  unaware  that  he  is  exercising  dominion  over  the  goods.2 

It  is  apparent  that  a  variety  of  circumstances  may  give  rise  to  an  involuntary 
deposit.3  It  may  be  caused  by  an  innocent,4  mistaken,  necessary,  or  wilful  tres- 
pass of  the  owner.  Innocent  trespasses  are  usually  occasioned  by  the  straying 
of  animals  onto  the  land  of  another.  In  such  a  case  the  depositary  may  drive 
them  off  in  a  proper  manner,  thereby  incurring  no  liability 5  even  though  dam- 
age results.*5  If,  however,  the  depositary  drives  off  the  animals  in  an  improper 
manner,  and  the  owner  is  damaged  thereby,  the  former  is  liable.7  At  common 
law  animals  thus  causing  a  trespass  might  be  impounded  by  the  depositary  for 
damage  feasant  until  the  owner  has  made  reparation.8  The  law  of  damage  feasant  9 
and  of  estrays 10  is  largely  statutory  to-day.  The  voluntary  deposit  rule  of 
absolute  liability   for  misdelivery  seems  clearly  unjust   in   cases  of   this   kind    for 

spiracies  and  combinations"  as  well  as  to  contracts.     (1890)    26  Stat.  209,   U.   S. 
Comp.  Stat.   (1916)  §  8820. 

*  Xo  attempt  is  made  to  cover  all  the  causes  which  may  give  rise  to  an  in- 
voluntary deposit. 

JHale.  Bailments  (1896)  243;  Story,  Bailments  (9th  ed.  1878)   §  414. 

2  Cohen  v.  Koster  (1909)  133  App.  Div.  570,  118  N.  Y.  Supp.  142,  two  judges 
dissenting. 

3  The  term  is  used  to  include  all  cases  wherein  a  party  is  given  control  over 
a  chattel  without  an  exercise  of  his  own  volition. 

4  The  term  is  used  to  include  only  trespasses  which  are  caused  neither  by  the 
act  of  the  owner  nor  by  his  negligence. 

5  Cory  v.  Little  (1833)  6  N.  H.  213;  Mitten  v.  Paudrye  (1627)   Poph.  161. 
6Came\  v.   Brome    (N.   Y.   1894)    77  Hun  583.     It   is   interesting  to  compare 

this  case  with  Leach  v.  Lynch   (1910)    144  Mo.  App.  391,   128  S.  W.  795.     In  the 
former    jurisdiction    no    fencing    statute    existed    but    in    the    latter    the    landlord 

was  required  to   fence.     His  failure  to  do  so  prevented  his  suing  in   trespass  for 

the    entry   by   the    animal.      In    each    case    the   animal    was    removed    by    the  de- 

positary,  but  in  the  latter  the  burden  of  establishing  a  proper  removal  was  on  the 

depositary.      It    seems,    therefore,    that    a    fencing    statute    of    this    kind    has  an 

effect    not    often    recognized,   viz.,    it    shifts    the   burden    of    establishing    that  the 
removal  was  proper. 

7  Gilson  v.  Lisk   (1836)   8  N.  H.  404   (driving  too  far). 

8  3   Bl.   Comm.   *211. 

■'  It  is  customarily  required  under  these  statutes  that  the  animal  be  taken 
ii])  in  the  vicinity  of  the  residence  of  the  taker  up.  Failure  to  comply  strictly 
with  the  terms  of  the  statute  renders  the  depositary  subject  to  a  possessory  action. 
It  has  accordingly  been  held  that  a  taking  up  on  the  land  leased  by  the  taker 
up.  liiit  two  miles  from  his  residence,  did  not  bring  him  within  the  provisions  of 
the  statute.     Mills  v.  Fortune   (1905)    14  N.  Dak.  460,  105  N.  W.  235. 

10  E.  g.,  ibid. 
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there  is  no  basis  to  require  that  the  depositary,  though  privileged  to  drive  off 
the  cattle,  may  deliver  only  at  his  peril,  since  he  has  not  undertaken  to  deliver. 
He  incurs  no  liability  if  he  had  reasonable  grounds  for  believing  that  he  was 
dealing  with  the  owner.11 

No  cases  have  been  found  which  deal  with  the  depositary's  position  as  such 
when  the  deposit  was  caused  by  a  trespass  due  to  mistake.  In  such  a  case  there 
would  be  a  wrongful  act  on  the  part  of  the  owner.  Since,  however,  the  owner 
here  also  had  no  intent  to  trespass,  his  legal  status  should  be  no  different  from 
what  it  was  in  the  innocent  trespass  cases  except  that  he  might  have  no  privilege 
to  enter  and  retake  his  chattels.12 

The  law  governing  deposit  by  necessity13  seems  to  be  undefined  in  Anglo- 
American  jurisdictions.  Such  a  case  would  arise  when  A  removes  his  furniture 
to  the  land  of  B  to  prevent  its  destruction  by  the  burning  of  A's  building.14  In 
the  absence  of  statute  courts  probably  would  not  regard  this  as  differing  from  a 
wilful  trespass15  save  that  they  might  give  the  depositor  a  privilege  to  enter  and 
retake  his  goods  because  of  the  hardship  of  the  particular  case. 

Where  the  deposit  is  due  to  a  wilful  trespass  by  the  owner,  he  has  no  privi- 
lege to  enter  the  land  of  the  depositary  to  retake  his  chattels.16  If  he  does  at- 
tempt to  enter,  the  involuntary  depositary  may  repel  him  by  the  reasonable  use  of 
force  without  laying  himself  open  to  any  liability.17  This  does  not  mean,  how- 
ever, that  the  owner  has  lost  all  rights  to  the  goods,  for,  it  seems,  if  upon  demand 
the  depositary  refuses  both  to  surrender  and  to  permit  the  owner  to  enter  to  retake, 
the  owner  may  recover  either  the  property  itself  or  its  value.18  It  seems,  as  before 
set  out,  that  the  rule  of  absolute  liability  for  misdelivery  is  inapplicable  to  a  case 
of  this  kind  if  the  depositary  reasonably  thought  he  was  dealing  with  the  true 
owner;19  for  the  depositary  is  privileged  to  rid  his  land  of  the  incumbrance,  and 
if  he  does  so  by  delivering  to  one  whom  he  reasonably  believes  to  be  the  owner,  he 
should  not  be  liable. 

Involuntary  deposits  may  also  be  created  by  an  act  of  God.20  A  typical  case 
is  one  in  which  a  flood  washes  the  chattels  of  A  onto  the  lands  of  B.  It  is  well 
settled  that  the  depositary  need  not  suffer  the  goods  to  remain  on  his  land,  but 
may  here  also  rid  himself  of  them.21  The  true  owner,  however,  may  enter  and 
take  the  chattel  without  becoming  a  trespasser,22  probably  because  he  is  guilty 
of  no   wrong.     And,   at  least  until   he   has   had   notice,   he   is   not    charged    with 

11  If,  however,  it  is  sought  to  hold  the  depositary  for  negligence  with  regard 
to  the  property,  the  standard  of  care  applied  should  be  that  which  is  required  of 
one  towards  a  trespasser. 

12  For  one  should  not  be  able  to  clothe  himself  with  a  right  to  enter  another's 
close   by  virtue   of    his   own    misconduct. 

13  Technically  this  would   be  a  trespass. 

14  The  only  modern   literature  on  the   subject  is   Story,   op.    cit.   §   44a. 

15  The  reason  for  such  a  holding  would  seem  to  be  that  one  is  not  privileged 
under  the  policy  of  our  law  to  shift  his  own  misfortune  onto  the  shoulders  of 
another. 

x&Ncwkirk  v.  Sablcr  (N.  Y.  1850)  9  Barb.  652  (semble) ;  see  Anthony  v. 
Haney  (1832)  8  Bing.  186,  191.  It  is  submitted  that  the  reason  is  the  same  as 
that  set  forth  supra,  footnote  12. 

17  Newkirk  v.  Sablcr,  supra,  footnote  16. 

18  See  ibid.  656,  657;  Anthony  v.  Haney,  supra,  footnote  16,  p.  192. 

19  It  is  submitted  that  the  depositary's  liability  for  negligence  should  be 
measured  by  the  same  standard  as  that  set  out  supra,  footnote  11. 

20  Some  statutory  provisions  provide  expressly  for  deposits  of  this  kind.  N. 
Dak.  Comp.  Laws  (1913)  §  609;  Okla  Rev.  Laws  (1910)  §  1086;  S.  Dak.  Rev.  Code 
(1919)   §  971. 

21  See  Forster  v.  Juniata  Bridge  Co.  (1851)   16  Pa.  St.  393,  399. 

22  See  Anthony  v.  Haney,  supra,  footnote  16,  p.  192;  Foster  v.  Juniata  Bridge 
Co.,  supra,  footnote  21,  p.  398. 
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any  duty  to  remove  the  chattels  and  should  not  be  liable  even  if  their  remaining 
on  the  land  of  the  depositary  caused  damage.23  As  to  strangers,  the  depositary 
has  possessory  rights,  and  may  sue  in  trespass  if  a  stranger  enter  his  close  to 
take  the  chattel 2i  unless  it  be  to  save  the  goods  for  the  true  owner.25  The 
depositary  has  no  lien  for  services  which  he  may  have  rendered  in  saving  the 
chattels.26  If  he  refuse  to  surrender  the  goods,  he  is,  therefore,  liable  in  trover.27 
It  would  seem  that  if  he  delivers  the  goods  to  the  wrong  party,  reasonably  be- 
lieving him  to  be  the  true  owner,  there  should  be  no  liability. 

No  cases  have  been  found  involving  the  position  of  the  depositary  as  such 
where  the  deposit  is  caused  by  the  negligence  of  the  depositor.28  It  has  been 
suggested  that  the  depositor  could  not  enter  to  take  his  goods,  and  that  he  would 
be  liable  in  trespass  for  any  damage  caused  thereby.29  Liability  for  misde- 
livery should  be  limited  as  in  the  case  last  discussed. 

Involuntary  deposits  may  also  be  caused  by  the  negligence  of  the  depositary. 
Where  animals  stray  onto  his  land  from  an  adjoining  close,  where  the  owner  had 
a  right  to  keep  them,  due  to  defects  in  a  fence  which  the  depositary  was  under  a 
duty  to  maintain,  and  the  depositary  drives  the  animals  into  the  highway  where 
they  are  injured,  he  is  liable  in  trespass.30  Dicta  in  these  cases  state  that  the 
depositary  is  under  a  duty  to  drive  them  back  into  the  close  from  which  they 
came.31  Though  there  are  no  cases  in  point,  it  is  submitted  that  the  true  owner 
should  have  the  privilege  peaceably  to  retake  his  property  without  being  a  tres- 
passer, for  a  depositary  should  not  have  the  power  to  restrict  by  his  wrong  the 
owner's  use  of  his  property.32  Furthermore,  the  depositary  should  both  be  held 
accountable  to  a  high  degree  of  care,  and  be  liable  for  a  misdelivery  even  though 
made  to  one  whom  he  reasonably  believed  to  be  the  true  owner,  for  the  situation 

23  Story  seems  to  think  that  the  owner  should  be  liable  for  damage  if  he  be 
given  notice  and  fail  to  remove  the  goods  although  they  were  deposited  by 
"inevitable  casualty."  Story,  op.  cit.  §  83a.  It  is  submitted,  however,  that  such  a 
rule  would  be  unduly  harsh,  and  doubt  is  cast  upon  it  in  Foster  v.  Juniata  Bridge 
Co.,  supra,  footnote  21,  p.  398.  Of  course  the  mere  fact  that  the  goods  were  de- 
posited by  an  act  of  God  should  avail  the  owner  nothing,  where  they  caused  the 
depositary  damage,  if  the  owner  was  negligent  in  not  foreseeing  that  an  act  of  God 
might  cause  such  damage.     Story,  op.  cit.,  §  83a. 

2i Barker  v.  Bates  (1832)  30  Mass.  255;  see  Proctor  v.  Adams  (1873)  113 
Mass  376,  377. 

The  stated  reasons  of  the  court  in  Proctor  v.  Adams,  supra,  seem  to  be  that 
the  operative  facts  are  that  the  defendant  entered  to  save  the  chattel  for  the 
owner.  It  is  submitted,  however,  that  such  entry  will  not  be  held  a  defence  to  a 
trespass  action  where  the  circumstances  are  such  that  the  owner  himself  would 
not  be  privileged  to  enter  to  retake  the  chattel. 

25  Proctor  v.  Adams,  supra,  footnote  24;  cf.  (1921)  21  Columbia  Law  Rev. 
809. 

26  Nicholson  v.  Chapman  (1793)  2  H.  Bl.  254.  There  is  dictum  in  this  case, 
p.  259,  which  hints  that  he  migbt  recover  in  quantum  meruit.  As  to  such  recovery 
cf.  infra,  footnote  35. 

27  Sutton  v.  Buck  (1810)  2  Taunt.  302;  Nicholson  v.  Chapman,  supra,  foot- 
note 26. 

28  This  class  comprises  cases  in  which  no  immediate  act  caused  the  deposit; 
i.  e.,  where  negligence  plus  an  act  of  God  caused  it. 

29  Story,  op.  cit.  §  83a.  The  reason  for  denying  the  owner  the  right  to  enter 
as  set  out  supra,  footnote  12,  is  applicable  here.  It  seems,  however,  that  the 
owner  should  not  be  liable  in  trespass  unless  it  appeared  to  be  inevitable  that  his 
negligence  would  result  in  an  entry.  Case  would  seem  the  proper  remedy  in 
other  cases  of  this  kind. 

™Carruthcrs  v.  Mollis  (1838)  8  Ad.  &  E.  113;  Morse  v.  Glover  (1894)  68 
N.  H.  119,  40  Atl.  396. 

31  See  Carruthcrs  v.  Hollis,  supra,  footnote  30,  p.  117;  Morris  v.  Glover, 
supra,  footnote  30,  p.   120. 

32  See  Newkirk  v.  Sabler,  supra,  footnote  16,  pp.  635,  656. 
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closely  resembles  that  of  a  voluntary  deposit,  and  the  depositary  is  not  a  victim  of 
circumstances. 

There  are  certain  cases  of  involuntary  deposits  which  fall  under  no  general 
class,  but  which  should  nevertheless  be  noticed.  Such  would  be  the  case  of  a 
dog  straying  onto  the  depositary's  land.33  The  depositary  has  no  lien  for  keeping 
such  an  animal,  and  his  refusal  to  surrender  to  the  owner  is  a  conversion.34  It 
seems  fair  to  assume  that  the  courts  will  make  no  distinction  between  this  case 
and  the  cases  of  trespassing  animals  as  set  out  above. 

A  more  frequent  example  of  this  class  of  cases  arises  when  a  tenant  moves 
and  leaves  his  chattels  on  the  premises.  The  depositary  has  no  lien  for  storage 
in  such  a  case,  but  he  may  recover  therefor  in  quantum  meruit.35  He  is 
privileged  to  put  the  goods  out  in  such  a  manner  as  is  calculated  not  to  injure 
them,36  and,  if  injury  occur,  he  is  not  liable.37  It  seems  that  if  upon  demand 
he  refuse  both  to  deliver  and  to  allow  an  entry  to  retake,  he  is  liable  for  their 
value.38  Misdelivery  in  good  faith  to  one  whom  the  depositary  reasonably  believes 
to  be  the  owner,  here  also  should  not  subject  him  to  liability.39 

In  the  recent  case  of  Cowen  v.  Pressprich  (Sup.  Ct.  App.  T.  1922)  192  N.  Y. 
Supp.  242,  the  plaintiff  and  defendant  were  security  brokers.  The  latter  ordered 
an  X  bond  from  the  former,  but  by  mistake  the  plaintiff  sent  a  Y  bond  by  one 
of  his  runners.  The  defendant's  office  was  so  arranged  that  those  delivering 
bonds  dropped  them  through  a  slot  in  a  partition  of  an  inner  office.  The  Y 
bond  was  so  delivered.  The  defendant  promptly  noticed  that  the  wrong  bond 
had  been  delivered,  and  called  for  the  runner.  In  fact  the  runner  had  already 
left  the  office.  An  impostor,  however,  stepped  in  and  the  defendant,  believing 
him  to  be  the  plaintiff's  runner,  delivered  the  bond  to  him  with  appropriate 
instructions.  The  impostor  made  off  with  the  bond.  The  plaintiff  recovered 
in  trover;  one  judge  dissented.  We  here  have  an  involuntary  deposit  arising  due  to 
a  mistake  of  the  depositor.40  In  such  a  case  if  the  property  be  lost  without  negli- 
gence, the  depositary  is  not  liable.41  As  indicated  above,  there  is  no  basis  for  impos- 
ing upon  the  depositary  an  absolute  liability  for  misdelivery.  And  one  English  case 
so  holds.42  The  fact  that  the  mistake  was  induced  by  the  fraud  of  a  third  person 
should  not  increase  the  duties  of  the  innocent  depositary.43  In  the  instant  case, 
however,  the  depositary  delivered  to  one  whom  he  knew  was  not  the  owner 
although  he  believed  him  to  be  the  agent  of  the  owner.  If  there  should  be  freedom 
from  liability  in  the  case  of  misdelivery  to  one  reasonably  believed  to  be  the  owner, 

33  Not  a  trespass. 

3*Binstead  v.  Buck   (1777)   2  Bl.  W.  1117. 

33  See  Preston  v.  Neale    (1858)    78  Mass.  222,  223,  224. 

36  Stearns  v.  Sampson    (1871)    59  Me.  568. 

37  United  States  Mfg.  Co.  v.  Stevens   (1883)   52  Mich.  330,  17  N.  W.  934. 

38 Morris-  v.  Pratt  (1905)  114  La.  98,  38  So.  70  (semble).  Although  this 
case  turned  on  the  fact  that  the  goods  were  subsequently  destroyed  by  fire,  there 
seems  no  reason  why  the  refusal  to  surrender  did  not  give  rise  to  the  right  of 
action. 

39  As  to  negligence,  the  rule  supra,  footnote  11,  should  apply. 

40  But  note  that  there  was  no  trespass. 

41  Consentino  v.  Dominion  Exp.  Co.  (1906)  16  Manit.  563;  Howard  v.  Harris 
(1884)   1  Cab.  &  E.  253. 

i2Heugh  v.  L.  &  N.  W.  R.  R.  (1870)  L.  R.  5  Ex.  51.  The  case  of  Hiortt 
v.  Bott  {1873)  L.  R.  9  Ex.  86,  may  possibly  be  distinguished  on  the  ground  that 
the  depositary  did  not  exercise  sufficient  care  in  determining  the  one  entitled. 
Morris  v.  Third  Avenue  R.  R.  (N.  Y.  1862)  1  Daly  202,  while  not  a  case  where 
the  deposit  was  made  by  the  mistake  of  the  depositor,  does  turn  on  the  question 
of  whether  or  not  the  depositary  used  due  care  in  ascertaining  the  owner,  and, 
therefore,  bears  out  the  principal  proposition. 

**Krumsky  v.  Loescr  (1902)  37  Misc.  504,  75  N.  Y.  Supp.  1012. 
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it  follows  that  there  should  be  a  similar  freedom  from  liability  where  misdelivery 
is  to  one  who  is  reasonably  believed  to  be  an  agent.  In  the  instant  case  there  was 
no  evidence  that  the  defendant  depositary  acted  unreasonably  under  the  customary 
method  of  conducting  the  business  in  question.  It  is  therefore  submitted  that  the 
decision  is  unsound. 


The  Effect  of  Motions  by  Both  Parties  for  Directed  Verdicts  on  the 
Right  to  a  Jury  Trial. — In  Mansha  v.  San  Benito  Land  Co.  (Iowa  1921)  184 
N.  W.  345,  the  Supreme  Court  of  Iowa  held  that  though  both  parties  moved  for 
a  directed  verdict,  there  was  no  waiver  of  the  jury  trial  of  the  issues  of  fact. 
But  in  Superior  Steel  Spring  Co.  v.  New  Era  Spring  &  Specialty  Co.  (Mich. 
1921)  184  N.  W.  440,  a  contrary  result  was  reached.1  Many  courts  that  apply 
the  rule  of  the  latter  case  assume  that  both  parties  by  moving  for  a  peremptory 
instruction  thereby  concede  that  there  is  no  dispute  as  to  the  facts,  and  that 
there  is  no  issue  to  submit  to  the  jury.2  Such  assumption  was  the  basis  of  the 
adoption  of  the  rule  by  the  Supreme  Court  of  the  United  States  in  Bcuttell  v. 
Mag  one,3  and  of  the  reaffirmation  thereof  as  recently  as  1919  in  Williams  v. 
Vreeland.*  Perhaps  the  majority  of  the  courts  which  have  enunciated  the  rule 
place  it  squarely  upon  the  ground  that  the  parties  by  making  mutual  motions 
thereby  evidence  an  intention  to  waive  the  jury  and  are  precluded  on  appeal  from 
objecting  that  disputed  questions  of  fact  were  decided  by  the  court  unless  at  some 
time  before  judgment  the  appellant  either  expressly  or  by  conduct  negatived 
such  intent.5  It  is  submitted,  however,  that  neither  the  assumption  of  undis- 
puted facts  nor  that  of  an  intention  to  waive  the  jury  is  justified. 


1  Both  courts  are  supported  by  previous  decisions  in  their  respective  jurisdic- 
tions. German  Savings  Bk.  v.  Bates  (1900)  111  Iowa  432,  82  N.  W.  1005; 
Burton  v.  Ladd  (1920)  211  Mich.  382,  178  N.  W.  774.  And  also  by  authority  in 
other  jurisdictions.  The  Second  Nat.  Bk.  of  Hoboken  v.  Smith  (1918)  91  N. 
J.  L.  531,  103  Atl.  862  (issue  of  fact  nevertheless  goes  to  jury)  ;  Bankers'  Surety 
Co.  v.  William  Miller  &  Sons  Co.  (1912)  105  Ark.  697,  150  S.  W.  570  (court 
passes  on  issues  of  fact).  The  Michigan  court,  however,  appears  to  have  over- 
looked its  contrary  holding  in  Lonier  v.  Ann  Arbor  Savings  Bk.  (1908)  153 
Mich.  253,  116  N.  W.  1088,  and  to  have  perhaps  misinterpreted  the  decisions  in 
St.  Mary's  Power  Co.  v.  Water-Power  Co.  (1903)  133  Mich.  470,  95  N.  W.  554. 
and  Wolverine  Farms  Co.  v.  De  Young  (1914)  182  Mich.  200,  148  N.  W.  395. 
upon  which  it  relied.  The  last  two  are  said  by  the  appellate  court  to  be 
cases  where  the  parties  had  acquiesced  in  an  announcement  by  the  trial  judge 
that  he  understood  a  jury  trial  had  been  waived.  But  in  fact  the  trial  judge 
in  the  Wolverine  case  only  said  that,  "both  parties  asked  for  a  direction  of  a 
verdict,"  and  in  the  Power  case  that  "both  parties  seemed  to  agree  that  it  is  the 
duty  of  the  court  to  direct  a  verdict  in  this  case;  the  plaintiff  insisting  that  it 
is  the  duty  of  the  court  to  direct  a  verdict  in  his  favor ;  and  the  defendants 
claim  that  it  is  the  duty  of  the  court  to  direct  a  verdict  in  their  favor  .  .  .  " 
From  acquiescence  in  such  language  it  is  hard  to  understand  how  the  appellate 
court  could  construe  express  or  implied  acquiescence  in  a  waiver  of  a  jury  trial. 
The  appellate  court  seems  rather,  despite  its  language,  to  hold  that  such  motions 
presumptively  waive  a  jury  trial.  The  court  in  the  instant  case,  therefore,  is  not 
totally  unjustified  in  relying  upon  the  Wolverine  and  Power  cases. 

2Cf.  Winchell  v.  Hicks  (1859)  18  N.  Y.  558;  Lewis  v.  Jackson  (App.  Div. 
1921)   191  N.  Y.  Supp.  806  (semble). 

3  (1895)  157  U.  S.  154,  157,  15  Sup.  Ct.  566.  The  rule  as  laid  down  in  this 
case  was  dictum,  but  it  has  been  consistently  followed  by  the  federal  courts. 

*  (1919)  250  U.  S.  295,  39  Sup.  Ct.  438. 

5  Southern  Pacific  Co.  v.  United  States  (C.  C.  A.  1915)  222  Fed.  46;  Schultes 
v.  Sickles  (1895)  147  N.  Y.  704,  41  N.  E.  574;  Eastern  D.  P.  Dye  Works  v. 
Travelers'  Ins.   Co.    (App.   Div.   1921)    190   N.   Y.   Supp.  822    (conduct). 


NOTES  359 

Where  the  facts  are  conceded,6  or  where  the  party  having  the  burden  of 
going  forward  with  the  evidence  introduces  no  further  evidence,  the  court 
may  direct  a  verdict,7  and  this  is  proper  whether  both  parties  moved  for  a 
directed  verdict,  or  only  one  of  them,  or  if  neither  of  them  so  moved.  But 
where  such  party  does  introduce  further  evidence,  the  court  may  still  be  called 
upon  to  decide  whether  there  is  sufficient  evidence  to  make  an  issue  for  the  jury. 
The  method  of  requesting  the  court  to  decide  this  preliminary  question  is  to  move 
for  a  directed  verdict  or  nonsuit.  Assume  a  case  where  there  is  an  issue  to 
submit  to  the  jury:  a  motion  to  direct  made  by  either  the  plaintiff  or  defendant 
would  have  to  be  refused.  Is  the  case  any  different  merely  because  both  parties 
happen  to  make  the  motion?  It  is  in  just  such  a  case  that  the  federal  courts 
say  there  is  no  dispute  as  to  the  facts.  In  reality  the  parties  instead  of  agreeing 
on  the  facts  are  asserting  exact  opposites.8  The  proponent  of  each  motion  is 
asserting  that  upon  the  evidence  the  jury  could  not  reasonably  fail  to  find  for  him. 
To  say  there  is  no  dispute  as  to  the  facts  is  simply  the  assertion  of  that  which  is 
not  so.9  The  rule,  therefore,  is  unsound  unless  it  can  be  justified  upon  the  theory 
of  a  waiver  of  the  jury. 

There  is  no  doubt  that  in  civil  cases  the  parties  may  waive  a  jury  and  leave 
the  determination  of  the  facts  as  well  as  the  law  to  the  court.  To  presume  an 
intent  so  to  waive,  from  the  fact  that"  the  parties  moved  for  a  directed  verdict, 
is  to  presume  that  the  parties  intended  to  relinquish  something  for  nothing.  If 
in  such  a  case  the  motion  of  A  be  denied,  the  above  presumption  results  in  the 
court's  deciding  the  case  for  B ;  whereas,  if  there  were  no  such  presumption,  the 
court  would  have  to  submit  the  case  to  the  jury,  and  A  would  at  least  have  the 
chance  of  obtaining  a  favorable  verdict.  Furthermore,  it  should  be  noted  that 
even  though  A  is  entitled  to  a  directed  verdict,  he  may  not  get  it  unless  he 
moves  therefor.  If  he  does  not  so  move,  the  case  may  be  submitted  to  the 
jury.  In  the  event  of  a  verdict  against  him,  his  only  redress  is  a  motion  for  a 
new  trial.  If  this  be  denied,  at  common  law  there  is  no  review  in  the  appellate 
court.10  Therefore,  both  to  entitle  him  to  appellate  review  and  in  the  proper  case 
to  insure  the  prevention  of  a  needless  jury  trial,  he  must  move  for  a  directed 
verdict.  So  it  seems  unreasonable  to  assume  that  the  parties  intended  to  waive  the 
jury  merely  because  they  asked  for  a  ruling  the  request  for  which  was  neces- 
sary to  safeguard  their  interests.  The  courts  applying  the  rule,  evidently  realiz- 
ing the  harsh  consequences  that  would  result  from  treating  mutual  motions  as. 
an  absolute  waiver,  have  rendered  the  rule  more  or  less  impotent  by  regarding 
it  as  a  mere  presumption  of  a  waiver  which  is  overcome  if  at  any  time  before 
judgment    the    party    whose   motion    is    denied   expressly    requests    that    the    case 

6  By  "facts"  are  meant  the  ultimate  facts.  Though  there  may  be  no  conflict 
as  to  the  evidential   facts,  there  may  still  be  as   to  the  ultimate   facts. 

7  In  some  jurisdictions  the  court  may  not  direct  for  the  party  having  the 
burden  of  establishing.  The  question  of  when  a  verdict  should  be  directed  is  dis- 
cussed in  (1922)  22  Columbia  Law  Rev.  256. 

aBroadhurst  v.  Hill  (1912)  137  Ga.  833,  74  S.  E.  422;  Hayes  v.  Kluge  (1914) 
86  N.  J.  L.  657,  92  Atl.  358;  Stauff  v.  Bingenheimer  (1905)  94  Minn.  309,  102 
N.  W.  694. 

9  The  assumption  of  undisputed  facts  probably  arose  from  confusing  a  de- 
murrer to  the  evidence  with  a  motion  to  direct  a  verdict.  For  a  discussion  of  the 
differences  between  demurrers  to  the  evidenc  and  motions  for  dircted  verdicts,  see 
Slocum  v.  New  York  L.  Ins.  Co.   (1913)  228  U.  S.  364,  395,  33  Sup.  Ct.  523. 

10  The  common  law  rule  was  that  there  was  no  review  in  the  appellate  court 
of  the  trial  court's  ruling  on  a  motion  for  a  new  trial.  This  rule  still  obtains  in 
the  federal  courts,  Terre  Haute  &  Indiana  R.  R.  v.  Struble  (1883)  109  U.  S. 
381,  3  Sup.  Ct.  270,  although  it  has  been  changed  by  statute  in  many  jurisdictions,, 
and  to-day  in  those  states  the  appellate  court  can  revie'w  the  trial  court's  ruling  om 
a  motion  for  a  new  trial.     E.  g.,  N.  Y.  Civ.  Prac.  Act  §  609(2). 
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be  submitted  to  the  jury,11  or  impliedly  makes  such  request  by  accompanying  the 
motion  with  a  request  for  instruction,12  or  by  other  conduct  which  negatives  the 
idea  of  waiver.13  In  view  of  the  fact  that  the  rule  may  be  avoided  in  every 
case,  it  would  seem  that  it  is  without  utility  in  the  trial  of  cases  while  it  may 
result  in  depriving  a  litigant  of  his  constitutional  right  to  a  jury  trial  because 
of  the  incompetence  or  ignorance  of  counsel. 


Exercise  of  the  Power  of  Equity  to  Enjoin  Proceedings  in  Another 
State.* — It  is  well  settled  that  the  courts  of  one  state  have  the  power,  in  a  proper 
case,  to  restrain  a  citizen  of  that  state  from  prosecuting  a  suit  against  another 
citizen  in  the  courts  of  a  sister  state.1  The  opinions  say  that  the  decree  operates 
in  personam  and  is  in  nowise  an  interference  with  the  proceedings  of  the  court 
in  the  sister  state.2  The  question,  what  constitutes  a  proper  case  for  the  exercise 
of  such  power,  however,  has  never  been  adequately  answered,  and  the  result  is  a 
confusion  of  conflicting  decisions. 

In  the  absence  of  equitable  considerations  the  general  rule  is  that  where 
suit  may  be  brought  in  either  of  two  tribunals,  that  court  which  first  obtains 
jurisdiction  of  the  case  retains  it;  and  this  extends,  upon  principles  of  comity,  to 
cases  of  conflicting  suits  brought  in  the  courts  of  sister  states.3  The  power  of 
injunction,  therefore,  should  not  be  exercised  capriciously,  nor  merely  to  compel 
litigants  to  use  the  courts  of  their  own  state,  nor  even  because  the  petitioner  has 
good  reason  to  apprehend  a  less  favorable  result  for  himself  in  the  foreign  court.4 

11  See  cases  supra,  footnote  5. 

12  Cf.  Empire  State  Cattle  Co.  v.  Atchison,  etc.  Ry.  (1907)  210  U.  S.  1,  28 
Sup.  Ct.  607. 

13  Eastern  D.  P.  Dye  Works  v.  Travelers  Ins.  Co.,  supra,  footnote  5.  Although 
it  is  said  that  mutual  motions  amount  to  a  waiver  of  a  jury  trial,  it  has  been 
held  that  it  is  not  error  to  submit  a  case  to  the  jury  notwithstanding  the  fact 
that  such  motions  were  unaccompanied  by  an  express  or  implied  negation  of  the 
waiver.  Lake  Superior  Iron  Co.  v.  Drexel  (1882)  90  N.  Y.  87.  The  assumption 
of  no  dispute  of  facts  or  of  a  waiver,  therefore,  seems  unsound. 


*  The  scope  of  this  note  is  limited  to  the  case  where  both  parties  are  resi- 
dents of  the  state  in  which  an  injunction  is  sought.  Where  one  or  both  of  the 
parties  are  not  so  resident,  questions  of  power  and  not  merely  those  of  exercise, 
are  involved. 

1  Culp  v.  Butler  (Ind.  1919)  122  N.  E.  684;  Wabash  Ry.  v.  Peterson  (Iowa 
1919)  175  N.  W.  523;  Reed's  Admx  v.  Illinois  Cent.  R.  R.  (1918)  182  Ky.  455, 
206  S.  W.  794;  Standard  Roller  Bearing  Co.  v.  Crucible  Steel  Co.  (1906)  71  N.  J. 
Eq.  61,  63  Atl.  546;  Claflin  v.  Hamlin   (N.  Y.  1881)   62  How.  Pr.  284. 

It  is  now  settled  beyond  controversy  that  the  exercise  of  this  power  does  not 
offend  the  Federal  Constitution,  especially  §§  1  and  2  of  Article  4,  guaranteeing 
full  faith  and  credit  in  each  state  to  the  judicial  proceedings  of  the  several 
states  and  equality  of  privileges  and  immunities  for  their  citizens.  Cole  v.  Cun- 
ningham (1890)   133  U.  S.  107,  10  Sup.  Ct.  269. 

2  See  cases  supra,  footnote   1. 

In  fact,  however,  the  court  in  Wilson  v.  loseph  (1886)  107  Ind.  490,  491,  8 
N.  E.  616,  seems  correct  in  saying  that  the  "subject  matter  ...  is  .  • 
ultimately  but  indirectly  affected."  For  if,  in  some  manner,  the  enjoined  suit 
were  prosecuted  to  judgment,  the  plaintiff  therein  would  not  only  be  liable  for 
contempt,  but  it  is  submitted  that  where  equitable  defenses  are  permitted,  the  in- 
junction would  be  a  defense  to  a  subsequent  action  on  the  judgment.  Dobson  v. 
Pearce  (1854)  12  N.  Y.  156;  see  (1915)  15  Columbia  Law  Rev.  228,  247  et  seq. 

3  "Not  only  comity  but  public  policy  .  .  .  requires  courts  should  refrain 
from  exercising  their  powers  under  such  circumstances  that  they  may  be  brought 
into  collision  with  each  other,  and  the  rights  of  suitors  lost  sight  of  in  a  useless 
struggle."     See  Harrington  v.  Libby   (N.  Y.  1875)  6  Daly  259,  264. 

«  Royal  League  v.  Kavanagh   (1908)  233  111.  175,  84  N.  E.  178. 
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If  the  controversy  can  be  fairly  and  justly  settled  by  a  suit  in  the  courts  of  a 
sister  state,  a  court  of  the  domiciliary  state  will  not  interfere  to  prevent  the  foreign 
suit.5  And  the  fact  that  the  petitioner  prefers  to  have  the  matter  determined  by 
the  courts  of  his  domicile  is  no  ground  for  interference.6  Nor  will  the  fact  that 
it  will  be  inconvenient  for  him  to  go  to  the  other  state  to  defend  be  sufficient 
ground  in  itself  to  warrant  an  injunction.7  Nor  does  the  fact  that  the  rules  of 
evidence  in  the  petitioner's  domicile  are  more  favorable  to  him  than  are  the 
rules  in  the  sister  state,  afford  reason  for  injunctive  action.8 

It  is  not  necessary,  however,  in  order  to  obtain  relief  to  establish  fraud,  mis- 
representation, accident  or  mistake;  it  is  sufficient  merely  to  show  that  the  pur- 
pose or  necessary  effect  of  the  foreign  action  is  to  gain  for  the  plaintiff  therein 
an  unconscionable  advantage,9  or  to  cause  the  defendant  undue  hardship.10  In- 
junctive relief  is  also  generally  granted  where  the  only  purpose  of  prosecuting  in 
a  foreign  state  is  to  evade  the  effect  of  the  domiciliary  substantive  laws.11  For 
example :  where  the  purpose  is  to  secure  property  exempt  by  the  laws  of  the  domicile 
of  the  parties ; 12  where  a  resident  creditor  proceeds  against  the  property  of  an 
insolvent  debtor  in  the  court  of  a  sister  state,  thereby  interfering  with  bank- 
ruptcy proceedings  in  the  domiciliary  state;13  where  a  receiver  has  been  appointed 
and  the  purpose  is  to  collect  moneys  or  other  assets  to  which,  in  the  domiciliary 
state,  he  is  entitled;14  where  the  intent  is  to  avoid  the  bar  of  the  domiciliary 
Statute  of  Limitations ; 15  where  it  is  sought,  for  the  purposes  of  the  trial,  to 
escape  the  effect  of  agreements  valid  only  in  the  domiciliary  state.16 

The  decisions  frequently  overlook  the  fact  that  in  the  above  circumstances 
the  substantive  rights  of  the  parties  would,  according  to  well-recognized  prin- 
ciples of  the  conflict  of  laws,  be  settled  in  other  states  by  the  rule  laid  down  by 
the  law  of  the  place  where  the  transaction  took  place,  unless  such  rule  be 
opposed  to  the  public  policy  of  the  forum.17     It  should  be  noted,  however,   that 

s  Wyeth  Hardzvare,  etc.  Co.  v.  Lang  (1893)  54  Mo.  App.  147,  aff'd  (1894)  127 
Mo.  242,  29  S.  W.  1010. 

6C/.  Bcllozvs  Falls  Bank  v.  Rutland,  etc.  R.  R.    (1856)   28  Vt.  470. 

•  Edgell  v.  Clark   (1897)    19  App.  Div.  199,  45  N.  Y.  Supp.  979. 

sIbid.;  see  Reed's  *Adm'x  v.  Illinois  Cent.  R.  R.,  supra,  footnote  1,  p.  799; 
Wabash  Ry.  v.  Peterson,  supra,  footnote  1,  p.  526. 

As  pointed  out  infra,  footnote  11,  a  difference  in  the  substantive  law  is 
ground  for  an  injunction.  But  obviously  the  courts  vary  almost  necessarily  in 
matters  of  procedure.  Therefore,  if  the  foreign  courts  are  to  be  allowed  to  try 
any  case  of  this  class,  a  variance  in   the  procedure  must  be  deemed  immaterial. 

9  Miller  v.  Gittings  (1897)  85  Md.  601,  37  Atl.  372;  Claflin  v.  Hamlin,  supra, 
footnote   1.  10  See  cases  infra,  footnote  19. 

11  "Equity  will  enjoin  suits  in  other  states  where  there  is  fraud,  oppression, 
vexation,  injustice,  or  unconscientious  advantage;  and  most  especially  where 
there  is  an  attempt  to  evade  or  defeat  the  operation  of  the  laws  of  the  state  where 
both  parties  to  the  suit  reside."     Miller  v.   Gittings,  supra,  footnote  9,  p.  623. 

12  Wilson  v.  Joseph,  supra,  footnote  2;  Snook  v.  Snetzer  (1874)  25  Ohio  St. 
516;  Griggs  v.  Doctor  (1895)  89  Wis.  161,  61  N.  W.  761. 

13  Cole  v.  Cunningham,  supra,  footnote  1;  Cunningham  v.  Butler  (1886)  142 
Mass.  47,  6  N.  E.  782;  Hazvkins  v.  Ireland  (1896)  64  Minn.  339,  67  N.  W.  73. 

14  Vermont  R.  R.  v.  Vermont  Cent.  R.  R.   (1873)   46  Vt.  792. 

15  Culp  v.  Butler,  supra,  footnote  1;  contra,  Tlwrndike  v.  Thorndike  (1892) 
142  111.  450,  32  N.  E.  510.  16  Dinsmorc  v.  Nercsheimer  (N.  Y.  1884)  32  Hun.  204. 

^Northern  Pac.  R.  R.  v.  Babcock  (1894)  154  U.  S.  190,  14  Sup.  Ct.  978; 
Louisville  &  Nashville  R.  R.  v.  Smith  (1909)  135  Ky.  462,  122  S.  W.  806;  see 
(1919)  28  Yale  Law  Journ.  503. 

Holmes.  /.,  in  Walsh  v.  New  York,  N.  H.  &  H.  R.  R.  (1894)  160  Mass.  571, 
572,  36  N.  E.  584:  "...  as  between  the  states  of  this  Union,  when  a  transi- 
tory cause  of  action  has  vested  in  one  of  them  under  the  common  law  as  there 
understood  and  administered,  the  mere  existence  of  a  slight  variance  of  view  in 
the  forum  resorted  to,  not  amounting  to  a  fundamental  difference  of  policy,  should 
not  prevent  an  enforcement  of  the  obligation  admitted  to  have  arisen  by  the  law 
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though  the  courts  so  declare  the  law,  nevertheless  where  the  right  to  be  adjudi- 
cated is  not  controlled  by  statute,  forums  will  often  apply  to  it  the  principles  of 
the  common  law  as  they  themselves  have  interpreted  and  expounded  it,  without 
examining  into  the  decisions  of  the  courts  of  the  original  state.18 

If  the  suit  in  the  foreign  state  be  "vexatious,"  it  is  fairly  well  established  that 
such  suit  will  be  enjoined.19  In  determining  whether  the  action  is  "vexatious,"  the 
courts  generally  look  at  the  consequences  of  the  threatened  action  rather  than 
require  a  specific  intent  to  harass  and  annoy  the  defendant.20  The  courts  now  21 
realize  both  that  the  requirements  of  interstate  comity  should  not  be  allowed  to 
interfere  with  the  just  settlement  of  controversies,  and  that  the  courts  have  the 
actual  power  to  control  activities  of  their  citizens  beyond  the  limits  of  their  terri- 
torial jurisdiction.  The  way  is  therefore  paved  for  the  application  of  the  same 
equitable  principles  to  cases  of  this  class  as  are  applied  to  any  prayer  for  an 
injunction. 

In  a  transitory  action  the  plaintiff  may  bring  suit  wherever  the  defendant 
may  be  found  and  served,  and  where  it  is  sought  to  enjoin  such  a  suit  brought 
in  a  state  other  than  the  domiciliary  state,  the  court  in  which  an  injunction  is 
sought  should  balance  the  equities  on  the  facts  of  each  particular  case  in  order  to 
determine  how  justice  may  best  be  served.22     Thus  it   should  be  taken   into  con- 

which  governed  the  conduct  of  the  parties." 

Furthermore,  in  the  instant  case,  the  substantive  law  would  be  administered 
and  applied  in  other  courts  as  it  would  in  the  domiciliary  state,  because  the  action 
was  brought  under  the  Federal  Employers'  Liability  Act,  which  insures  uni- 
formity of  substantive  law  in  every  court  in  which  such  action  is  brought. 
Central  Vt.  R.  R.  v.  White  (1915)  238  U.  S.  507,  35  Sup.  Ct.  865. 

18  For  example,  Alabama  has  established  a  rule  that  one  who  goes  upon  a 
railroad  track  without  stopping,  looking,  and  listening  is  guilty  of  contributory 
negligence,  and,  therefore,  cannot  recover  damages  for  an  injury  caused  by  the 
negligence  of  the  railroad  company.  In  an  action  in  a  Georgia  court  on  a  cause 
of  action  arising  in  Alabama  and  involving  the  above  point  of  law,  the  court 
will  apply  to  it  the  principles  of  the  common  law  as  it  is  accustomed  to  administer 
it.  Adjudication  in  the  Georgia  court  would,  therefore,  deny  to  an  Alabama  com- 
plainant the  benefit  of  that  which  is  a  perfect  legal  defense  in  his  own  state,  where 
the  accident  occurred.  See  Weaver  v.  Alabama  Gt.  So.  R.  R.  (1917)  200  Ala. 
432.  76  So.  364. 

19  "Relief  will  only  be  granted  when  the  facts  plainly  show  that  the  institution 
of  the  suit  in  the  foreign  state  was  for  the  purpose  of  securing  to  the  plaintiff 
some  unfair  or  unconscionable  advantage  either  under  law  or  fact,  or  that  the 
prosecution  would  subject  the  defendant  to  such  great  and  unnecessary  incon- 
venience and  expense  as  to  make  it  appear  that  the  foreign  forum  was  selected 
for  the  purpose  of  vexatiously  harassing  the  defendant."  Reed's  Adtn'x  v.  IIIin<>is 
Cent.  R.  R.,  supra,  footnote  1,  p.  465;  Mason  v.  Harlow  (1911)  84  Kan.  277.  114 
Pac.  218;  Claflin  v.  Hamlin,  supra,  footnote  1.  Cf.  Field  v.  Holbrook  (N.  Y. 
1856)  3  Abb.  Pr.  377 ;  Kittle  v.  Kittle  (N.  Y.  1878)  8  Daly  72.  in  which  cases 
foreign  suits  were  enjoined  because  there  were  pre-existing  domiciliary  suits  in 
which   complete  justice  could  be  done. 

-"  Standard  Roller  Bearing  Co.  v.  Crucible  Steel  Co..  supra,  footnote  1  ;  Reed's 
Adm'x  v.  Illinois  Cent.  R.  R.,  supra,  footnote  1;  see  Wabash  Ry.  v.  Peterson, 
supra,   footnote   1,  p.   527. 

JI  It  was  at  first  held  that  after  suits  were  commenced  in  one  of  the  states, 
it  was  inconsistent  with  interstate  comity  that  their  prosecution  should  be  con- 
trolled by  the  courts  of  another  state,  and  so  an  injunction  would  not  issue  to 
restrain  a  proceeding  already  pending  in  the  courts  of  a  sister  state.  Harris  v. 
Pullman  (1876)  84  111.  20;  Lockwood  v.  Nye  (Tenn.  1852)  2  Swan.  515;  Mead  v. 
Merriti  (N.  Y.  1831)  2  Paige  402;  Williams  v.  Ayrault  (N.  Y.  1860)  31  Barb. 
364. 

"If,  upon  balancing  the  convenience  likely  to  result  to  the  different  parties, 
it  appears  that  the  questions  involved  can  be  more  conveniently  litigated  in  the 
foreign  court,  an  injunction  will  be  refused.  And  if  it  be  made  to  appear  that  the 
matters  in  controversy  can  be  more  expeditiously  adjusted  and  the  end  of  justice 
better  attained  in   the  jurisdiction   where   the   parties   then   are,   proceedings   in   the 
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by  bringing  die  action  in  tne  foreign  stale,  it  is  difficult  to  see  why  the  state    a 
domicile  should  permit  him  to  compel  the  defendant  to  go  to  needless  trouble 
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The  recent  case  of  Chicago,  D  IcGimUy  (Wis.  1921)   185 

NT.  W.  218,  fully  illustrates  the  difficulties  inherent  in  the  subject.  A  Wisconsin 
-i  :  ;y  :;  —  :ri-.:  :r.  ■■  i;  :  Jri  r  V  -  -  ■  .  ;-_i  ;  ir  err.:  yet  ;  -  :er 
Employers'  liability  Act  for  injuries  sustained  in  an  accident  in  Wisconsin.  The 
plaintiff  was  a  resident  of  Wisconsin.  The  corporation  sought  an  injunction  re- 
straining the  further  prosecution  of  the  Minnesota  action.  It  alleged,  inter  aim, 
(1)  that  all  the  material  witnesses  resided  in  Wisconsin,  and  could  not,  there- 
:';re  :t  ::~;t'..ri  :;  :er.::'y  ::.  r-.r-  '.  -.•tr'.rt  :r.e  V.  --■....  .-■  '_  ■-■._-,  ■  --_=■_ 
the  action  was  In  ought  in  a  county  five  hundred  miles  from  the  scene  of  the 
i:::ier.t.  tree  ',■=-.-:. :.;r.=-.~  v.  ■-,-_  laurti  u--.e  :e:-iry  :r.:;r.vtr.;tr  ;e  ar .1  e:oe-.;.e  ; 
that  the  petitioner  would  be  prejudiced  if  the  trial  were  permitted  to  be  held  in 

■  -.   ■  ■■.  •.  i  : ;  t   i    .  r  i  -  —    :         -  :      _  -    - 

.T.'rl.t  :er  :;r.:urr:r.i-  ;_r;r;  —ay  rerier  l.  eri:::  :r  :•.'.--  -.--;-.i  -  --.::  -±e 
:t::::::e:  -v.-j'.i  ;.t  it;r..ti  ;:'  re  :  -  ..-.^t  ::'  ~.iv:r.i-  rr.e  . --.i.-y  -•  .e  ■■•  rr.t 
premises;  and  (5)  that  the  suit  was  procured  by  "ambulance  chasing."  The  com- 
plaint was  dismissed,  because  there  was  no  evidence  of  hardship,  oppression  or 
:'-u: 

It  seems  harsh  and  unnecessary,  in  the  instant  case,  either  to  compel  the 

'f-.-r.tr  -.'.   z.-t  :t;i:rr.:ry     y    it:  :i.r :: •..-    -vr.tr.    .■r.'.z.r.z    \ --.   :r.    l  :.i:t   v.htr:     : 
:ir_   it    iru^r:    v.;:r.;u:    it:r.rr.t-:    ::    -_r.e    :'i:.-_f    -•:'.!     :':v.i:t    -_r.e    r-ti    ::    it- 
fending  by  that  method;  **  or  else  to  compel  him  to  pay  for  bringing  u 
fire  hundred  miles,  which  is  a  direct  pecuniary  injur  3  one,  ho* 

■  t-:ri  :r:t:t-:  :r.   ±e   ::~    ::  ;r::ti_rt    ir.i    ±ere::rt     ir.   :-. -~::.  :r.    fr:uii   r.:: 
;rjt   y.rr.'  y   :t:i.:;t   :r.    :r.t    ?:i"t   "trt   my    :t   i   "tn  ::   ".:r.:j:    ;re   :  :r-:nrrer.:e 
of  all  the  jurors.23     Similarly,  i:  jmed  that  both  parties  would  be  z 

Ji  a  trial  in  one  court  as  in  the  other;  **  but  it  should  be  noted 
petitioner  is  actually  deprived  of  the  use  of  real  evidence.  The  mx*me-r  in  vhkh 
:r.e  ir.:rr.ey  se.urti  :rt  ::.-.z  \r. :  -jr.t  :i::  :r.i:  ±t  .-m::  ~i;  :r:_rh:  i:  i  rTi: 
distance  are,  in  the  absence  of  other  explaining  evidence,  significant,  though  not 
controlling,  factors  in  determining  whether  or  not  the  suit  was 
view  of  the  facts  of  die  instant  case,  the  foreign  suit  seems  purposely  vexatious, 
:i_--g  ±t  itftr.iir.:  \r.~--..r.  uri_t  Lri  _-rt::-iy  -^rifh::  n::  :r..y  -■  -;_: 
the  accrual  of  any  legitimate  benefit  to  the  plaintiff,  but  also  at  the  expense 


cocr-      _:    die   foreign  country  will   be  enjoined."      H  zr.  -  -     r. 

:"j  :    j  ::.: 

33  Some  jurisdictions  hold  that  in  an  action  quia  timet  the  petitioner  is  often 
amply  protected  by  perpetuating  his  evidence  under  statute.  I 

(1872)  49  X.  Y.  373.  It  is  clear,  however,  that  testimony  by  deposition  renders 
it  impossible  for  the  jury  to  judge  of  the  credibility  of  the  witnesses.  It  needs 
no  argument  to  show  that  under  certain  circumstances  this  may  severely  preju- 
'-.'.'   -Jr.t   :  t~:  :rtr 

2*In  Wabash  Ry.  v.  Peterson,  supra,  footnote  1,  the  court  [such 

i-    ";--••  :s"    \rr.   :rr t:iri';;t    :r.t     :t:i_rt     r.t      r:^-    :::   ±z    ;  _-;■   —    irt     i'.-  ; 
looHtaxabk,  and  they  could  not  be  recovered  for.  no  matter  how  rich  is  the  pi 
'■■•'■:    ~s.kt;   ?u;h    :  jm-.    rt:trri- 

-:  5 re  ryr-z    :':  ::r::r   ; 

*■  See  J^eesfr  JJw'x  v.  Illinois  Cent.  R.  R^,  supra,  footnote  1,  p.  799. 

"See  Aid.  pp.  798,  799. 
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actually  hampering  the  administration  of  justice.28     The   decision,   therefore,   can 
scarcely  be  justified. 

28  A  foreign  suit,  however,  was  not  enjoined  where  it  appeared  that  the  plain- 
tiff therein  intended  to  become  a  resident  of  the  foreign  jurisdiction,  being  de- 
sirous of  residing  there,  among  other  reasons,  in  order  to  obtain  medical  treat- 
ments. Pennsylvania  Coal  Co.  v.  Hurney  (1916)  252  Pa.  St.  564,  97  Atl.  736. 
Such  facts  purged  the  suit  of  any  inequitable  characteristics  and  serve  to  illus- 
trate a  proper  case  for  the  prosecution  of  the  suit  in  the  foreign  state ;  indeed,  it 
would  have  been  inequitable  to  have  required  that  the  suit  should  be  brought  else- 
where.   Cf.  Folhcs  v.  Central,  etc.  Ry.  (1918)  202  Ala.  376.  80  So.  458. 
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The  Uniform  Ocean  Bill  of  Lading. — With  the  revival  of  international 
shipping  on  a  large  scale  at  the  conclusion  of  the  World  War,  the  question  of 
the  adoption  of  a  uniform  bill  of  lading  for  ocean  shipments  is  once  more  claim- 
ing general  attention.  That  there  is  a  demand  for  such  a  bill,  clearly  setting  forth 
the  obligations  and  rights  of  the  parties  in  interest,  is  evidenced  by  the  widespread 
interest  in  the  Hague  and  London  conferences  of  1921,  and  the  July  hearings  be- 
fore the  committee  of  the  House  of  Representatives  wherein  the  question  came 
up  for  discussion.1  Granting  the  desirability  of  such  a  form  bill,  the  question 
remains :  Is  its  adoption  and  enforcement  to  be  sought  by  legislative  enactment  or 
by  mutual  agreement  among  the  shippers,  carriers,  bankers,  and  insurance  under- 
writers ? 

Charles  S.  Haight  of  the  New  York  Bar,  Chairman  of  the  Bill  of  Lading 
Committee  of  the  International  Chamber  of  Commerce,  has  gone  on  record  as 
unequivocally  favoring  the  latter  method,  in  an  article  prepared  for  publication  by 
the  Chamber  in  Europe.2  The  report  of  the  delegates  of  the  British  Bankers' 
Association  to  the  Hague  Conference  of  the  International  Law  Association  3  is  in 
accord  with  this  policy,  which  was  adopted  by  the  London  conference  and  has 
been  approved  by  other  organizations  and  individuals  interested  in  the  problem.4 
Below  will  be  noted  briefly  the  chief  grounds  for  and  objections  to  taking  this 
stand. 

Expedition  is  of  primary  importance.  A  survey  of  legislative  progress  in 
this  country  alone  shows  how  notoriously  slow  the  lawmaking  body  is  to  pass 
measures  of  this  kind,  with  the  great  number  of  other  more  directly  appealing 
problems  continually  clamoring  for  the  legislator's  attention,  and  the  necessarily 
cumbersome  process  by  which  all  are  attacked.  There  are  at  least  a  dozen 
countries 5  whose  assent  to  some  uniform  bill  is  essential  to  make  the  scheme 
universally  adopted  and  hence  effective.  Even  assuming  that  measures  could  be 
introduced  into  the  legislature  of  each  one  within  a  short  time,  it  seems  utterly 
improbable  that  the  assent  of  even  a  small  number  could  be  secured  before  a 
good  many  years  more  under  the  present  chaotic  system  will  have  gone  by. 
On  the  other  hand,  unofficial  representatives  of  the  commercial  interests  of  most 
of  these  sovereignties  have  already  expressed  their  approval  of  the  Hague  Rules 
of  1921.     These  interests  will  be  represented  yearly  in  the  meetings  of  the  Inter- 

1  See,  for  example,  Hearings  before  the  Subcommittee  on  Marine  Insurance 
of  the  Committee  on  the  Merchant  Marine  and  Fisheries  of  the  House  of  Repre- 
sentatives (July  18,  19  and  20,  1921),  particularly  the  testimony  of  the  representa- 
tive of  the  Insurance  Company  of  North  America,  p.  218,  the  letter  from  the 
manager  of  the  Southern  Lumber  Exporters'  Ass'n,  pp.  401,  403,  and  that  of 
the  president  of  the  National  Association  of  Waste  Material  Dealers,  p.  406,  and 
the  report  of  the  Imperial  Shipping  Committee,  pp.  417,  421.  The  latter  deals 
primarily  with  the  necessity  for  uniform  shipping  legislation  within  the  British 
Empire,  but  the  discontent  voiced  with  the  general  situation  is  universal. 

2  The  concluding  paragraphs   of  this  article   furnish  the  basis  for  this  note. 

3  Report  of  Sir  James  Hope  Simpson  and  Mr.  W.  W.  Paine  on  the  Meetings 
of  the  Maritime  Law  Committee  of  the  International  Law  Ass'n  (Aug.  30  to 
Sept.  2,  1921)  §3. 

4  See,  e.  g.,  supra,  footnote  1,  and  supra,  footnote  3. 

5  Besides  England  this  includes  Canada,  Australia,  and  New  Zealand,  which 
have  their  own  statutes  regulating  bills  of  lading,  and  now,  probably  Ireland. 
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national  Chamber  of  Commerce  and  in  the  conventions  of  other  world-wide  com- 
mercial and  political  institutions.  Thus  it  appears  not  unreasonable  that  within  a 
comparatively  short  period  an  adoption  agreement  may  be  reached  through  these 
channels. 

Moreover,  by  any  other  means,  uniformity  seems  impossible,  even  if  it  were 
possible  to  secure  the  enactments.  The  legislator's  ear  is  always  acutely  attuned 
to  the  desires  of  his  constituents,  particularly  the  large  commercial  interests.  In 
the  Hague  Bill  of  Lading  as  drawn  up,  and  necessarily  in  any  other  that  might  be 
devised,  each  party  involved  in  the  business  of  trans-oceanic  shipping  has  made 
certain  concessions  in  order  to  secure  certain  guaranties.  It  is  thus  an  embodi- 
ment of  conflicting  economic  interests,  and  it  is  patent  to  what  length  such  in- 
terests would  go,  working  through  lobbies,  elaborate  propaganda  and  even  direct 
pressure  on  the  lawmakers  to  eliminate  from  the  bill  features  not  advantageous 
to  the  particular  interest.  To  hope  that  the  bill  of  lading  would  be  passed  in  its 
original  form  in  even  two  or  three  of  the  nations  interested,  is  optimistic;  to  ex- 
pect a  general  uniformity  is  fantastic. 

It  is,  however,  pretended  by  no  one  that  any  bill  when  drawn  up,  no  matter 
how  carefully,  is  the  last  word  on  the  subject.  The  Hague  Bill  is  the  product 
of  the  careful  study  of  probably  the  most  capable  minds  available,  but  it  is 
admittedly  only  a  starting  point.  Minor  changes  will  have  to  be  made  as  their 
advisability  is  suggested  by  actual  practice  in  the  use  of  the  document.  As  eco- 
nomic conditions  alter,  fundamental  amendments  and  additions  will  undoubtedly 
be  imperative.  To  sew  up  control  of  these  changes  in  the  legislatures  would  be 
fatal  to  any  hope  of  speedy  alteration  to  meet  the  needs  of  changing  times.  With 
the  control  kept  in  the  hands  of  the  unofficial  body  which  originally  presented  the 
Rules,  these  modifications  could  be  made  by  the  parties  really  vitally  interested 
with  the  least  possible  delay  and  the  greatest  efficacy. 

Such  a  plan  of  adoption  and  enforcement  by  mutual  agreement  is  feasible. 
The  provisions  of  the  York-Antwerp  Rules6  in  regard  to  the  adjustment  of 
average  have  been  generally  incorporated  into  ocean  bills  of  lading  by  voluntary 
acceptance.  Moreover,  a  powerful  sanction  for  the  compulsory  use  of  a  uniform 
bill  may  be  secured  from  the  bankers.  Their  assistance  is  essential  to  the  financing 
of  practically  all  international  commercial  transactions.  Such  a  bill  is  highly 
advantageous  to  them  and  they  have  been  among  the  first  to  demand  it.  At  present 
not  only  are  their  interests  in  shipments  not  sufficiently  safeguarded,  but  their 
work  is  continually  increased  and  made  less  profitable  by  the  fact  that  almost 
every  carrier  uses  a  different  bill  from  that  used  by  the  others,  besides  using 
varied  ones  for  each  different  class  of  commodity  shipped.  Before  acceptance  as 
security,  each  bill  must  thus  be  individually  studied,  and  even  then  the  acceptor 
cannot  be  at  all  certain  as  to  the  extent  to  which  his  investment  is  protected.  They 
have  their  national  and  international  organizations,  including  practically  every 
bank  engaged  in  this  type  of  business.  A  refusal  to  accept  any  bill  not  in  the 
standard  form  will  enforce  universal  adoption  as  effectively  as  legislative  com- 
pulsion. 

British  shipowners  have  protested  against  the  adoption  of  any  rules  on  the 
ground  that  this  savors  of  "State  Control,"  7  the  ever  present  bugbear  of  com- 
mercial interests  which  have  long  enjoyed  comparative  immunity  from  govern- 
mental coercion.  By  voluntary  adoption,  however,  such  control  may  be  avoided, 
whereas  if  something  is  not  done  to  remedy  conditions  the  very  legislative  action 

6  A  code  of  rules  adopted  at  international  conferences  in  1864,  1877,  and 
1890.     See  Scrutton,  Charterparties  and  Bills  of  Lading  (17th  ed.  1914)  266n.  (1). 

7  Supra,  footnote  3 
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which  is  so  much  feared  seems  inevitable,  to  judge,  as  Mr.  Haight  has  pointed 
out,  from  the  report  of  the  Imperial  Shipping  Committee.  8 

Others  have  feared  that  shippers  may  be  willing  to  waive  the  application 
of  the  rules  in  certain  particulars  for  a  lowering  of  the  freight  rate.  Such  a 
doubt  is  unfounded  for  three  reasons.  In  the  first  place,  it  is  to  be  hoped  that 
reliance  may  be  placed  on  the  integrity  of  the  shippers  and  shipowners  in  uphold- 
ing an  agreement  to  which  they  have  become  parties.  Secondly,  as  pointed  out 
above,  the  strong  financial  arm  of  the  banks  may  be  relied  on  to  force  acquiescence, 
if  necessary.  Finally,  there  is  always  the  fear  of  legislative  interposition  in  the 
event  of  failure  of  the  scheme.    Non-cooperation  by  any  party  would  mean  failure. 

A  uniform  ocean  bill  of  lading  must  be  adopted  in  the  very  near  future. 
Those  who  seek  to  have  it  made  effective  by  mutual  agreement  rather  than  by 
legislative  enactment  have  every  practical  and  theoretical  argument  in  their  favor 
and  will,  it  is  hoped,  succeed. 

8  Supra,  footnote  1. 


REGENT  DECISIONS 

Admiralty — Jurisdiction" — Workmen's  Compensation  Law. — The  libellant  was 
injured  while  engaged  in  repair  work  of  non-maritime  character  on  a  partially 
completed  vessel  lying  in  navigable  water.  He  brought  an  action  in  admiralty, 
alleging  negligence  of  the  respondent  company.  A  Workmen's  Compensation 
Act  covered  the  libelant's  employment  and  provided  that  in  the  absence  of  notice 
by  the  parties  that  they  did  not  wish  to  come  under  the  Act,  it  would  apply.  The 
parties  had  indicated  a  desire  to  accept  it.  The  remedy  under  the  statute  was 
exclusive.  Held,  relief  in  admiralty  refused.  Grant  Smith-Porter  Ship  Co.  v. 
Rhode  (1922)  42  Sup.  Ct.  157. 

The  United  States  Supreme  Court  held  the  New  York  Workmen's  Compensa- 
tion Act  invalid  as  applied  to  one  engaged  in  maritime  work;  the  remedy 
under  the  Act  not  being  one  saved  to  suitors  from  the  exclusive  admiralty  juris- 
diction of  the  federal  courts  by  the  "saving  clause"  of  the  Judiciary  Act  of 
1789.  Southern  Pacific  Co.  v.  Jensen  (1917)  244  U.  S.  205,  37  Sup.  Ct.  524.  An 
amendment  to  the  "saving  clause"  allowing  remedies  under  the  state  Compensa- 
tion Law  was  held  unconstitutional  when  applied  to  one  killed  in  maritime  service 
where  admiralty  had  jurisdiction.  Knickerbocker  Ice  Co.  v.  Stewart  (1920)  253 
U.  S.  149,  40  Sup.  Ct.  438.  The  instant  case  limits  the  doctrine  laid  down  in 
the  preceding  cases.  Admiralty  would  ordinarily  have  had  jurisdiction.  Leathers 
v.  Blessing  (1881)  105  U.  S.  626;  see  The  Plymouth  (U.  S.  1865)  3  Wall.  20,  33, 
34.  Yet  in  the  instant  case  a  Workmen's  Compensation  Act  making  an  award 
under  it  an  exclusive  remedy  was  held  to  abrogate  the  right  to  recover  damages 
in  an  admiralty  court  when  neither  the  plaintiff's  general  employment  nor  his 
activities  at  the  time  of  injury  had  any  direct  relation  to  navigation  or  commerce. 
The  prior  decisions  were  based  primarily  on  the  need  for  uniformity  of  admiralty 
law.  The  court  in  the  instant  case  indicates  a  tendency  to  recede  from  the  strict 
doctrine  of  those  cases  when  the  character  of  the  work  is  not  essentially  maritime. 
Hence  the  need  for  uniformity  is  not  so  compelling. 

I 
kruptcy — Effect  on  Tax  Claims — Barring  of  Federal  Government. — An 
income  tax  was  due  from  the  bankrupt  to  the  United  States  prior  to  adjudication. 
The  government  filed  no  proof  of  claim.  On  motion  and  petition  of  the  trustee, 
the  United  States  was  barred  from  participation  in  the  estate.  On  appeal,  held, 
order  affirmed.  In  the  matter  of  Alma  Anderson  (C.  C.  A.  2d  Cir.  1922)  66  N.  Y. 
L.  J.  S29. 

This  case  raises  the  question  of  the  effect  of  bankruptcy  upon  a  federal  claim 
for  taxes.  Claims  for  taxes  are  provable  claims  under  the  Bankruptcy  Act  of 
1898.  Courts  ingeniously  bring  them  within  §  63(4)  as  quasi-contractual  obliga- 
tions. Kaw  Boiler  Works  v.  Schull  (C.  C.  A.  1916)  230  Fed.  587.  This  interpre- 
tation is  confirmed  by  §  17(1)  of  the  Act.  But  they  enjoy  a  peculiarly  privileged 
position.  They  have  priority  over  all  other  claims,  but  not  over  the  actual  and 
necessary  expense  of  preserving  and  administering  the  estate.  Bankruptcy  Act 
§  64a;  State  of  New  Jersey  v.  Lovell  (C.  C.  A.  1910)  179  Fed.  321  ;  In  re  Jacobsnn 
(C.  C.  A.  1920)  263  Fed.  883.  Furthermore  a  discharge  in  bankruptcy  does  not 
release  the  debtor  from  tax  claims.  Bankruptcy  Act  §  17(1).  Again,  though 
taxes  are  provable  claims,  the  trustee  is  under  a  duty  to  pay  them  even  if  no  proof 
of  claim  is  filed.    Bankruptcy  Act  §  64a;  Sianard  v.  Dayton    (C.  C.   A.   1915)  220 
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Fed.  441;  see  In  re  William  F.  Fisher  &  Co.  (D.  C.  1906)  148  Fed.  907,  912; 
In  re  Kallak  (D.  C.  1906)  147  Fed.  276,  277.  But  a  trustee  questioning  a  tax 
claim  should  have  some  way  to  get  the  claim  before  the  bankruptcy  court,  which 
has  the  power  and  duty  to  examine  its  amount  and  validity.  In  re  W.  P.  Williams 
Oil  Corp.  (D.  C.  1920)  265  Fed.  401.  By  thus  obviating  the  delay  incident  to  pay- 
ment of  the  tax  under  protest  and  suing  for  a  refund,  the  final  settlement  of  the 
bankrupt's  estate  is  expedited.  The  instant  case,  therefore,  reaches  a  desirable 
result. 

Bonds — Joint  Obligees — Non-Joinder  of  Parties. — P  obtained  a  temporary  in- 
junction restraining  the  plaintiff  from  collecting  two  judgments  for  rent  and  re- 
straining one  X  from  prosecuting  a  pending  action.  P  gave  bond  with  the  defendant 
as  surety,  running  to  the  plaintiff  and  X  jointly.  The  bond  was  conditioned  that 
P  pay  the  plaintiff  and  X  "all  such  costs  and  damages  as  shall  be  awarded  to 
anyone  or  more  of  the  said  defendants  jointly  or  severally  against  the  said  com- 
plainants in  case  the  said  injunction  shall  be  dissolved."  The  injunction  was  dis- 
solved as  to  the  plaintiff  but  sustained  as  to  X.  Executions  upon  the  plaintiff's 
judgments  were  returned  "no  property  found  and  no  part  satisfied."  Thereupon 
the  plaintiff  brought  suit  against  the  defendant  on  the  bond,  but  failed  to  join  X. 
Held,  for  the  defendant.     Baker  v.  Peterson    (111.   1921)    133  N.  E.  214. 

As  a  matter  of  strict  common  law  the  case  is  undoubtedly  sound.  McMahon 
v.  Webb  (1876)  52  Miss.  424.  One  state,  however,  has  allowed  the  joint  obligee 
who  has  been  damaged  to  sue  without  joining  the  others.  White  v.  Bowman 
(Tenn.  1882)  10  Lea  55.  New  York  reached  the  same  result  by  statute.  Pearce 
v.  Hitchcock  (1849)  2  N.  Y.  388.  In  some  jurisdictions  under  statutes  providing 
that  no  action  shall  be  defeated  by  the  non-joinder  of  parties  and  that  parties  may 
be  added  or  substituted  by  order  of  the  court  at  any  stage  of  the  cause  as  ends 
of  justice  may  require,  the  plaintiff  would  not  have  failed.  N.  J.  Prac.  Act 
(1912)  §  9;  N.  Y.  Civ.  Prac.  Act  §  192.  It  should  be  noted  that  in  the  instant  case 
the  court  bases  its  decision  upon  the  granting  clause  and  refuses  to  give  any 
effect  whatever  to  the  condition.  The  result  is  unfortunate.  Of  course  the 
plaintiff  could  have  joined  his  joint  obligee.  See  Painter  v.  Munn  (1897)  117 
Ala.  322,  338,  23  So.  83 ;  McMahon  v.  Webb,  supra,  425.  The  plaintiff  was  deprived 
of  a  meritorious  claim  because  of  a  mistake  in  pleading.  A  result  more  equitable 
and  more  consonant  with  the  merits  of  the  case  would  have  been  reached  if  the 
court  had  ignored  the  granting  clause  and  merely  considered  the  condition.  Such 
procedure  is  not  unusual.  In  determining  damages  upon  penal  bonds,  courts  only 
consider  the  condition  and  refuse  to  enforce  the  penalty  stipulated  in  the  grant- 
ing clause.  Moore  v.  Kline  (1914)  26  Colo.  App.  334,  143  Pac.  262;  Summit  v. 
Morris  Traction  Co.  (1913)  85  N.  J.  L.  193,  88  Atl.  1048;  O'Brien  v.  Illinois 
Surety  Co.  (C.  C.  A.  1913)  203  Fed.  436. 

Constitutional  Law — Foreign  Corporations — Service  on  Agents — Causes  oe 
Action  Arising  Outside  oe  State. — The  defendant,  a  foreign  corporation,  was 
sued  on  a  contract  to  be  executed  outside  the  state.  Service  was  had  on  the  de- 
fendant's agent,  appointed  as  required  by  statute,  to  receive  service.  The  defend- 
ant at  the  time  of  service,  had  not  done  work  in  the  state  for  nearly  a  year,  and 
had  removed  its  workmen  and  property.  Held,  for  the  defendant.  The  corpora- 
tion, by  appointing  an  agent,  has  agreed  to  be  bound  by  the  statute.  But  since 
the  state  has  not  held  that  compliance  with  the  statute  gives  it  jurisdiction  when 
the  corporation  has  ceased  to  do  business  in  the  state,  the  federal  court  will  not 
so  construe  it,  and  therefore  the  service  is  bad.  The  Robert  Mitchell  Furniture 
Co.  v.  Selden  Breck  Construction  Co.  (1921)  42  Sup.  Ct.  84. 

A   state  may  impose  conditions   on   a   foreign  corporation   seeking  to   do  busi-- 
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ness  within  its  limits.  Paul  v.  Virginia  (U.  S.  1868)  8  Wall.  168.  By  doing 
such  business,  the  corporation  is  assumed  to  consent.  See  57.  Clair  v.  Cox 
(1882)  106  U.  S.  350,  356,  1  Sup.  Ct.  354.  Federal  courts  interpret  statutes 
authorizing  state  officials  to  receive  service  for  non-resident  corporations  as  apply- 
ing only  to  causes  of  action  arising  in  the  state.  Simon  v.  Southern  Ry.  (1915) 
236  U.  S.  115,  35  Sup.  Ct.  255.  But  if  a  state  court  holds  that  a  statute  requiring 
appointment  of  an  agent  gives,  upon  compliance  therewith,  jurisdiction  over 
causes  of  action  arising  outside  the  state,  the  federal  courts  follow  that  con- 
struction and  sustain  the  statute.  Pennsylvania  Fire  Ins.  Co.  v.  Gold  Issue  Mining 
Co.  (1917)  243  U.  S.  93,  37  Sup.  Ct.  344.  The  distinction  is  made  because  the  con- 
sent in  Simon  v.  Southern  Ry.,  supra,  was  fictitious;  but  where,  as  in  Pennsylvania 
Fire  Ins.  Co.  v.  Gold  Issue  Mining  Co.,  supra,  an  agent  is  appointed,  the  consent  is 
actual.  See  Bagdon  v.  Philadelphia  &  Reading  C.  &  I.  Co.  (1916)  217  N.  Y.  432, 
436,  437,  111  N.  E.  1075;  Pennsylvania  Fire  Ins.  Co.  v.  Gold  Issue  Mining  Co.,  supra, 
95,  96.  This  theory  supports  the  intimation  in  the  instant  case  that  a  foreign 
corporation,  although  not  doing  business  in  the  state,  would,  in  return  for  the 
privilege  of  doing  business,  be  amenable  to  process  if  it  had  appointed  an  agent  in 
compliance  with  a  statute  thus  broadly  interpreted  by  the  state  courts.  It  was 
supposed,  however,  that  a  statute  so  construed  would  be  void  as  imposing  an 
"unconstitutional  condition."  See  Baltic  Mining  Co.  v.  Commonwealth  of  Mass. 
(1913)  231  U.  S.  68,  83,  34  Sup.  Ct.  15.  But  decisions  under  the  two  theories 
can  scarcely  be  reconciled  as  the  "exclusion"  doctrine  of  Paul  v.  Virginia,  supra, 
upon  which  the  contract  theory  rests,  is  in  effect  limited  by  the  doctrine  of  "consti- 
tutional limitations."  See  Henderson,  The  Position  of  Foreign  Corporations  in 
American  Constitutional  Law  (1918)    146,  147. 

Constitutional  Law — Taxation — Products  of  Child  Labor. — The  plaintiff 
corporation  sued  a  former  internal  revenue  collector  to  recover  a  tax  paid  under 
the  Revenue  Act  of  February,  1919  imposing  a  10%  tax  on  profits  from  sales  of 
goods  manufactured  by  establishments  employing  children  under  certain  ages. 
Held,  for  the  plaintiff.  The  statute  was  unconstitutional  as  Congress  has  no 
power  to  regulate  purely  internal  affairs  of  the  state.  Drexel  Furniture  Co.  v. 
Bailey  (D.  C,  W.  D.  N.  C.  1921)  276  Fed.  452. 

The  fiscal  powers  of  Congress  have  been  most  broadly  interpreted.  See 
McCutloch  v.  Maryland  (U.  S.  1819)  4  Wheat.  316,  431,  435;  Flint  v.  Stone  Tracy 
Co.  (1911)  220  U.  S.  108,  153,  31  Sup.  Ct.  342.  A  statute  imposing  a  tax  is  valid 
even  though  it  in  effect  controls  matters  which  only  the  state  governments  may 
regulate  directly.  Veazie  Bank  v.  Fenno  (1869)  75  U.  S.  533;  McCray  v.  United 
States  (1904)  195  U.  S.  27,  24  Sup.  Ct.  769.  It  is  immaterial  that  this  control 
is  the  real  motive  for  imposing  the  tax.  United  States  v.  Dor  emus  (1919)  249  U. 
S.  86,  39  Sup.  Ct.  214;  McCray  v.  United  States,  supra.  The  Supreme  Court 
decided  that  transportation  of  certain  kinds  of  goods  was  not  a  question  of  inter- 
state commerce  and  that  congress  had,  therefore,  no  power  to  prohibit  such 
transportation  since  to  do  so  would  interfere  with  state  rights.  Hammer  v.  Dagen- 
hart  (1918)  247  U.  S.  251,  38  Sup.  Ct.  529.  The  court  in  the  instant  case  and  in 
George  v.  Bailey  (D.  C.  1921)  274  Fed.  639  based  its  decisions  mainly  on  Hammer 
v.  Dagenhart,  supra.  It  may  be  that  the  Supreme  Court,  in  order  to  protect  state 
rights,  will  extend  the  doctrine  of  that  case,  overrule  McCray  v.  United  States, 
supra,  and  the  other  taxation  cases,  and  hold  the  statute  under  consideration  un- 
constitutional because  its  primary  purpose  is  to  control  manufacturing  conditions. 
But  those  cases  are  still  law  and  the  district  court  should  have  followed  them. 

Corporations — Entity — Estoppel  by  Lease. — D  and  S,  optionees  of  mining  rights 
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from  M,  before  exercising  the  option,  leased  the  rights  to  the  defendant  for 
twenty  years.  The  defendant  entered  and  prepared  to  mine.  D  and  S  then 
organized  the  X  corporation  of  which  they  became  directors  and  owners  of 
95%  of  the  stock.  Through  them  the  X  corporation  secured  from  M  a  lease 
of  the  same  mining  rights  for  twenty  years.  The  X  corporation  sought  to  enjoin 
the  defendant  from  removing  coal.  Held,  for  the  defendant.  Burnett  Coal  Min- 
ing Co.  v.  Schrepferman   (1921  Ind.)    133  N.  E.  34. 

A  lessor  is  estopped  from  asserting  against  his  lessee  an  after-acquired  title. 
Webb  v.  Austin  (1845)  7  Man.  and  G.  700.  It  has  always  been  possible  to  convey 
a  subsequently  acquired  interest  by  operation  of  the  estoppel  without  the  aid  of 
equity.  See  Mc Adams  v.  Bailey  (1907)  169  Ind.  518,  82  N.  E.  1057.  A  subsequent 
grantee,  though  an  innocent  purchaser  for  value,  is  bound  by  the  estoppel. 
White  v.  Patten  (1840)  41  Mass.  324;  Teffy  v.  Munson  (1874)  57  N.  Y.  97; 
contra,  Calder  v.  Chapman  (1866)  52  Pa.  St.  359.  Thus  the  after-acquired  title 
actually  passes,  or  "feeds  the  interest  by  estoppel."  See  Webb  v.  Austin,  supra, 
727.  The  grantor  cannot  defeat  the  estoppel  by  procuring  title  to  the  after- 
acquired  property  to  be  taken  in  the  name  of  the  third  person.  Collins  v.  Buffalo 
Ry.  (1911)  145  App.  Div.  148,  129  N.  Y.  Supp.  139.  In  the  Collins  case,  the  third 
person  paid  nothing  and  took  no  part  in  the  transaction.  Here  the  corporation 
secured  the  lease  and  bound  itself  through  its  authorized  agents.  The  court 
ignored  the  corporate  existence  of  X  and  held  that  it  was  also  estopped.  The 
owner  of  all  the  corporate  stock  does  not  thereby  own  the  corporation's  property. 
Button  v.  Hoffman  (1884)  61  Wis.  20,  20  N.  W.  667;  Saranac  &  L.  P.  R.  R.  v. 
Medina'Gas  Co.  (1900)  162  N.  Y.  67,  56  N.  E.  505;  contra,  Sivift  v.  Smith  (1886) 
65  Md.  428,  5  Atl.  534.  But  where  the  property  is  transferred  to  the  corporation 
for  the  purpose  of  defeating  the  claimant's  rights  the  entity  will  be  disregarded. 
Montgomery  Web  Co.  v.  Dinelt  (1890)  133  Pa.  St.  585,  19  Atl.  428.  Regarding 
the  X  corporation  as  D  and  S  acting  under  another  name,  the  defendant's  title  is 
protected  by  the  estoppel.  See  Ruts  v.  Obear  (1911)  75  Cal.  App.  *435,  115  Pac. 
67.    The  instant  case  is  correctly  decided. 

Courts — Counterclaim  in  Excess  of  Court's  Jurisdiction. — The  now  defendant 
brought  an  action  against  the  now  plaintiff  in  the  Municipal  Court.  The  latter 
set  up  a  counterclaim  for  $3000.  The  jury  found  for  him  on  the  counterclaim, 
and  the  court  allowed  a  judgment  to  be  entered  for  $1000.  Suit  is  now  for  the 
balance.  Held,  no  recovery.  Silberstein  v.  Begun  (Ct.  of  App.  1922)  66  N.  Y.  L. 
J.   1526. 

The  jurisdiction  of  the  New  York  City  Municipal  Court  on  counterclaims  is 
limited  to  $1000.  N.  Y.,  Laws  1915,  c.  279,  §  86.  The  statute  says  nothing  about 
the  judgment  being  a  bar  to  a  subsequent  action,  but  the  former  Municipal  Court 
Act  specifically  allowed  the  subsequent  action.  N.  Y.,  Laws  1902,  c.  580,  §  157. 
In  general  a  defendant  who  has  set  up  a  counterclaim  and  had  it  adjudicated  is 
barred  by  the  judgment  from  bringing  another  action  on  it.  Srere  v.  Gottesman 
(C.  C.  A.  1920)  270  Fed.  188;  Brinn  v.  Hindlcmann,  Inc.  (App.  Div.  1922)  192 
N.  Y.  Supp.  34.  He  would  be  confronted  either  with  res  judicata  or  the  common 
law  antipathy  to  splitting  causes  of  action.  See  (1922)  22  Columbia  Law  Rev. 
180.  As  a  rule  a  defendant  is  not  required  to  set  up  his  claim  against  the  plaintiff 
as  a  counterclaim  but  may  wait  and  sue  on  it  as  a  separate  action.  Hathaway  v. 
Ford  Motor  Co.  (C.  C.  A.  1920)  264  Fed.  952.  Some  states  require  a  defendant 
»n  a  court  of  limited  jurisdiction  to  plead  any  counterclaim  he  may  have.  Stout 
v.  Martin  (1920)  87  W.  Va.  1,  104  S.  E.  157.  But  if  the  claim  would  exceed  the 
court's  jurisdiction  he  is  not  required  to  plead  it.  Harrison  v.  Dicker  son  (1916) 
39  N.  J.  L.  712,  99  Atl.  325.     It  would  seem  that  the  interpretation  of  the  statute 
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given  in  the  instant  case  follows  the  general  idea  of  such  statutes  throughout  the 
states.  The  correct  procedure  for  a  defendant  having  a  counterclaim  in  excess 
of  the  court's  jurisdiction  seems  to  be  to  suffer  judgment  and  bring  another 
action  in  the  appropriate  court. 

Debtor  and  Creditor — Sale  of  Land — Premature  Tender  by  Vendee. — A  con- 
tract for  the  sale  of  land  provided  for  specified  payments  on  the  purchase  price 
annually,  with  interest  on  the  unpaid  portion,  and  conveyance  of  the  premises 
upon  payment  of  half  of  the  total.  The  purchaser  tendered  payments  in  a'dvance 
and  upon  the  vendor's  refusal  to  accept,  brought  a  bill  to  compel  conveyance. 
Held,  for  defendant.     Pcrycr  v.  Pcnnock    (Vt.  1921)    115  Atl.  105. 

The  vendor  of  a  chattel  is  not  compelled  to  receive  a  portion  of  the  purchase 
price  not  yet  due  and  earning  interest.  Morgan  v.  East  (1890)  126  Ind.  42,  25 
N.  E.  867.  But  he  may  waive  his  right  and  accept  payment  before  maturity. 
See  Alexander  v.  Hemdon  (1909)  84  S.  C.  181,  185,  65  S.  E.  1048.  A  tender  by  a 
mortgagor  before  the  date  of  maturity,  which  is  rejected  by  the  mortgagee,  has 
no  effect  on  the  jural  relations  of  the  parties.  Chicago  &  I.  R.  R.  v.  Pyne  (C.  C. 
1887)  30  Fed.  86.  This  is  generally  so,  even  though  the  full  amount  of  the  mort- 
gage with  interest  to  the  date  of  maturity,  is  tendered.  Pyross  v.  Fraser  (1909) 
82  S.  C.  498,  64  S.  E.  407.  From  an  economic  point  of  view  a  mortgage  loan 
differs  from  a  sale  on  credit  in  that  the  former  is  usually  of  benefit  to  the  creditor 
as  well  as  the  debtor,  while  the  latter  is  usually  primarily  for  the  accommodation 
of  the  purchaser.  It  follows  that  the  same  reasons  of  policy  which  prohibit  pre- 
mature tender,  even  with  interest  in  full,  by  a  mortgagor,  do  not  necessarily  apply. 
If  a  vendee  debtor  can  show  some  definite  and  proximate  probability  of  hardship 
unless  permitted  to  make  immediate  payment,  and  if  time  is  immaterial  to  the 
creditor,  the  latter  should  be  compelled  to  accept  payment.  A  tender  of  interest 
to  maturity  in  such  a  case,  might  well  remove  a  reason  for  regarding  time  as 
material.  In  the  instant  case,  its  immateriality  is  not  apparent  and  the  decision 
is  sound.     Cf.  Hanson  v.  Fox  (1909)   155  Cal.  106,  99  Pac.  489. 

Dower — Mechanics'  Lien — Priority. — In  an  action  to  marshal!  liens,  the  plain- 
tiff, holder  of  a  mechanics'  lien,  claims  priority  over  the  defendant's  right  of  dower. 
Held,  for  the  defendant.  Glassmeyer  v.  Michelson  (1921)  23  Ohio  N.  P.  (n.  s.) 
537. 

Dower  is  generally  given  priority  over  other  claims  which  arise  against  an 
estate  after  marriage,  the  reasons  assigned  being  that  "dower  is  a  favorite  of 
the  law"  and  that  the  inchoate  doweress  is  "passive"  and  "can  do  nothing  to  pro- 
tect her  rights."  See  Johnston  v.  Dahlgrcn  (1895)  14  Misc.  623,  624,  36  N.  Y. 
Supp.  806;  Bishop  v.  Boyle  (1857)  9  Ind.  169,  171.  But  dower  is  subordinated 
to  purchase  money  security.  Harrow  v.  Grogan  (1905)  219  111.  288,  76  N.  E. 
350  (purchase  money  mortgage)  ;  Roush  v.  Miller  (1894)  39  W.  Va.  638,  20  S.  E. 
663  (trust  deed)  ;  Bothe  v.  Gleason  (1916)  126  Ark.  313,  190  S.  W.  562  (vendor's 
lien).  The  mechanics'  lien,  however,  is  generally  subordinate  to  the  inchoate  right 
of  dower.  Johnston  v.  Dahlgren,  supra;  Stewart,  etc.  v.  Whichcr  (1914)  168 
Iowa  269,  150  N.  W.  64.  But  in  one  case  it  has  been  given  priority  as  to  im- 
provements on  the  ground  that  the  lien  attached  to  them  as  the  work  progressed 
and  that,  as  the  husband  had  no  right  to  the  improvements  unencumbered,  the 
doweress  could  be  in  no  better  position.  Nazereth  Lit.  &  Benev.  Inst.  v.  Lowe 
(Ky.  1841)  1  B.  Mon.  257.  But  the  general  view  does  not  regard  a  mechanics' 
lien  as  attaching  only  to  improvements.  It  is  rather  a  privilege  of  foreclosing  for 
the  claim  against  the  realty  improved  as  well  as  against  the  improvements.  See 
Rockel,   Mechanics'   Liens    (1909)    §   2;    New   York   Lien    Law  §   2:     These  as  a 
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practical  matter  cannot  generally  be  satisfactorily  severed  for  purposes  of  fore- 
closure. Nevertheless,  the  result  of  the  minority  doctrine  is  preferable  in  that 
it  gives  priority  to  the  one  who  has  added  value  to  the  property  to  the  extent  of 
that  increment  without  diminishing  the  original  interest  of  the  doweress.  This 
is  not  inconsistent  with  the  general  theory  of  mechanics'  liens,  for  as  to  im- 
provements dower  at  most  attaches  simultaneously  with  the  lien.  Nevertheless 
courts  persist  in  an  often  irrational  protection  of  the  doweress. 

Elections — Eligibility  for  Office — Mandamus  to  Compel  Printing  of  Names 
on  Ballots. — The  Workers'  League  nominated  for  Mayor  and  President  of  the 
Board  of  Aldermen  of  New  York  City  two  men  convicted  of  criminal  anarchy, 
whose  sentences  were  not  to  expire  until  after  the  term  of  office  began.  The 
League's  committee  filed  certificates,  valid  on  their  face,  to  fill  vacancies,  and 
when  the  Board  refused  to  act,  an  application  was  made  to  mandamus  the  Board 
of  Elections  to  print  the  names  on  the  ballots.  Held,  the  Appellate  Division's 
refusal  to  grant  the  writ  of  mandamus  was  in  the  exercise  of  a  reasonable  dis- 
cretion.   Application  of  Lindgren  (1921)  232  N.Y.59,  133  N.  E.  353. 

Mandamus  will  issue  in  proper  circumstances  against  election  officials  to  com- 
pel them  to  act.  People  v.  Hartley  (1897)  170  111.  370,  48  N.  E.  950;  People  v. 
Dooling  (1910)  141  App.  Div.  29,  127  N.  Y.  Supp.  748.  But  even  though  a 
Board  of  Elections  has  a  clear  ministerial  duty  to  print  names  on  the  ballot  on  the 
filing  of  a  certificate  valid  on  its  face,  or  to  issue  certificates  of  election,  courts 
in  their  discretion  will  not  compel  performance  of  such  acts,  if  their  final  effect 
would  be  a  nullity.  People  v.  Board  of  Canvassers  (1891)  129  N.  Y.  360,  29  N. 
E.  345;  Clarke  v.  Trenton  (1887)  49  N.  J.  L.  349,  8  Atl.  509.  There  is  no  pro- 
vision in  the  New  York  law  preventing  a  convict  from  being  nominated  for  office. 
But  he  is  ineligible  to  hold  office  while  imprisoned.  N.  Y.  Cons.  Laws  (1909)  c. 
40,  §  510.  The  court  in  the  instant  case  reached  their  decision  on  the  ground  that 
since  the  object  of  election  machinery  was  to  elect  men  eligible  to  hold  office,  they 
would  not  by  mandamus  compel  a  useless  act.  The  opinion  did  not  consider  the 
question  of  the  policy  of  a  protest  vote.  Moreover,  the  applicant  is  asserting  his 
own  and  not  the  nominee's  civil  rights,  and  since  the  Election  Law  contains  no 
prohibition  against  the  candidacy  of  a  convict,  it  is  questionable  whether  the 
court's  main  premise  was  warranted.  It  was  a  doubtful  exercise  of  discretion  for 
the  Appellate  Division  to  deny  the  mandamus  when  the  concurrence  of  election 
and  pardon,  no  matter  how  remote  the  possibility,  before  the  term  of  office,  would 
make  the  nomination  anything  but  futile.     The  opinion  did  not  discuss  pardon. 

Insurance — Public  as  Beneficiary — Breach  of  Condition  by  Insured. — A 
statute  required  every  jitney  bus  operator  to  carry  indemnity  insurance  for  the 
benefit  of  persons  injured  by  the  bus,  and  required  the  policy  to  provide  for  the 
payment  of  judgments  obtained  against  the  operator.  The  plaintiff  sued  to  recover 
the  amount  of  a  judgment  obtained  against  an  operator  thus  insured  by  the  de- 
fendant company.  The  operator  had  breached  a  condition  in  the  policy.  Held,  for 
the  plaintiff.  Bayle  v.  Manufacturers'  Liability  Ins.  Co.  (N.  J.  1921)  115  Atl.  383. 
The  beneficiary  of  an  insurance  policy  cannot  recover  if  it  has  become  void 
by  the  insured's  breach  of  condition.  So  in  the  case  of  a  life  insurance  policy 
a  breach  of  condition  by  the  insured  prevents  a  recovery  by  the  beneficiary,  even 
if  her  interest  was  vested  before  the  breach.  Behling  v.  N.  W .  Nat.  Life  Ins.  Co. 
(1903)  117  Wis.  24,  93  N.  W.  800.  And  where  a  mortgagor  insures  the  property 
for  the  benefit  of  the  mortgagee  a  breach  of  condition  by  the  former  defeats  the 
right  of  the  latter.  Merwin  v.  Star  Fire  Ins.  Co.  (1876)  7  Hun  659,  aff'd  (1878) 
72  N.  Y.  603;  see  City  Five  Cents  Savings  Bk.  v.  Pennsylvania  Ins.  Co.    (1877) 
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122  Mass.  165,  167.  But  if  the  policy  expressly  provides  that  the  beneficiary  shall 
recover  regardless  of  a  breach  of  condition  by  the  insured,  such  a  breach  obvious- 
ly does  not  prevent  the  beneficiary  from  recovering.  Gillard  v.  Manufacturers' 
Ins.  Co.  (1919)  93  N.  J.  L.  215,  107  Atl.  446;  Oakland  Home  Ins.  Co.  v.  Bank  of 
Commerce  (1896)  47  Neb.  717,  66  N.  W.  646.  The  New  Jersey  court  has  sought 
to  secure  for  the  travelling  public  the  full  security  the  legislature  sought  to 
give.  See  Gillard  v.  Manufacturers'  Casualty  Ins.  Co.  (1918)  92  N.  J.  L.  141,  143, 
144,  104  Atl.  707.  To  do  this  in  the  instant  case  it  was  necessary  to  disregard  the 
expressed  condition  in  the  policy  and  in  effect  hold  the  defendant  liable  on  a  con- 
tract it  did  not  make.  As  the  insurance  company  had  issued  a  policy  on  which  the 
public  relied,  in  permitting  the  insured  to  operate  the  bus,  such  a  decision  is  the 
more  readily  justified.  This  case  illustrates  the  recent  tendency  away  from 
legalistic  formalism. 

Jury — Separation  in  a  Capital  Case. — The  defendant  was  indicted  for  murder. 
During  the  trial,  the  court  permitted  the  jury  to  separate.  The  defendant  was 
convicted.  On  appeal,  held,  conviction  affirmed.  The  action  of  the  court  will 
not  be  reviewed  unless  it  appears  affirmatively  that  prejudice  resulted  to  the  de- 
fendant. McHcnry  v.  United  States  (D.  C.  Dist.  Col.  1921)  49  Wash.  Law  Rep. 
771. 

At  early  common  law  the  separation  of  the  jury  in  a  capital  case  during  the 
trial  was  error  warranting  a  new  trial  or  reversal  of  judgment.  See  State  v. 
Cticuel  (1865)  31  N.  J.  L.  249,  252.  There  is  no  separation  if  the  jury  is  under 
the  supervision  of  the  court  or  of  its  sworn  officers.  State  v.  Cucuel,  supra.  It 
has  been  held  that  separation,  even  with  the  consent  of  the  defendant,  vitiates  a 
conviction  in  a  capital  case,  prejudice  to  the  defendant  being  conclusively  pre- 
sumed. Woods  v.  State  (1871)  43  Miss.  364.  The  weight  of  authority,  however, 
leaves  it  within  the  court's  discretion  as  to  whether  the  jury  be  allowed  to  separate 
during  the  trial  of  a  felony  punishable  by  death.  Holt  v.  United  States  (1910)  218 
U.  S.  245,  31  Sup.  Ct.  2;  Stephens  v.  The  People  (1859)  19  N.  Y.  549;  State  v. 
Williams  (1905)  96  Minn.  351,  105  N.  W.  265.  The  action  of  the  court  is  not 
error  unless  it  has  abused  its  discretion.  See  Holt  v.  United  States,  supra,  251. 
The  burden  is  on  the  defendant  to  show  that  the  jurors  were  improperly  in- 
fluenced by  the  separation.  Reeves  v.  The  State  (1907)  84  Ark.  569,  106  S.  W. 
945.  An  unauthorized  separation,  in  the  absence  of  prejudice  to  the  defendant, 
is  not  ground  for  reversal.  Commonwealth  v.  Cressinger  (1897)  193  Pa.  St.  326,  44 
Atl.  433.  The  burden  is  on  the  prosecution  to  show  that  the  defendant  was  not 
prejudiced.  Gamble  v.  The  State  (1902)  44  Fla.  429,  33  So.  471;  contra,  People 
v.  Bemmerly  (1893)  98  Cal.  299,  33  Pac.  263.  In  many  states  statutes  permit  or 
prohibit  the  separation  of  the  jury  in  a  capital  case.  Mich.  Comp.  Laws  (1915) 
§  15833  (permitting);  Ky.  Code  Crim.  Proc.  (Carroll  1909)  §  244  (prohibiting). 
The  rigor  of  the  common  law  was  motivated  by  the  desire  both  to  keep  the  jury 
fr<  m  outside  influence  and  to  compel  them  to  reach  a  verdict.  The  latter  policy 
lias  now  been  abandoned  and  the  rule  laid  down  in  the  instant  case  is  adequate  to 
Si  cure  the   former. 

Libel     and     Slander — Privilege — Newspaper — "Slacker     List." — The     defendant 
newspaper  at  the  request  of  the  War  Department  published  a  "slacker  list"  which 
included   the   plaintiff's  name.     The   plaintiff   had   not   evaded   the   Draft    Law   and 
u«  '1  the  defendant  for  libel.     The  defendant  demurred  to  the  complaint,  claiming 
that  the  publication  was  absolutely  privileged.     The  court  overruled  the  demurrer, 
stating    that   the    defendant's   privilege,    if   any,    was    only   conditional.      Hyman   v. 
Publishing  Company   (App.  Div.  1st  Dept.  1922)    192  N.  Y.  Supp.  47. 
Important  executive  government  officials  are  absolutely  privileged  while   dis- 
charging their  official  duties.     Spa'ding  v.  Vilas   (1896)    161  U.  S.  483,  16  Sup.  Ct. 
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631;  De  Arnaud  v.  Ainsworth  (1904)  24  App.  D.  C.  167;  see  (1910)  10  Columbia 
Law  Rev.  131,  140.  This  privilege  is  not  extended  to  members  of  local  bodies  as 
an  alderman,  or  a  mayor,  whose  privilege  is  only  conditional.  Bradford  v.  Clark 
(1897)  90  Me.  298,  38  Atl.  229;  Mayo  v.  Sample  (1865)  18  Iowa  306.  If  the 
Secretary  of  War  was  absolutely  privileged  to  publish  the  "slacker  list,"  and  the 
only  efficacious  method  was  to  publish  it  in  the  newspapers,  and  the  defendant 
did  so  at  his  request,  the  same  immunity  should  be  accorded  the  defendant.  See 
(1920)  20  Columbia  Law  Rev.  369,  374.  But  in  England  a  statute  gives  a  news- 
paper only  a  conditional  privilege  in  such  a  case.  Law  of  Libel  Amendment  Act 
(1888)  St.  51  &  52  Vict.  c.  64,  §  4.  See  Fraser,  Libel  and  Slander  (5th  ed.  1917) 
222;  Odgers,  Libel  and  Slander  (5th  ed.  1911)  338.  The  defendant  would  not 
be  even  conditionally  privileged  if  the  person  requesting  the  publication  were  not 
privileged.  Trebby  v.  Transcript  Publishing  Co.  (1898)  74  Minn.  84,  76  N.  W. 
961.  A  third  and  interesting  problem  would  be  presented  if  the  official  request- 
ing publication  had  only  a  qualified  privilege  and  had  not  forfeited  it.  The  news- 
paper would  then  have  at  least  a  conditional  privilege.  Youmans  v.  Smith  (1897) 
153  N.  Y.  214,  47  N.  E.  265  (semble).  There  is  a  dictum  that  an  agent  other 
than  a  newspaper  would  have  an  absolute  privilege.  See  Adam  v.  Ward  [1917] 
A.  C.  309,  331.  Conceding  this  to  be  sound  when  applied  to  an  agent  communi- 
cating the  defamatory  matter  only  to  a  few  interested  persons,  it  is  doubtful 
whether  such  immunity  should  be  accorded  the  publisher  of  a  newspaper,  be- 
cause of  the  necessarily  widespread  dissemination  of  the  libelous  matter.  The 
policy  underlying  the  English  statute  would  justify  a  judicial  restriction  of  a 
newspaper's  privilege  to  cases  of  good  faith.  It  is  regrettable  that  the  report  of 
the  instant  case  does  not  mention  which  type  of  case  was  involved. 

Master  and  Servant — Recovery  under  Workmen's  Compensation  Act  eor  In- 
juries to  Minor  Illegally  Employed. — The  plaintiff,  as  the  dependent  mother  of 
a  deceased  workman,  made  application  for  compensation  to  the  Industrial  Board. 
The  deceased  was  a  minor  legally  employed  by  the  defendant  as  an  errand  boy, 
but  part  of  his  duties  were  in  violation  of  a  statute.  Held,  that  the  Industrial 
Board  was  without  jurisdiction  to  hear  a  claim  arising  from  injuries  received 
while  in  performance  of  those  duties  which  were  illegal  by  statute.  Driscoll  v. 
Weidely  Motors  Co.   (Ind.  App.  1921)    133  N.  E.  12. 

At  common  law  a  minor  employed  in  violation  of  a  statute  can  recover  for 
injuries  received  in  the  course  of  that  employment.  Plate  v.  Ludlow-Saylor  Wire 
Co.  (Mo.  1921)  227  S.  W.  899.  The  employer  cannot  set  up  a  statute  which 
makes  the  employment  illegal.  Dion  v.  Richmond  Mfg.  Co.  (1902)  24  R.  I.  187, 
52  Atl.  889.  The  Workmen's  Compensation  Act  in  the  instant  case,  which  is 
virtually  the  same  as  the  Uniform  Workmen's  Compensation  Act,  provides  that  no 
employee  can  bring  an  action  except  under  the  Act.  Ind.  Ann.  Stat.  (Burns 
1918  Supp.)  §  8020pp.  By  the  statute,  however,  a  minor  illegally  employed  is  not 
an  employee,  and  is  not  entitled  to  compensation  under  the  Act.  In  re  S 'toner 
(Ind.  App.  1920)  128  N.  E.  938.  Some  jurisdictions,  however,  limit  the  applica- 
tion of  similar  statutes  so  that  one  whose  general  employment  in  the  business  is 
legal  is  not  barred  under  the  Act  because  a  statute  prohibits  his  working  at  the 
particular  task  assigned.  Roszek  v.  Bauerle  &  Stark  (1917)  205  111.  App.  276; 
Lutz  v.  Willmanns  Bros.  Co.  (1917)  166  Wis.  210,  164  N.  W.  1002.  Where  there 
is  no  statutory  definition  of  an  employee,  the  rule,  illogically,  seems  to  bar  minors 
illegally  employed  from  compensation  under  the  Act.  Lesko  v.  Liondale  Bleach. 
Dye  &  Print  Works  (1919)  93  N.  J.  L.  4,  107  Atl.  275.  Where  the  minor  is  held 
not  within  the  Act  he  can  sue  at  common  law.  New  Albany  Box  &  Basket  Co. 
v.  Davidson  (Ind.  1920)  125  N.  E.  904.  The  instant  decision  is  in  harmony  with 
•the  majority  interpretation  of   the  statutes.     But  it   is   regrettable   that   the  court 
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did  not  adopt  the  doctrine  of  the  Illinois  and  Wisconsin  courts,  which  is  more 
in  keeping  with  the  policy  of  Workmen's  Compensation  Acts  by  extending  their 
application  to  more  cases  of  employment  without  excusing  the  employer  from 
the  consequences  of  his  illegal  act. 

Police  Power — Abutting  Owner's  Right  of  Access. — The  plaintiff,  a  proprietor 
of  a  garage  on  the  corner  of  a  busy  traffic  street  and  a  residence  street,  sought  to 
enjoin  the  Commissioners  of  the  District  of  Columbia  from  enforcing  an  order 
closing  plaintiff's  traffic  street  entrance  for  the  safety  of  pedestrians.  The  traffic 
street  entrance  was  much  more  valuable  than  the  other  entrance  which  was 
insufficient  lor  the  business.  The  commissioners  had  not  interfered  with  a  nearby 
garage  which  had  an  entrance  only  on  the  traffic  street.  Held,  injunction  granted. 
Commissioners  of  D.  C.  v.  O'Donoghue  Bros.  (D.  C.  Dist.  Col.  1921)  276  Fed.  636. 

An  abutter's  right  of  access  is  property  in  the  nature  of  an  easement.  See 
Vanderburgh  v.  Minneapolis  (1906)  98  Minn.  329,  336,  108  N.  W.  480,  481.  It 
will  be  protected  even  though  there  is  access  to  another  street.  Foster  Co.  v. 
Arkansas  R.  R.  (1908)  20  Okla.  583,  95  Pac.  224,  100  Pac.  1110;  Fort  Scott,  IV. 
&  IV.  R.  R.  v.  Fox  (1889)  42  Kan.  490,  22  Pac.  583;  cf.  K.  N.  &  D.  R.  R.  v. 
Cuykendall  (1889)  42  Kan.  234,  21  Pac.  1051.  After  stating  this  familiar  princi- 
ple, the  court  in  the  principal  case  simply  asserts  that  the  Commissioner's  pro- 
posed act  was  not  mere  "regulation,"  but  "prohibition,"  or  a  "taking,"  which  could 
not  be  exercised  without  compensation.  Courts,  realizing  the  effect  of  constant 
economic  changes,  dislike  to  define  the  precise  limits  of  police  power.  See  Eubank 
v.  Richmond  (1912)  226  U.  S.  137,  142,  143,  33  Sup.  Ct.  76.  Regulation  of  prop- 
erty is  sanctioned  to  preserve  public  health,  safety  and  morals.  Morgan  v.  Louisi- 
ana (1886)  118  U.  S.  455,  6  Sup.  Ct.  1114  (quarantine  laws);  Welch  v.  Sirnzey 
(1909)  214  U.  S.  91,  29  Sup.  Ct.  567  (reasonable  limitation  of  height  of 
buildings).  But  it  is  not  permissible  for  aesthetic  purposes.  Chicago  v.  Gunning 
System  (1905)  214  111.  628,  73  N.  E.  1035.  Recently,  regulations  to  promote 
public  convenience  or  general  welfare  and  prosperity  have  been  allowed  under 
the  police  power.  Chicago  &  Alton  R.  R.  v.  Tranbargcr  (1915)  238  U.  S.  67, 
35  Sup.  Ct.  678.  Even  a  positive  "taking"  is  permissible  where  the  property  is 
inherently  dangerous.  Harrington  v.  Providence  Board  of  Aldermen  (1897)  20 
R.  I.  233,  38  Atl.  1.  But  arbitrary  discrimination  makes  a  statute  invalid.  State 
v.  New  Orleans  (1904)  113  La.  371,  36  So.  999.  A  restriction  of  easements, 
amounting  practically  to  confiscation,  is  unconstitutional.  People  ex  rel.  Dilzer  v. 
Colder  (1903)  89  App.  Div.  503,  85  N.  Y.  Supp.  1015.  This  is  true  even  though 
it  benefits  public  health.  See  C.  B.  &  Q.  R.  R.  v.  Commissioners  (1906)  200  U.  S. 
561,  592,  593,  26  Sup.  Ct.  341.  All  regulation  is  in  a  sense  a  "taking,"  but  the 
court  in  holding  that  substantial  confiscation  of  an  easement  of  access  is  un- 
constitutional, is  in  harmony  with  current  authority,  especially  since  the  dis- 
crimination between  the  garages  showed  that  the  increased  safety  of  pedestrians 
was  insufficiently  imperative  to  counterbalance  such  a  serious  deprivation  of 
private  property. 

Sales — Implied  Warranty  of  Merchantable  Quality. — The  buyers,  who  for 
years  had  sold  mineral  water  in  the  Argentine,  known  as  "Webb's  Indian  Tonic," 
manufactured  by  the  sellers,  ordered  the  present  shipment.  The  water,  as 
the  sellers  knew,  was  for  sale  in  the  Argentine.  It  contained,  unknown  to  the 
buyers,  a  small  percentage  of  salicylic  acid,  which  by  a  law  of  the  Argentine  was 
unsalable.  The  sellers  had  no  knowledge  of  this  law.  The  goods  were  con- 
demned in  the  Argentine  as  unfit  for  human  consumption.  The  buyers  brought 
this   action,   alleging  that   the    sellers   had   broken   the   implied  warranty   provided 
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by  the  British  Sale  of  Goods  Act  §  14(1),  that  the  goods  should  be  reasonably 
fit  for  the  purpose  for  which  they  were  required,  and  also  that  the  sellers  had 
broken  the  implied  warranty  in  §  14(2),  that  the  goods  should  be  of  merchantable 
quality.  Held,  for  the  sellers.  Sumner  Permain  &  Co.  v.  IVebb  &  Co.  [1922]  1 
K.  B.  55. 

At  common  law  in  England  there  was  an  implied  warranty  of  merchantable 
quality  in  sales  by  description.  Jones  v.  Just  (1868)  L.  R.  3  Q.  B.  197.  Some 
American  jurisdictions  followed  this  rule.  Murchie  v.  Cornell  (1891)  155  Mass. 
60,  29  N.  E.  207.  The  majority  held  contra,  where  the  seller  was  not  the  manu- 
facturer. Whitman  v.  Jacobson  (1909)  119  N.  Y.  Supp.  246.  The  English  view 
has  been  adopted  by  the  British  and  American  Sales  Acts.  (1893)  St.  56  &  57 
Vict.  c.  71,  §  14  (2)  ;  Uniform  Sales  Act  §  15  (2).  If  the  buyer  makes  known  to 
the  seller  the  purpose  for  which  he  requires  the  goods  and  relies  on  the  latter's 
skill  or  judgment,  there  is  an  implied  warranty  of  reasonable  fitness  for  such  pur- 
pose. Southern  Brass  &  Iron  Co.  v.  Exeter  Mach.  Works  (1902)  109  Tenn.  67, 
70  S.  W.  614;  (1893)  St.  56  &  57  Vict.  c.  71,  §  14  (1);  Uniform  Sales  Act, 
§  15  (1).  While  the  questions,  whether  the  goods  are  of  merchantable  quality 
and  whether  they  are  fit  for  the  use  intended,  usually  arise  in  the  same  case, 
they  are,  nevertheless,  entirely  independent.  The  instant  case  is  sound.  The 
buyers,  who  had  handled  the  same  goods  for  years,  did  not  rely  on  the  sellers' 
judgment.  Moreover,  since  the  goods  were  sold  under  a  trade  name,  the  buyers 
could  not  recover  under  §  14  (1)  of  the  British  Act.  Cf.  Uniform  Sales  Act 
§  15  (2).  The  fair  interpretation  of  §  14  (2)  is  that  the  goods  be  of  the  quality 
agreed  upon  in  the  contract  and  not  that  the  goods  be  salable  in  the  intended 
market,  unless  such  salability  is  expressly  or  impliedly  made  one  of  the  requi- 
sites. Merchantable  quality  means  merely  that  the  goods  must  satisfy  the  de- 
scription in  the  contract,  so  that  a  tender  of  them  to  a  buyer  of  goods  of  that 
description  would  be  a  good  tender.  Moreover,  it  seems  reasonable  that  the 
risk  of  knowing  the  laws  of  the  intended  market  should  be  upon  the  buyer. 

Sherman  Anti-Trust  Act — "Open  Competition  Plan." — The  defendants  were 
three  hundred  and  sixty-five  hardwood  manufacturers  operating  five  per  cent  of 
the  mills  in  this  country  and  producing  one-third  of  the  total  output.  They  were 
members  of  an  "Open  Competition  Plan"  in  accordance  with  which  they  made 
regular  reports  to  a  manager  of  statistics  giving  a  full  account  of  all  sales  which 
each  made,  a  production  report,  price-lists  and  inventory.  The  central  office  sent 
its  own  agents  to  check  up  the  stock  of  each  of  its  members.  These  reports  were 
digested  and  a  working  summary  furnished  to  each  member,  together  with  sug- 
gestions as  to  the  probable  operations  of  the  market.  Held,  Mr.  Justice  Brandeis, 
Mr.  Justice  McKenna,  Mr.  Justice  Holmes  dissenting,  this  is  a  combination  in 
restraint  of  trade,  and  illegal  under  the  Sherman  Anti-Trust  Act.  American, 
etc.  Lumber  Co.  v.  United  States  (1921)  42  Sup.  Ct.  114. 

The  early  cases  under  this  act  held  every  combination  in  restraint  of  inter- 
state commerce  unlawful.  United  States  v.  Joint  Traffic  Ass'n  (1898)  171  U.  S. 
505,  19  Sup.  Ct.  25.  Later,  combinations  not  in  undue  restraint  of  commerce  were 
declared  legal.  Cf.  Standard  Oil  Co.  v.  United  States  (1911)  221  U.  S.  1,  31 
Sun.  Ct.  502.  There  have  been  two  types  of  cases.  (1)  The  big  unit  combination 
effected  through  purchase  or  merger  is  not  illegal  if  it  does  not  raise  prices  un- 
duly or  crush  budding  competitors  by  unfair  methods.  United  States  v.  United 
Shoe  Machinery  Co.  (1918)  247  U.  S.  32,  38  Sup.  Ct.  473  (controlled  whole  in- 
dustry) ;  United  States  v.  United  States  Steel  Corp.  (1920)  251  U.  S.  417,  40  Sup. 
Ct.  293  (fifty  per  cent  of  its  industry).  (2)  But  agreements  between  independent 
concerns   of   the   same   economic   effect   as   the   combinations,    are   frowned    upon. 
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United  States  v.  Standard  Sanitary  Co.  (1912)  226  U.  S.  20,  33  Sup.  Ct.  9. 
Pooling  arrangements  have  been  condemned  though  they  eliminated  wasteful 
competition.  United  States  v.  Trans-Missouri  Freight  Ass'n  (1897)  166  U.  S. 
290,  17  Sup.  Ct.  540.  The  instant  case  carries  this  tendency  to  an  extreme. 
Legalistically  it  is  sound.  Undoubtedly  the  combination  diminishes  competition. 
The  economic  question  is:  is  the  restraint  undue?  It  seems  clear  that  disseminat- 
ing information  as  to  trade  conditions  does  not  violate  the  anti-trust  laws.  Busi* 
ness  men  rely  on  this  news.  The  instant  case  is  analogous.  The  data  were  not 
secret  but  available  to  the  public  and  the  summaries  were  sent  to  the  Federal 
Trade  Commission.  So  far  as  the  "Plan"  diminished  competition  and  raised 
prices,  it  was  through  independent  individual  action  based  on  information.  The 
decision  seems  ill-advised  for  another  reason.  The  tendency  is  for  business  to 
amalgamate  after  reaching  a  certain  size,  either  by  merger  or  loose  associations. 
The  instant  holding  prevents  the  latter  and  compels  the  former.  Thus  the  small 
producer  is  driven  out  and  instead  come  enormous  aggregations  of  capital  with 
their  possibilities    for   untoward   influence. 

Specific  Performance — Stipulation  for  Liquidated  Damages — Extrinsic  Evi- 
dence.— The  plaintiff  brought  an  action  for  specific  performance  of  a  contract  for 
the  purchase  of  real  estate  which  contained  a  provision  for  the  payment  of 
liquidated  damages  in  case  of  default.  Held,  the  defendant  was  entitled  to  show 
by  extrinsic  evidence  and  circumstances  that  the  provision  was  intended  to  be 
the  exclusive  remedy  and  therefore  it  was  error  to  enter  judgment  for  the  plaintiff 
on  the  pleadings.  Dealy  v.  Klapp  (App.  Div.  3d  Dept.  1921)  191  N.  Y.  Supp.  457. 
It  is  well  settled  that  a  provision  for  a  penalty  or  for  liquidated  damages  does 
not  bar  specific  performance.  Hubbard  v.  Johnson  (1885)  77  Me.  139;  Koch  v. 
Streuter  (1905)  218  111.  546,  75  N.  E.  1049;  Diamond  Match  Co.  v.  Roeber  (1887) 
106  N.  Y.  473,  13  N.  E.  419.  But  where  it  appears  that  the  contract  is  performable 
in  the  alternative  by  the  defendant,  specific  performance  will  be  denied.  Davis  v. 
Isenstein  (1913)  257  111.  260,  100  N.  E.  940.  The  real  problem  is  to  determine 
what  the  main  motive  of  the  parties  was;  whether  it  was  to  make  the  damages  or 
penalty  a  security  for  performance;  or  whether  the  parties  really  contemplated 
a  performance  in  the  alternative.  See  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co. 
(1882)  87  N.  Y.  400,  406,  407.  It  has  been  suggested  that  the  decisive  factor  in 
deciding  whether  a  contract  is  performable  in  the  alternative  is  the  determination 
whether  the  provision  is  for  a  penalty  or  for  liquidated  damages.  If  the 
stipulation  is  for  liquidated  damages,  the  contract  is  performable  in  the  alter- 
native. Richardson  v.  Terry  (Tex.  Civ.  App.  1919)  212  S.  W.  523;  see  Amanda 
G.  M.  Co.  v.  People's  M.  Co.  (1901)  28  Colo.  251,  255,  64  Pac.  218.  This  doctrine, 
however,  is  not  supported  by  the  weight  of  authority.  Brown  v.  Friedberg  (1920) 
127  Va.  1,  102  S.  E.  468;  Koch  v.  Streuter,  supra;  Phoenix  Ins.  Co.  v.  Continental 
Ins.  Co.,  supra.  In  the  instant  case  the  court  correctly  decided  that  it  was  error 
to  enter  judgment  for  the  plaintiff  on  the  pleadings.  It  is  well  settled  that  a 
contract  is  to  be  interpreted  in  the  light  of  surrounding  circumstances.  Diamond 
Match  Co.  v.  Roeber,  supra;  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.,  supra. 
This  evidence  might  show  the  contract  to  be  performable  in  the  alternative. 

Statute  of  Frauds — Choses  in  Action — Cable  Transfer  of  Foreign  Exchange. 
— In  an  action  for  breach  of  an  oral  contract  to  make  a  cable  transfer  of  credit, 
the  defendant  pleaded  the  Statute  of  Frauds.  Held,  for  the  plaintiff.  The  con- 
tract is  not  within  the  Statute.  Equitable  Trust  Co.  v.  Keene  (Ct.  of  App.  1922) 
66  N.  Y.  L.  J.  1464. 

A   contract  to   sell  or  a   sale   of   a  chose  in  action    is   within   the   Statute  of 
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Frauds.  Uniform  Sales  Act  §  4(1).  By  inference  from  the  case  of  goods  this 
is  so  although  the  chose  in  action  was  to  be  acquired  in  the  future,  Uniform  Sales 
Act  §  4(2)  ;  R.  &  L.  Co.  v.  Metz  (1916)  175  App.  Div.  276,  160  N.  Y.  Supp.  145, 
aff'd  (1916)  219  N.  Y.  556,  114  N.  E.  1082,  or  did  not  exist  when  the  contract  was 
made.  Uniform  Sales  Act  §  4(2);  see  Williston,  Sales  (1909)  §  55.  The  court 
in  the  instant  case  reaches  the  decision  by  arguing  by  analogy  from  the  former 
New  York  rule  that  a  contract  for  non-existent  goods  is  outside  the  Statute,  over- 
looking the  abrogation  of  that  rule.  Sales  Act  §  4(2)  ;  Warren  Chemical  and 
Mfg.  Co.  v.  Holbrook  (1890)  118  N.  Y.  586,  23  N.  E.  908.  Nevertheless  the  result 
seems  correct.  Definitions  of  a  chose  in  action  agree  that  it  is  a  claim  enforcible 
by  judicial  proceedings.  2  Words  and  Phrases  (1904)  1144.  In  the  instant  case 
there  is  neither  a  contract  to  sell  or  assign  nor  a  sale  or  assignment  of  any  legal 
claim.  There  is  merely  the  creation  of  a  claim  against  the  promisor  that  he 
shall  pay  through  his  agent  or  procure  another  to  pay.  The  formation  of  a 
contract  is  not  within  the  Statute.  It  is  possible  to  conceive  of  the  formation  of 
a  contract  as  the  grant  or  transfer  of  a  chose  in  action  from  the  promisor  to  the 
promisee.  This  would,  however,  put  every  contract  within  the  Statute  of  Frauds, 
and  does  not  accord  with  the  accepted  notions  of  the  common  law  which  dis- 
tinguish between  the  creation  and  transfer  of  a  claim. 

Torts — Infants — Action  for  Pre-Natal  Injury. — The  plaintiff's  mother,  while 
walking  along  a  public  sidewalk  during  pregnancy,  fell  through  a  coal  hole  which 
had  been  negligently  left  open  by  the  defendant.  As  a  consequence  the  plaintiff, 
while  yet  unborn,  was  injured  for  life.  Held,  Cardozo,  /.,  dissenting,  for  the 
defendant.    Drobner  v.  Peters  (1921)  232  N.  Y.  220,  133  N.  E.  567. 

This  decision  reverses  the  Appellate  Division  and  establishes  for  the  first 
time  the  New  York  law  on  the  question,  following  the  weight  of  authority  else- 
where. See  (1913)  13  Columbia  Law  Rev.  359.  The  decision  in  the  lower  court, 
nevertheless,  was  hailed  as  "an  interesting  and  commendable  development  of  the 
law."  See  (1921)  21  Columbia  Law  Rev.  199.  The  science  and  humanitarianism 
of  this  age  can  regard  the  stand  of  the  Court  of  Appeals  as  surprising  and  more 
than  conservative.  Cf.  Pound,  Mechanical  Jurisprudence  (1908)  8  Columbia  Law 
Rev.  605;  Hynes  v.  New  York  Central  R.  R.  (1921)  231  N.  Y.  229,  131  N.  E.  898, 
discussed  in  (1921)  21  Columbia  Law  Rev.  827.  and  in  (1921)  35  Harvard  Law 
Rev.  68;  Katz  v.  Kadans  &  Co.  (Ct.  of  App.  1922)  66  N.  Y.  L.  J.  1651. 

Torts  —  Negligence — Proximate  Cause.  —  The  defendant's  train,  negligently 
operated,  struck  an  automobile  at  a  crossing  and  threw  it  against  a  switch  stand 
whereby  the  track  was  turned  so  that  the  train  ran  on  a  sidetrack  and  struck 
some  cars.  As  a  result,  the  plaintiff's  decedent,  a  passenger,  was  thrown  from 
her  seat  and  injured.  Held,  that  the  trial  court  was  right  in  directing  a  verdict 
for  the  defendant,  as  the  defendant's  negligence  was  not  the  proximate  cause  of 
the  injury.    Engle  v.  Director  General  of  Railroads  (Ind.  1921)   133  N.  E.  138. 

Negligence  in  the  abstract  is  non-existent.  See  Thomas  v.  Quartermaine 
(1887)  L.  R.  18  Q.  B.  D.  685,  688.  The  elements  of  negligence  are  a  duty  to 
use  due  care,  owed  by  the  defendant  to  the  plaintiff,  failure  to  perform  that  duty, 
and  injury  resulting  to  the  plaintiff.  See  Faris  v.  Hoberg  (1893)  134  Ind.  269,  274, 
33  N.  E.  1028.  For  a  recovery  the  injury  must  also  be  the  natural  and  probable 
result  of  the  negligence.  Douglass  v.  Railroad  Co.  (1904)  209  Pa.  St.  128,  58 
Atl.  160.  But  it  need  not  be  the  inevitable  result.  Burk  v.  Creamery  Package  Mfg. 
Co.  (1905)  126  Iowa  730,  102  N.  W.  793.  Yet  the  specific  injury  need  not  have 
been  foreseen,  if  some  resulting  injury  might  reasonably  have  been  anticipated. 
Hill  v.  Winsor  (1875)  118  Mass.  251.    Nor  will  the  intervention  of  an  unconscious 
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instrument  relieve  the  wrongdoer  from  liability.  Hammil  v.  Pennsylvania  R.  R. 
(1894)  56  N.  J.  L.  370,  29  Atl.  151;  nor  the  intervention  of  a  responsible  agent, 
Southern  Ry.  Co.  v.  Webb  (1902)  116  Ga.  152,  42  S.  E.  395,  unless  acting  in  a 
manner  not  reasonably  to  have  been  anticipated.  Perry  v.  R.  R.  Co.  (1881)  66 
Ga.  746.  Where  two  persons  are  concurrently  negligent,  recovery  may  be  had 
against  either.  MeClellan  v.  St.  Paul  etc.  Ry.  Co.  (1894)  58  Minn.  104,  59  N.  W. 
978.  In  the  instant  case  the  court  does  not  make  plain  what  it  means  by  negli- 
gence. If  there  was  no  negligence  toward  the  plaintiff,  clearly  there  can  be  no 
recovery.  If  there  was  such  negligence,  it  is  a  question  of  fact  for  the  jury 
whether  it  was  the  proximate  cause  of  the  injury,  Gudfelder  v.  Ry.  Co.  (1904)  207 
Pa.  St.  629,  57  Atl.  70;  unless  the  facts  are  undisputed  and  only  one  inference  is 
to  be  drawn  from  them.  See  Gudfelder  v.  Ry.  Co.,  supra,  636.  The  instant  case, 
it  is  submitted,   should   not   have  been  taken    from  the  jury. 

Trade  Unions — Injunctions — Employers  Enjoined  from  Breach  of  Contract. — 
The  plaintiff  labor  union  contracted  with  the  defendant  employers'  association  on 
May  29,  1919.  The  contract  provided  for  the  "week-work"  system  of  employment 
and  a  reduction  of  hours,  and  was  to  remain  in  force  until  June  1,  1922.  On 
Oct.  25,  1921  the  defendant  association  passed  a  resolution  in  violation  of  the 
terms  of  the  contract.  Upon  a  motion  to  enjoin  the  defendant  association  from 
conspiring  to  violate  the  contract  of  May,  1919,  held,  the  plaintiff  was  entitled 
to  an  injunction.  Schlcsingcr  v.  Quint  o  (Sup.  Ct.  Sp.  T.  1922)  66  N.  Y.  L. 
J.  1272. 

Courts  of  equity  have  customarily  enforced  contracts  between  employers  and 
employees,  or  organizations  representing  the  employees.  Unions  have  been  en- 
joined from  interfering  with  the  contract  relationship  existing  between  employer 
and  employees.  Hitchman  Coal  Co.  v.  Mitchell  (1917)  245  U.  S.  229,  38  Sup.  Ct. 
65;  Booth  &  Bro.  v.  Burgess  (1906)  72  N.  J.  Eq.  181,  65  Atl.  226;  see  (1920)  20 
Columbia  Law  Rev.  696.  Equity  courts  have  enjoined  the  unincorporated  repre- 
sentatives of  employees  from  conspiring  to  interfere  with  the  contractual  relation- 
ship of  employer  and  individual  employee.  Reynolds  v.  Daris  (1908)  198  Mass. 
294,  84  N.  E.  457.  Also  courts  have  enjoined  labor  unions  from  breaking  a  con- 
tract made  between  employers  and  the  union.  Barnes  v.  Berry  (C.  C.  1907)  156 
Fed.  72.  Under  the  doctrine  of  mutuality  of  remedy,  therefore,  the  labor  unions 
and  the  employees  are  entitled  to  the  same  remedy  against  the  employers.  At- 
tempts have  been  made  by  statute  to  prohibit  the  use  of  injunctions  in  labor  dis- 
putes. Ariz.  Rev.  Stat.  (1913)  §  1464;  Ore.,  Laws  1919,  c.  346.  But  such 
statutes  have  generally  been  declared  unconstitutional,  Truax  v.  Corrigan  (1921) 
42  Sup.  Ct.  124;  see  (1922)  22  Columbia  Law  Rev.  252;  Bogni  v.  Perotti  (1916) 
224  Mass.  152,  112  N.  E.  853;  contra,  Greenfield  v.  Central  Labor  Counc.  (Ore. 
1920)  192  Pac.  783;  or  have  not  effectually  prevented  courts  from  continuing 
to  grant  injunctions.  Central  Labor  Counc.  v.  Heitkemper  (1920)  99  Ore.  1,  192 
Pac.  765.  The  instant  case  seems  plainly  sound  if  there  was  an  existing  contract 
between  the  employers  and  the  labor  union  on  Oct.  25,  1921,  and  a  conspiracy 
by  the  defendant  association  to  cause  a  breach  thereof.  The  plaintiff  would  l>c 
entitled  to  equitable  relief  on  the  well-established  grounds  of  inadequacy  of  dam- 
ages at  law.  The  decision  should  silence  one  of  the  objections  of  labor  unions 
to  the  use  of  the  injunction  in  labor  disputes,  as  it  demonstrates  the  mutuality  of 
relief   for  both  employer  and  employee. 

Thials — Quotient  VERDICT. — In  a  negligence  action  each  juror  set  down  an  esti- 
mate of  the  amount  the  plaintiff  ought  to  recover,  and  the  average  of  these  was 
adopted  as  the  verdict.     Held,  for  the  plaintiff.    As  there  was  no  agreement  that 
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the  sum   thus   calculated   should    constitute   the    verdict,    it   was    not   invalid   as    a 
quotient  verdict.     Fox  v.  McCormick   (Kan.  1921)  202  Pac.  614. 

A  verdict  which  is  the  result  of  chance  cannot  stand.  Mitchell  v.  Ehle 
(N.  Y.  1833)  10  Wend.  595.  Therefore,  a  quotient  verdict  will  be  set  aside  where 
the  jurors  agree  in  advance  to  accept  as  their  verdict  any  sum  so  determined. 
International  Agri.  Corp.  v.  Abercrombie  (1913)  184  Ala.  244,  63  So.  549;  Ward 
v.  Light,  etc.  Co.  (1906)  132  Iowa  578,  108  N.  W.  323;  contra,  Cleland  v.  Borough 
of  Carlisle  (1898)  186  Pa.  St.  110,  40  Atl.  288  (where  the  verdict  was  not  unjust 
and  no  juror  dissented).  Quotient  verdicts  place  too  much  control  in  the  hands 
of  one  juror.  See  Lee  v.  Clute  (1875)  10  Nev.  149,  153.  Furthermore,  they  do 
not  represent  the  deliberate  judgment  of  the  jury.  See  Southern  Ry.  v.  Williams 
(1896)  113  Ala.  620,  625,  21  So.  328.  A  quotient  verdict  will  stand,  however, 
where  there  was  not  the  previous  agreement.  El  Paso  Elec.  Ry.  v.  Lee  (Tex.  Civ. 
Ap.  1920)  223  S.  W.  497;  City  of  Battle  Creek  v.  Haak  (1905)  139  Mich.  514, 
102  N.  W.  1005.  But  where  the  quotient  method  is  previously  agreed  upon,  merely 
adding  a  nominal  sum  to  round  out  the  figure  will  not  validate  the  verdict. 
Ottawa  v.  Gilliland  (1901)  63  Kan.  165,  65  Pac.  252.  And  the  result  has  been 
held  bad  although  subsequently  agreed  to  by  another  ballot.  United  Iron  Works 
v.  Wagner  (1917)  98  Wash.  453,  167  Pac.  1107.  To  prove  a  quotient  verdict  is 
a  matter  of  considerable  difficulty.  The  court  cannot  set  it  aside  where  the  only 
evidence  of  it  is  the  figuring  on  a  paper.  Driscoll  v.  Nelligan  (1899)  46  App. 
Div.  324,  61  N.  Y.  Supp.  692.  Nor  is  an  inference  from  the  amount  sufficient. 
Larson  v.  Wisconsin  Ry.,  etc.  Co.  (1917)  138  Minn.  158,  164  N.  W.  666.  Also, 
the  return  cannot  be  impeached  by  the  testimony  of  a  juror.  Beaubien  v.  Detroit 
United  Ry.  (Mich.  1921)  185  N.  W.  855;  McDonald  v.  Pless  (1915)  238  U.  S. 
264,  35  Sup.  Ct.  783  (oral  testimony)  ;  Shepherd  v.  Inman-Coulsen  Lumber  Co. 
(1917)  86  Ore.  652,  168  Pac.  601  (by  affidavit)  ;  but  cf.  Beakley  v.  Optimist  Print- 
ing Co.,  Ltd.  (1915)  28  Idaho  67,  152  Pac.  212  (under  a  statute)  ;  see  Kimic  v. 
Railway  (1909)  156  Cal.  379,  397,  104  Pac.  986  (under  a  statute).  But  such  testi- 
mony may  be  given  in  support  of  a  verdict.  Birmingham  Ry.  Light  &  Power  Co. 
v.  Moore  (1906)  148  Ala.  115,  42  So.  1024.  The  vicious  feature,  which  is  missing 
in  the  instant  case,  seems  to  be  the  agreement  to  leave  the  outcome  to  chance, 
since  a  compromise  as  to  the  amount  of  damages  where  unliquidated  has  been 
sustained.  Hamilton  v.  Owego  Water  Works  (1897)  22  App.  Div.  573,  48  N.  Y. 
Supp.  106,  aff'd  (1900)  163  N.  Y.  562,  57  N.  E.  1111. 
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The  Nature  of  the  Judicial  Process.  By  Benjamin  N.  Cardozo,  LL.  D. 
New  Haven:  Yale  University  Press.     1921.     pp.  180. 

It  is  a  singular  fact  that  with  the  rapidly  swelling  volume  of  literature  which 
may  aptly  be  described  by  the  title,  "How  and  what  we  think  about  law,"  no 
one  should  hitherto  have  specifically  directed  his  attention  toward  an  analysis  of 
the  judicial  process.  There  have  been  books  innumerable  about  the  nature  and 
sources  of  law,  about  legal  method,  about  systematic  jurisprudence,  all  of  them 
erudite  and  profound  and  some  of  them  useful.  But  this  is  the  first  book  which 
has  sought  in  simple  and  understandable  language  to  answer  the  question,  what 
is  the  intellectual  process  by  which  the  judge  decides  a  case? 

Its  four  chapters  deal  with:  1.  The  Method  of  Philosophy;  II.  The  Methods  of 
History,  Tradition  and  Sociology;  III.  The  Method  of  Sociology  and  the  Judge 
as  a  Legislator;  IV.  Adherence  to  Precedent,  The  Subconscious  Element  in  the 
Judicial  Process.  Together  these  chapters  make  up  an  unusual  book,  unusual 
in  that  within  brief  compass  there  is  presented  a  survey  of  the  subject  which 
exhibits  both  originality  of  treatment  and  a  grasp  of  the  philosophic  thought 
on  the  subject  which  the  reader  will  seek  for  in  vain  in  many  more  preten- 
tious volumes  dealing  with  the  philosophy  of  law  and  legal  method.  He  will 
be  delighted  to  discover,  moreover,  in  the  two  or  three  sittings  required  for  the 
reading  of  this  book,  that  the  author  has  not  found  simplicity  and  clarity  of 
statement  incompatible  with   sound   scholarship   and  profundity   of   thought. 

The  judicial  process  in  the  vast  number  of  cases  which  find  their  way  to  appel- 
late courts  is  well  understood.  It  consists  in  the  sifting  and  analysis  of  facts  and 
the  application  to  them  of  accepted  rules  or  doctrines  of  law.  This  is  the  function 
the  performance  of  which  absorbs  for  the  most  part  the  work-a-day  life  of  the 
judge,  a  fact  that  should  be  emphasized  in  an  attempt  to  analyze  that  process  with 
any  due  sense  of  proportion.    This  the  author  clearly  recognizes.     He  says : 

"In  what  I  have  said,  I  have  thrown,  perhaps  too  much,  into  the  background 
and  the  shadow,  the  cases  where  the  controversy  turns  not  upon  the  rule  of  law, 
but  upon  its  application  to  the  facts.  Those  cases,  after  all,  make  up  the  bulk  of 
the  business  of  the  courts.  They  are  important  for  the  litigants  concerned  in  them. 
They  call  for  intelligence  and  patience  and  reasonable  discernment  on  the  part 
of  the  judges  who  must  decide  them.  But  they  leave  jurisprudence  where  it  stood 
before.  As  applied  to  such  cases,  the  judicial  process,  as  was  said  at  the  out- 
set of  these  lectures,  is  a  process  of  search  and  comparison,  and  little  else.  We 
have  to  distinguish  between  the  precedents  which  are  merely  static,  and  those 
which  are  dynamic.  Because  the  former  outnumber  the  latter  many  times,  a 
sketch  of  the  judicial  process  which  concerns  itself  almost  exclusively  with  the 
creative  or  dynamic  element,  is  likely  to  give  a  false  impression,  an  over-colored 
picture,  of  uncertainty  in  the  law  and  of  free  discretion  in  the  judge.  Of  the 
cases  that  come  before  the  court  in  which  I  sit,  a  majority,  I  think,  could  not, 
with  semblance  of  reason,  be  decided  in  any  way  but  one"    (pp.  163-4). 

Precedent  is  dynamic  when  it  limits  or  overrules  precedent  which  is  static, 
that  is,  the  precedent  which  expresses  an  established  rule,  or  when  it  fills  in  the 
gaps   of   the   law   in    those   cases   where   judges,   as    Mr.   Justice    Holmes   puts  it, 

i -date  interstitially."  It  is  the  dynamic  precedent,  therefore,  which  is  the 
constructive  force  in  law,  bearing  within  itself  the  germ  of  the  growth  and 
adaptability  of  law  to  the  mores  of  the  times.  The  skill  with  which  the  judicial 
process  is  applied  in  creating  it  will  determine  whether  law  is  to  move  toward  or 
away  from  the  ideal  of  social  utility.     But  it  is  nevertheless  in  the  rendering  of 
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the  dynamic  judgment  that  the  judicial  process  is  not  so  clearly  discerned.  Hence 
it  is   the   dynamic  precedent   with   which   this    little   book   is  mainly   concerned. 

Judge  Cardozo  does  not  share  in  the  opinion  finding  expression  in  current 
discussion,  that  the  rule  of  adherence  to  precedent  ought  to  be  abandoned  alto- 
gether. He  believes  that  adherence  to  precedent  should  be  the  rule  and  not  the 
exception,  but  he  also  believes 

""  .  .  .  that  when  a  rule,  after  it  has  been  duly  tested  by  experience,  has  been 
found  to  be  inconsistent  with  the  sense  of  justice  or  with  the  social  welfare, 
there  should  be  less  hesitation  in  frank  avowal  and  full  abandonment.  We  have 
had  to  do  this  sometimes  in  the  field  of  constitutional  law.  Perhaps  we  should  do 
so  oftener  in  fields  of  private  law  where  considerations  of  social  utility  are  not  so 
aggressive  and  insistent.  There  should  be  greater  readiness  to  abandon  an  un- 
tenable position  when  the  rule  to  be  discarded  may  not  reasonably  be  supposed  to 
have  determined  the  conduct  of  the  litigants,  and  particularly  when  in  its  origin 
it  was  the  product  of  institutions  or  conditions  which  have  gained  a  new  sig- 
nificance, or  development  with  the  progress  of  the  years"  (p.  150). 

In  filling  in  the  gaps  in  the  law  the  judge  must  make  use  of  three  methods  in 
varying  combinations.  The  first  of  these  is  the  method  of  philosophy  which 
exerts  a  directing  force  along  the  lines  of  logical  progression.  It  is  the  "logic"  to 
which  Holmes  referred  when  he  said  that  "the  life  of  the  law  is  not  logic  but  ex- 
perience." There  is  a  certain  presumption,  the  author  believes,  in  favor  of  the 
philosophic  method. 

"Given  a  mass  of  particulars,  a  congeries  of  judgments  on  related  topics, 
the  principle  that  unifies  and  rationalizes  them  has  a  tendency,  and  a  legitimate 
one,  to  project  and  extend  itself  to  new  cases  within  the  limits  of  its  capacity  to 
unify  and   rationalize"    (p.   31). 

But  the  method  of  philosophy  finds  itself  sometimes  supported  by  and  sometimes 

in  competition  with  the  method  of  history  and  tradition,  which  on  occasion  gives 

origin  to  the  legal   doctrine   which   philosophy   develops,   and  on   occasion   restricts 

its  philosophical   development   within   the   limits   of   its   history.     And   finally   there 

is  the  method   which    turns   the   directive    force   of   principle    along   the    lines    of 

justice,  morality,  and  moral  and  social  welfare;  in  short,  the  method  of  sociology. 

"It  is  the  arbiter  between  other  methods,  determining  in  the  last  analysis  the 
choice  of  each,  weighing  their  competing  claims,  setting  bounds  to  their  preten- 
sions, balancing  and  moderating  and  harmonizing  them  all"   (p.  98). 

It  is  the  admirable  discussion  of  the  interplay  and  of  the  action  and  reaction 
of  history,  logic  and  the  judge's  view  of  right  and  social  need — the  essential  ele- 
ments in  the  judicial  process,  which  take  place  in  the  making  of  the  relatively  rare 
dynamic  or  "interstitial"  precedent— which  makes  this  book  such  stimulating  read- 
ing and  such  an  effective  provocative  of  reflective  thinking.  One  could  wish  that 
the  author  had  expanded  his  concise  and  lucid  statement  of  fundamentals  with  a 
wealth  of  illustration  showing  where  again  and  again  in  the  history  of  the  law 
doctrines  with  an  historical  origin  and  sometimes  with  a  philosophical  basis  have 
been  finally  rejected  on  sociological  grounds  or  how  a  doctrine  of  historical  origin 
and  without  any  purely  logical  justification  has  been  retained  because  of  its  social 
utility.  And  alas,  how  many  are  the  instances  where  rules  socially  inconvenient 
and  burdensome  have  been  perpetuated  and  expanded  because  of  a  defective 
philosophy  or  too  great  a  reverence  for  history;  but  this  book  contains  well- 
chosen  examples  illustrating  all  of  these  phases  of  legal  development  and  sufficient 
in   number   to   prove   the   author's   thesis. 

Let  us  quote  him  in  summarizing  the  procedure  by  which  the  sociological 
method  is  to  moderate  the  demands  of  philosophy  and  of  history. 

"My  analysis  of  the  juridical  process  comes  then  to  this,  and  a  little  more: 
logic,  and  history,  and  custom,  and  utility,  and  the  accepted  standards  of  right 
conduct,  are  the.  forces  which  singly  or  in  combination  shape  the  progress  of  the 
law.     Which   of   these    forces    shall   dominate  in    any   case,    must    depend    largely 
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upon  the  comparative  importance  or  value  of  the  social  interests  that  will  be 
thereby  promoted  or  impaired.  One  of  the  most  fundamental  social  interests  is 
that  law  shall  be  uniform  and  impartial.  There  must  be  nothing  in  its  action  that 
savors  of  prejudice  or  favor  or  even  arbitrary  whim  or  fitfulness.  Therefore  in 
the  main  there  shall  be  adherence  to  precedent.  There  shall  be  symmetrical  de- 
velopment, consistently  with  history  or  custom  when  history  or  custom  has  been 
the  motive  force,  or  the  chief  one.  in  giving  shape  to  existing  rules,  and  with 
logic  or  philosophy  when  the  motive  power  has  been  theirs.  But  symmetrical 
development  may  be  bought  at  too  high  a  price.  Uniformity  ceases  to  be  a  good 
when  it  becomes  uniformity  of  oppression.  The  social  interest  served  by  sym- 
metry or  certainty  must  then  be  balanced  against  the  social  interest  served  by 
equity  and  fairness  or  other  elements  of  social  welfare.  These  may  enjoin  upon 
the  judge  the  duty  of  drawing  the  line  at  another  angle,  of  staking  the  path  along 
new  courses,  of  marking  a  new  point  of  departure  from  which  others  who  come 
after  him  will  set  out  upon  their  journey"   (p.   112). 

It  would  be  exceedingly  difficult  to  state  in  more  admirable  fashion  the  part 
which  the  judge's  notions  of  social  utility  may  properly  play  in  the  judicial 
process,  and  we  find  ourselves  in  cordial  agreement  with  it.  But  can  we  dignify 
this  procedure  by  terming  it  in  any  proper  sense  a  "method"?  Has  socio- 
logical jurisprudence  any  formulae  or  any  principles  which  can  be  taught  or  ex- 
pounded so  as  to  make  it  a  methodical  guide  either  to  the  student  of  law  or  to 
the  judge?  Judge  Cardozo  deals  with  this  aspect  of  the  matter  with  char- 
acteristic frankness. 

"If  you  ask  how  he  is  to  know  when  one  interest  outweighs  another,  I  can 
only  answer  that  he  must  get  his  knowledge  just  as  the  legislator  gets  it,  from 
experience  and  study  and  reflection ;     .     .     . 

"So  also  the  duty  of  a  judge  becomes  itself  a  question  of  degree,  and  he  is 
a  useful  judge  or  a  poor  one  as  he  estimates  the  measure  accurately  or  loosely. 
He  must  balance  all  his  ingredients,  his  philosophy,  his  logic,  his  analogies,,  his 
history,  his  customs,  his  sense  of  right,  and  all  the  rest,  and  adding  a  little 
here  and  taking  out  a  little  there,  must  determine,  as  wisely  as  he  can,  which 
weight  shall  tip  the  scales.  If  this  seems  a  weak  and  inconclusive  summary,  I 
am  not  sure  that  the  fault  is  mine.  I  know  he  is  a  wise  pharmacist  who  from 
a  recipe   so  general  can  compound  a  fitting  remedy"    (pp.    113,    161,   162). 

In  short  the  method  of  sociology  is  the  method  which  the  wise  and  competent 
judge  uses  in  rendering  the  dynamic  decision  which  makes  the  law  a  living  force. 
Hardwick,  Mansfield  and  Marshall  employed  it  long  before  the  phrase  "socio- 
logical jurisprudence"  was  thought  of.  The  weak  and  incompetent  judge  cannot 
use  it  and  indeed  in  his  hands  it  is  a  dangerous  instrument,  for  the  only  guide 
for  its  use  is  judicial  wisdom. 

A  vast  deal  has  been  written  in  recent  years  about  sociological  jurisprudence 
until  it  has  become  the  fashion  to  refer  to  it  glibly  as  though  it  were  a  cure  for 
all  the  ills  that  our  legal  system  is  heir  to.  One  who  reads  attentively  Judge 
Cardozo's  restrained  and  discriminating  analysis  will  gain  no  illusion  that  the 
method  affords  any  positive  formula  or  guide  which  can  ever  make  it  a  panacea. 
At  most  its  value  is  negative.  It  warns  the  judge  and  the  student  of  law  that 
logic  and  history  cannot  and  ought  not  to  have  full  sway  when  the  dynamic 
judgment  is  to  be  rendered.  It  points  out  that  in  the  choice  of  the  particular 
legal  device  determining  the  result — social  utility — the  mores  of  the  times  objec- 
tively determined  may  properly  turn  the  scale  in  favor  of  one  and  against  the 
other,  and  it  should  lead  us  as  lawyers  and  students  of  law  to  place  an  appro- 
priate emphasis  on  the  study  of  sociological  data  and  on  the  effort  to  understand 
the  relation  of  law  to  them,  because  by  that  process  we  may  lay  the  foundation 
for  a  better  understanding  of  what  social  utility  is  and  where  in  a  given  case 
the  path  of  social  utility  lies.  But  sociological  jurisprudence  will  never  tell  us 
how  to  ascertain  in  any  way,  except  by  the  exercise  of  a  wise  judgment,  where 
the  course  of  social  utility  lies  or  what  are  the  mores  of  our  times.  The 
capacity  to  do  that  and.  to  give   them   their   appropriate   place  in   judicial   decision 
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finds    expression    in    the    wisdom    which    characterizes    the    decision    of    the    great 
judge  and   distinguishes  him  from  his  inferior   brethren. 

To  those  who  have  not  passed  beyond  the  Blackstonian  concept  of  a  law 
which  has  always  existed  and  which  needs  only  to  be  discovered  by  the  diligent 
judge,  this  book  may  seem  to  exhibit  radical  tendencies.  To  others  it  will  seem 
no  more  radical  than  science  itself  which  seeks  always  by  the  gathering  of  data 
and  their  accurate  interpretation  to  penetrate  a  little  nearer  to  the  ultimate  truth. 
In  this  sense  the  book  is  truly  scientific  in  spirit  and  method,  presenting  its  subject 
with  the  balance,  restraint  and  clarity  which  have  marked  the  author's  distin- 
guished service  as  a  judge. 

Harlan  F.  Stone. 

Columbia  Law  School 


The  Spirit  of  the  Common  Law.  By  RoscoE  Pound,  Carter  Professor  of 
Jurisprudence  in  Harvard  University.  Boston :  Marshall  Jones  Company.  1921. 
pp.  xiv,  224. 

This  is  a  book  concerning  the  law, — not  a  law  book,  and  between  the  two  there 
is  a  significant  difference.  Most  law  books  are  only  trade  tools;  the  practitioner  as 
far  as  possible,  reads  them  by  deputy;  laymen  would  as  soon  mull  over  the  digests 
themselves,  for  which  most  textbooks  are  merely  syllabi.  But  books  about  the 
law  (or  the  best  of  them)  offer  opinions  as  to  why  digests  exist;  of  the  origin  of 
judicial  motives  generating  intent  and  producing  decisions;  of  influences  for  change, 
whether  secular  or  sporadic,  and  above  all  of  the  vigor  or  decadence  of  actual  legal 
conditions. 

It  is  no  accident  that  for  centuries  the  philosophy  of  law  was  an  academic  study, 
allied  with,  if  not  numbered  among  the  liberal  arts ;  that  Grotius  was  never  in  our 
sense  a  lawyer,  or  that  Blackstone  addressed  his  commentaries,  not  to  the  bar  at 
which  he  almost  failed,  but  to  "Mr.  Vice-Chancellor  and  Gentlemen  of  the  Univer- 
sity,"—of  Oxford. 

Only  from  books  about  the  law,  from  writers  who  view  courts  and  judges,  advo- 
cates and  attorneys,  as  merely  the  temporary  interpreters  of  a  continuing  entity 
greater  than  themselves,  can  anyone  acquire  knowledge  of  why  law  ever  was,  why 
it  is,  and  what  it  may  be.  A  busy  bench  and  bar  usually  fail  to  see  the  forest  on 
account  of  the  trees.  Of  course  every  lawyer  worthy  the  name  must  have  enough 
of  such  knowledge  to  give  him  zest  in  handling  his  tools ;  he  gets  it  young,  and  it 
is  a  reproach  to  our  profession,  that  most  of  us  having  absorbed  one  set  of  concepts 
concerning  legal  origins,  aims  and  limitations  in  our  salad  days,  thereafter  remain 
static,  and  are  both  surprised  and  angry,  if  in  later  life  we  discover  that  younger 
men  at  the  bar,  and  most  men  beyond  it,  do  not  share  and  rather  look  down  upon 
what  on  fair  investigation  we  ourselves  recognize  as  no  more  than  the  style  of 
teaching  about  the  law  current  in  our  youth. 

Dean  Pound  is  assuredly  well  entitled  to  speak  for  what  might  be  called  the 
decanal  school  of  interpretative  legal  comment,  now  dominant  in  the  law  schools 
whose  graduates  are  fast  forming  the  majority  of  the  American  bar;  and  for  that 
reason  it  is  perhaps  the  more  significant,  that  it  is  by  the  lectures  here  reprinted,  and 
delivered  before  the  laymen  of  a  college  town  (Dartmouth)  he  has  chosen  to  put  into 
a  form  as  popular  as  the  subject  permits,  the  spiritual  essence  of  that  sociological 
jurisprudence,  which  he  and  many  other  professors  have  been  preaching  and  teach- 
ing for  about  a  quarter  century. 

They  have  so  completely  made  Blackstone  anathema  that  an  inquisitive  occa- 
sional lecturer  has  of  late  years  been  unable  to  discover  any  knowledge  of  the  com- 
mentator's once   famous  definition  of  common  law,  among  the  student  hearers  at 
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four  leading  universities.  Having  apparently  destroyed  that  long-accepted  form  of 
words,  it  is  interesting  to  note  what  Dean  Pound  means  by  that,  of  which  he  studies 
the  spirit. 

For  him  it  is  no  more  than  a  mode  of  juristic  thinking,  a  method  of  treating 
legal  problems  according  to  that  "Anglo-American  legal  tradition,  which  we  call  the 
common  law."  The  ultimate  meaning  of  this  total  abandonment  of  Bacon's  (and 
others')  caution  that  the  duty  of  judges  is  jus  disccre  and  not  jus  dare,  is  that  the 
common  law  is  judge-made  law,  provided  it  be  fashioned  with  reasonable  deference 
(perhaps  only  lip-service)  to  tradition,  but  with  keen  attention  to  the  social  voices 
of  the  time. 

Thus  it  is  the  judicial  spirit  while  making  law,  and  that  spirit  both  past  and 
present  with  which  these  lectures  deal ;  and  in  so  far  as  they  are  at  all  dogmatic, 
they  may  be  summed  up,  by  comparing  what  Dean  Pound  says  to-day  with  what  the 
future  Justice  Holmes  said  in  1881,  when  at  the  Lowell  Institute  he  gave  the 
addresses  known  as  "The  Common  Law."    Mr.  Holmes  suggested  that 

"The  considerations  which  judges  rarely  mention,  and  always  with  an  apology, 
are  the  secret  rules  from  which  the  law  draws  all  the  juices  of  life.  I  mean  of 
course  considerations  of  what  is  expedient  for  the  community  concerned." 

The  present  lecturer  can  and  does  sum  up  the  judicial  duty  of  decision  by  say- 
ing that  the  jurists  of  to-day  (and  judges  are  presumably  jurists)  are  content  to  seek 
the  jural  postulates  of  the  civilization  of  the  time, — a  phrase  extremely  easy  of  trans- 
lation into  keeping  one's  ear  to  the  ground  to  hear  the  tramp  of  insistent  crowds. 
What  Holmes  whispered  as  a  secret  in  1881,  Pound  proclaims  as  a  commonplace  in 
1921. 

But  except  by  implication  the  lecturer  is  rarely  dogmatic,  and  his  analysis  of  the 
sources  of  the  American  legal  and  judicial  tradition  is  something  nowhere  else  done 
with  such  brevity  and  completeness,  and  so  much  humour.  Any  intelligent  reader 
must  recognize  the  genuine  learning  necessary  for  every  page;  but  a  learned  book 
garnished  with  excerpts  from  Mark  Twain,  and  McChord  Crothers  is  as  unusual  as 
it  ought  to  be  attractive. 

It  is  of  course  impossible  for  any  man  who  strongly  believes  in  theories  thought 
to  be  gaining  ground,  but  not  yet  fully  accepted,  sympathetically  to  outline  and 
measure  influences  making  against  what  he  longs  for.  Hence  "liberty  and  the  rights 
of  man,"  as  evolved  by  the  eighteenth  century  advocates  of  natural  law,  as  written 
into  American  constitutions,  and  expounded  in  terms  of  adulation  by  generations  of 
bar  and  bench,  have  a  rather  rough  time  at  Dean  Pound's  hands;  the  reader  of  old 
tales  is  reminded  of  Mr.  Midshipman  Easy's  treatment  of  the  same,  when  he  re- 
turned  from  sea. 

Neither  is  sympathetic  explanation  given  Maine's  undoubtedly  important  gen- 
eralization that  law  (and  by  implication  civilization)  is  a  progress  from  status  to 
contract.  It  is  so  obvious  that  law  sociologically  framed  and  expounded,  exists  for 
securing  individual  contractual  rights  only  so  far  as  society  chooses  to  recognize 
such  rights, — that  some  excuse  for  status  must  be  found;  sociological  law  re- 
creates status  at  once.  Dean  Pound  finds  a  most  ingenious  explanation,  and  a  means 
of  avoiding  the  rather  unpleasant  word  status,  in  that  theory  of  relations  (as  of 
tenant  and  landlord,  master  and  servant,  etc.)  which  is  the  feudal  element  still  so 
vigorous  in  our  legal  framework.  Nor  does  he  fail  (such  is  his  fairness)  to  see  the 
humour  of  justifying  much  modern  statute  making  on  principles  plainly  traceable  to 
a  feudal  society. 

But  with  due  allowance  for  a  reasonable  degree  of  polemics  (no  one  ever 
wants  to  let  "the  Whig  dogs  have  all  the  best  of  it")  the  book  is  singularly  impartial; 
and  very  new  in  analytical  form. 
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The  influence  on  legal  interpretation  of  the  Puritan  theocrats,  and  of  the 
pioneers  and  their  frontier,  has  never  before  been  so  adequately  shown ;  and  how 
the  frontier  generated  what  another  Dean  (Wigmore)  has  called  the  "sporting 
theory  of  justice"  is  delightfully  treated. 

A  noble  and  very  discriminating  tribute  too  is  offered  to  that  long  line  of  judges 
before  the  Civil  War,  who  with  infinite  patience  and  labor,  though  often  with  sad 
lack  of  tools,  went  over  the  corpus  juris  of  England,  and  selected  such  parts  as 
seemed  to  them  fitted  for  American  use.  Considering  how  highly  all  those  jurists 
thought  of  "the  obsolete  legal  science"  of  Blackstone,  so  large  an  appreciatory  garland 
was  hardly  to  be  expected. 

The  book  deserves  wide  vOgue;  for  the  young  lawyer  there  is  nothing  else  that 
states  so  concisely,  learnedly  and  on  the  whole  fairly,  the  now  current  reasons  for 
the  judicial  errors  of  the  past;  nothing  which  so  briefly  and  confidently  justifies  the 
principles  of  what  (most  probably)  his  professors  taught  him  and  are  now  teach- 
ing others;  for  the  intelligent  layman  it  exhibits  an  understandable  method  of 
preferred  judicial  action,  very  flattering  to  the  citizen's  probable  inclination  toward 
the  political  theory  of  lawmaking;  and  a  majority  of  lawyers  over  about  fifty-five,, 
and  all  who  for  thirty  years  have  read  no  more  jurisprudence  than  most  hard- 
working practitioners,  ought  by  all  means  to  read  it  carefully,  in  order  to  discover 
how  singularly  obsolete  they  are,  in  respect  of  everything  legal  except  (strange  to 
say)  the  profitable  practice  of  a  profession,  whose  thinking  about  fundamentals 
is  asserted  to  be  something  as  foreign  to  their  professional  spirit,  as  it  would  have 
been  to  that  of  the  neglected  Coke,  the  rejected  Blackstone,  and  the  misguided 
James  Coolidge  Carter.  The  final  touch  of  modernity  is  given  to  these  brilliant 
essays,  by  the  fact  that  they  were  written  as  the  faith  of  a  Carter  Professor  of 
Jurisprudence. 

Charles  M.   Hough 

Circuit  Court  of  Appeals,  Second  Circuit 


The  Nature  and  Sources  oe  the  Law.  By  John  Chipman  Gray.  Second 
edition,  from  the  author's  works,  by  Roland  Gray.  New  York:  The  Macmilean 
Co.   1921.     pp.   xviii,   348. 

As  Mr.  Roland  Gray  states  in  the  preface,  Professor  Gray  had  before  his 
death  made  notes  in  preparation  for  a  second  edition  of  the  present  work.  His 
desire  was,  we  are  told,  to  put  the  book  into  "a  form  which  would  reach  a  larger 
number  of  readers."  The  editor  has  endeavored  to  carry  out  this  purpose,  both 
in  ways  especially  indicated  by  Professor  Gray  and  in  others  which  seemed  to  the 
editor  adapted  to  that  end.  The  changes  made  are  not  of  a  fundamental  char- 
acter. A  few  paragraphs  at  the  beginning  of  the  book  have  been  omitted,  several 
passages  have  been  transposed,  and  a  very  limited  number  of  additions  made  to 
the  text.  The  changes  in  the  text  are  all  the  work  of  Professor  Gray  himself 
and  do  not  in  any  way  alter  the  general  character  of  the  conclusions  arrived  at  in 
the  first  edition.  In  the  notes  translations  are  now  given  of  quotations  from 
works  in  other  languages.  These  will  doubtless  be  of  use  to  some  of  the  wider 
circle  of  readers  now  aimed  at.  In  the  notes  also  will  be  found  references  to 
articles  and  books  which  have  appeared  since  the  first  edition  was     published. 

The  points  of  view  expressed  by  Professor  Gray  in  the  work  under  considera- 
tion are,  of  course,  so  well  known  to  all  serious  students  of  legal  science  that  it  is 
unnecessary  to  enter  into  any  detailed  discussion  of  them  here.  One  of  the  most 
important  related,  it  will  be  recalled,  to  the  question  whether  in  deciding  cases 
judges  exercise  a  legislative  function.  About  the  time  Professor  Gray  wrote  the 
present  work  there   appeared   the   discussion   of   that   question  by   Mr.    James   C. 
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Carter  in  his  book  on  Lazv,  its  Origin.  Growth  and  Function.  Mr.  Carter,  as  is 
well  known,  took  the  position  that  the  judges  were  the  "discoverers"  and  not  the 
"makers"  of  the  law.  In  refuting  this  proposition  Professor  Gray  took  the  ex- 
treme position  that  even  statutes  duly  passed  by  the  legislature  are  not  "law,"  but 
merely  "sources  of  law"  upon  which  the  judges  draw  in  exercising  their  law- 
making powers  (pp.  125  and  170  in  the  present  edition).  With  these  two  extreme 
views  the  reader  will  be  interested  to  compare  the  view  taken  by  Judge  Cardozo 
of  the  New  York  Court  of  Appeals  in  his  delightful  lectures  upon  The  Nature  of 
the  Judicial  Process  recently  delivered  at  the  Yale  Law  School.  (Yale  Uni- 
versity Press,  1921).  The  learned  justice  concludes  that  "the  truth  is  midway 
between  the  extremes"  represented  by  Carter  and  by  Gray.  This,  however,  is  not 
the  place  in  which  to  set  forth  the  arguments  offered  in  support  of  this  state- 
ment, and  the  learned  reader  must  therefore  be  left  to  obtain  them  for  himself  at 
first  hand  from  Judge  Cardozo's  lectures. 


Walter  Wheeler  Cook 


Columbia  Law  School 


Trust  Estates  as  Business  Companies.  By  John  H.  Sears.  Second  Edition. 
Kansas  City,  Mo. :  Vernon  Law  Book  Co.    1921.     pp.  xx,  782. 

Two  or  more  persons,  co-partners,  may  form  a  corporation  to  carry  on  their 
business,  provided  there  is  a  statute  authorizing  them  to  incorporate  for  such 
purpose.  Thereafter,  the  rights  as  between  the  incorporated  group  and  persons 
dealing  with  it,  with  respect  to  corporate  torts,  contracts  and  property,  must 
be  determined  in  actions  by  or  against  the  corporation  and  not  by  and  against 
the  members  of  the  group  individually.  The  result  of  this  is  that  the  members 
of  the  group  escape  individual  liability  and  the  ownership  of  its  property  remains 
unaffected  by  a  change  in  the  membership  of  the  group.  This  rule  of  pro- 
cedure is  not  a  mere  arbitrary  and  technical  requirement,  but  is  essentially  just, 
because  it  gives  effect  to  the  intention  of  the  parties  in  interest  and  enforces  and 
protects  their  rights  as  they  understand  them.  And  it  would  seem  that  courts 
might  have  adopted  and  applied  this  rule  in  every  case  where  it  appeared  that 
the  persons  forming  the  corporation  intended  to  act  as  a  group  and  not  indi- 
vidually. But,  according  to  a  rule  settled  at  a  remote  period,  courts  cannot, 
without  legislative  sanction,  recognize  the  members  of  this  group  as  a  unit  distinct 
from  the  members.  This  usurpation  on  the  part  of  the  sovereign  or  legislative 
power  has  been  the  fruitful  source  of  misconception  of  the  nature  of  a  cor- 
poration. Legislators  think  of  corporations  as  creatures  of  their  own,  and,  as 
such,  subject  to  their  power  of  life  or  death.  They  think  of  them  as  Franken- 
steins  of  vast  wealth  and  resources,  possessed  of  privileges  with  which  the  legis- 
lators have  graciously  endowed  them.  And,  with  a  certain  savage  instinct,  they 
can  see  no  reason,  economic  or  moral,  why  these  creatures  of  theirs  should  not 
be  subjected  to  special  taxation  and  to  all  sorts  of  regulations  and  restrictions, 
overlooking  the  obvious  fact  that,  after  all,  these  regulations,  restrictions  and 
taxation  are  burdens  upon  the  individuals  composing  the  corporation  just  as  they 
would  be  upon  the  members  of  a  co-partnership,  if  treated  in  the  same  way. 

To  escape  some  of  the  difficulties  and  disadvantages  resulting  from  this  legis- 
lative policy,  without  losing  the  advantage  of  exemption  from  personal  liability, 
and  of  an  ownership  of  property  unaffected  by  a  change  of  the  parties  in  interest, 
groups  of  individuals  have  in  recent  times  adopted  the  device  of  the  business 
trust.  Instead  of  forming  a  corporation  to  be  managed  by  its  directors  for  its 
stockholders,  they  transfer  their  assets  to  trustees  with  authority  to  conduct  the 
business,  subject  to  the  rules  relating  to  trusts,   for  the  benefit  of  themselves  as 


BOOK  REVIEWS  389 

cestuis  que  trustent.  And  two  states,  Massachusetts,  in  1909,  and  Oklahoma,  in 
1919,  have  enacted  statutes  expressly  authorizing  this  arrangement.  The  Massa- 
chusetts statute  is  entitled  "An  Act  Relative  to  Voluntary  Associations  Under 
Written  Instruments."  It  is  very  short  and  simply  provides  for  the  filing  of 
the  trust  instrument  and  for  the  issuing  of  transferable  certificates  to  represent 
the  interests  of  the  beneficiaries  in  the  trust  estate.  In  1916  the  Massachusetts 
Legislature  passed  another  short  act,  providing  that  the  voluntary  association 
under  such  a  trust  instrument  may  be  sued  and  that  the  property  of  the  associated 
beneficiaries  shall  be  subject  to  attachment  and  execution  in  like  manner  as  the 
property  of  a  corporation.  The  Oklahoma  statute  provides  in  like  manner  for 
the  filing  of  the  trust  instrument  but  omits  any  reference  to  transferable  cer- 
tificates. On  the  other  hand,  it  contains  two  important  provisions  not  in  the 
Massachusetts  statutes.  It  limits  the  duration  of  such  trusts  to  a  definite  period 
of  not  to  exceed  twenty-one  years  or  to  the  period  of  the  life  or  lives  of  the 
beneficiaries  thereof.  And  it  expressly  provides  that  the  liability  for  the  acts 
and  obligations  of  the  trustees  shall  extend  to  the  whole  trust  estate  and  shall 
not  attach  to  the  trustees  or  the  beneficiaries. 

These  trusts,  usually  referred  to  as  "Massachusetts  Trusts"  (having  been 
first  used  and  first  recognized  by  statute  in  Massachusetts),  our  author  designates 
"Trust  Estates  as  Business  Companies."  These  form  the  subject  of  his  treatise, 
which  consists  of  470  pages  of  text,  with  full  citation  of  authorities,  and  an  unusual 
appendix  of  303  pages,  containing  copies  of  the  trust  instruments  under  which 
the  principal  trusts  of  this  kind  are  operating.  Mr.  Sears  has  rendered  a  service 
to  the  profession  in  publishing  these  documents  and  in  assembling  these  decisions 
and  presenting  the  law  as  developed  therein  with  respect  to  these  comparatively 
new  forms  of  business  organizations.  The  principal  criticisms  which  may  be 
made  of  his  work  are  that  he  is  too  diffuse  and  prolix  and  too  prone  to  restate 
what  is  elementary  and  obvious.  He  quotes  very  freely  from  the  cases  cited,  but 
it  is  a  mistake  to  suppose  that  one  is  helped  as  much  by  copious  extracts  from 
the  decisions  as  by  a  concise  analysis  of  them  and  a  clear  statement  of  their 
substance  and  effect. 

The  principles  applicable  to  these  trusts  are  few  and  simple.  The  chief 
difficulty  is  to  determine  what  is  required  to  create  a  trust  and  to  avoid  the 
creation  of  a  partnership  association.  If  a  valid  trust,  as  distinguished  from  a 
partnership  association,  is  created,  the  rights  and  liabilities  of  trustee,  beneficiary 
and  creditor  are  easily  determined  in  accordance  with  the  rules  applicable  to 
trusts.  If  a  partnership  association  is  created,  we  have  the  rights  and  liabilities 
of  a  partnership.  In  the  case  of  a  trust,  it  is  clear  that  the  beneficiary  is,  in 
general,  exempt  from  liability  and  that  the  trustee  is  personally  liable,  unless  he 
has  expressly  stipulated  for  exemption  from  liability.  It  is  also  settled  that  the 
trustee  may  stipulate  for  such  exemption  and  that  the  creditor  has  certain  rights 
as  against  the  trust  estate,  whether  the  trustee  is  or  is  not  also  liable.  In  dis- 
cussing this  latter  point,  namely,  the  liability  of  the  trust  estate,  the  author  omits 
to  refer  to  the  articles  by  Louis  D.  Brandeis1  and  Austin  W.   Scott.2 

The  question  has  been  raised  whether  these  trusts  violate  the  rule  against 
perpetuities  and,  if  they  are  created  in  New  York,  whether  they  violate  the  New 
York  rule  against  the  suspension  of  the  power  of  alienation  or  the  accumulation 
of  income. 

In  Chapter  XIII,  Mr.  Sears  deals  with  the  subject  of  "Perpetuities  and  Re- 
straints upon  Alienation."     He  begins  by  stating  in  §  102 : 

"A    perpetuity    is    obnoxious    to    American    jurisprudence,    primarily    because 

1  (1881)    15  American  Law  Rev.  449. 

2  (1915)  28  Harvard  Law  Rev.  725. 
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it  creates  an  absolute  suspension  of  the  power  of  alienation.  The  creation  of  a 
trust  naturally  suggests,  though  it  does  not  necessarily  involve,  the  idea  of  such 
suspension." 

But  in  §  104,  he  quotes  with  approval  from  Gray  on  Perpetuities  that  it  is  a 
"mistaken  idea  that  a  trust  violates  the  rule  against  perpetuities  because  it  is  to 
last  indefinitely."  And  in  §  103,  he  recognizes  that  the  rule  against  perpetuities 
is  aimed  against  the  remote  vesting  of  a  future  interest.  Again  in  §  107  he 
refers  to  "the  theory  of  undue  restraint  of  trade,"  but  this  obviously  has  nothing 
to  do  with  perpetuities  or  restraints  upon  alienation.  In  this  section  he  also  con- 
siders the  effect  of  a  power  of  sale  with  directions  to  reinvest  upon  the  like 
trust.  This  is  discussed  at  length  in  an  article  by  Frank  Dwight  in  the  Columbia 
Law  Review  3  which  is  not  mentioned  by  Mr.   Sears. 

Under  the  law  as  it  existed  prior  to  the  enactment  of  the  Revised  Statutes 
of  New  York,  these  trusts  involve  neither  a  perpetuity  in  the  sense  of  a  too 
remote  future  interest,  because  the  entire  interest  is  a  present  and  vested  one, 
nor  do  they  involve  the  suspension  of  the  power  of  alienation,  in  so  far  as  the 
interests  of  the  cestuis  que  trusteut  are  freely  alienable.  But,  according  to  the 
doctrine  prevailing  in  Massachusetts  and  some  other  states,4  under  certain  cir- 
cumstances trusts  may  be  indestructible,  although  all  interests  are  vested  in  a 
single  person  or  class  of  persons  and,  therefore,  trusts  for  an  indefinite  period 
may  in  these  states  be  invalid  as  against  public  policy.  And,  according  to  the 
Xew  York  Revised  Statutes,  the  interest  of  a  cestui  que  trust  in  a  trust  created 
by  a  third  person  for  the  payment  to  him  of  the  income  during  his  life  or  a  shorter 
term  is  inalienable.  Hence,  it  would  seem  that  trusts  of  this  kind,  if  created  by 
a  testator  in  New  York,  must  be  limited  in  duration  to  the  period  of  two  lives 
in  being,  for  the  New  York  law  forbids  the  suspension  of  the  power  of  aliena- 
tion for  a  longer  period.  On  the  other  hand,  it  has  been  held  that  a  trust  to  pay 
over  income  created  for  the  benefit  of  the  settlor  himself  gives  him  an  alienable 
interest  in  the  income.  Such  a  trust,  therefore,  it  would  seem,  does  not  involve 
a  suspension  of  the  power  of  alienation.  If  the  trust  is  created  by  several  per- 
sons, as  by  the  members  of  a  joint  stock  association  or  corporation,  for  their 
benefit,  will  the  same  rule  be  applied?  Mr.  Sears  throws  little  new  light  upon 
any   of   these  questions. 

But,  in  spite  of  its  defects,  the  practicing  lawyer,  who  has  occasion  to  advise 
with  respect  to  this  subject,  will  find  the  book  a  valuable  aid  in  his  study  and 
investigations,  and  the  second  edition  will  undoubtedly  be  as  widely  used  as  the 
first  edition.  It  may  also  be  commended  to  the  attention  of  our  publicists,  legis- 
lators and  some  of  our  judges.  For,  in  pointing  out  this  trust  arrangement  as 
a  substitute  for  incorporation  and  a  legal  device  for  securing  its  substantial  ad- 
vantages without  legislative  sanction,  it  may  furnish  an  antidote  to  the  poison 
in  the  minds  of  those  who  vaguely  conceive  of  a  corporation  as  a  real  existence, 
created  by  legislative  fiat  and  possessing  extraordinary  privileges,  which  may  be 
oppressed  and  abused  without  effect  upon  its  stockholders,  the  men,  women  and 
children   who  are  the  substantial   owners   of   its  property  and   income. 

George  F.  Canfiei.d 

Columbia  Law  School 


A  Handbook  on  the  Law  of  Persons  and  Domestic  Relations.    By  Walter 
C.  Tiffany.    Third  editions,  by  Roger  W.  Coolev.     St.  Paul,  Minn.:  West  Pub- 
hing  Co.     1921.     pp.  xv.  769. 

a  (1907)   7  Columbia  Law   Rev.  589. 

'See  Grav,  Perpetuities,   (3d  ed.   1915)    §   120ff.;    (1915)   28  Harvard   Law   Rev. 
725. 
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The  second  edition  of  this  popular  member  of  the  Hornbook  family,  published 
in  1909,  was  well  received. 1  The  present  third  edition  by  the  same  editor  is  un- 
doubtedly an  improvement.  More  than  one  hundred  pages  of  new  notes  and  text 
have  been  added.  But  due  to  the  use  of  thin  paper  the  new  edition  is  smaller  in  bulk 
than  the  old. 

The  increase  in  the  number  of  pages  is  accounted  for  chiefly  by  the  incorpora- 
tion of  later  decisions  in  the  notes  and  by  additional  matter  added  to  the  chapter  on 
Marriage  and  the  chapter  on  Legitimacy  and  Adoption  of  Children.  Only  limited 
treatment  is  given  the  important  change  in  the  law  of  master  and  servant  occasioned 
by  the  widespread  adoption  of  Workmen's  Compensation  Acts  since  the  date  of  the 
second  edition.  A  few  paragraphs  on  this  new  legislation  are  added  at  the  end 
of  the  section  treating  the  master's  liability  for  injuries  to  the  servant. 

Doubtless  it  is  fairer  to  judge  an  elementary  book  by  what  it  contains  than 
by  what  it  omits.  Even  so  it  seems  fair  to  call  attention  to  such  omissions  as  could 
be  rectified  by  slight  increase  in  bulk  or  by  displacing  less  important  matter.  It  is 
to  be  regretted  that  no  attempt  has  been  made  to  cite  at  least  the  more  important 
of  the  numerous  notes  and  articles  to  be  found  in  the  standard  law  reviews.  The 
inadequate  treatment  of  Haddock  v.  Haddock,  2  for  example,  would  be  greatly  im- 
proved by  the  addition  of  a  few  such  citations.  Though  it  has  been  found  possible 
to  add  an  interesting  page  on  marriage  by  proxy,  no  room  is  found  even  in  the  ex- 
panded third  edition  for  treatment  of  the  more  practical  problems  of  breach  of 
promise  and  alimony.  It  would  also  seem  that  even  in  an  elementary  book  place 
might  be  found  for  some  reference  to  the  case  of  Foote  v.  Nickerson  in  the  dis- 
cussion of  separation  agreements;  for  the  recent  case  of  Davis  v.  Condit*  on  seduc- 
tion ;  for  some  special  reference  to  the  various  acts  5  sponsored  by  the  Commissioners 
on  Uniform  Laws ;  and  for  calling  special  attention  to  the  elaborate  and  valuable 
note  on  infancy  following  the  case  of  Craig  v.  Van  Beber6  in  18  Am.  St.  Rep. 
569.7 

The  statements  in  the  second  edition  which  have  been  criticised  8  and  for  the 
most  part  deservedly,  remain  in  general  unchanged  in  the  present  edition.  In  addition 
criticism  might  well  be  made  of  the  statement  (3d  ed.  p.  91)  praising  the  minority 
view  extending  the  technical  doctrine  of  presumed  coercion  by  the  husband  to  the 
crime  of  murder  committed  by  the  wife.  In  view  of  the  increasing  independence  of 
married  women  under  modern  statutes  any  extension  of  this  doctrine,  always  hard 
to  justify,  merit  anything  but  commendation.  Its  total  abolition  by  statute  would 
seem  desirable. 

But  on  the  whole  the  book  in  spite  of  omissions  and  inaccuracies  succeeds  in 
fulfilling  its  purpose  of  accurately  stating  the  law  in  elementary  form. 

Chester  A.  Vernier 
Standard  University  Law  School 


!See  the  reviews  in  (1910)  10  Columbia  Law  Rev.  375;  (1909)  23  Harvard 
Law  Rev.  157;  (1909)  19  Yale  Law  Journ.  140;  (1910)  8  Michigan  Law  Rev.  258. 

2  (1906)  201  U.  S.  562,  26  Sup.  Ct.  525. 

3  (1901)  70  N.  H.  496,  48  Ail.  1088. 

4  (1914)  124  Minn.  365,  144  N.  W.  1089. 

5  The  Migratory  Divorce  Act,  The  Annulment  of  Marriage  and  Divorce  Act, 
The  Family  Desertion  Act,  The  Marriage  License  Act,  and  The  Marriage  Evasion 

Art 

8  (1890)   100  Mo.  584,  13  S.  W.  906. 

7  The  omission  is  more  noteworthy  because  the  editor  directs  special  attention 
(3d  ed.  p.  307)  to  a  less  elaborate  note  on  bastardy  proceedings  in  (1852)  56  Am. 
Dec.  210. 

8  By  A.  B.  A:  B.  in  (1910)  10  Columbia  Law  Rev.  375;  bv  E.  H.  in  (1910)  8 
Michigan  Law  Rev.  258;  and  by  J.  W.  in   (1909)  23  Harvard  Law  Rev.  157. 
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The  Law  in  Business  Problems.  By  Lincoln  Frederick  Schaub  and 
Nathan  Isaacs.  New  York:  The  Macmillan  Company.  1921.  pp.  xxxiv, 
821. 

A  conspicuous  feature  of  recent  educational  activity  has  been  the  growth  in  the 
number  and  the  popularity  of  university  schools  of  business.  In  the  best  of  these 
schools  men  who  combine  with  practical  information  and  experience  a  scholarly 
knowledge  of  social  science  have  been  endeavoring  to  work  out  fundamental  principles 
of  business  administration.  Any  such  attempt  leads  immediately  to  a  fuller  recogni- 
tion of  the  important  part  played  by  law  in  the  conduct  of  business.  Hence  the 
surprising  number  of  recent  books  in  the  field  inadequately  if  not  misleadingly 
described  as  business  law. 

Lawyers  are  likely  to  look  with  suspicion  on  such  books  and  rightly  so  if  the 
books  are  attempts  to  state  summarily  legal  rules  for  direct  application  by  laymen. 
The  book  under  review,  however,  is  not  such  a  book.  The  authors  state  that  their 
aim  thus :  In  addition  to  giving  "some  understanding  of  the  legal  rules  governing 
the  more  familiar  business  transactions  and  business  relations,"  the  book  is  mainly 
concerned  "to  show  the  legal  system  in  its  relation  to  the  problems  and  policies  of 
business  administration." 

This  is  something  well  worth  doing  and  the  writers  possess  unusual  competence 
for  such  a  task.  Their  book  discloses  a  comprehension  of  the  facts  and  the  prob- 
lems of  modern  business  rare  among  lawyer  authors,  combined  with  a  critical  under- 
standing of  law  even  rarer  among  writers  who  enter  the  field  from  the  side  of  busi- 
ness. The  selection  of  topics  for  treatment,  the  arrangement  of  the  material  and  the 
emphasis  laid  on  fundamentals  all  disclose  not  only  independence  of  thought  but  also 
thorough  familiarity  with  both  the  fields  whose  interrelations  call  for  the  discussion. 
The  book  is  not  an  easy  book,  but  it  is  one  which  will  stimulate  as  well  as  inform 
well  prepared  and  thoughtful  students,  and  one  which  can  be  read  with  profit  by 
all  teachers  of  commercial  law,  most  of  all  by  those  whose  training  has  been  in 
the  main  legal. 

The  authors'  learning  sometimes  tempts  them  to  include  material  not  strictly 
relevant  to  their  announced  aims  nor  likely  to  be  helpful  to  the  students  for  whom 
the  book  is  designed  as  a  text.  Much  of  the  highly  condensed  material  in  the  intro- 
ductory part  is  of  this  sort.  It  may  further  be  queried  whether  the  development  of 
the  discussion  by  printing  reported  cases  from  English  and  American  courts,  a 
method  which  increasingly  supplants  the  authors'  own  direct  exposition  in  the 
later  divisions  of  the  book,  will  prove  successful  in  practice  in  most  schools  of 
business  administration.  Whether  or  not  the  authors  intended  the  book  to  be  used 
to  train  the  students  in  the  analysis  of  court  decisions  is  not  entirely  clear  though 
the  preface  and  part  of  the  introduction  seem  to  suggest  this.  But  numerous  as  the 
cases  printed  are,  the  character  of  the  individual  cases  and  the  great  diversity  of 
the  subjects  with  which  they  deal,  seem  to  make  them  valuable  only  as  supplementing 
auctorial  by  judicial  discussion.  The  book  does  not  furnish  an  application  of  the 
case  method  to  business  law  even  as  a  method  to  be  supplemented  by  direct  exposi- 
tion.    If  this  be  admitted  it  seems  doubtful  whether  the  authors  have  been  well  ad- 

1  in  using  so  much  case  material.  Less  or  very  much  more  seem  to  the  reviewer 
the  only  workable  alternatives. 

Charles  A.  Huston 
indard  University  Law  School 


Local  Government  in   the  United  States.     By  Herman   G.  James.     New 
York:  D.  Appleton  and  Co.  1921.  pp.  xv,  482. 

During  the  last   two   decades   the   literature   dealing   with   the   government  of 
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American  cities  has  become  extensive;  and  recently  considerable  attention  has 
been  given  to  the  study  of  the  county,  hitherto  practically  neglected.  Heretofore, 
however,  no  attempt  has  been  made  to  treat  all  the  agencies  of  local  govern- 
ment as  parts  of  a  "closely  coordinated"  whole.  This  is  the  task  which  Professor 
James  has  set  for  himself  in  the  volume  under  review. 

To  enable  the  reader  to  make  comparisons  the  first  chapter  is  devoted  to  a 
brief  sketch  of  local  government  in  England  and  France.  Another  chapter  out- 
lines the  origin  and  development  of  local  government  in  the  United  States.  The 
remainder  of  the  book  deals  with  the  organization  and  functions  of  the  county, 
and  such  subdivisions  of  the  county  as  towns,  townships,  villages,  and  cities. 

The  most  useful  part  of  the  book  is  that  devoted  to  the  government  of 
counties.  The  author  finds  fault  not  only  with  the  organization  that  prevails  but 
also  with  the  way  in  which  the  county  performs  its  functions.  He  advocates  the 
appointment  of  numerous  officers  who  are  at  present  elected.  Those  whose  func- 
tions are  wholly  or  largely  concerned  with  the  enforcement  of  state  laws,  such  as 
the  sheriff,  the  county  attorney,  the  auditor,  and  the  recorder  he  would  have  ap- 
pointed and  controlled  by  the  state  itself ;  others  whose  work  is  more  distinctly 
local  in  character  but  which  does  not  involve  the  determination  of  public  policy, 
such  as  the  treasurer,  the  clerk,  and  the  surveyor  he  would  have  appointed  by 
the  county  board  of  commissioners  or  supervisors.  Few  students  of  local  govern- 
ment will  deny  the  weight  of  the  arguments  in  favor  of  these  proposals  of 
Professor  James,  doubtful  as  they  may  be  as  to  the  possibility  of  carrying  out 
some  of  them  in  the  face  of  the  political  opposition  their  mere  suggestion  arouses. 
The  short  ballot  principle  carried  out  in  many  of  our  cities  and  in  some 
of  the  states  has  in  general  worked  well  and  there  is  reason  to  believe  that  it 
would  work  equally  well  if  applied  to  counties  generally.  However,  there  is 
such  widespread  opposition  to  what  is  called  state  interference  that  it  is  exceed- 
ingly doubtful  if  certain  prominent  county  officers  could  be  appointed  by  the  state, 
theoretically  desirable  as  that  might  be.  Probably  more  adequate  state  super- 
vision, possibly  effected  by  some  form  of  the  state  aid  to  counties  is  the  most 
feasible  plan  for  securing  greater  efficiency  in  county  administration.  The  ad- 
vantages of   this  expedient  are   brought  out   in   the   volume. 

Professor  James  does  not  consider  the  county  the  best  unit  for  local  govern- 
ment. In  view  of  the  fact,  however,  that  its  abolition  would  do  such  violence 
to  our  traditions  he  would  not  only  keep  it  but  would  make  it  a  more  vital 
institution  of  government  by  giving  it  more  work  to  do  and  would  enable  it 
to  do  its  work  more  effectively  by  changing  its  organization  as  indicated  above. 
The  township  in  the  author's  opinion  "is  in  its  very  nature  not  adapted  to  the 
proper  performance  of  the  functions  it  now  possesses  or  that  might  be  con- 
ferred upon  it."  He  would  therefore  abolish  it  entirely  and  distribute  its  func- 
tions between  urban  municipalities  and  the  county.  Probably  but  few  readers 
of  this  book  will   live  to  witness   the   carrying  out  of   this   proposal. 

Two  chapters  are  devoted  to  city  government,  one  dealing  with  organization 
and  the  other  with  functions.  The  latter  is  to  a  large  extent  an  adaptation 
of  the  author's  Municipal  Functions  (1917).  Of  course  only  a  sketch  of  city 
government  can  be  given  in   125  pages. 

The  chapter  on  recent  developments  and  tendencies  treats  chiefly  the  home 
rule  movement  for  counties,  state  control  over  counties,  and  the  problem  of 
county  and  city  consolidation.  Although  the  last-mentioned  subject  would  seem 
particularly  important  in  a  volume  that  seeks  to  treat  the  relations  between  all 
local  governmental  agencies  it  is  not  covered  adequately  in  this  volume.  It  is 
doubtful  if  the  logical  unity  of  local  government  which  the  author  emphasizes  in 
his  preface  has  been  shown  to  exist.     Perhaps  there  is  no  such  unity  after  all. 
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The  arrangement  of  the  hook  is  satisfactory  and  it  is  generally  accurate. 
Occasionally  a  slip  may  he  detected,  however.  For  example,  Professor  James 
writes : 

"For  a  time  it  was  not  uncommon  to  find  police  boards  in  American  cities  in 
charge  of  this  branch  of  city  administration.  But  the  necessity  of  centralization 
of  control  in  the  hands  of  a  single  person  for  a  function  like  that  of  the  police 
department  has  come  to  be  so  clearly  recognized  that  the  almost  universal  prac- 
tice  is   to  have   a   single   official    directly   in    charge"    (p.   378). 

It  is  true  that  the  tendency  at  present  is  strongly  in  the  direction  of  the 
single  commissioner  type  of  administrative  organization  in  police  departments, 
particularly  in  our  larger  cities,  but  it  seems  to  be  an  overstatement  of  this 
tendency  to  say  that  this  system  is  almost  universal  while  such  cities  as  St.  L&uis. 
Los  Angeles,  San  Francisco,  Milwaukee,  Kansas  City,  Indianapolis,  Providence, 
Atlanta,  New  Haven.  Bridgeport,  Hartford.  Springfield,  Mass.,  Wilmington, 
Waterbury,  Manchester.  Peoria,  and  Evansville  still  manage  te  get  along  with 
the  board   form  of  organization   in  their  police  departments. 

The  book  is  based  mainly  on  secondary  sources.  A  list  of  the  more  im- 
portant books  and  pamphlets  on  the  subjects  of  the  several  chapters  is  given  to 
guide  the  student  in  further  reading  and  investigation.  A  complete  table  of  con- 
tents is  included. 

The  author  has  performed  a  valuable  service  in  bringing  the  materials  on  local 
government  up  to  date.  His  book  will  meet  a  need  long  felt  by  teachers  of  Amer- 
ican government. 


Elmer  D.  Grapkr 


Columbia  University 
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THE  TRUST  RECEIPT  AS  SECURITY 

I 

In  the  typical  case,  the  trust  receipt  comes  into  existence  in  the  fol- 
lowing way :  An  importer  R,  for  example,  who  wishes  to  procure  silk 
from  China  for  manufacture  or  sale  in  this  country,  requests  his  bank 
to  issue  a  letter  of  credit  authorizing  A  B  &  Company  in  China  to  draw 
their  drafts  upon  the  bank  for  the  cost  of  the  silk  to  be  supplied  by  them. 
This  credit  is  either  delivered  to  the  importer,  or  sent  direct  to  A  B  & 
Company,  or  transmitted  through  a  second  institution  located  near  A  B 
&  Company,  and,  as  a  condition  of  its  issue,  the  importer  signs  an  agree- 
ment with  the  bank  on  the  following  lines :  In  consideration  of  the  issue 
of  the  credit,  the  customer  agrees  to  repay  to  the  bank  all  amounts 
which  may  be  paid  out  by  it  under  the  credit,  together  with  interest, 
commissions,  etc.,  and  also  agrees  substantially  as  follows : 

"Your  bank  shall  remain  owner  of  all  said  merchandise,  of  all 
policies  of  insurance,  and  of  all  bills  of  lading  and  other  documents  of 
title  thereto  and  of  the  proceeds  thereof  until  the  payment  as  above 
promised,  and  also  the  payment  of  all  other  sums  that  may  be  or  become 
due  by  us  to  your  bank.  Upon  receipt  from  you  of  the  possession  of  the 
said  merchandise  shipped  under  such  credit,  or  the  bills  of  lading  or  other 
documents  of  title  thereto,  we  will  sign  and  deliver  a  receipt  therefor  in 
such  form  as  you  may  require  and  will  give  such  security  as  you  may 
demand,  and  the  said  merchandise,  after  delivery  of  the  custody  thereof 
to  us  and  the  proceeds  thereof,  if  sold  by  us,  shall  be  held  subject  to  your 
order  on  demand  as  your  property,  with  authority  to  take  possession  of 
and  dispose  of  same  at  any  time  by  public  sale  or  otherwise  for  your 
reimbursement  or  protection,  and  to  charge  all  expenses,  including  com- 
missions for  sale  and  guaranty,  the  bank  being  free  from  all  responsibil- 
ity whatever  in  respect  to  such  sale." 

A  B  &  Company  then  ship  the  silk  in  accordance  with  directions,  taking 
the  bill  of  lading  to  the  order  of  the  bank  "notify  R."  Insurance  is  also 
effected,  loss,  if  any,  payable  to  the  bank.  The  seller  then  draws  it* 
draft  upon  the  bank  for  the  cost  or  purchase  price  of  the  shipment, 
attaches  to  it  the  bill  of  lading,  policy  of  insurance,  consular  invoice  and 
any  other  necessary   papers,  and    forwards   the   draft   through   banking 
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channels  for  payment.  In  many  cases,  A  B  &  Company,  upon  exhibiting 
the  letter  of  credit  at  their  own  bank,  obtain  advances  upon  or  in  anticipa- 
tion of  the  draft. 

The  draft  in  due  course  is  presented  to  the  bank,  upon  which  it 
was  drawn,  and  is  paid.  It  will  be  observed,  in  connection  with  the  fore- 
going, that  title  to  the  silk  was  not  at  the  outset  in  the  importer  and 
that  it  has  never  been  transferred  to  him.  Physical  possession  and  control 
of  the  silk  likewise  have  not  been  his  and  are  not  given  to  him.  These  are 
highly  important  facts  in  our  later  discussion. 

In  due  time,  the  importer  is  advised  of  the  arrival  of  the  shipment. 
He  goes  to  the  bank,  states  this  fact  and  expresses  a  desire  that  the 
goods  be  entered  at  the  customhouse  and  placed  in  warehouse.  The 
bank  accordingly  hands  the  bill  of  lading  and  other  shipping  documents 
to  him  upon  his  signing  a  trust  receipt a  for  this  purpose.  The  im- 
porter has  not,  up  to  this  time,  reimbursed  the  bank  for  the  amount 
paid  by  it  upon  the  draft  with  agreed  commissions  and,  under  the 
arrangement,  it  is  not  contemplated  that  he  shall  do  so  until  a  later  time. 
If  he  should  do  so  at  once,  no  occasion  for  the  use  of  a  trust  receipt 
would  be  presented.  It  is  the  intention  of  the  parties,  therefore,  that 
the  bank  shall  retain  its  hold  upon  the  silk  as  security  until  such  payment 
is  made. 

The  entry  and  warehousing  of  the  silk  having  been  accomplished  in 
the  name  of  and  as  the  property  of  the  bank  as  agreed  in  the  trust 
receipt,  the  importer  hands  the  warehouse  receipts  and  insurance  to  the 
bank,  and  the  trust  receipt  is  canceled.  The  entry  and  warehousing  have 
been  accomplished  in  the  same  manner  and  with  the  same  effect  as  if 
the  bank  had  sent  its  own  messengers  or  brokers  to  accomplish  them.  It 
has  simply  saved  this  expense,  which  would  be  chargeable  to  the  im- 
porter, and  avoided  this  trouble,  by  availing  itself  of  the  assistance  of  the 
importer,  who,  as  will  readily  be  observed,  is  interested  in  seeing  that 
they  are  properly  attended  to  and  who  can  save  some  expense,  by  him- 
self   performing   these   incidental    functions. 

It  may  happen  that  the  importer  R  has  already  found  a  purchaser 
for  the  silk  at  the  time  of  its  arrival,  who  is  to  pay  either  cash  or  on 
some  agreed  terms  of  credit,  such  as  notes  or  acceptances.     In  that  case 

1  This  may  read  as  follows  :  "Property  in  Trust.  Received  from  the  X  Bank 
the  merchandise  specified  in  the.  bill 'of  lading  per  S.  S.  Juno,  the  property  of  the 
X  Bank,  viz.,  100  Bales  Raw  Silk  marked  A.  B.,  imported  under  the  terms  of  their 
letter  of  credit  No.  200,  issued  for  our  account,  the  said  bill  of  lading  to  be  used 
by  us  for  the  sole  purpose  of  entering  the  above  described  property  at  the  United 
States  Customs  House  of  the  Port  of  New  York,  and  of  immediately  storing  the 
same  in  the  name  and  as  the  property  of  the  said  X  Bank,  and  subject  only  to 
their  order,  we  hereby  agreeing  to  so  store  the  said  property  and  to  hand  the 
storage  receipt  for  same  to  the  said  bank  when  obtained.  We  also  agree  to  fully 
insure  said  property  against  fire,  the  loss,  if  any,  payable  to  the  X  Bank,  and  t< 
hand  the  policies  of  insurance  thereon  to  the  said  X  Bank. 

[Signed]  R 
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there  will  be  no  occasion  for  warehousing  the  goods  and  consequently 
this  first  form  of  trust  receipt  may  never  be  used. 

In  any  case,  the  next  step  is  likely  to  be  as  follows :  R  advises  the 
bank  that  P  is  prepared  to  buy  the  silk  and  requests  the  bank  to  permit 
him  to  make  the  sale.  The  bank  accordingly  hands  him  either  the  bill 
of  lading  or  the  warehouse  receipt,  as  the  case  may  be,  receiving  in  return 
a  trust  receipt  in  slightly  different  form.2 

R  thereupon  delivers  the  silk  to  P,  the  purchaser,  who  in  most  cases 
is  not  informed  as  to  the  interest  of  the  bank  in  the  transaction.  R 
collects  the  proceeds  and  turns  them  over  to  the  bank  as  provided  in  the 
trust  receipt.  The  bank  pays  itself  in  full  with  charges  and  interest,  and 
credits  to  R's  account  any  balance  remaining.  The  trust  receipt  there- 
upon is  canceled  or  returned ;  at  any  rate,  it  is  exhausted  and  the 
transaction  is  closed.  R,  by  the  use  of  this  machinery  has,  without  the 
use  of  a  dollar  of  his  own  money,  made  an  importation  of  silk  from 
China,  sold  it  to  a  domestic  consumer,  and  received  his  profit  from  the 
transaction,  but  at  no  time  has  he  held  the  title  to  any  part  of  the  silk. 
Nevertheless,  he  has  occupied  the  position  of  a  principal ;  he  has  never 
been  a  mere  broker,  factor  or  agent.  He  has  assumed  the  primary  risk, 
and  his  credit  with  the  bank  and  his  business  initiative  have  made  the 
transaction  possible.  No  one  has  a  claim  to  any  share  of  his  profits.  The 
bank,  on  the  other  hand,  has  obviously  intended  to  do  the  business  on  a 
secured  basis ;  it  has  intended  to  obtain  the  title  and  legal  control  over 
the  goods  at  the  outset  and  to  retain  them  until  they  finally  pass  to  P, 
the  ultimate  purchaser,  but  it  has  no  further  interest  in  the  silk  beyond 

2  "Property  in  Trust.  Received  from  the  X  Bank  the  merchandise  specified 
in  the  bill  of  lading  per  S.  S.  Juno,  the  property  of  the  said  X  Bank,  viz.,  100 
Bales  Raw  Silk  marked  A.  B.,  imported  under  the  terms  of  their  letter  of  credit 
No.  200  issued  for  our  account,  the  said  bill  of  lading  to  be  used  by  us  for  the 
sole  purpose  of  obtaining  possession  of  above  merchandise,  and  delivering  the 
same  to  P  who  have  purchased  the  same  for  cash/notes  payable  in 

and  to  obtain  from  the  purchasers  the  proceeds  of  the  sale  of  the  same. 

"In  consideration  of  the  delivery  of  said  merchandise  to  us  in  trust  as 
above,  we  agree  to  deliver  it  immediately  to  the  said  purchasers,  and  to  collect 
the  proceeds  of  sale,  and  immediately  deliver  such  proceeds  to  the  X  Bank,  in 
whatever  form  collected,  to  be  applied  by  them  against  the  acceptances  of  the 
X  Bank,  on  our  account,  under  the  terms  of  letter  of  credit  No.  200  issued  for 
our  account  and  to  the  payment  of  any  other  indebtedness  of  ours  to  the  X  Bank. 
It  is  understood,  however,  that  if  such  proceeds  be  in  notes  or  bills  receivable, 
they  shall  not  be  so  applied  until  paid,  but  with  liberty  meanwhile  to  the  X  Bank 
to  sell  or  discount  and  so  apply  net  proceeds. 

"The  X  Bank  may  at  any  time  cancel  this  trust,  and  they  may  take  possession 
of  said  goods  until  the  same  have  been  delivered  to  said  purchasers  and  the 
proceeds  of  sale  received  from  them,  and  thereafter  of  such  proceeds  wherever 
the  said  goods  and  proceeds  may  then  be  found,  and  may  collect  the  proceeds, 
and  in  the  event  of  any  suspension  or  failure  or  assignment  for  the  benefit  of 
creditors  on  our  part,  or  of  the  non-payment  at  maturity  of  any  obligation  or 
acceptance  made  by  them  under  said  credit,  or  any  other  credit  issued  by  the 
X  Bank,  on  our  account,  or  of  any  indebtedness  on  our  part  to  them,  all  such 
obligations  and  acceptances  and  all  indebtedness  shall  thereupon  (with  or  without 
notice)  become  due  and  payable. 
[Dated] 

[Signed!  R 
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the  repayment  of  its  advances  and  charges.  The  title  is,  therefore,  sole- 
ly a  security  title,  though  during  part  of  the  time  divorced  from  physical 
possession  which  is  entrusted  to  the  person  principally  interested,  namely, 
the  importer.  We  shall  proceed  to  examine  the  nature,  validity,  extent 
and  limitations  of  this  security  arrangement. 

Before  doing  so,  another  form  of  the  transaction  should  be  noted. 
The  importer  may  be  a  manufacturer  of  silk,  and  may  desire  to  obtain 
possession  of  the  imported  raw  material  for  the  purpose  of  changing 
its  form  and  increasing  its  value  by  the  application  of  labor,  before 
offering  it  for  sale.  He  may  intend  to  accomplish  these  purposes  by 
combining  it  in  various  proportions  by  the  application  of  labor  with  other 
constituent  materials,  thus  producing  the  manufactured  goods  for  sale. 
Or  he  may  desire  merely  to  sell  as  opportunity  offers.  In  any  such 
case,  he  may  obtain  the  silk  from  the  bank  by  signing  a  trust  receipt 
which  varies  from  the  foregoing  in  that,  instead  of  authorizing  a  sale  to 
a  named  buyer,  it  states  that  the  property  is  delivered  to  the  importer  to 
hold  as  the  property  of  the  bank, 

"  .  .  .  with  liberty  only  to  manufacture  or  to  sell  the  same,  manu- 
factured or  unmanufactured,  accounting  for  the  proceeds  to  the  said 
Bank,  but  without  liberty  to  pledge,  until  all  bills  of  exchange  drawn 
for  our  account  on  the  said  Bank  shall  have  been  paid  or  satisfactorily 
provided   for." 

It  also  contains  provisions  regarding  insurance,  etc.  In  such  a  case,  the 
manufacturer  is  expected  to  turn  over  the  proceeds  of  sale  to  the  bank 
as  and  when  received.  As  soon  as  the  advances  made  by  the  bank  are 
paid  in  full  with  charges  and  interest,  it  regards  the  trust  receipt  as 
satisfied  and  makes  no  further  claim  upon  the  silk  or  its  products,  regard- 
less of  whether  or  not  the  proceeds  of  the  entire  shipment  have  been 
delivered  to  it.  This  fact  again  indicates  the  strictly  security  nature  of 
the  arrangement. 

It  is  also  not  uncommon  for  the  banker  to  deliver  documents  or 
goods  against  trust  receipt  for  the  purpose  of  enabling  the  signer  to 
make  shipment  to  a  distant  buyer  and  to  obtain  bill  of  lading  therefor 
which  he  is  thereupon  to  hand  to  the  bank. 

In  the  foregoing  sketch,  we  have  assumed  an  importation  of  goods 
from  abroad.  It  is  obvious  that  the  trust  receipt  might  equally  well  be 
used  in  connection  with  a  domestic  transaction,  such,  for  example,  as  a 
shipment  of  automobiles  from  a  manufacturer  in  Detroit  to  a  customer 
in  Philadelphia.  The  railway  bill  of  lading  may  be  taken  or  endorsed  to 
the  order  of  a  bank  in  Philadelphia,  which  has  agreed  to  honor  drafts 
for  the  purchase  price  and,  upon  arrival,  the  automobiles  may  be  turned 
over  for  sale  on  the  security  of  a  trust  receipt  given  to  the  bank  by  the 
customer.  Such  use  of  the  trust  receipt  is  by  no  means  infrequent,  but 
its  most  extensive  use  is  in  connection  with  importations  from  abroad. 
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II 

The  various  forms  of  collateral  security  may  generally  be  classified 
under  the  headings :  pledge,  conditional  sale,  or  mortgage.  The  trust 
receipt  does  not  on  its  face  or  by  its  name  purport  to  conform  to  any 
of  these  types.  Obviously,  a  bailment  of  goods  takes  place — a  delivery 
of  possession  with  an  intention  to  retain  the  title  or  at  least  certain  rights 
akin  to  title.  The  use  of  the  word  "receipt"  suggests  a  recognition  of 
this  fact.  The  word  "trust,"  however,  raises  further  question.  An 
equitable  trust  requires  a  trustee ;  the  document  recites  that  the  goods 
are  received  "in  trust,"  thus  indicating  the  notion  that  the  signer  is  a 
"trustee"  for  the  benefit  of  the  bank.  This  involves  the  holding  of  the 
so-called  legal  title  by  the  trustee  for  the  benefit  of  a  cestui  que  trust  who 
has  no  legal  title  but  rather  certain  beneficial  interests  cognizable  in 
equity.  This  relation  is  entirely  contrary  to  the  expressed  intention  of 
the  instrument  which  clearly  stipulates  that  title  or  "the  property"  shall 
at  all  times,  as  between  the  parties,  remain  in  the  bank.  We  must  con- 
clude, therefore,  that  the  word  "trust"  connotes  a  fiduciary  relation  or 
perhaps  merely  a  contractual  obligation  respecting  the  property.  The 
equitable  law  of  trusts  will  not  provide  the  answer  as  to  the  nature  of 
the  arrangement  or  the  rights  of  the  parties. 

The  arrangement  does  not  constitute  a  pledge.  The  security  of  a 
pledge  depends  entirely  upon  possession  in  the  party  secured.  When 
possession  is  lost,  the  security  is  lost.  The  title  in  the  case  of  a  pledge 
is  assumed  to  be  in  the  pledgor  or  at  least  in  another  than  the  pledgee. 
This  is  exactly  contrary  to  the  trust  receipt  situation,  where  the  title  is 
intended  to  remain  in  the  party  secured  while  possession  is  entrusted  to 
another  who  has  a  certain  interest  as  yet  undefined  in  the  property. 

Another  form  of  security  which  has  come  to  be  recognized  either 
by  statute  or  practice  is  the  conditional  sale.  A  seller  of  phonographs, 
for  example,  delivers  a  machine  to  a  buyer  under  a  contract  whereby 
payments  are  to  be  made  from  time  to  time  on  account,  but  with  the 
stipulation  that  title  shall  remain  in  the  seller  until  full  payment  has 
been  completed,  with  the  proviso  that  on  default  in  any  payment,  pos- 
session may  be  reclaimed  by  the  seller.  This  arrangement  bears  a  closer 
resemblance  to  the  trust  receipt  than  does  a  pledge.  The  courts  of 
Connecticut  have  even  gone  to  the  extent  of  defining  the  trust  receipt 
situation  as  a  conditional  sale.3  There  are,  however,  real  points  of 
differentiation.  In  a  conditional  sale,  possession  cannot  be  retaken  until 
a  default,  whereas  in  a  trust  receipt  it  can  be  retaken  at  any  time.  In  the 
second  place,  the  bank  is  not  interested  in  selling  goods  as  a  business, 
nor  is  it  immediately  interested  in  the  commercial  value  or  market  for 
the  property.  If  it  retakes  the  goods  and  sells  them  for  an  amount  in 
excess  of  this  sum,  this  excess  belongs  to  the  importer.  But  in  a  con- 
tra; Haven  Wire  Co.  Cases  (1888)  57  Conn.  352,  18  Atl.  266. 
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ditional  sale,  the  buyer  is  interested  only  in  such  amount  as  he  has 
paid  on  account  of  his  contract. 

But  more  important  than  any  of  these  points  of  difference  is  the 
fact  which  stands  out  clearly  from  the  terms  of  the  credit  agreement  and 
the  trust  receipt,  that  the  importer  has  no  intention  of  buying  goods 
from  the  bank  and  that  the  bank  has  no  intention  of  selling  goods  to 
him.  The  bank  has  loaned  him  credit  and  then  advanced  money  for  his 
account.  If  he  does  not  repay  this,  the  bank  will  sue  him — not  for  dam- 
ages for  breach  of  contract  in  failing  to  buy  and  pay  for  goods — but 
rather  for  money  loaned.  This  makes  it  clear  that  the  substance  of  the 
transaction  is  a  loan  of  money  against  security  rather  than  a  contract 
for  the  purchase  and  sale  of  goods  as  between  the  bank  and  its  customer. 
In  so  far  as  goods  are  involved,  they  bear  a  subordinate  and  collateral 
relation.  The  obligation  of  the  importer  to  repay  the  loan  is  not  con- 
tingent upon  the  arrival  of  the  goods  or  upon  their  delivery  to  him.  They 
have  been  imported  at  his  risk  and  had  they  been  lost  or  destroyed  en 
route,  he  would  still  and  to  the  same  extent  have  been  obliged  to  repay 
the  advance.4 

It  remains  to  consider  the  trust  receipt  in  respect  to  its  relation  to 
the  law  of  mortgages.  A  mortgage,  whether  of  chattels  or  realty, 
historically  is  a  security  dependent  on  title  as  distinguished  from  a 
pledge  which  rests  upon  possession.  Title  is  given  to  the  person  secured, 
while  possession  may  be  given  to  the  mortgagor  or  debtor  or  his  repre- 
sentative. 

It  is  almost  universally  provided  in  this  country  that  a  chattel  mort- 
gage is  valid  as  against  creditors  or  bona  fide  purchasers  for  value,  only 
if  it  is  recorded.  Inasmuch  as  it  is  not  the  common  practice  to  record 
trust  receipts,  it  becomes  decidedly  important  to  consider  the  trust  receipt 
in  the  light  of  the  law  of  mortgages.  If  it  be  argued  that  the  banker  has 
a  "lien"  on  some  theory  akin  to  the  lien  theory  of  mortgage  as  applied 
in  various  jurisdictions  to  real  estate,  it  is  difficult  to  see  how  the  theory 
can  be  reconciled  with  the  facts.6  The  importer  never  had  title  to  the 
goods  up  to  the  time  when  the  bank  made  its  loan  of  credit  or  advance 
of  money.  The  goods  were  the  property  of  strangers  perhaps  in  China. 
They  were  not  the  agents  of  the  importer  but  were  sellers  of  goods. 
They  clearly  transferred  their  title  to  the  bank  by  taking  and  delivering 
a  bill  of  lading  to  its  order.6  It  is  quite  impossible  to  say  that  when  they 
did  this  act  they  transferred  title  to  the  importers.  So  to  hold  would  be 
to  overturn  much  of  the  law  regarding  negotiable  and  semi-negotiable 
documents  of  title  and  would  also  be  to  violate  the  plain  intention  of 

4  See  In  re  McElheny  (1904)  91  App.  Div.  131,  86  N.  Y.  Supp.  326. 

5  The  so-called  lien  theory  of  mortgages  does  not  apply  to  chattels.  Noyet 
v.  IVyckoff  (N.  Y.  1883)  30  Hun  466,  aff'd,  (1889)  114  N.  Y.  204,  21  N.  E.  158; 
Weeks  v.  Baker  (1890)  152  Mass.  20,  24  N.  E.  905. 

6  See  Southern  Flour  &  Grain  Co.  v.  Central  Texas  Exch.  Xat.  Bk.  (Ga. 
1921)   109  S.  E.  685. 
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the  parties.  The  title  was  at  that  moment  voluntarily  transferred  to 
the  bank  by  the  clear  and  effective  acts  of  the  parties.  At  that  moment, 
the  rights  of  the  bank  became  fixed.  It  acquired,  not  a  lien,  but  legal 
title.7  The  importer  was  never  in  a  position  to  grant  either  a  lien  or 
title  for  he  has  never  either  owned  or  controlled  the  property.  The  seller 
has  retained  no  interest  in  the  property,  but  has  conveyed  his  entire 
title  to  some  one  else.  It  would  be  quite  contrary  to  the  fact  and  to  the 
express  stipulations  of  the  parties  to  say  that  the  seller,  by  delivering  to 
the  bank  a  bill  of  lading  drawn  to  the  bank's  order,  had  thereby  conveyed 
title  to  the  importer,  but  had  at  the  same  time  given  a  lien  to  the  bank. 
The  bank,  therefore,  prior  to  the  delivery  of  the  goods  to  the  importer 
against  his  trust  receipt,  is  clearly  the  title  holder — not  a  lien  holder. 

When  the  bank  delivers  possession  to  the  importer  upon  receiving 
the  trust  receipt,  it  is  expressly  stipulated  that,  as  between  itself  and 
the  importer,  title  shall  remain  in  the  bank.  By  what  casuistry  can  it  be 
argued  that  this  stipulation  means  exactly  the  opposite  of  what  it  says? 
Can  it  be  said  that  this  act  gives  title  to  the  importer  and  at  the  same 
moment  retains  a  mere  lien  for  the  bank  ?  This  is  neither  what  the 
parties  stipulate  nor  what  they  intend,  and,  as  between  the  parties,  there 
is  certainly  no  principle  of  law  which  makes  it  impossible  for  them  to 
accomplish  their  express  purpose,  or  which  necessarily  implies  the  accom- 
plishment of  an  opposite  result.  When  the  rights  of  third  parties  are 
involved,  it  may  very  well  be  that  this  delivery  may  have  results  not 
entirely  consonant  with  the  intention  of  the  parties,  but  we  are  not 
now  considering  that  situation.  Such  rights  can  hardly  affect  the  true 
nature  of  the  transaction  as  between  the  parties. 

It  remains  to  determine  possible  identity  of  the  trust  receipt  with 
a  chattel  mortgage  apart  from  any  hypothesis  of  "lien."  The  essence 
of  a  mortgage  may  be  said  to  be  a  conveyance  of  title  to  the  mortgagee 
as  security,  coupled  with  certain  rights  in  the  property — equitable  in 
their  origin — in  the  mortgagor. 

How  closely  do  the  facts  of  this  arrangement  coincide  with  those 
existing  under  a  trust  receipt?  Title  is  found  in  the  mortgagor  prior 
to  the  mortgage.  He  conveys  this  title  to  the  mortgagee  as  security  for 
the  performance  of  his  obligation  or  for  the  obligation  of  another.  In 
the  case  of  a  trust  receipt  title  has  never  been  in  the  importer  and  he 
consequently  cannot  convey  it  to  the  bank.  It  may  happen,  however,  that 
a  mortgagor  conveys  his  title  to  the  mortgagee  as  security  for  the  per- 
formance of  an  obligation  by  a  third  person.8  In  that  case,  the  equity 
of  redemption  belongs  to  him  and  not  to  the  third  person  and  the  prop- 
erty reverts  to  him  upon  the  performance  of  the  obligation  by  the  third 
person.     But  in  a  trust  receipt,  under  no  circumstances  is  the  title  to 

7  See  In  re  -Liberty  Silk  Co.  (D.  C.  1907)    152  Fed.  844. 

8  See  Blake  v.  Corbett  (1890)    120  N.  Y.  327,  24  N.  E.  477. 


402  COLUMBIA  LAW  REVIEW 

revert  to  the  foreign  seller.  This  fact,  however,  does  not  prove  that  there 
is  not  a  mortgage.  The  mortgagor  who  has  conveyed  his  title  as  security 
for  the  obligation  of  another,  may  readily  convey  his  "equity"  to  the 
third  person  who  owes  the  debt.  That  person  then  stands  in  the  shoes 
of  the  mortgagor,  for  he  has  all  the  rights  of  the  mortgagor,  although  he 
has  never  held  the  legal  title. 

Is  that  not  exactly  the  situation  which  exists  in  the  case  of  a  trust 
receipt?  An  arrangement  is  made  by  the  importer  with  the  seller  abroad 
looking  to  the  purchase  of  goods.  This  clearly  contemplates  the  acquisi- 
tion of  at  least  the  beneficial  interest  in  the  property  by  the  importer, 
subject  to  such  arrangements  for  financing  as  he  may  make.  He  directs 
the  seller  to  convey  the  legal  title  for  the  purpose  of  security  to  the  bank 
and,  by  necessary  implication,  to  convey,  at  the  same  moment,  to  him — 
the  importer — the  "equity,"  "equitable  title,"  "equity  of  redemption," 
"residue  of  ownership,"  or  by  whatever  name  the  rights  of  a  mortgagor 
may  be  known.9  From  that  time  forth,  the  beneficial  interest  in  the 
property  is  his,  subject  to  the  legal  title  in  the  bank  as  security  for  the 
performance  of  his  obligations  to  it.  Upon  the  performance  of  those 
obligations,  the  legal  title  reverts  or  passes  to  him  as  the  person  who 
has  acquired  and  owns  what  we  may  for  convenience  continue  to  refer 
tn  as  the  "equitable  title."  This  we  submit  is  the  correct  explanation 
and  definition  of  the  relationship  which  exists  between  the  importer  and 
the  bank.  It  is  generically  a  chattel  mortgage.  Why,  then,  is  it  not  so 
classified  by  the  cases? 

Our  answer  is  that  there  are  exceedingly  strong  reasons  why  the 
business  should  be  done  and  the  arrangement  upheld  without  the  neces- 
sity of  recording  the  trust  receipt.  To  record  the  numerous  trust  receipt- 
which  are  taken  by  a  bank  having  a  letter  of  credit  business  of  any  magni- 
tude, would  be  an  almost  intolerable  burden  and  expense.  And  in  prac- 
tice neither  banks  nor  merchants  can  take  the  time  and  trouble  to  search 
the  records  of  the  county  clerk  in  handling  the  business  of  the  day.  To 
record  a  discharge  of  the  trust  receipt  whenever  it  has  served  its  pur- 
pose would  again  be  an  intolerable  nuisance.  Furthermore,  it  is  too  much 
to  expect  buyers  to  search  the  county  clerk's  files  every  time  they  do 
business  with  an  importer.  In  short,  business  necessity  renders  record- 
ing entirely  impracticable  while  at  the  same  time  it  renders  the  use  of 
the  trust  receipt  highly  convenient.  Another  reason  why  it  should  not  be 
classed  with  ordinary  chattel  mortgages  is  the  simple  fact  that  it  is  nol 
an  ordinary  chattel  mortgage.  The  method  of  effecting  sales  and  carry- 
ing on  business  involving  transfers  of  title  by  means  of  draft  with 
negotiable  bill  of  lading  attached,  to  be  delivered  upon  payment  of  the 
draft,  is  quite  as  old  as  the  recording  acts  relating  to  chattel  mortgaj 

°See  In  re  Richheimer  (C.  C.  A.  1915)  221  Fed.  16,  22,  23,  "residue  of  owner- 
ship 


THE  TRUST  RECEIPT  AS  SECURITY  403 

and  it  is  a  practice  equally  old,  for  bankers  to  make  advances  for  the 
payment  of  these  drafts  upon  the  security  of  the  goods  or  the  docu- 
ments. 

We  have  said  that  this  creates  a  security  which  is  generically  a 
chattel  mortgage.  It  is  perfectly  clear,  however,  that  the  situation  is  not 
one  that  would  be  recognized  as  a  chattel  mortgage  by  the  man  in  the 
street.  A  chattel  mortgage  as  generally  understood  means  a  conveyance 
of  property  by  a  borrower  as  security  for  his  own  obligation  and  the 
policy  of  the  recording  acts  is  directed  at  the  apparent  ownership  based 
upon  previous  and  continued  possession  by  such  borrower  of  property 
which  formerly  belonged  to  him.  A  secret  transfer  of  title  by  such  a 
borrower  ought  not  to  be  effective  to  the  injury  of  creditors  who  have 
relied  upon  his  retention  of  possession.  This  vice  does  not  exist  in  the 
trust  receipt  situation,  for  the  borrower  has  not  hitherto  had  possession. 
In  construing  the  term  "chattel  mortgage,"  as  used  in  recording  acts, 
it  is  fair  and  proper  to  consider  the  normal,  natural  and  common  under- 
standing of  the  meaning  of  the  words,  and,  thus  construed,  the  trust 
receipt  situation  is  not  a  chattel  mortgage,  in  spite  of  the  fact  that  strict 
legal  analysis  shows  that  it  possesses  the  attributes  of  that  type  of  secur- 
ity. This  is  particularly  true  in  view  of  the  fact  that  the  construction 
referred  to  is  called  for  by  the  needs  of  business  convenience  and  com- 
mercial usage.10 

The  trust  receipt  is,  as  we  say,  distinguishable  from  the  ordinary 
chattel  mortgage.  The  distinction  is  one  that  exists  in  fact — it  is  real 
and  it  is  clear-cut  and  workable.  This  ground  of  differentiation  is  the 
fact  that  title  does  not  pass  to  the  bank  from  the  importer  but  rather 
from  a  third  person.  The  importer  has  never  held  the  legal  title.  He 
has  arranged  a  purchase  money  mortgage  to  the  banker,  who  makes  the 
loan,  without  himself  appearing  in  the  chain  of  title.11  No  one  is  de- 
ceived by  the  fact  that  the  bank  has  acquired  a  security  title  which  is 
unrecorded,  because  there  is  no  "retention  of  possession"  by  the  im- 
porter.    He  has  never  had  either  possession  or  title. 

To  state  it  again  the  difference  between  the  true  trust  receipt  situa- 

10  See  Williston  (1921)  34  Harvard  Law  Rev.  741,  758,  759;  In  re  Cattus  (C.  C. 
A.  1910)   183  Fed.  733;  In  re  Richheimer,  supra,  footnote  9,  p.  22. 

11  In  re  Shulman  (D.  C.  1913)  206  Fed.  129,  was  a  case  where  the  owner  at- 
tempted to  give  security  for  his  own  debt,  agreeing  to  hold  the  property  "in  trust" 
for  the  lender.  The  court  said :  "To  make  such  a  sale  or  pledge  effective  delivery 
or  its  equivalent  is  essential.  .  .  .  The  Trust  Receipt  cases  .  .  .  differ  in 
this  vital  fact:  In  those  cases  the  debtor  had  never  acquired  title  to  the  property 
in  question;  the  title  had  always  been  in  some  one  else;  and  his  creditors  were  not 
allowed  to  deal  with  the  property  of  this  other  person  as  if  it  were  the  debtor's, 
although  the  property  had  come  into  the  debtor's  actual  custody."  In  re  Dunlap 
Carpet  Co.  (D.  C.  1913)  206  Fed.  726,  730-31 :  "Much  of  this  trade  could  hardly 
be  carried  on  by  any  other  means,  and  therefore  it  is  of  first  importance  that  the 
fundamental  factor  in  the  transaction,  the  banker's  advance  of  money  and  credit, 
should  receive  the  amplest  protection.  .  .  .  This  security  is  not  an  ordinary 
pledge  by  the  importer  to  the  banker,  for  the  importer  has  never  owned  the 
goods,  and  moreover  he  is  not  able  to  deliver  the  possession"   (author's  italics). 
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tion  and  the  ordinary  chattel  mortgage  is  the  fact  that,  in  the  trust  re- 
ceipt, title  passes  to  the  bank  (the  mortgagee)  from  the  seller  of  goods, 
as  security  for  the  debt  of  a  third  party,  while  in  the  ordinary  chattel 
mortgage,  title  passes  to  the  bank  (the  mortgagee)  directly  from  the 
party  owing  the  debt.  Let  us  look  for  a  moment  at  an  illustration.  If 
a  merchant  having  goods  on  hand  belonging  to  himself  transfers  the 
title  to  a  bank  as  security  for  a  loan,  the  bank  acquires  a  security  title  as 
between  the  parties  and  so  long  as  it  has  possession  of  the  goods  or 
the  documents  of  title  it  is  safe,  but  if  it  were  to  redeliver  the  goods  to 
the  merchant  or  turn  over  to  him  the  documents  of  title  upon  his  signing 
a  document  worded  in  all  respects  like  a  trust  receipt,  without  recording 
the  same,  there  can  hardly  be  any  question  that  the  transaction  would 
be  held  to  be  a  chattel  mortgage  (assuming  it  is  not  a  pledge)  and  that 
such  a  trust  receipt  would  be  valueless  by  way  of  special  security.  But, 
if  the  merchant  being  about  to  buy  goods,  directs  the  .seller  to 
convey  the  title  direct  to  the  bank  which  advances  the  purchase  price, 
and  if  the  bank  then  delivers  the  goods  to  the  merchant  against  a  trust 
receipt,  the  legal  situation  between  the  parties  will  be  essentially  the 
same  as  in  the  last  case,  but  the  legal  results  will  not  by  any  means  be 
the  same. 

The  failure  to  recognize  the  distinction  to  which  we  have  called  atten- 
tion has  led  occasionally  to  the  use  of  the  trust  receipt  in  circumstances 
where  it  cannot  assure  any  special  rights  beyond  those  secured  by  an 
ordinanyr  contract  or  unrecorded  chattel  mortgage.12  To  take  an  ex- 
ample :  A  borrower  pledges  warehouse  receipts,  negotiable  stocks  or 
bonds,  or  goods  with  a  bank  as  security  for  a  loan.  Not  infrequently  he 
asks,  shortly  thereafter,  that  the  property  be  returned  to  him  against  his 
tru^t  receipt  and  sometimes  his  request  is  granted,  presumably  on  the 
supposition  that  the  bank  is  retaining  some  special  security  rights  in 
the  property  by  reason  of  holding  the  trust  receipt.  In  this,  it  is  entire- 
ly mistaken.  It  has  from  that  moment  no  security  whatever  which  it 
would  not  have  as  holder  of  an  unrecorded  chattel  mortgage  or  a  mere 
contract.  It  may  not,  in  fact,  have  even  that,  if  the  deposit  was  by  way 
of  pledge  rather  than  mortgage.  It  should  be  remembered  that  security 
is  generally  needed  only  in  time  of  trouble.  However  honest  the  inten- 
tions of  the  borrower,  if  bankruptcy  intervenes,  the  property  will  be 
held  as  part  of  his  estate  by  the  receiver  or  trustee;  the  bank  will  not 
be  able  to  recover  it  or  its  proceeds,  but  will  be  obliged  to  claim  as  a 

'-See  In  re  Gcrstman  (C.  C.  A.  1907)  157  Fed.  549;  In  re  Shulman,  supra. 
footnote  11;  /;;  re  Dernberg  &  Son  (1921)  66  N.  Y.  L.  J.  1200;  American 
British  Sec.  Co.  v.  American  &  British  Mfg.  Co.  (D.  C.  1921)  275  Fed.  121; 
Salinas  City  Bk.  v.  Graves  (1889)  79  Cal.  192,  21  Pac.  732;  Bell  v.  New  York 
Safety,  etc.  Co.  (C.  C.  1910)  183  Fed.  274;  Fletcher  American  Nat.  Bk.  v. 
UcDcrmid  (Ind.  1920)  128  N.  E.  685:  Lewis  v.  Bank  of  Mobile  (Ala.  1920)  87 
So.  176. 
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general  creditor.13  It  would  seem  from  experience  that  these  facts  are 
not  appreciated  by  the  users  of  trust  receipts.  A  trust  receipt  can  afford 
superior  protection  as  compared  with  an  unrecorded  chattel  mortgage 
only  when  it  is  used  in  the  circumstances  which  we  have  described,  name- 
ly, when  the  title  to  the  property  (as  distinguished  from  mere  possession 
which  connotes  a  pledge)  is  given  to  the  bank  by  some  one  other  than 
the  debtor  and  where  the  later  delivery  of  possession  against  trust 
receipt  is  made  to  the  debtor.  In  commercial  practice,  this  situation 
seems  to  *exist  only  in  connection  with  the  financing  of  importations  or 
domestic  purchases. 

Ill 

At  this  point  it  is  perhaps  desirable  to  refer  more  particularly  to 
the  recording  laws  and  the  policy  upon  which  they  are  founded.  Record- 
ing laws  were,  until  recently  at  least,  peculiar  to  the  United  States.  A 
mortgage  of  property  is  undoubtedly  valid,  as  between  the  parties,  with- 
out recording.  But,  to  protect  the  mortgagee  against  a  bona  fide  subse- 
quent grantee  or  mortgagee  or  against  the  claims  of  creditors,  it  is 
necessary,  unless  the  mortgagee  retains  possession  of  the  property,  to 
record  the  instrument.  Such  recording  is  generally  regarded  as  notice 
to  all  concerned.  In  the  case  of  personal  property,  the  reason  for  the 
rule  is  somewhat  different  than  in  the  case  of  realty.  Possession  of  real 
property  is  only  to  a  slight  extent  an  evidence  of  ownership,  but  in  the 
case  of  personalty  it  has  long  been  asserted  that  possession  is  one  of 
the  strong  evidences  of  title,  and  the  policy  has,  to  a  great  extent,  been 
adopted,  that  we  will  not  "suffer  without  notice  to  the  world  the  real 
ownership  to  be  in  one  person  and  the  ostensible  ownership  in  another" 
for  the  reason  that  it  gives  a  false  credit  to  the  latter  which  leads  to 
injury  to  third  persons.14  Consequently,  laws  are  in  general  force  pro- 
viding for  the  recording  of  chattel  mortgages  and  conditional  sales. 
There  can  be  no  question  as  to  the  power  of  the  legislature  to  in- 
clude trust  receipts  under  this  principle.  It  has  been  held,  however,  in 
many  states  that  the  trust  receipt  is  not  a  "mortgage"  or  "conditional  sale" 
within  the  meaning  of  the  existing  recording  laws.  Such  a  ruling  finds  its 
justification  in  business  necessity  and  in  a  real  difference  in  the  situations 
as  has  already  been  pointed  out.  It  is,  however,  entirely  possible  to 
frame  a  recording  act  in  such  a  way  as  to  include  trust  receipts.  The 
wisdom  of  so  doing  is  open  to  serious  question.  Some  of  our  states  have, 
however,  taken  this  step. 

13  In  re  Gcrslman,  supra,  footnote  12;  In  re  Shuhnan,  supra,  footnote  11; 
In  re  Dcrnbcrg  &  Son,  supra,  footnote  12.  A  pledge  or  mortgage  of  choses  in 
action  is  not  within  the  recording  act.  See  New  York  Lien  Law  §  230,  N.  Y. 
Cons.  Laws  (2d  ed.  1920)  1093,  am.  1921;  Sexton  v.  Kessler  &  Co.,  Ltd.  (C.  C.  A. 
1909)  172  Fed.  535,  aff'd  (1912)  225  U.  S.  90,  32  Sup.  Ct.  657;  Stockyards  Nat. 
Bk.  v.  First  Nat  Bk.   (C.  C.  A.  1918)  249  Fed.  421. 

14  See  Century  Throwing  Co.  v.  Muller  (C.  C.  A.  1912)  197  Fed.  252,  258. 
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In  In  re  Bettman-Johnson  Co.,13  the  question  arose  with  respect  to 
the  Ohio  recording  statute.  Cherries  had  been  imported  in  the  usual 
way  and  delivered  to  the  importer  against  his  trust  receipt.  They  were 
in  his  possession  at  the  time  of  his  bankruptcy  and  the  bank  endeavored 
to  recover  possession  of  them.  The  court  admitted  that  the  bank  held  the 
title  for  the  purpose  of  security,  but  held  that  as  against  general  creditors 
or  a  receiver  or  trustee,  the  property  could  be  claimed  by  the  bank  only 
if  the  trust  receipt  had  been  verified  and  filed  in  the  recorder's  office  in 
accordance  with  the  recording  act.  The  trust  receipt  is,  therefore,  prac- 
tically valueless  in  Ohio  when  not  recorded.  In  Illinois,  also,  it  appears 
to  be  conclusively  settled  that  a  trust  receipt  is  valueless  as  against 
creditors  or  a  trustee  in  bankruptcy  unless  duly  acknowledged  and  re- 
corded.16 

In  Virginia  the  standing  of  a  trust  receipt  appears  uncertain.  In 
Boice  V.  Finance  &  Guaranty  Corporation11  a  dealer  in  automobiles 
financed  the  purchase  of  several  cars  with  the  aid  of  the  Finance  Corpo- 
ration and  gave  to  it  chattel  mortgages  which  were  duly  recorded  and 
which  did  not  contain  any  express  power  of  sale.  He  then  sold  one 
of  the  cars  to  Boice  and  failed  to  pay  oft"  the  mortgage  with  the  pro- 
ceeds. The  Finance  Corporation  brought  an  action  of  detinue  against 
Boice.  The  court  held  that  under  the  statutes  and  policy  of  Virginia,  the 
car  belonged  to  Boice  in  spite  of  the  constructive  notice  of  the  record, 
since  he  had  no  actual  notice.  The  theory  was  that  the  property  was  put 
in  the  hands  of  a  dealer  ostensibly  for  sale  and  that  this  in  effect  con- 
stituted a  power  of  sale.    The  court  said : 

"Property  bought  for  the  express  purpose  of  daily  indiscriminate  sale  to 
the  general  public,  exposed  for  such  sale  at  the  place  of  business  of  a 
licensed  dealer,  and  over  which  the  dealer  is  permitted  to  exercise  the 
dominion  of  owner,  cannot  be  made  the  subject  of  a  valid  chattel  mort- 

16  (C.  C.  A.  1918)  250  Fed.  657. 

ie  In  the  case  of  In  re  Richheimer,  supra,  footnote  9,  the  importer  repledged 
a  large  part  of  the  goods  imported  and  delivered  to  him  under  trust  receipt.  As 
to  such  portion,  the  rights  of  the  pledgee  were  held  to  be  superior  to  those  of  the 
holders  of  the  trust  receipts.  That  result  occasions  no  comment  at  this  point, 
although  there  is  no  factors'  act  in  Illinois  The  court  further  held,  however, 
that  the  holders  of  the  trust  receipts  could  not  recover  the  possession  of  a  portion 
of  the  shipment  which  had  not  been  so  pledged,  but  which  had  remained  in  the 
possession  of  the  importer  and  thence  passed  into  the  hands  of  the  trustee  in 
bankruptcy.  This  holding  was  explicitly  made  upon  the  strength  of  the  recording 
act,  upon  the  ground  that  the  trust  receipt  fell  within  the  policy  of  that  act  as  to 
secret  liens  and  reservations  of  title.  The  trust  receipt  in  Illinois,  therefore,  if 
unrecorded,  is  without  special  value  as  security.  See  Union  Trust  Co.  v.  Trumbull 
(1891)  137  111.  146,  27  N.  E.  24.  In  In  re  Haniden  (D.  C.  1912)  200  Fed.  175,  it 
was  held  that  in  New  Mexico  a  chattel  mortgage  of  goods  is  not  void  as  a  matter 
of  law  because  the  mortgagor  retains  possession  and  can  sell  in  the  usual  course 
of  business  without  accounting  to  the  mortgagee.  The  federal  courts,  of  course, 
follow  the  local  state  law  on  this  question.  It  is  interesting  to  contrast  the  reason- 
ing and  result  of  the  Richheimer  case  with  that  of  In  re  E.  Reboulin  Tils  (D.  C. 
1908)  165  Fed.  245,  decided  with  reference  to  the  law  of  New  Jersey,  which  per- 
mitted the  recovery  of  goods  or  their  proceeds  from  a  trustee  in  bankruptcy. 

«  (1920)    127  Ya.  563.  102  S.  F.  591. 
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gage  .  .  .  the  powers  which  the  dealer  is  permitted  to  exercise 
over  the  property  in  such  case  are  inconsistent  with  a  mortgage  thereon."18 

This  does  not,  of  course,  directly  bear  upon  the  trust  receipt,  since  a, 
power  of  sale  is  usually  given  in  that  instrument.  There  is,  however"/ 
language  in  the  opinion  which  affords  basis  for  the  view  that  such  a  mort- 
gage, even  though  recorded,  is  invalid  in  Virginia  as  against  creditors  of 
the  mortgagor.  It  seems  doubtful  whether  the  court  in  a  square  case 
would  go  to  the  full  extent  of  that  expression.  The  principle  seems 
to  be  of  doubtful  validity  in  any  case  except  that  of  a  purchaser  in  ordi- 
nary course  of  business  from  a  dealer.19  General  creditors  who  were  such 
at  the  time  of  the  making  of  the  mortgage  have  not  been  deceived  or 
injured.  Later  pledgees  or  mortgagees  of  the  property  should  certainly 
be  charged  with  notice  of  the  earlier  mortgage  which  has  been  recorded, 
since  they  are  not  in  a  similar  position  to  that  occupied  by  ordinary 
buyers.  The  same  may  be  said  of  later  general  creditors.  The  opinion 
in  this  case,  however,  raises  doubt  as  to  the  validity  of  trust  receipts  in 
Virginia.20 

A  recent  decision 21  of  the  United  States  District  Court  for  the 
Eastern  District  of  South  Carolina  raises  most  serious  questions  as  to 
the  law  of  South  Carolina.  Here  a  domestic  purchase  was  financed 
and  the  goods  turned  over  under  a  trust  receipt  which  was  not  recorded. 
The  court  held  that  the  instrument  was  in  the  nature  of  a  chattel  mort- 
gage and  that  under  the  South  Carolina  statute  such  an  instrument  was 
void  as  against  subsequent  creditors  without  notice  unless  recorded.  Pos- 
session of  the  goods  had  been  retaken  by  the  holder  of  the  trust  receipt 
prior  to  the  bankruptcy,  but  the  court  directed  that  it  be  returned  to  the 
trustee  in  bankruptcy  for  administration  as  part  of  the  general  assets  of 
the  estate. 

This  decision  seems  to  be  open  to  serious  question.  By  "subsequent 
creditors"  can  hardly  be  meant  general  creditors,  but  rather  subsequent 
pledgees,  mortgagees  or  others  who  have  obtained  specific  rights  in  the 
property  by  attachment,  levy  or  otherwise.22  There  were  none  such  at 
the  time  when  the  possession  was  retaken  by  the  defendant  prior  to  the 
bankruptcy.  How  could  the  fact  that  temporary  possession  had  been 
given  to  the  signer  of  a  trust  receipt  under  a  contract  presumably  good 
between  the  parties,  affect  the  rights  of  the  defendant  as  a  security 
holder  in  possession  after  such  possession  had  been  retaken  ?    Obviously, 

18  See  also  O'Ncil  v.  Chcatwood   (1920)    127  Va.  96,  102  S.  E.  596. 

19  See  Brxant  v.  Swofford  Bros.  (1909)  214  U.  S.  279,  29  Sup.  Ct.  614;  In  re 
Pierce  (C.  C.  A.  1907)   157  Fed.  757. 

20  See  also  Glass  v.  Continental  Guaranty  Co.  (Fla.  1921)  89  So.  876.  In 
that  case  the  dealer  had  no  express  power  of  sale.  The  agreement  was  not  recorded. 
The  holder  of  the  trust  receipt  failed  in  an  effort  to  recover  possession  from  a 
bona  fide  purchaser. 

21  Cap  pieman  v.  Industrial  Finance  Corporation  (1921),  not  yet  reported. 

22  See  Union  Trust  Co.  v.  Trumbull,  supra,  footnote  16;  S  kilt  on  v.  Codington 
(1906)  185  N.  Y!  80,  77  N.  E.  790. 
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it  could  affect  the  rights  only  if  the  contract  was  void  as  between  the 
parties.  Only  on  this  basis  could  the  delivery  be  held  to  constitute  a 
preference.  If  the  contract  was  good  as  between  parties,  then  redelivery 
was  not  preferential.23  The  decision,  unless  based  upon  the  express 
statutes  of  South  Carolina,  is  opposed  to  the  overwhelming  weight  of 
authority. 

The  law  in  Louisiana,  on  the  other  hand,  goes  to  the  opposite  ex- 
treme. In  In  re  Drcuil  &  Co.,2*  the  situation  was  not  what  we  have 
termed  a  proper  one  for  the  use  of  a  trust  receipt.  The  bankrupt 
pledged  bills  of  lading  to  a  bank.  It  regained  possession  by  signing  a 
trust  receipt.  It  then  warehoused  the  goods  and  pledged  the  warehouse 
receipts  and  again  obtained  possession  by  signing  a  trust  receipt.  In 
Louisiana,  a  pledgee  apparently  obtains  title  and  the  case  therefore  pre- 
sents what  would  ordinarily  be  called  a  chattel  mortgage.  The  banks 
(pledgees)  combined  and  asked  for  the  possession  of  the  goods  from 
the  trustee  in  bankruptcy.  In  other  jurisdictions  they  would  have  failed.-"' 
In  Louisiana  they  were  successful.26  This  can  only  mean  that  the  return 
of  pledged  property  to  the  pledgor  is  not  necessarily  fatal  in  that  state. 
Prior  to  1918,  chattel  mortgages  were  in  general  apparently  unknown  in 
Louisiana  law.27  They  now  depend  upon  a  statute  28  the  form  of  which  is 
quite  different  from  that  in  common  use  elsewhere.  A  Louisiana  pledge 
has  hitherto  been  similar  in  effect  to  what  is  known  elsewhere  as  a 
mortgage,  and  possession  could  only  be  returned  to  the  pledgor  for  a 
special  or  temporary  purpose.29  The  Drcuil  case  can  only  be  explained 
satisfactorily  by  reference  to  the  special  legal  system  of  Louisiana. 

IV 

We  will  now  examine  in  some  detail  the  history  of  the  peculiar 
doctrine  of  trust  receipts.  They  represent  a  comparatively  recent  de- 
velopment in  the  law  relating  to  commercial  banking  and  security. 

In  1843,  Judge  Story  rendered  a  decision  30  in  the  federal  Circuit 
Court  of  Massachusetts,  under  the  following  circumstances :  The  plain- 
tiffs had  loaned  money  to  the  bankrupt  for  the  purchase  of  goods  under 
his  agreement  to  pledge  the  property  bought  as  security  for  the  loan  and, 
meantime,  to  hold  the  bills  of  lading  and  other  documents  for  the  plain- 
tiffs' account.     He  disposed  of  part  of  the  goods.     He  later  became  bank- 

2« In  re  Perlhefter  (D.  C.  1910)   177  Fed.  299. 
24  (D.  C.  1913)  205  Fed.  573. 

26 In    re   Gerstman,  supra,   footnote    12;    In    re   Shulman,   supra,    footnote    11; 
In  re  Dernberg  &  Son,  Inc.,  supra,  footnote  12. 

28  See  also  Commercial  Nat.  Bk.  v.  Canal  Bk.  (1916)  239  U.  S.  520,  36  Sup.  Ct 
210;  In  re  Drcuil,  supra,  footnote  24;  s.  c.  (C.  C.  A.  1914)  211  Fed.  337. 

"See  Dclop  v.  Windsor   (1874)   26  La.  Ann.   185. 
2*  Laws  1918,  No.  198. 

29  Britton  v.  Harvey   (1895)  47  La.  Ann.  259,  16  So.  747;  Jacquct  v.  Creditors 
(1886)  38  La.  Ann.  863. 

30  Fletcher  v.  Morey  (C.  C.  1843)  2  Story  555. 
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rupt,  his  assignee  (*.  e.,  trustee)  held  part  of  the  goods  and  the  proceeds 
of  other  parts  sold.  The  plaintiffs  brought  an  action  in  equity  to  estab- 
lish a  lien  on  the  property  and  proceeds  in  the  assignee's  bonds.  Judge 
Story  upheld  the  bill  and  gave  the  property  to  the  plaintiffs.  He  spoke 
of  the  case  as  an  "equitable  lien"  without  determining  whether  it  was  an 
equitable  pledge  or  mortgage,  and  held  in  principle  that  it  was  en  forcible 
against  all  except  bona  fide  purchasers  from  the  bankrupt  for  valuable 
consideration  and  without  notice. 

Equitable  mortgages  of  realty  had  long  been  enforced,  but  this  ap- 
pears to  be  one  of  the  earliest  cases  in  which  an  analogous  equitable 
right  was  recognized  and  enforced  in  respect  to  personalty.31 

This  case  is  really  similar  to  a  trust  receipt  case.  It  would  have 
been  precisely  such  a  case  if  the  bills  of  lading  had  been  drawn  to  the 
order  of  the  lender  and  by  him  delivered  against  a  trust  receipt.  The 
agreement  seems  to  have  contemplated  that  the  title  should  pass  directly 
to  the  lender  as  security  even  though  it  was  spoken  of  as  a  "pledge." 
If  so,  the  decision  is  in  accord  with  modern  law  on  the  subject.  In 
later  cases,  we  find  that  the  rights  of  the  lender  are  upheld,  even  though 
no  trust  receipt  has  been  used,  provided  the  agreement  between  the 
parties  is  clearly  shown  and  no  superior  equities  have  intervened.3-  The 
case  is  illustrative  of  the  readiness  of  the  courts  to  recognize  the  needs 
and  practices  of  business  and  to  protect  creditors  in  connection  there- 
with so  long  as  superior  equities  do  not  intervene.  In  later  trust  receipt 
cases,  the  fundamental  principle  of  this  decision  seems  often  to  have  been 
in  the  minds  of  the  court.  Again  possession  is  said  in  general  to  be 
essential  to  the  rights  of  a  pledgee,  but  the  courts  have  repeatedly  recog- 
nized the  principle  that  a  pledgee  might  relinquish  possession  to  the 
pledgor  "for  a  special  purpose,"  giving  him  what  might  be  termed  cus- 
tody or  a  limited  control  without  losing  his  rights  as  pledgee.33 

Another  early  case  which  resembles  the  trust  receipt  situation  was 
decided  in  New  York  in  1874. 34  The  plaintiff  discounted  a  draft  drawn 
on  the  consignee  and  received  the  bill  of  lading  with  the  draft.  The 
consignee  refused  to  pay  the  draft  but  obtained  the  goods  by  an  attach- 
ment and  sold  them.35     It  was  held  that  the  plaintiff  zvas  a  mortgagee  in 

31  Equitable  assignment:  Lowery  v.  Steward  (1862)  25  N.  Y.  239;  see  also 
German  Bk.  v.  Edwards  (1873)  53  N.  Y.  541;  Parshall  v.  Eggert  (1873)  54  N.  Y. 
18.  Equitable  mortgage  to  secure  the  debt  of  a  third  person :  Blake  v.  Corbctt, 
supra,  footnote  8.  Equitable  mortgage:  National  Bk.  of  Deposit  v.  Rogers  (1901) 
166  N.  Y.  380,  59  N.  E.  922;  Sexton  v.  Kessler  &  Co.,  Ltd.,  supra,  footnote  13. 

32  In  re  Marks  &  Co.  (C.  C.  A.  1915)  222  Fed.  52;  Merchants'  Exch.  Bk.  v. 
McGraw  (C.  C.  A.  1896)  76  Fed.  930;  Southern  Flour  &  Grain  Co.  v.  Central 
Texas  Exch.  Nat.  Bk.  (Ga.  192U  109  S.  E.  685.  It  must  be  noted,  however,  that 
in  none  of  these  cases  have  the  goods  previously  belonged  to  or  been  in  the 
possession  of  the  borrower  and  prospective  buyer. 

™Hutton  v.  Amett   (1869)    51    111.   198;    Thayer  v.  Dwight    (1870)    104  Mass. 

34  First  Nat.  Bk.  v.  Kelly  (1874)  57  N.  Y.  34. 

35  See  also  Merchants'  Exch.  Bk  v.  McGraw,  supra,  footnote  32. 
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possession  through  its  possession  of  the  bill  of  lading,  that  it  was  not 
required  for  that  reason  to  record  the  mortgage,  and  that  it  was  entitled 
to  be  paid  the  amount  of  the  draft  out  of  the  proceeds  of  the  property. 
This  case  is  interesting  because  it  recognizes  the  situation  as  a  chattel 
mortgage.  The  plaintiff  was  in  exactly  the  same  situation  as  the  banker 
who  hands  the  importation  to  his  customer  against  a  trust  receipt.  In 
this  case,  the  buyer  obtained  the  property  without  signing  a  trust  receipt, 
but  also  without  the  bank's  consent.  The  court,  therefore,  was  able  to 
give  protection  to  the  bank  while  at  the  same  time  it  recognized  that  the 
bank  was  the  holder  of  an  unrecorded  chattel  mortgage.  When  the  next 
step  was  presented  by  facts  similar  to  those  found  in  a  trust  receipt  case  36" 
in  which  the  debtor  obtained  possession  with  the  bank's  consent,  the 
court  still  gave  protection  to  the  bank  (although  it  was  as  the  court  had 
already  held  in  the  last  case,  the  holder  of  a  special  variety  of  unrecorded 
chattel  mortgage)  by  declining  to  admit  that  the  arrangement  was  in 
all  respects  a  mortgage.  The  ultimate  result  was,  in  effect,  the  recogni- 
tion that  it  was  not  such  a  chattel  mortgage  as  to  come  within  the  terms 
of  the  recording  acts. 

The  line  of  cleavage  thus  becomes  clear.  In  the  later  cases,  in  New 
York  at  least,  there  is,  a  distinct  unwillingness  to  define  the  rights  of  the 
bank  by  name,  but  it  is  universally  recognized  that  it  has  a  security  title. 
In  Mechanics  &  Traders'  Bk.,  etc.  v.  farmers  &  Mechanics'  Nat.  Bk.^ 
etc./7  the  court  said : 

"The  judge  ruled  at  the  trial  that  the  plaintiff  [the  lending  bank]  was  a 
mortgagee  of  the  grain;  but  whether  the  plaintiff  held  it  as  mortgagee, 
pledgee,  or  by  any  other  title  is  not  material,  so  long  as  the  title  or  the 
right  to  the  possession  was  vested  in  the  plaintiff.  To  all  intents  and 
purposes  the  plaintiff's  property  in  the  wheat  was  clearly  established 
and  beyond  any  question." 

As  the  action  was  for  conversion  of  the  wheat,  the  case  can  hardly  be 
explained  as  one  of  equitable  mortgage  or  pledge.  If  it  was  a  pledge, 
the  bank  had  surrendered  possession,  whether  for  a  special  purpose  or 
not.  But  the  court  said  further:  "The  [warehouse]  receipt  taken  for  the 
wheat  by  W  [the  intended  buyer],  in  his  own  name,  was  without  author- 
ity and  did  not  divest  the  plaintiff  of  the  title  which  had  been  lawfully 
acquired."  38 

The  general  doctrine  was  upheld  by  the  Supreme  Court  of  the 
United  States  in  1875  in  Dows  v.  National  Exchange  Bank  of  Mihvau- 
kec,™  an  important  case  coming  from  the  State  of  New  York.  A  bank- 
discounted  a  draft  accompanied  by  a  bill  of  lading  drawn  to  its  order. 

36  Mechanics  &   Traders'  Bk.,  etc.  v.  Farmers  &  Mechanics'  Nat.  Bk.    (1875) 
60  X.  Y.  40. 

37  Ibid.  47. 

38  Ibid.  51.     For  the  later  litigation  growing  from  the  facts  of  this  case,  see 
fanners  &  Mechanics'  Nat.  Bk.  v.  Erie  Ry.   (1878)  72  N.  Y.  188. 

39  (1875)  91  U.  S.  618. 
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It  forwarded  the  papers  to  its  correspondent  with  instructions  to  deliver 
only  on  payment  of  the  draft.  The  goods  were  placed  in  a  warehouse 
of  the  drawee  who  acknowledged  receipt  as  warehouseman  only.  He, 
however,  sold  the  goods  and  delivered  them  to  another.  The  court 
held  that  the  bank's  correspondent  could  not  divest  its  title  prior  to  pay- 
ment of  the  drafts ;  that  the  goods  were  placed  in  the  drawee's  hands  not 
as  owner  but  as  bailee,  i.  e.,  for  a  special  purpose;  that  the  title  of  the 
bailor  was  not  lost  by  such  delivery  and  that  a  sale  or  delivery  by  the 
bailee  gave  no  title  to  the  purchaser,  who  was  therefore  liable  for  con- 
version. 

The  bearing  of  these  early  cases  is  obvious.  They  contain  the  essen- 
tial principle  of  the  trust  receipt  doctrine.  It  is  interesting  to  note,  how- 
ever, that  every  one  of  them  arose  in  connection  with  a  domestic  trans- 
action, whereas  the  name  of  trust  receipt  is  chiefly  associated  with  im- 
portations from  abroad. 

The  earliest  reported  case  in  which  the  word  "trust  receipt"  is  used 
appears  to  be  Barry  v.  Boning  cr,i0  decided  in  1877.  The  precise  form  of 
the  instrument  is  not  stated  but  in  substance  it  appears  to  have  resembled 
those  now  in  use.  It  was  used  in  connection  with  the  delivery  of  an 
importation  of  sugar  to  the  importer,  who  had  obtained  a  credit  therefor 
from  the  bank.  It  gave  a  right  of  sale  with  the  obligation  to  account 
for  the  proceeds  until  all  drafts  were  paid.  Sale  was  effected  through 
brokers.  The  importer  failed  and  the  brokers  attempted  to  withhold 
from  the  proceeds  not  only  their  commission  for  the  particular  sale,  but 
other  commissions  due  them  from  the  importer.  The  court  held  that 
the  property  in  the  sugar  was  in  the  bankers  under  the  letter  of  credit 
and  the  trust  receipt,  and  that  the  brokers  could  not  withhold  from  the 
proceeds  the  amount  of  commissions  due  them  from  others  (/'.  c,  from 
the  importers). 

We  may  be  permitted  to  pause  at  this  point  to  consider  further  the 
origin  of  the  name  "trust  receipt."  The  use  of  the  word  "receipt"  is 
obviously  appropriate,  but,  as  has  already  been  remarked,  the  equitable 
notions  of  a  "trust"  are  quite  different  from  those  connected  with  the 
importer's  obligations.  Perhaps  the  word  "bailment"  would  more  accu- 
rately describe  the  situation.41  Indeed,  the  term  "bailee  receipt"  is  not 
unknown  in  connection  with  documents  intended  to  accomplish  the  same 
purpose  as  trust  receipts.  It  is,  however,  uncommon  and  it  would  appear 
from  various  points  of  view  to  be  undesirable  to  use  a  new  or  un- 
accustomed name  for  documents  which  have  become  generally  familiar 
to  the  courts  as  well  as  to  the  business  world  as  trust  receipts. 

Fiduciary  obligations  are  not,  however,  within  the  exclusive  province 
of  equity.     If  A  delivered  property  to  B,  whether  goods  or  a  sum  of 

40  46  Md.  59. 

41  See  Century  Throwing  Co.  v.  Mutter,  supra,  footnote  14. 
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money,  for  a  special  purpose  such  as  for  the  purpose  of  delivery  to  C  or 
to  sell  and  turn  over  the  proceeds  to  A,  this  constituted  a  bailment  and 
gave  rise  in  early  English  law  to  the  law  action  of  account.  This  is  now 
obsolete,  but  its  successors  are  detinue  and  replevin,  and  the  relation  be- 
tween the  parties  was  that  of  a  common  law  trust — an  entrusting  or 
bailment.  In  this  sense,  the  use  of  the  word  "trust"  is  entirely  apt,  but 
its  significance  is  in  sharp  contrast  to  that  of  the  creature  known  to 
equity  as  a  "trust."  In  a  common  law  trust  the  title  is  in  the  entrusting 
party — the  bailor.  In  an  equitable  trust,  title  is  in  the  entrusted  party — 
the  trustee.  It  seems  highly  probable,  therefore,  that  the  name  "trust 
receipt"  is  derived  from  the  common  law  notion  of  trust  and  in  that  view 
the  name,  as  a  whole,  is  appropriate.  It  is  doubtless  also  a  fact  that  the 
word  "trust"  has  a  value  in  business  where  legal  refinements  mean  little. 
Its  use  may  unconsciously  cause  the  importer  to  observe  the  obligation 
with  greater  care  because  of  a  high  respect  for,  though  unaccompanied 
by  a  refined  understanding  of,  the  obligations  of  a  "trustee." 

It  was  not  long  before  other  decisions  in  Xew  York  were  handed 
down  which  firmly  established  the  foundations  upon  which  trust  receipts 
are  built.  The  most  important  is  Farmers  &  Mechanics'  Nat.  Bk.  v. 
Logan.*2  This  case,  like  its  predecessors  in  Xew  York,  arose  in  connec- 
tion with  a  domestic  shipment  of  grain.  The  bank  took  the  bills  of 
lading  to  its  own  order  against  draft  drawn  on  the  buyer,  who  had 
initiated  the  transaction.  Upon  the  acceptance  of  the  draft,  he  was 
handed  the  bills  of  lading  without  endorsement,  accompanied  by  a  writing- 
saying  that  the  grain  was  pledged  with  the  bank  and  was  put  into  his 
custody  'in  trust"  as  security  for  the  payment  of  the  draft.  He  was 
given  no  power  of  disposal.  He,  however,  sold  to  the  defendant  Logan 
and  another.  The  court  held  distinctly  that  the  bank  was  not  a  mere 
pledgee,  as  it  was  agreed  that  retention  of  possession  by  the  bank  was 
essential  to  a  pledge  as  against  a  bona  fide  purchaser  from  the  pledgor. 
In  resting  its  case  upon  the  title  of  the  bank,  it  laid  preeminent  stress 
upon  the  fact  that  such  title  had  come  to  it  from  another  source  than  the 
buyer.  It  recognized  that  he  had  some  interest  or  right  in  the  property 
but  it  did  not  define  that  right  and  it  carefully  avoided  any  mention  of 
what  it  may  have  regarded  as  a  disastrous  term — "mortgage."  The 
opinion  reads  as  if  the  court  thought  the  great  principle  involved  was 
"caveat  emptor."49  In  this  case,  the  defendant  had  actual  notice  of  the 
rights  of  the  plaintiff.  It  is,  of  course,  obvious  that  if  a  trust  receipt  is 
valid  as  between  the  parties,  it  loses  none  of  its  validity  by  a  transfer  of 
the  property  to  one  who  has  notice  of  the  rights  of  the  holder  of  the 
trust  receipt.44 

42  (1878)  74  N.  Y.  568. 

43  See  also  Farmers  &  Mechanics'  Nat.  Bk.  v.  Atkinson    (1878)    74  N.  Y.  587; 
Farmers  &  Mechanics'  Sat.  Bk.  v.  Hazeltine  (1879)   78  N.  Y.  104. 

"  See  Cole  v.  Mann  (1875)  62  N.  Y.  1. 
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Following  these  decisions,  instruments  framed  to  give  security 
under  the  principles  established  by  them  began  to  be  used  in  business  in 
New  York.  One  such  instrument  resembling  a  trust  receipt  is  found  in 
Carter  v.  Arguimbau45  decided  in  1884.  In  that  case,  imported  goods 
had  been  delivered  to  an  importer  who  signed  a  receipt  giving  him  power 
to  sell.  The  receipt  contained  the  obligation  to  hold  the  goods  and  their 
proceeds  "under  lien"  as  agent  of  the  bankers.  The  word  "lien"  is  some- 
times found  in  trust  receipts  in  use  at  the  present  time.  It  invariably 
gives  rise  to  difficulty,  although  the  courts  are  careful  to  explain  it.46 
There  is  no  occasion  for  its  use  and  it  should  be  scrupulously  avoided. 
The  banker  has  title,  not  a  lien.     As  was  said  in  In  re  Liberty  Silk  Co.i7 

"A  seller  cannot  at  the  same  time  retain  title  to  that  which  he  sells  and 
a  lien  on  the  article  sold.  A  lien  in  favor  of  A,  whether  it  be  regarded  as 
a  jus  in  re  or  a  jus  ad  rem,  presupposes  title  in  another  and  A's  acquire- 
ment of  title  extinguishes  his  lien." 

In  the  case  of  Carter  v.  Arguimbau,  the  importer's  property  was  in 
the  hands  of  an  assignee  for  the  benefit  of  creditors,  and  the  banker 
sought  to  recover  the  possession  of  the  goods  remaining  unsold  and  of  the 
proceeds  of  those  sold.  The  holding  was  that  he  was  entitled  to  such 
goods  and  proceeds  in  so  far  as  they  could  be  traced.48  The  court  ex- 
pressly refused  to  construe  strictly  the  words  "under  lien"  saying  that 
they  should  be  regarded  as  meaning  "subject  to  the  prior  claim  of  the 
bankers."  This  case  does  not  involve  the  factors'  act,  but  it  was  of 
necessity  a  direct  decision  that  the  receipt  which  was  in  the  nature  of  a 
trust  receipt  was  effective,  even  though  not  recorded.49  The  court  did 
not  attempt  to  define  the  nature  of  the  security  position  of  the  bank. 

In  Moors  v.  Kidder,50  an  importation  was  delivered  to  the  importer 
under  an  agreement  analogous  to  a  trust  receipt,  for  the  sole  purpose  of 
making  customs  entry  and  warehousing.    The  importer,  however,  pledged 

45  31   Abb.  N.   C.  3. 

46  See  In  re  Cattus,  supra,  footnote  10. 

47  (D.  C.  1907)  152  Fed.  844.  In  this  case  there  was  no  trust  receipt,  but  a 
mere  provision  to  "retain  a  prior  lien  upon  the  under  noted  goods  until  payment 
has  been  made."  The  contract  also  purported  to  give  "a  prior  lien  upon  the 
goods  .  .  .  or  an  equivalent  value  until  payment  has  been  made."  The  customer 
was  obviously  intended  to  sell  the  goods  or  use  them  in  the  course  of  manufacture, 
and  the  terms  of  the  delivery  imposed  no  obligation  to  account  for  the  proceeds. 
Quite  naturally  the  arrangement  was  overthrown  in  favor  of  the  trustee  in  bank- 
ruptcy. There  seems  to  have  been  no  attempt  to  do  the  business  on  the  basis  of 
trust  receipts  or  upon  the  theory  of  reservation  of  title  upon  which  they  depend, 
although  it  would  seem  that  the  transaction  could  have  been  carried  through  in 
such  a  manner  as  to  gain  the  protection  afforded  by  trust  receipts. 

48  See  also  Dennistown  v.  Barr  (1893)  31  Abb.  N.  C.  21;  28  N.  Y.  Supp.  255. 

49  It  seems  that  an  unrecorded  chattel  mortgage  would  be  valid  in  New  York 
under  similar  circumstances.  Skilton  v.  Codington,  supra,  footnote  22.  The 
earlier  rule  seems  to  have  been  more  severe.  Stephens  v.  Perrine  (1894)  143  N. 
Y.  476,  39  N.  E.  11.  An  assignee  for  the  benefit  of  creditors,  however,  has  no 
rights  superior  to  those  of  his  assignor.  Bell  v.  Nezv  York  Safety,  etc.  Co..  supra. 
footnote  12;  Wilson  v.  Bsten  (1885)  14  R.  I.  621. 

50  (1887)  106  N.  Y.  32,  12  N.  E.  818. 
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it  to  a  lender  who  did  not,  however,  take  it  in  reliance  upon  the 
hill  of  lading,  which  was  in  the  importer's  hands.  This  is  an  important 
case  in  connection  with  the  factors'  act,  and  the  pledgee  was  unsuccessful 
in  maintaining  the  pledge  because  the  importer  had  no  power  of  sale, 
and  because  the  lender  had  not  placed  reliance  upon  the  importer's  appar- 
ent title  represented  by  the  bill  of  lading  which  was  not  shown  to  him. 
The  receipt  spoke  of  the  goods  as  being  "pledged  and  hypothecated" 
with  the  bankers.  The  court  refused  to  construe  these  words  strictly, 
saving  very  pertinently  that  "very  likely  the  transfer  was  rather  in  the 
nature  of  a  mortgage  in  which  the  title  passes  than  in  that  of  a  pledge  in 
which  the  pledgor  is  the  general  owner." 

The  first  reported  case  which  has  been  found  in  New  York  in  which 
the  term  "trust  receipt"  is  used  is  English  Bank  of  Rio  dc  Janeiro  v. 
Barr.51  The  decision  was  in  accord  with  Carter  v.  Arguimbau.  By  this 
time  the  trust  receipt  was  in  common  use  under  that  name. 

At  about  the  same  time,  the  Massachusetts  courts  established  the  law 
of  that  state  in  harmony  with  the  New  York  decisions  referred  to.82 
They  upheld  the  claim  of  the  banker  on  the  ground  that  he  had  a  title 
which  was  not  lost  by  delivery  of  the  custody  of  the  goods  to  the  im- 
porter. At  the  same  time,  they  were  deciding  that  an  unrecorded  bill  of 
sale  or  chattel  mortgage,  given  to  secure  a  loan  made  to  the  mortgagor, 
was  not  effective  when  not  accompanied  by  possession  of  the  property.53 
The  only  real  distinction  between  the  cases  was  that  to  which  we,  have 
already  called  attention,  namely,  that  in  the  first  case  the  security  title  of 
the  banker  was  derived  from  a  person  other  than  the  debtor,  whereas 
in  the  second  the  security  title  of  the  banker  was  derived  from  such 
debtor.  This  is  the  line  of  differentiation  which  must  mark  the  proper 
trust  receipt  situation  from  that  of  the  ordinary  chattel  mortgage.54 

In  1889,  the  courts  of  Connecticut  passed  upon  the  trust  receipt  and 
again  upheld  the  banker.53  They  explicitly  declared  that  the  transaction 
was  a  conditional  sale  by  the  banker  to  the  importer.  The  important 
thing  was  that  they  upheld  the  arrangement  without  recording.  The 
use  of  the  term  "conditional  sale"  was  probably  due  to  the  fact  that  in 
Connecticut  a  conditional  sale  agreement  was  valid  without  recording, 
whereas  a  chattel  mortgage  enjoyed  no  such  immunity.  The  true  nature 
of  and  justification  for  the  doctrine  was  not  as  yet  entirely  clear. 5fi 

«  (1888)  31  Abb.  N.  C.  7. 

« Moors  v.  Wxman  (1888)  146  Mass.  60,  15  N.  E.  104;  see  also  Forbes  v. 
B.  &  L.  Rx.  (1882)   133  Mass.  154.  as  to  the  effect  of  delivery  of  a  bill  of  lading. 

**Copelond  v.  Barnes  (1888)  147  Mass  388,  18  N.  E.  65;  see  also  Salinas  City 
Bk.  v.  Graves,  supra,  footnote  12. 

54  See  also  the  opinions  in  the  more  recent  case,  Peoples  Xat.  Bk.  v.  Mul- 
Iwlland  (1916)  224  Mass.  448,  113  N.  E.  365,  as  contrasted  with  the  same  case  in 
(1917)  228  Mass.  152,  117  N.  E.  46.  where,  on  further  examination,  the  case  was 
held  to  come  within  the  trust  receipt  doctrine.  Note  also  Professor  Williston's 
criticism  of  the  latter  opinion  in  Progress  of  the  Laiv  1919-20  (1921)  34  Harvard 
Law  Rev.  759.  55  New  Haven  Wire  Co.  Cases,  supra,  footnote  3. 

■'■''•  See  comment   in   Charavay   v.    York  Silk  Mfg.   Co.    (C.   C.    1909)    170  Fed. 
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These  cases  were  shortly  followed  by  a  decision  in  Wisconsin  in 
which  the  right  of  the  banker  to  the  proceeds  of  goods  sold. by  the  im- 
porter who  held  them  under  a  trust  receipt  was  upheld  as  against  the 
claims  of  creditors.57  The  creditors  endeavored  to  persuade  the  court 
that  the  transaction  was  a  conditional  sale,  which  required  recording  in 
Wisconsin,  but  the  court  refused  to  affix  a  definite  label,  saying  that  if  it 
was  a  conditional  sale,  it  had  in  the  particular  case  been  made  in  either 
Connecticut  or  Massachusetts,  in  both  of  which  states  it  was  valid  with- 
out recording.58 

In  connection  with  these  Massachusetts,  Connecticut  and  Wisconsin 
cases,  the  case  of  Moors  v.  Drury  59  is  noteworthy,  although  it  does  not 
directly  involve  a  trust  receipt.  The  plaintiff  had  advanced  money  for 
imports  and  received  the  bills  of  lading.  The  agreement  specified  that 
he  should  sell  in  his  own  name  and  turn  over  any  surplus  to  the  client 
in  this  country.  The  client  became  insolvent  and  his  estate  was  under 
administration  in  the  state  court.  A  Massachusetts  statute  provided  that 
holders  of  security,  by  way  of  mortgage,  pledge  or  lien,  must  liquidate 
such  security  under  the  direction  of  the  court  if  they  were  to  be  allowed 
to  prove  against  the  estate  for  any  deficiency.  The  plaintiff  did  not  do 
so  and  objection  was  made  to  his  claim.  The  court  held  that  he  was  not 
a  mortgagee  or  pledgee  within  the  terms  of  the  statute,  and  allowed  his 
claim.  It  relied  upon  the  foregoing  decisions.  The  case  is  inconsistent 
with  the  notion  that  the  banker  is  a  conditional  vendor,  for  it  is  general 
law  that  a  retaking  and  sale  by  a  conditional  vendor  terminates  the  con- 
tract ;  that  the  consideration  for  the  obligation  of  the  vendee  thereby  fails, 
and  that  any  deficiency  which  may  result  by  a  sale  below  the  contract 
price  cannot  be  recovered  from  the  vendee  or  his  estate.60  It  seems  to  be 
unsafe  to  say  that  the  trust  receipt  situation  is  classified  in  Massachusetts 
as  a  conditional  sale.  It  is  not,  however,  such  a  mortgage  as  to  be  in- 
cluded within  the  scope  of  statutes  relating  to  "chattel  mortgages"  of 
.the  common  sort.61  In  Irby  v.  Cage,  Drew  &  Co.,  62  property  which  had 
been  delivered  under  trust  receipt  was  retaken  from  the  receiver  and  sold 
by  the  banker  for  less  than  the  amount  of  the  debt.    The  receiver  claimed 

819,  822.  In  Drexel  v.  Pease  (1892)  133  N.  Y.  129,  136,  30  N.  E.  732,  the  court 
said,  in  respect  to  a  situation  rather  similar  to  that  in  a  trust  receipt,  "the  cor- 
respondent [the  bank]  occupies  the  position  of  an  owner  under  a  contract  to  sell 
and  deliver  when  the  purchase  price  is  paid."  In  this  case,  the  court  refused  to 
allow  the  bank  to  hold  a  balance  remaining  after  the  payment  of  the  specific  ad- 
vances, as  security  for  a  prior  debt,  as  against  the  claim  of  a  third  party  who 
had  a  proprietary  interest  in  the  property  unknown   to   the  bank. 

57  Mershon  v.  Moors  (1890)  76  Wis.  502,  45  N.  W.  95. 

58  See,  however,  on  the  question  of  conflict  of  laws,  In  re  Richheimcr,  supra, 
footnote  9. 

59  (1904)   186  Mass.  424,  70  N.  E.  430. 

™Earle  v.  Robinson  (1895)  91  Hun  363,  36  N.  Y.  Supp.  178,  aff'd  (1898) 
157  N.  Y.  683,  51  N.  E.  1090;  Minneapolis  Harvester  Works  v.  Hallx  (1881)  27 
Minn.  495,  8  N.  W.  597. 

el  See  Charavav  v.  York  Silk  Mfg.  Co.,  supra,  footnote  56. 

G2  (1908)  121  La.  615,  46  So.  670. 
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that  such  retaking  ended  the  obligation  to  pay,  as  the  arrangement  con- 
stituted a  conditional  sale.  The  court  held  that  it  was  not  a  conditional 
sale  and  that  the  banker  could  claim  for  the  deficiency.63 

The  next  important  case  was  Brown  Bros.  v.  Billington.64  In  this 
decision,  the  court  repudiated  the  notion  that  the  trust  receipt  con- 
stituted a  conditional  sale.  It  defined  it  as  a  "bailment"  and  upheld  the 
rights  of  the  bank  as  against  the  general  creditors  of  the  importer.  The 
case  is  interesting  because  under  the  law  of  Pennsylvania  the  creditors 
would  have  prevailed  if  the  court  had  been  persuaded  to  classify  the 
transaction  as  either  a  conditional  sale  GS  or  an  ordinary  chattel  mort- 
gage.,;ii  It  is  further  interesting  because  resort  is  had  to  the  common  law 
principle  of  bailment  which  gives  rise  to  a  common  law  trust  out  of 
which  grew  the  law  action  of  account  to  which  we  have  already  referred.67 
It  again  shows  the  readiness  of  the  court  to  uphold  the  transaction  in 
spite  of  the  recording  acts  when  that  can  by  any  means  be  done.  It 
would,  however,  have  been  impossible  to  reach  the  result  in  this  case  had 
the  title  to  the  goods  come  to  the  bank  from  the  importer  instead  of  from 
a  third  person.  The  vital  nature  of  that  distinction — already  referred  to — 
is  here  peculiarly  clear.68 

In  1895,  an  interesting  case,  Blydenstein  v.  New  York  Sec.  &  Tr. 
Co.,69  was  decided  by  the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit. The  particular  facts  were  somewhat  involved,  but  for  our  present 
purposes  may  be  briefly  summarized.  A  Scotch  firm  having  a  branch 
house  in  New  York  delivered  bills  of  lading  of  goods,  shipped  to  them- 
selves in  Xew  York,  to  a  London  banker  (the  plaintiff)  as  security  for 
advances.  These  bills  of  lading  were  redelivered  to  the  firm  in  New- 
York  against  a  trust  receipt  giving  power  of  sale  with  the  obligation  to 
account  for  the  proceeds.  The  goods  were  warehoused  in  the  name  of 
the  firm  and  the  negotiable  warehouse  receipts  handed  to  the  defendant  as 
security  for  a  present  loan.  The  firm  then  failed.  The  banker  claimed 
from  the  defendant  the  proceeds  of  goods  delivered  under  trust  receipt 
which  formed  a  part  of  this  security.  It  will  be  observed  that  the  facts 
in  this  case  are  precisely  those  of  the  ordinary  unrecorded  chattel  mort- 
gage where  the  possession  of  the  goods  is  returned  to  the  mortgagor. 
ft  is  not  the  case  where  the  title  of  the  bank  was  derived  from  a  person 

,;3  Sec  also  Barber  Asphalt  Paving  Co.  v.  St.  Louis  Cypress  Co.  (1908)  121 
La.  152.  46  So.  193. 

"  (1894)    163   Pa.   St.  76,  29  Atl.  904;  see  also  Monjo  v.  French    (1894)    163 
Pa.  St.  107.  29  Atl.  907;  Bank  v.  Baum   (1898)    187  Pa.  St.  48,  40  Atl.  975. 
Oti  v   S^eatnwn  (1895)  166  Pa.  St.  216,  31  Atl.  102. 

Pa.  Stat.  H920)   §§  8906  et  scq.     A  chattel  mortgage  is  an  unusual  form  of 
security  in  Pennsylvania. 

67  "Bailment  is  a  recognized  form  of  security  in  Pennsylvania."  Ditman  v. 
Cottrcll  (1889)  125  Pa.  St.  606,  17  Atl.  504;  Keystone  Watch  Case  Co.  v.  Bank 
(1900)  194  Pa.  St.  535.  45  Atl.  328. 

-<-e  also  Richardson  &  Co.  v.  Nathan   (Bank's  Appeal)    (1895)    167  Pa.  St. 
-13.  31  Atl.  740. 

(C    C.  A.  1895)   67  Fed.  469. 
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other  than  the  debtor,  which  is  the  feature  which  differentiates  the  trust 
receipt  situation  from  the  ordinary  chattel  mortgage. 

Had  all  of  the  essential  events,  therefore,  taken  place  within  the 
State  of  New  York,  the  easy,  natural  and  proper  decision  would  have 
been  to  uphold  the  position  of  the  defendant  pledgee  upon  the  ground 
that  the  transaction  was  a  chattel  mortgage,  that  it  was  not  followed  by  de- 
livery to  and  continued  possession  of  the  property  by  the  mortgagee,  and 
was  not  recorded.  It  appears,  however,  that  the  mortgage  was  made, 
and  possession  of  the  property  as  well  as  title  thereto  (represented  by 
the  bills  of  lading)  was  delivered  in  England  where,  until  recently  at 
least,  it  seems  that  a  chattel  mortgage  was  valid  without  recording. 
Either  for  this  reason  or  because  the  true  nature  of  the  transaction  was 
not  perceived,  the  decision  was  based  upon  the  factors'  act.  It  was 
necessary,  if  the  plaintiff  were  to  succeed,  that  he  should  establish  that 
he  had  acquired  title  by  the  transaction  in  London  and  that  this  title  had 
not  been  lost  by  delivery  under  the  trust  receipt.  For  the  purpose  of  the 
case,  the  court  conceded  both  points  and  such  concession  was  in  accord 
with  the  facts  so  far  as  the  parties  themselves  were  concerned.  The 
plaintiff  lost  because  the  defendant  was  in  the  position  of  a  bona  fide 
purchaser  for  value  without  notice  and  protected  in  that  position  by  the 
factors'  act.     The  court  said  : 70 

"Assuming  that  the  ownership  of  the  goods  passed  from  Lipman  & 
Co.  [the  Scotch  firm]  to  the  plaintiffs  in  London  and  did  not  pass  back 
by  the  subsequent  transaction,  Lipman  &  Co.  were  indisputably  factors 
intrusted  with  the  possession  both  of  the  documentary  evidence  of  title 
and  of  the  goods." 

It  should  be  noted  in  this  particular  case  that  had  the  defendant 
not  been  in  the  position  of  a  bona  fide  purchaser  for  value,  but  rather 
a  mere  creditor  without  a  specific  claim  obtained  against  the  goods  for 
value  and  without  notice,  the  plaintiff  would  have  been  successful.  But 
he  would  have  succeeded,  not  because  of  his  trust  receipt  as  such,  but  be- 
cause his  rights  as  chattel  mortgagee,  valid  where  obtained,  were  not  sub- 
ject to  the  recording  acts  of  New  York.  It  was  not  a  proper  case  for 
the  use  of  a  trust  receipt,  if,  by  the  use  of  such  a  document,  the  banker 
supposed  himself  to  be  securing  greater  protection  than  he  would  obtain 
by  taking  an  unrecorded  chattel  mortgage.71 

That  the  proper  field  for  the  use  of  the  trust  receipt  is  not  yet  gen- 
erally understood,  is  shown  by  a  recent  case,  In  re  Carl  Dernberg  &  Sons, 
Inc.72  The  facts  are  quite  similar  to  the  Blydcnstein  case.  A  borrower 
delivered  documents  of  title  to  the  bank  as  security  for  a  loan.     He  later 

l°Ibid.  478. 

71  For  another  case  growing  out  of  the  same  situation,  see  New  York  Security 
&  Trust  Co.  v.  Lipman  (1899)  157  N.  Y.  551.  52  N.  E.  595.  The  court  declined 
to  consider  the  nature  of  the  agreement  contained  in  the  trust  receipt  as  between 
the  parties  to  it.  -2  (D.  C,  S.  D.  N.  Y.  1921)  supra,  footnote  12. 
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received  them  back  on  trust  receipt  and  became  bankrupt.  The  court 
very  properly  declined  to  direct  their  return  by  the  receiver  to  the  bank. 
The  transaction  was  an  ordinary  unrecorded  chattel  mortgage.73  The 
principle  of  the  decision  was  in  no  sense  new.  It  was  a  fundamentally 
improper  case  for  the  use  of  a  trust  receipt,  and  the  only  surprising  thing 
about  it  is  that  it  should  have  been  supposed  that  a  trust  receipt  was  of 
any  greater  value  under  the  state  of  facts  than  an  unrecorded  chattel  mort- 
gage. The  trust  receipt  should  not  be  used  when  the  property  is  to  be 
returned  to  the  person  from  whom  it  was  received  and  for  whose  obliga- 
tion it  is  security.  If  the  property  is  to  be  returned  under  such  cir- 
cumstances, the  agreement  by  which  it  was  mortgaged  should  be  re- 
corded.74 

National  Bank  of  Deposit  v.  Rogers 75  is  an  interesting  decision 
which  does  not  impair  the  force  of  the  foregoing  in  any  way.  An  im- 
porter having  goods  in  bonded  warehouse  wished  to  borrow  money  with 
which  to  pay  the  duty.  He  showed  the  bills  of  lading  to  the  bank  (the 
plaintiff)  and  obtained  a  loan  upon  signing  a  trust  receipt.  He  then 
made  an  assignment  for  the  benefit  of  creditors.  After  some  earlier 
litigation,  the  bank  pressed  this  action  in  equity  to  establish  an  equitable 
right  in  the  goods  and  their  proceeds  (either  by  way  of  lien  or  mortgage) 
and  to  enforce  the  same.  The  court  sustained  the  claim  of  the  bank  as 
against  the  assignee.  It  said  that  the  parties  had  made  an  agreement  with 
respect  to  goods  which  the  importer  did  not  yet  control,  that  as  between 
the  parties  this  agreement  was  good,  and  that  as  the  assignee  represented 
antecedent  debts,  there  were  no  intervening  equities  which  could  defeat  the 
rights  of  the  bank.  It  did  not  undertake  to  decide  whether  this  agreement 
contemplated  a  mortgage,  a  pledge  or  a  mere  lien  by  contract.  If  it  were 
an  agreement  to  give  a  mortgage,  it  could  hardly  have  been  more  effective 
than  an  actual  mortgage  would  have  been  under  the  circumstances  and 
these  circumstances  included  the  fact  that  the  mortgagee  did  not  have 
possession  and  that  the  agreement  was  not  recorded.  It  is  the  general 
rule,  however,  that  an  unrecorded  chattel  mortgage  can  only  be  voided 
by  a  bona  fide  purchaser,  mortgagee  or  pledgee  for  value,  or  by  a 
creditor  armed  with  a  judgment  or  some  other  legal  process  authorizing 
the  seizure  of  the  property.  A  trustee  in  bankruptcy  is  included  in  this 
class.76     Since  the  assignee  for  the  benefit  of  antecedent  creditors  had 

73  See  Moors  v.  Reading  (1897)  167  Mass.  322,  45  N.  E.  760;  Skilton  v.  Cod- 
ington, supra,  footnote  22. 

74  See  In  re  Gerstman.  supra,  footnote  12;  In  re  Shulman,  supra,  footnote  11; 
American  &  British  Sec.  Co.  v.  American  &  British  Mfg.  Co..  supra,  footnote  12; 
Bell  v.  New  York  Safety,  etc.  Co.,  supra,  footnote  12;  Salinas  City  Bk.  v.  Graves, 
supra,  footnote  12;  Fletcher  Amer.  Xat.  Bk.  v.  McDermid,  supra,  footnote  12; 
Lewis  v.  Bank  of  Mobile,  supra,  footnote  12. 

"  (1901)   166  X.  Y.  380.  59  X.  E.  911. 

76  See  Skilton  v.  Codington,  supra,  footnote  22;  Federal  Bankruptcy  Act  of 
1898  §  70,  (1903)  2,2  Stat.  797,  U.  S.  Comp.  Stat.  (1916)  §  9654;  In  re  Garrewich 
(C,  C.  A.  1902)    115  Fed.  87    (unrecorded  conditional  sale). 
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no  better  rights  than  those  creditors  themselves  would  have  had,  the 
contract  was  as  valid  against  him  as  against  the  importer  himself.77  The 
case  is  illustrative  of  the  fact  that  circumstances  may  exist  under  which 
an  unrecorded  chattel  mortgage  is  effective.  These  occasions  are,  how- 
ever, rare.  The  bank  succeeded,  not  because  there  was  any  special  virtue, 
in  the  circumstances,  in  the  use  of  a  trust  receipt,  for  there  was  none, 
but  because  an  unrecorded  chattel  mortgage  or  an  agreement  to  give  a 
chattel  mortgage  would  have  been  equally  effective  in  the  case.  We 
repeat  that  it  was  not  a  proper  occasion  for  the  use  of  a  trust  receipt  if, 
by  its  use,  the  bank  expected  to  obtain  any  rights  which  it  could  not  have 
secured  by  an  unrecorded  chattel  mortgage  or  by  an  agreement  to  give 
security. 

The  next  case  of  importance  in  the  development  of  the  law  of  trust 
receipts  was  Moors  v.  Bird.78  It  indicates  that  responsibilities  as  well  as 
rights  may  grow  out  of  the  use  of  a  trust  receipt.  The  defendant  had 
made  a  contract  with  the  importer  for  the  purchase  of  paper,  the  price 
being  based  upon  the  cost  of  the  paper  to  the  importer.  Upon  the 
arrival  of  the  goods,  the  documents  were  turned  over  to  the  importer 
by  the  plaintiff  (the  banker)  upon  a  trust  receipt  and  delivery  made  to 
the  defendant.  The  importer  handed  the  invoices  to  the  plaintiff  and  the 
defendant  made  payment  direct  to  him,  the  plaintiff  having  no  knowledge 
of  the  contract  of  sale  between  the  importer  and  the  defendant.  Through 
a  secret  arrangement  made  by  the  importer,  the  shipper  rebated  to  the 
importer  a  portion  of  the  price  which  was  fictitiously  increased  without 
the  knowledge  of  the  plaintiff,  thus  defrauding  the  defendant.  The  de- 
fendant claimed  the  right,  after  discovery,  to  deduct  the  amount  of  this 
loss  from  an  amount  later  to  be  paid  to  the  plaintiff  as  a  result  of  a 
later  transaction  between  the  same  parties,  upon  the  ground  that  the 
first  overpayment  was  made  as  a  result  of  a  mistake  of  fact.  The  plain- 
tiff had  turned  over  to  the  importer  all  sums  in  excess  of  his  advances. 
His  agreement  with  the  importer,  however,  had  given  him  a  right  to 
apply  such  excess  against  any  debt  owing  to  him  by  the  importer.  The 
court  held  that  the  plaintiff  was  owner  of  the  goods  and  that  the  sale 
was  made  by  him  to  the  defendant  in  pursuance  of  the  importer's  con- 
tract ;  that  as  the  defendant  had  under  mistake  paid  more  than  was 
really  due  under  this  contract,  he  could  later  reclaim  or  recoup  it  from 
the  plaintiff,  since  the  plaintiff  was  not  the  importer's  agent  in  receiving 
payment  but  had  a  right  to  retain  the  proceeds  as  such  as  against  the 
obligations  of  the  importer  to  him ;  that  the  importer  had  a  mere  con- 
tract right  to  receive  from  the  plaintiff  any  surplus  that  might  remain 
after  the  payment  of  his  obligations.  The  result  of  this  case  seems  open 
to  question.     Was  not  the  buyer  estopped  from  recovering  the  overpay- 


77See   discussion  in  Bell  v.   New   York   Safety,   etc.   Co.,  supra,   footnote   12; 
Wilson  v.  Est  en.  supra,  footnote  49. 

78  (1906)   190  Mass.  400,  77  N.  E.  643. 
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merit  from  the  banker  who  was  entirely  innocent,  because  of  the  change 
which  had  taken  place  in  his  position  after  such  payment  upon  his  de- 
livery of  the  balance  to  the  importer? 

/;/  re  E.  Reboulin  Fils  79  squarely  raised  the  question  of  the  effect  of 
a  trust  receipt  in  a  bankruptcy  case  in  the  District  Court  of  Xew  Jersey. 
The  bank  sought  to  repossess  itself  of  the  goods  or  their  identifiable  pro- 
ceeds from  the  trustee  in  bankruptcy.  He  resisted  on  the  ground  that  the 
transaction  was  either  a  conditional  sale  or  a  chattel  mortgage  within  the 
terms  of  the  recording  acts.  The  court  rejected  this  view  and  directed  the 
delivery  of  the  goods  and  their  proceeds  to  the  bank.  The  trust  receipt 
tints  obtained  explicit  recognition  in  the  federal  courts  in  bankruptcy. 
It.  therefore,  they  constitute  a  species  of  chattel  mortgage,  such  species 
is  distinguished  from  the  species  ordinarily  required  to  be  recorded. 

The  fiduciary  nature  of  the  obligation  growing  out  of  the  trust 
receipt  was  recognized  in  In  re  Coe.80  In  this  case,  the  bankrupts  had 
misappropriated  the  proceeds  of  the  goods  received  by  them  under  trust 
receipt.  It  was  held  that  the  bank  could  prove  its  claim  against  the  estate 
of  the  partnership  for  the  amount  of  the  unpaid  debt  represented  by  its 
advances,  and  that  it  could  also  prove  claims  against  the  individual  estates 
of  the  partners  founded  at  its  election  in  tort  or  quasi-contract,  based 
upon  the  misappropriation  of  the  bank's  property. K1 

This  case  suggests  that  the  persons  responsible  for  the  misappropria- 
tion thereby  made  themselves  liable  to  criminal  prosecution  for  embezzle- 
ment or,  in  those  states  where  by  statute  this  crime  is  included  in  the 
definition,  for  larceny.  And  such  a  conclusion  would  appear  to  be 
sound.82  This  case  is  criticised  in  the  Columbia  Law  Review,83  but 
such  criticism  would  not  be  applicable  to  a  conviction  resulting  from  a 
trust  receipt  situation.84  No  instance  of  a  criminal  conviction  in  such 
a  case  has,  however,  come  to  the  writer's  notice.  Specific  statutes  have 
been  adopted  in  at  least  two  states  imposing  severe  penalties  for  the 
violation  of  the  obligations  of  a  trust  receipt.83 

[to  be  concluded] 

Karl  T.   Frederick 

New  York  Citv 

79  Supra,  footnote  16. 

so  (D.  C.  1909)  169  Fed.  1002,  aff'd  (C.  C.  A.  1910)   183  Fed.  745. 

«  Accord.  In  re  IV.  S.  Kuhn  &  Co.  (D.  C.  1917)  241  Fed.  935;  In  re  Biehl 
(D.  C.  1916)  237  Fed.  720;  contra.  Schall  v.  Cantors  (C.  C.  A.  1918)  250  Fed.  6: 
Reynolds  v.  N.  Y.  Trust  Co.  (C.  C.  A.  1911)   188  Fed.  611. 

82  See,  e.g.,  People  ex  rel.  Zotti  v.  Flynn  (1909)  135  App.  Div.  276,  120  N.  Y. 
Supp.  511. 

83(1921)  21  Coucmbia   Law  Rev.  517. 

■•On  civil  arrest  also,  see  Moffatt  v.  Fulton  (1892)  132  N.  Y.  507,  30  N.  E 
992. 

Md.  Gen.  Laws  art.  27.  §  119;  La.,  Laws  1914,  No.  9. 


SUPERVENING  IMPOSSIBILITY  OF  PERFORMING 
CONDITIONS  PRECEDENT* 

The  life  history  of  a  contract  may  be  outlined  as  follows :  First, 
preliminary  inquiries  and  negotiations  wholly  inoperative  as  to  legal 
consequences ;  secondly,  a  communication  by  one  party  called  an  offer, 
an  act  operating  to  create  in  the  offeree  a  legal  power,  and  usually  leav- 
ing in  the  offerer  a  power  of  revocation ;  thirdly,  action  by  the  offeree 
called  acceptance,  making  what  we  are  accustomed  to  call  a  contract 
(the  rules  as  to  mutual  assent,  consideration,  form,  and  legality  being 
complied  with)  ;  fourthly,  performance  or  breach;  and  lastly,  discharge. 
Observe  that  this  is  a  mere  outline  of  history,  covering  all  the  contractual 
ages  from  embryo  to  tombstone.  To  fill  in  all  the  details  of  this  outline 
would  require  from  four  to  seven  volumes. 

The  subject  of  this  article  falls  within  the  fourth  head — perform- 
ance or  breach.  Acceptance  makes  a  contract ;  it  creates  a  bundle  of 
legal  relations  that  need  analysis  and  description.  But  among  these 
relations  we  may  not  find  a  duty  of  instant  performance.  Some  im- 
portant subsequent  fact,  an  act  of  a  person  or  some  other  event,  may  be 
a  condition  precedent  to  such  a  duty.  Perhaps  the  most  difficult  and 
the  most  interesting  question  in  the  law  of  contracts  is:  When  is  a  con- 
dition? The  answer  to  this  question  in  any  particular  case  depends  upon 
the  expressions  used  by  the  parties,  upon  the  actual  will  and  intention  of 
the  parties,  upon  what  they  would  have  willed  and  intended  if  their 
imagination  had  anticipated  subsequent  events,  and  upon  what  the  in- 
terests of  society  require.  Our  question  is  much  more  limited  than  this, 
although  its  answer  depends  upon  the  same  considerations.  Like  true 
Hibernians,  we  are  to  discuss  the  question :  When  is  a  condition  not  a 
condition?  Assuming  that  certain  facts  would  operate  as  conditions  of 
an  obligor's  duty  as  long  as  they  are  possible  of  occurrence,  how  is  their 
operation  affected  by  supervening  impossibility? 

Impossibility  may  be  considered  (1)  with  respect  to  the  time  it 
exists,  either  existing  at  the  time  the  contract  is  made  or  arising  subse- 
quently;  (2)  with  respect  to  its  being  known  or  not  known;  (3)  with 
respect  to  the  operative  effect  of  the  act  or  event  that  is  impossible,  either 
as  an  act  promised  or  as  a  condition  of  another's  promise;  (4)  with 
respect  to  its  character  and  extent, — for  as  the  term  is  loosely  used  there 

*  The  purpose  of  this  article  is  to  indicate  some  of  the  legal  consequences  as 
to  the  obligor  of  nonperformance  by  the  obligee  of  a  condition  of  the  obligation 
because  of  impossibility  which  arises  after  the  formation  of  the  contract.  In 
successive  numbers  of  the  Columbia  Law  Review,  these  legal  consequences  in 
Darticular  fields  of  the  law.  will  be  treated  by  other  authors. — Editors'  note. 
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are  degrees  of  impossibility,  including  illegality,  unexpected  difficulty, 
danger  to  life  or  property,  economic  unprofitableness,  and  mere  personal 
inability;  (5)  with  respect  to  its  cause,  including  acts  of  God,  the  state, 
third  persons,  the  obligor,  the  obligee. 

Time  and  space  do  not  here  permit  the  discussion  of  all  of  these 
aspects  of  impossibility ;  and  indeed  the  subject  does  not  include  them 
all.  For  example,  it  does  not  deal  with  impossibility  existing  at  the  date 
of  the  agreement.  A  discussion  as  to  the  degree  of  impossibility  and  as 
to  its  cause  might  be  quite  within  the  subject,  but  will  not  now  be  at- 
tempted. Reasons  will  be  given  for  excluding  only  one  or  two  important 
classes  of  cases. 

When  one  is  under  a  legal  duty,  whether  created  by  contract  or 
otherwise,  and  the  performance  required  of  him  becomes  illegal  or  ob- 
jectively impossible,  the  duty  is  extinguished.  Society  no  longer  com- 
mands performance.  Lex  non  ccgit  ad  impossibilia.  Nor  is  any  new 
and  secondary  duty7  created  to  pay  damages. 

Thus  if  one  has  contracted  to  paint  a  house,  and  the  house  burrs 
down  before  performance,  the  painter  is  under  no  further  duty.  If  one 
has  promised  to  render  personal  service  for  a  definite  time,  and  cannot 
do  so  because  of  death  or  illness,  his  duty  is  discharged.  The  rule  is 
based  upon  settled  convictions  of  the  community  ;  although  it  is  often 
said  to  rest  upon  the  intention  of  the  parties.  In  fact,  it  frequently 
makes  no  difference  whether  such  an  intention  exists  or  not.1 

In  the  subject  now  under  discussion,  however,  the  above  question 
is  not  involved.  We  are  dealing  not  with  the  nonperformance  of  acts  by 
an  obligor  as  required  of  him  by  his  legal  duty,  but  with  nonperformance 
of  a  condition  by  an  obligee. 

A  special  suggestion  may  be  made  with  respect  to  penal  bonds.  A 
penal  bond  is  often  so  worded  as  to  make  it  appear  that  the  obligor's 
sole  duty  is  to  pay  the  penalty,  on  condition  that  if  he  does  a  certain  other 
act  his  duty  is  to  be  void.  Thus  in  Blandford  v.  Andracs2  the  defend- 
ant was  held  and  firmly  bound  in  the  penal  sum  of  eighty  pounds ;  but 
the  condition  of  the  obligation  was  that  if  the  defendant  should  induce 
Bridget  Palmer  to  marry  the  plaintiff  the  bond  was  to  be  void.  This 
looks  like  a  duty  to  pay  eighty  pounds  with  a  condition  subsequent.  The 
fact  was,  however,  that  the  eighty  pounds  were  to  be  paid  as  a  penalty 
for  failure  to  induce  Bridget  to  marry  the  plaintiff.  The  defendant's 
primary  duty  was  to  prevail  upon  Bridget,  not  merely  to  pay  a  sum  of 
money.  This  was  early  perceived  by  courts  of  equity.  Looking  behind 
the  mere  form  of  words,  they  saw  what  the  real  duty  was,  and  they 
refused  to  enforce  the  penalty  if  it  was  out  of  proportion  to  the  loss 
caused    by   the  defendant's  breach.     This  explains   why   in   many   cases 

1  Of  course  one  can  bind  himself  as  an   insurer;  but  in   such  case  the  duty  is 
to  prevent  loss  or  to  pay  for  it.     The  performance  promised  is  not  impossible. 
-  (1599)    Cro.  Eliz.  694. 
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it  is  said  that  there  has  been  a  "breach  of  the  condition"  by  the  defendant 
(clearly  a  misuse  of  the  word  condition).  The  defendant  has  in  fact 
committed  a  breach,  but  it  is  a  breach  of  duty,  not  a  breach  of  a  condi- 
tion. In  a  case  like  this,  if  performance  of  the  misnamed  condition  by 
the  defendant  becomes  truly  impossible,  as  by  the  death  of  any  one  of  the 
parties,  the  defendant's  duty  would  be  wholly  terminated  and  the  penalty 
uncollectible.  Observe  that  this  is  not  within  our  subject ;  it  is  not  a  non- 
performance of  a  condition  by  an  obligee,  but  is  a  nonperformance  of 
duty  by  an  obligor.  As  long  as  the  common  law  courts  took  the  words 
at  their  face  value  and  enforced  payment  as  if  that  was  what  the  primary 
duty  required,  the  case  of  the  penal  bond  would  properly  be  included  in 
our  present  discussion. 

In  like  manner  we  must  exclude  cases  of  prospective  impossibility 
of  performance  by  an  obligee  where  the  actual  performance  itself  is  not 
a  condition.  In  a  certain  case  3  the  defendant  promised  to  deliver  rail- 
road ties,  and  in  return  the  plaintiff  promised  to  pay  cash  on  presentation 
of  the  bill  of  lading,  inspection  certificate,  and  invoice  at  the  Bank  of 
California.  Shipment  and  tender  of  the  bill  of  lading  were  to  precede 
payment.  Obviously  the  performance  promised  by  the  plaintiff — the 
payment  of  the  price — was  not  a  condition  precedent  to  the  defendant's 
duty  to  deliver  the  ties.  Yet  in  a  suit  by  the  buyer  for  damages  for 
failure  to  ship  and  deliver,  the  defendant  won  on  the  ground  that  the 
plaintiff  had  made  no  preparations  to  pay  the  price  and  there  was  evi 
dence  for  the  jury  that  he  was  unable  to  pay  as  agreed.  Here  is  a  case 
of  inability  to  perform  on  the  part  of  an  obligee,  and  its  legal  conse- 
quence is  that  the  obligor's  duty  to  ship  never  arose ;  but  it  is  not  inability 
to  perform  a  condition,  for  payment  was  not  a  condition.  Prospective 
ability  to  pay  is  a  constructive  condition  precedent  to  the  defendant's 
duty  to  deliver ;  but  such  ability  has  not  become  impossible,  it  merely 
does  not  exist. 

In  discussing  the  cases  that  fall  properly  within  our  subject,  we  must 
first  consider  the  meaning  of  the  word  "condition."  No  doubt,  it  is  our 
ancient  and  inalienable  privilege  to  use  words  in  such  sense  or  nonsense 
as  we  please.  I  shall  proceed  to  act  in  accordance  with  this  privilege.  In 
my  discussion,  "condition"  does  not  mean  a  group  of  words  or  the 
thought  expressed  by  them.  It  is  not  a  "proviso"  in  a  contract  or  a 
"term"  thereof.  Instead,  it  is  a  fact  the  existence  or  future  occurrence 
of  which  is  uncertain,  and  in  the  absence  of  which  certain  contemplated 
legal  relations  will  not  exist.  It  may  be  an  act  of  the  obligee  or  of 
another  person,  or  it  may  be  an  event  other  than  an  act.     To  be  a  con- 


*McCormick  v.  Tappendorf  (1909)  51  Wash.  312,  99  Pac.  2.  As  to  the  effect 
of  a  buyer's  insolvency,  see  Pardee  v.  Kanady  (1885)  100  N.  Y.  121,  2  N.  E.  885; 
Ex  parte  Chalmers  (1873)   L.  R.  8  Ch.  289. 
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dition  at  all,  however,  it  must  be  an  operative  or  causal  fact  that  will 
create  new  legal  relations,  or  extinguish  old  ones,  or  both.4 

•The  particular  legal  relation  to  be  created  or  extinguished  by  the 
occurrence  of  this  operative  fact  may  be  any  relation  recognized  as  such 
in  any  analytical  system.  The  particular  one  contemplated,  however,  is 
usually  a  right  and  its  correlative  duty.  The  creation  or  extinguishment 
of  some  right  and  duty  is  the  legal  consequence  that  is  here  under  con- 
sideration. 

It  is  not  every  operative  or  causal  fact  that  is  customarily  described 
as  a  condition.  Our  subject  is  limited  to  "a  condition  of  the  obligation." 
This  appears  not  to  include  those  facts  that  are  necessary  to  the  forma- 
tion of  a  contract,  such  as  offer,  acceptance,  consideration,  delivery, 
although  they  create  new  legal  relations.  It  includes  only  facts  subse- 
quent to  acceptance  of  the  offer  and  antecedent  to  any  complete  discharge. 
Illustrations  of  a  condition  as  above  defined  are  as  follows: 

(1)  Clobery  promised  Constable  to  pay  freight  if  a  ship  returned 
to  the  Downs.5  What  we  call  a  contract  was  formed,  but  there  was  as 
yet  no  enforceable  duty  of  instant  payment.  Before  such  a  duty  could 
exist  it  appears  to  be  necessary  for  the  ship  to  return  to  the  Downs. 
The  return  of  the  ship  was,  by  express  words,  a  condition  precedent  to 
Clobery 's  duty  to  pay  and  to  Constable's  right  to  payment.  If  the  condi- 
tion became  impossible  by  the  sinking  of  the  ship,  must  Clobery  pay 
freight  ? 

(2)  A  painter  promises  to  paint  B's  house  for  five  hundred  dollars 
promised  in  return  by  B.  Here  the  painting  is  a  condition  precedent  to 
B's  duty  to  pay  and  to  A's  right  to  payment.  It  is  not  made  so  by  ex- 
press words;  but  it  is  said  to  be  an  implied  condition.  If  the  painting 
becomes  impossible  by  the  burning  of  the  house,  no  court  will  require 
the  owner  to  pay  five  hundred  dollars.  Most  American  courts  will  re- 
quire him  to  pay  the  reasonable  value  of  such  improvement  as  the  painter 
had  made  upon  his  house  prior  to  the  fire.6  The  condition  in  this  case 
is  a  long  series  of  acts  by  the  painter  or  his  servants,  and  they  constitute 
the  expected  equivalent  of  the  owner's  payment. 

(3)  In  the  well-known  case  of  Poussard  v.  Spiers,7  Madame  Poussard 
promised  to  act  as  a  leading  operatic  singer,  and  Spiers  promised  to 
employ  and  pay  her  for  a  definite  period.  Illness  prevented  her  from 
attending  rehearsals  and  from  taking  part  in  the  important  opening  per- 
formance.    Spiers  had  no  claim  for  damages  for  her  breach  of  promise. 

4  We  are  examining  the  legal  consequences  of  "nonperformance  by  the 
ohlit  Taken   literally,  this  would   not   include  acts   of   third  persons   or  events 

that  are  not  acts  of  any  person.  It  seems  unnecessary,  however,  to  adhere  to  the 
literal    interpretation,   as    the   principles    involved    are   identical. 

'■Constable  v.  Clobery   (1626)    Latch  49,  Palmer  397. 

-  Huttcrfield  v.  Byron  (1891)  153  Mass.  517,  27  N.  E.  667;  Carroll  v.  Bower- 
sock  (1917)  100  Kan.  270.  164  Pac.  143;  contra.  Appleby  v.  Myers  (1867)  L.  K. 
2  C.  P.  651. 

•  (1876)    1    Q.   B.  D.   410. 


SUPERVENING    IMPOSSIBILITY  425 

Impossibility  terminated  her  duty  to  sing.  But  on  the  other  hand,  Spiers 
was  privileged  not  to  employ  her  at  all.  Her  appearance  and  ability  to 
perform  were  by  construction  of  law  conditions  of  the  duty  of  Spiers. 
Impossibility  of  performing  these  conditions  did  not  make  his  duty  abso- 
lute and  unconditional.  Instead  he  was  under  no  duty  at  all.  Here,  too, 
the  acts  not  performed  by  Madame  Poussard  formed  the  expected  equiva- 
lent for  the  payment  by  Spiers.8 

(4)  Suppose  the  case  of  a  life  insurance  contract  where  the  duty 
of  the  insurer  to  pay  is  expressly  conditional  upon  the  payment  of 
annual  premiums  on  certain  days.  In  a  number  of  cases  the  payment  of 
these  premiums  on  time  became  illegal  and  practically  impossible  by  the 
breaking  out  of  the  Civil  War  in  1861.  The  non-payment  of  the 
premium  was  not  a  breach  of  duty  by  the  insured,  for  he  had  made  no 
promise  to  pay  premiums ;  but  it  was  the  nonperformance  of  an  express 
condition  precedent  to  the  right  of  the  beneficiary.  The  United  States 
Supreme  Court  held  by  a  majority  that  the  insurer  was  under  no  duty 
to  pay  anything  on  the  policy,  but  that  he  must  pay  the  equitable  value  to 
the  estate  of  the  insured.9  The  state  courts  have  differed  in  their  de- 
cisions.10 

(5)  Accident  insurance  policies  often  require  that  notice  shall  be 
given  within  a  specified  number  of  days  after  the  accident  as  a  condition 
precedent  to  the  duty  of  the  insurer.  The  death,  insanity,  or  illness  of 
the  insured,  caused,  it  may  be,  by  the  very  accident  insured  against,  may 
make  it  impossible  for  the  insured  to  cause  such  notice  to  be  given.  Of 
course  the  notice  may  be  given  by  another  person,  but  this  appears  to  be 
overlooked  by  the  courts.  Most  courts  hold  that  the  requirement  of 
notice  is  nullified  and  the  insurer  must  pay.11  New  York  has  held 
contra?2  and  Wisconsin  holds13  that  the  insurer  must  pay,  solely  on  the 
ground  that  such  has  become  the  established  rule,  and  insurance  con- 
tracts must  be  regarded  as  having  been  made  in  contemplation  thereof. 

(6)  It  is  sometimes  provided  in  contracts  of  insurance  and  of 
suretyship  that  in  case  any  dispute  arises,  the  duty  of  the  obligor  shall 
cease  unless  the  obligee  shall  bring  suit  within  twelve  months  from  the 
date  of  loss.  If  the  obligor  has  in  fact  no  other  defense  than  this,  he 
comes  under  an  instant  duty  to  pay,  but  the  duty  will  be  extinguished 
by  a  failure  to  bring  suit  within  the  specified  period.  Such  a  failure  to 
sue  is  a  condition  of  the  obligation,  but  it  is  a  condition  subsequent  to  the 

8  In  Horlock  v.  Beat  [19161  1  A.  C.  486,  the  court  held  that  a  sailor  could  not 
maintain  suit  for  his  wages  when  he  was  prevented  from  performing  the  agreed 
service  by  being  captured  and  imprisoned  by  the  Germans  during  the  war. 

»Nczv  York  Life  Ins.  Co.  v.  Statham  (1876)  93  U.  S.  24. 

10  Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard  (1874)  37  N.  J.  L.  444  (the  dis- 
senting opinion  is  far  the  better)  ;  Abell  v.  Penn  Mutual  Life  Ins.  Co.  (1881)  18 
W.  Va.  400. 

11  Reed  v.  Loyal  Prot.  Ass'n  (1908)   154  Mich.  161,  117  N.  W.  600. 

12  Whiteside  v.  North  Amer.  Ace.  Ins.  Co.  (1911)  200  N.  Y.  320,  93  N.  E.  948. 
ViComstock  v.  Fraternal  Ace.  Ass'n    (1903)    116  Wis.  382,  93  N.  W.  22. 
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duty  of  performance  by  the  obligor,  not  precedent  to  it.  Suppose  the 
failure  to  sue  is  caused  by  the  outbreak  of  war  making  such  a  suit  im- 
possible without  crossing  the  line  of  hostilities  and  therefore  illegal,14  or 
by  an  injunction  or  other  governmental  action,15  or  by  death  of  the 
obligee  without  any  personal  representative.16  It  is  usually  held  that 
action  lies  after  the  expiration  of  the  period.  Observe  that  the  fact  operat- 
ing as  a  condition  subsequent — the  failure  to  sue — is  not  rendered  impos- 
sible, but  instead  is  made  inevitable  by  unexpected  circumstances.  If, 
however,  we  consider  the  right  to  judgment  and  not  the  right  to  payment, 
it  may  be  said  that  the  bringing  of  the  suit  is  a  condition  precedent  to  the 
right,  a  condition  that  has  become  impossible.  This  would  bring  these 
cases  within  the  subject  of  our  discussion. 

(7)  In  building  contracts  a  certificate  of  the  architect  is  frequently 
in  express  terms  made  a  condition  precedent  to  the  owner's  duty  to  pay 
one  or  more  instalments.17  Inasmuch  as  courts  disregard  these  condi- 
tions when  the  certificate  is  refused  by  the  architect  for  some  dishonest 
reason,  we  need  not  be  surprised  to  find  that  the  condition  is  likewise 
disregarded  if  the  certificate  becomes  impossible  by  death  or  insanity  of 
the  architect,  or  otherwise. 

The  Massachusetts  court  distinguished  this  case  from  that  of  a  con- 
tract of  insurance  where  a  certification  of  some  sort  is  often  made  a  con- 
dition precedent.18     It  said, 

"A  provision  like  the  one  before  us  in  this  kind  of  contract,  where  the 
substance  of  the  consideration  on  one  side  is  valuable  property  in  the  form 
of  labor  or  materials,  is  materially  different  from  the  provision  in  the 
policies  of  insurance.  .  .  .  19  In  these  contracts  of  insurance  a  small 
sum  is  paid  on  one  side  to  obtain  indemnity  from  the  possible  conse- 
quences of  a  risk.  .  .  .  The  compensation  is  to  be  paid  only  for 
genuine  losses.  .  .  .  Satisfactory  proof  of  their  character  .  .  . 
is  of  the  very  essence  of  the  contract.  On  that  depends  the  obligation  of 
the  insurer  to  pay  a  very  large  sum  for  which  only  a  small  consideration 
is  given." 

With  due  respect  to  the  court,  it  is  believed  that  "satisfactory  proof" 
of  performance  by  a  builder  is  as  necessary  for  the  protection  of  the 
owner  as  is  such  proof  that  a  claimed  loss  is  genuine  in  an  insurance  case. 
In  either  case,  other  kinds  of  proof  may  in  the  minds  of  court  and  jury 
be  equally  good  as  the  required  certificate;  while  in  neither  case  may 
other  kinds  of  proof  be  equally  satisfactory  to  the  obligor. 

"Semmes  v.  Hartford  Ins.  Co.  (U.  S.  1871)  13  Wall.  158;  Earnshaw  v. 
Sun  Mutual  Aid  Soc.  (1888)  68  Md.  465,  12  Atl.  884;  Phoenix  Ins.  Co.  v.  Under- 
wood (Tenn.  1873)    12  Hcisk.  424. 

"Jackson  v.  Fidelity  &  Casualty  Co.  (C.  C.  A.  1896)  75  Fed.  359.  Cf.  J  in- 
nings v.  Amend    (1917)    101   Kan.  130,   165   Pac.  845. 

16  Eliot  Nat.  Bk.  v.  Beal  (1886)   141  Mass.  566,  6  N.  E.  742. 

17  Observe  that  here  the  condition  is  not  an  act  to  be  "performed"  by  the 
obligee. 

i*Heberi  v.  Dc7,r\   (1906)   191  Mass.  403,  77  N.  E.  822. 
19  See  Worsley  v.  Wood  (1796)  6  T.  L.  R.  710. 
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A  somewhat  different  distinction  will  now  be  attempted.  In  deter- 
mining whether  a  fact  shall  operate  as  a  condition  of  the  obligor's  duty, 
the  courts  do  not  and  should  not  rely  solely  upon  the  words  used  by 
the  parties.  In  general,  the  so-called  express  condition  suffers  the  same 
fate  as  does  the  condition  that  is  described  as  implied  or  constructive. 
The  courts  do  not  make  agreements  for  the  parties,  but  they  do  not  ask 
the  parties  what  legal  relations  they  intended  to  create.  The  prevailing 
concept  of  justice  appears  to  require  only  that  the  obligor  should  not  be 
forced  to  perform  in  case  he  has  not  received  the  substantial  equivalent 
of  his  performance  as  agreed  upon.  If,  therefore,  the  fact  that  is  de- 
scribed as  a  condition  forms  a  substantial  part  of  this  agreed  equivalent, 
the  obligor  is  not  under  the  agreed  promissory  duty  in  case  of  its  non- 
performance; and  this  is  the  case  even  though  such  nonperformance  is 
due  to  supervening  impossibility  without  fault  in  the  obligee.  Thus  the 
painter  does  not  get  the  price  of  his  work  if  he  does  not  paint,  nor  the 
singer  if  she  does  not  sing.  In  case  of  part  performance,  justice  requires 
payment  to  the  extent  of  value  received,  without  regard  to  the  contract.20 

If,  on  the  other  hand,  the  fact  that  is  alleged  to  operate  as  a  condi- 
tion forms  no  part  of  the  agreed  equivalent  of  the  obligor's  performance, 
to  compel  the  obligor  to  perform  in  its  absence  does  not  compel  him  to 
give  something  for  nothing.  In  the  building  contract  cases  the  owner 
was  not  paying  for  a  certificate ;  he  was  paying  for  a  building.  The  large 
payment  by  an  insurance  company  is  not  given  in  return  for  the  notice 
of  accident  within  ten  days  or  in  return  for  the  bringing  of  a  suit 
within  twelve  months  from  date  of  loss.  Uncontemplated  impossibility 
can  be  held  to  nullify  these  conditions  without  robbing  the  insurer  of 
any  part  of  his  quid  pro  quo,  and  the  insurer  is  very  generally  required 
to  pay. 

The  same  cannot  be  said,  however,  where  the  condition  that  becomes 
impossible  is  the  payment  of  an  insurance  premium.  Such  premium  is 
the  only  equivalent  the  insurer  gets,  and  it  is  a  grossly  inadequate  one 
at  that  when  compared  with  the  sum  to  be  paid  by  the  insurer.  As  the 
Massachusetts  court  said,  the  insurer's  duty  is  "to  pay  a  very  large  sum 
for  which  only  a  small  consideration  is  given."  Such  contracts  are 
aleatory  in  character.  The  premium  is  the  legal  and  agreed  equivalent 
of  the  insurer's  promise ;  but  no  one  supposes  that  it  is  equivalent  to  the 
insurer's  promised  performance.  The  law  recognizes  that  a  premium  of 
one  hundred  dollars  is  not  equivalent  to  a  loss  of  ten  thousand  dollars. 
In  order  to  make  such  a  contract  valid,  inasmuch  as  the  mutual  per- 
formances are  not  equivalent  in  amount,  it  is  necessary  that  they  shall 
not  be  equally  certain  of  performance.  The  small  sum  makes  up  in 
certainty  what  it  lacks  in  amount,  and  the  large  sum  makes  up  in  amount 

20  No  attempt  will  be  made  in  this  article  to  determine  the  principles  governing 
the  obligee's  recovery  in  quasi-contract   for  a  part  performance. 
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what  it  lacks  in  certainty.  But  just  as  the  law  leaves  matters  of  value 
and  amount  to  the  parties  themselves,  so  also  does  it  leave  the  matter  of 
the  degree  of  certainty.  Assuming  that  the  contract  is  not  illegal  be- 
cause of  its  wagering  element,  the  parties  may  determine  for  themselves 
the  relative  degrees  of  certainty  of  performance.  So  A  may  pay  B  one 
hundred  dollars  in  return  for  B's  promise  to  pay  ten  thousand  dollars  on 
condition  of  death  by  railway  accident,  or  in  return  for  B's  promise  to 
pay  ten  thousand  dollars  on  condition  of  death  by  either  railway  accident 
or  by  automobile  accident.  In  the  second  case  there  is  less  uncertainty 
of  performance  by  B,  and  A  gets  more  (a  more  valuable  promise)  for 
his  money;  but  the  contract  is  valid  in  either  case. 

It  follows  that  if  the  condition  was  agreed  upon,  not  as  affording 
merely  a  mode  of  proof,  but  in  order  to  determine  the  degree  of  uncer- 
tainty of  performance  by  the  obligor,  it  cannot  be  nullified  by  the  court 
on  the  ground  of  impossibility  without  robbing  the  obligor — without 
making  him  pay  money  for  which  he  has  received  less  than  the  agreed 
consideration.  Thus,  in  the  case  just  stated  above,  the  condition  prece- 
dent was  death  by  railway  accident.  Suppose  that  this  condition  is 
rendered  impossible  by  A's  early  death  from  disease,  shall  the  insurer's 
duty  be  declared  unconditional  and  shall  he  be  compelled  to  pay  the  ten 
thousand  dollars  because  the  condition  has  become  impossible?  To  state 
the  question  is  to  answer  it. 

The  conclusion  may  thus  be  restated:  If  by  making  the  obligor  per- 
form in  spite  of  the  nonperformance  by  the  obligee  of  a  condition  of 
the  obligation  would  require  performance  for  a  substantially  less  per- 
formance in  exchange  than  was  agreed  upon  by  the  parties,  it  should 
not  be  done  even  though  the  nonperformance  was  due  to  impossibility. 
This  would  always  be  the  case  in  aleatory  contracts  where  the  uncertain- 
ty of  the  condition  was  the  element  that  made  the  promises  equivalent; 
and  it  would  be  the  case  in  all  contracts,  aleatory  or  not,  where  the  con- 
dition is  itself  a  substantial  part  of  the  equivalent  or  consideration  to  be 
received  by  the  obligor  in  return  for  his  performance.21 

If,  on  the  other  hand,  the  fact  described  by  the  parties  as  a  condi- 
tion does  not  form  a  substantial  part  of  the  expected  equivalent,  the 
courts  are  almost  certain  to  nullify  it  as  a  condition  in  case  its  perform- 
ance becomes  impossible:  they  are  very  likely  to  nullify  it  if  its  perform- 

-1  In  the  case  of  a  bilateral  contract  it  is  the  plaintiff's  promise  that  is  tin- 
technical  "consideration"  for  the  defendant's  promise.  The  history  of  implied 
conditions,  however,  shows  that  both  the  parties  and  the  courts  regard  the  perform- 
ance promised  by  the  plaintiff  (rather  than  his  promissory  words)  as  the  defend- 
ant's essential  object  of  desire.  The  writer  has  therefore  followed  court  usage 
in  referring  to  the  plaintiff's  performance  as  the  "equivalent  or  consideration"  for 
the  defendant's  performance.  It  may  occasionally  be  difficult  to  determine  whether 
or  not  the  condition  was  regarded  by  the  parties  as  a  part  of  this  consideration, 
and  it  is  very  often  difficult  to  determine  whether  or  not  it  is  a  "substantial"  or 
"vital"  part.  The  solution  of  these  difficulties  is  not  within  the  scope  of  this. 
article. 
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ance  becomes  unreasonably  difficult  or  expensive,  and  they  occasionally 
nullify  it  even  though  its  nonperformance  was  the  result  of  consciou'! 
choice  by  the  obligee.  This  may  appear  to  some  to  be  directly  contra 
to  the  expressed  will  of  the  parties  and  to  be  a  material  limitation  of  our 
freedom  of  contract.  But  we  must  remember  that  freedom  of  contract 
always  had  its  limits  and  that  the  expressed  will  of  private  individuals 
never  prevailed  as  against  the  consciously  understood  need  and  desire 
of  the  community. 

Q„„  T  Arthur  L.  Corbin 

School  of  Law, 

Yalf,  University 


COMPULSORY  CIRCULATION   OF  THE  BANKNOTE 

IN  FRANCE* 

The  banknote,  which  has  acquired  such  great  importance  in  all 
modern  states,  has  had  a  different  legal  significance  at  different  periods 
under  the  influence  of  economic  and  political  circumstances.  At  certain 
times,  it  has  been  regarded  as  only  a  bill  of  exchange  payable  at  sight, 
signed  by  a  bank  enjoying  a  reputation  for  responsibility.  At  the  outset, 
such  was  the  case  in  our  country  with  the  notes  of  the  Bank  of  France, 
an  institution  which  for  a  long  time  has  held  a  monopoly  in  the  issue  of 
notes  for  continental  France.  The  law  of  the  25th  of  Germinal,  year 
XI  (April  14,  1803),  which  created  this  powerful  financial  company  and 
gave  it  the  right  to  issue  notes,  simply  declared  by  Article  36  that  the 
forgoing  or  the  falsification  of  notes  issued  would  be  deemed  counterfeit- 
ing. Also,  a  short  time  thereafter,  an  opinion  of  the  Conseil  d  'Etat  of 
the  30th  of  Frimaire,  year  XIV  (December  21,  1805),  declared  that 
"the  holder  of  a  bill  of  exchange  has  the  right  to  demand  payment  in 
specie.  Banknotes  established  for  the  convenience  of  trade,  are  only 
credit."  This  system  held  its  own  in  France  almost  continuously  until 
1870.  But  a  second  system,  that  of  the  legal  currency  of  the  banknote 
has  been  applied  occasionally.  Lender  it  the  banknote,  as  a  means  of 
payment,  is  regarded  as  having  the  same  value  as  metal  money,  so  that  a 
debtor  can  compel  a  creditor  to  accept  it.  But  in  theory,  the  latter  can 
always  apply  to  the  Bank  of  France  and  exchange  the  note  for  specie. 
This  system  was  introduced  in  France  by  the  law  of  August  12,  1870, 
Article  1  of  which  provided,  "From  the  day  of  the  promulgation  of  the 
present  law,  the  notes  of  the  Bank  of  France  shall  be  accepted  as  legal 
tender  by  the  Government  and  by  citizens."  ' 

In  troublous  times,  however,  the  legal  currency  of  banknotes  can 
culminate  in  the  compulsory  circulation  of  such  bills.  In  France,  during 
a  revolutionary  epoch,  the  decree  of  March  15,  1848,  established  such 
compulsory  circulation  for  the  first  time,  and  this  lasted  until  the  law  of 
August  6,  1850.  Later,  at  the  time  of  the  Franco-Prussian  War,  the 
same  measure  was  enacted  by  Article  2,  of  August  12,  1870.  It  termi- 
nated January  1,  1878.  Finally,  to-day,  we  have  compulsory  circulation 
by  virtue  of  Article  3  of  the  law  of  August  5,  1914.  Similarly,  the  com 
pulsory  circulation  of  notes  has  had  to  be  introduced  in  other  countries 

*  Translated  by  Julian  D.  Rosenberg,  B.  S..  LL.  B.,  Columbia,  editor  of  the 
Columbia  Law  Review  1919-21. 

1  This  system  was  re-enacted  by  article  14  of  the  law  of  Nov.  17,  1897.  The 
same  system  has  been  applied  to  the  notes  of  colonial  banks ;  Bank  of  Algeria 
(law  of  April  3,  1880,  art.  2)  ;  Bank  of  Indo-China  (decree  of  Feb.  28,  1888,  art. 
3). 
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on  various  occasions ;  in  the  United  States  from  1861  to  1879,  in  Italy 
from  1866  to  1883  and  in  1894,  and  in  England  from  1797  to  1820.  Many 
states  had  to  resort 2  to  this  measure  during  the  last  war  whether  they 
were  belligerents,  or  peoples  not  directly  involved  in  the  war,  as,  for 
example,  Denmark  3  and  Egypt.4 

Often  the  provisions  establishing  compulsory  currency  are  very  loose. 
Adopted  hastily,  to  meet  emergencies,  they  cannot  anticipate  the  diffi- 
culties of  detail.  Thus  on  three  occasions,  the  French  law  established 
the  compulsory  circulation  of  banknotes  by  this  simple  provision :  "Until 
otherwise  provided  by  law,  the  Bank  of  France  shall  be  excused  from 
refunding  its  notes  in  specie." 

What  significance  have  these  provisions  with  respect  to  the  rela- 
tions between  individuals?  Two  methods  of  approach  present  them- 
selves. The  first  method  is  by  dealing  with  these  legal  provisions  from  a 
purely  logical  point  of  view ;  inasmuch  as  they  are  in  derogation  of  the 
common  law  they  can  have  no  other  consequences  than  those  flowing 
from  the  language  itself.  On  the  other  hand,  the  second  method  is  to 
emphasize  the  economic  considerations  which  have  caused  the  passage 
of  the  particular  law,  and  consequently  to  interpret  it  more  liberally. 
This  is  an  application  of  a  more  general  desire  to  adapt  the  whole  body  of 
law  to  the  changed  circumstances.  This  method,  therefore,  is  based 
especially  upon  the  spirit  of  the  provision  and  upon  its  true  character  as 
a  measure  of  public  welfare.  This  method  of  interpretation  also  appears 
to  us  as  the  happier,  and  it  is  toward  it  that  French  jurisprudence  in- 
clines. The  solutions  which  one  can  reach  by  means  of  this  method  have 
a  general  value  and  are  of  a  kind  adaptable  to  all  countries  where  com- 
pulsory circulation  has  been  temporarily  established,  whenever  they  do 
not  conflict  with  formal  provisions  of  law.  Thus  scientifically  they  have 
an  international  value. 

Whenever  the  legal  circulation  of  banknotes  is  decreed,  and  a  fortiori 
where  there  is  compulsory  circulation,  it  is  patent  that  whenever  there  is 
occasion  to  make  a  payment,  such  a  payment  is  regular  when  the  debtor 
tenders  banknotes  to  the  creditor  instead  of  specie.5  But  when  there  is 
mandatory  circulation,  may  payment  in  banknotes  be  refused  when  the 
contract  stipulates  payment  in  gold?  An  affirmative  answer  has  been 
suggested  on  the  theory  that  where  there  is  ambiguity,  one  must  assume 
that  there  was  no  intention  to  derogate  from  the  freedom  of  contract ; 
that  such  an  agreement  is  just  as  permissible  as  contracting  for  payment 
in  one  metal  in  preference  to  another. 

Jurisprudence  has  nevertheless  given  a  negative  answer.     It  is  based 

2  See  Arnaune.  La  M annate,  le  Credit  et  le  Change   (3d  ed.  1906)    III. 

3  Law  of  Aug.  2,  1914. 

4  Decree  of.  Aug.  2,  1914. 

5  See   Court   of    Cassation,    Chambre  Civile.    Dec.    28,    1887.    Recueil    de    Sirey 
1888  I,  205;  Tribunal  of  Verdun,  Jan.  18,  1887,  ibid.  1887  II,  144. 
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precisely  on  the  spirit  of  this  law.  The  aim  of  the  law  6  is  to  avert  an 
imminent  economic  crisis.  Therefore  it  partakes  of  the  character  of 
police  laws  and  laws  guaranteeing  order.  Thus  interpreted,  it  undoubted- 
ly affects  the  public  welfare  and  consequently  its  operation  may  not  be 
encroached  upon  by  private  agreements.  In  fact,  we  believe  that  the  ex- 
emption granted  to  the  bank  from  refunding  its  notes  is  merely  a  special 
application  of  a  very  general  concept.  The  crisis  necessitates  important 
issues  of  notes  which  it  is  impossible  to  redeem  at  sight.  Ipso  facto,  this 
tends  to  depress  the  notes  as  against  metallic  money.  It  is  necessary  to 
prevent  this  depreciation  from  becoming  aggravated  by  freeing  those  who 
in  normal  times  promised  payment  in  gold  from  the  obligation  of  pro- 
curing gold  at  all  costs. 

It  has  been  objected  that  it  would  be  just  as  permissible  to  stipulate 
payment  in  gold  as  it  is  permissible,  at  a  time  when  there  are  no  notes,  to 
stipulate  payment  in  a  certain  currency,  for  example,  silver.  But  this 
is  again  depending  on  deductive  logic,  and  not  on  considerations  of 
economic  necessities.  Obligatory  currency  not  only  tends  to  relieve  the 
bank  from  the  obligation  of  refunding  its  notes ;  it  also  tends  to  main- 
tain the  value  of  the  notes. 

M.  Boistel  7  believed,  nevertheless,  that  compulsory  circulation  of 
notes  of  itself  considerably  reduces  the  use  of  gold  since  cash  payments 
and  payments  where  the  money  to  be  remitted  has  not  been  specified,  may 
be  made  in  notes.  But  modern  economic  convulsions  can  acquire  such  in- 
tensity that  it  becomes  necessary  to  battle  against  anything  which  might 
depreciate  the  notes,  and  particularly  against  the  clauses  which  lawyers 
readily  insert  providing  for  payment  in  metal. 

To  these  arguments  of  a  general  nature  which  are  applicable  to  all 
countries  where  there  is  compulsory  circulation,  the  French  law  has 
added  a  more  specific  one:  Section  1895  of  the  Civil  Code  provides 
that 

"The  obligation  flowing  from  a  loan  of  money  is  always  limited  to 
the  numerical  sum  set  forth  in  the  contract.  If  there  has  been  apprecia- 
tion or  depreciation  in  specie,  before  the  time  for  payment,  the  debtor 
should  repay  the  numerical  sum  loaned  and  should  repay  this -sum  only 
in  -uch  money  as  is  in  circulation  at  the  time  for  payment." 

This  language  implies  that  money,  although  it  may  be  a  commodity  the 
value  of  which  fluctuates,  may  always  be  given  at  its  nominal  value  as 
soon  as  it  becomes  legal  tender.  But  this  argument  of  itself  is  of  little 
weight.      The   question    is   to   ascertain    whether   this   language   prevails 

■urt  of  Cassation,  Chambre  Civile.  Feb.  11,  1873,  Receuil  de  Sirey  1873  I, 
f>7;  Court  of  Appeal  of  Aix,  Nov.  23,  1871,  ibid.  1872  II,  161;  Tribunal  of  the 
Seine,  March  17,  1919,  Recueil  de  la  Gazette  des  Tribunaux  1920  II,  3;  cf,  Court  of 
Cassation,  April  7,  1856,  Recueil  de  Sirey  1857  I,  103  which  already  impliedly  gives 
the  same  answer. 

■  Xote  in  Dalloz  1873  I,  177. 
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against  the  clause  "payable  in  gold,"  if  there  is  compulsory  circulation. 
It  can  be  held  to  prevail  only  by  construing  it  liberally  for  economic  rea- 
sons and  by  saying  that  under  the  regime  of  compulsory  circulation,  pay- 
ment in  currency  is  always  sufficient.  One  is,  therefore,  driven  back  to 
the  arguments  already  presented. 

In  support  of  the  position  which  we  are  attacking,  Section  143  of  the 
French  Code  of  Commerce  has  been  cited :  "A  bill  of  exchange  should  be 
paid  in  the  currency  which  it  calls  for."  But  this  does  not  determine 
what  should  be  decided  in  the  exceptional  case  where  there  is  obligatory 
circulation.  It  is  dangerous  to  give  to  language  more  than  its  intended 
meaning.  Moreover,  had  this  Section  contemplated  the  case  of  obligatory 
circulation,  it  might  be  contended  that  it  should  apply  only  to  bills  of 
exchange  which  are  subject  to  exceptional  rules.  It  might  be  added  that 
Section  143  was  drafted  particularly  to  cover  the  case  where  a  bill  of 
exchange  is  payable  in  foreign  money. 

A  further  objection  to  our  view  has  been  raised,  that  by  Article 
4.  the  law  of  September  12,  1790  declared  that  the  acceptance  of 
assignats  was  compulsory  "notwithstanding  any  provision  or  clause  to  the 
contrary" ;  that  the  present  laws  providing  for  the  compulsory  circula- 
tion of  banknotes,  in  failing  to  re-enact  this  formula,  must  therefore 
have  intended  to  reject  it.  But  in  addition  to  the  fact  that  the  assignat 
differs  from  the  banknote,  it  must  not  be  overlooked  that  ordinarily 
measures  providing  for  compulsory  circulation  are  hastily  adopted  with- 
out time  to  anticipate  the  details.8 

The  construction  adopted  by  us  is  also  that  shared  by  the  majority 
of  French  authors.9  Without  doubt  it  is  correct  in  the  case  of  contracts 
providing  for  payment  in  gold  which  are  entered  into  after  obligatory 
circulation  has  been  decreed.  But  it  applies  with  equal  force  in  the  case 
of  contracts  made  previous  to  the  mandatory  circulation  of  notes,  and 
which  provide  for  subsequent  payments.  The  principle  of  the  non- 
retroactivity  of  lawrs  cannot  be  raised  as  an  objection.10  The  nature  of 
the  law  as  to  obligatory  currency  as  a  public  measure  makes  it  affect  all 
payments,  even  of  prior  debts.  Otherwise,  this  measure  would  not  pro- 
duce its  intended  results.  It  was  in  a  case  of  this  kind  that  the  Court  of 
Cassation  made  a  decree  on  February  11,  1873. 

If  our  position  is  sound,  and  if  it  is  admitted  that  the  provision  for 
obligatory  payment  in  gold  is  valid  in  times  when  the  currency  of  bank- 
notes is  simply  legal,  the  following  are  the  practical  consequences.  Dur- 
ing the  period  of  obligatory  circulation,  the  clause  will  not  be  adjudged 


8  Foreign  law  when  confronted  with  analogous  provisions,  favors  the  denying 
of  demands  for  payment  in  gold.  See  Milan,  May  1,  1895  [1898]  Journal  de  Clunet 
516.     Cf.  Athens,  Nov.  14,  1895   [1897]  ibid.   193. 

9  27  Demolombe,  Cours  de  Code  Napoleon  (1881)  262;  4  Aubry  and  Rau, 
Droit  Civil  (5th  ed.  1902)  261;  Vainberg,  Le  cours  force  du  billet  de  banque, 
[1875]  Revue  Critique  501 ;  17  Laurent,  Droit  Civil  560n. 

10  See  Laurent,  loc.  cit. 
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absolutely  null  and  void,  but  only  suspended  for  the  time  being.  If  the 
contract  compels  periodic  payments  of  money  like  a  lease,  the  clause  be- 
comes effective  again  on  the  very  day  the  obligatory  circulation  ends.11 

If,  in  times  of  obligatory  circulation,  all  payments  may  be  made  in 
bills,  may  a  creditor  at  least  stipulate  that  he  be  paid  not  the  nominal 
amount  of  the  debt  but  the  equivalent  in  bills  of  the  sum  provided  for 
in  gold?  If  the  answer  to  this  question  is  yes,  then  if  the  bill  under- 
goes a  depreciation  of  ten  per  cent  as  against  gold,  one  hundred  and 
ten  francs  in  bills  could  be  demanded  in  payment  of  a  debt  of  one 
hundred  francs. 

The  law  may  anticipate  this  situation.  Thus  in  Italy,  Article  1  of 
the  decree  of  February  28,  1916  says: 

"During  the  term  of  the  war,  all  payments  to  be  made  in  the  perform- 
ance of  contracts  containing  provisions  for  payment  in  gold  or  any  other 
equivalent  clause,  are  to  be  made  in  the  legal  money  at  the  official  ex- 
change rate  on  the  due  date.  However,  the  creditor  may  demand  that 
payment  in  the  medium  stipulated  in  the  contract,  be  remitted  six  months 
following  the  declaration  of  peace.  In  this  event,  the  debtor  will  be  bound 
to  pay  interest  in  Italian  money  over  the  period  corresponding  to  the 
delay  calculated  at  four  per  cent  annually  on  the  sum  due." 

But  when  the  legislator  has  not  anticipated  the  question,  how  must 
it  be  answered?  Here  we  again  confront  the  two  theories  already  point- 
ed out.  The  first  limits  the  effects  of  obligatory  currency  in  holding 
that  a  note  is  a  commodity  similar  to  any  other  and  can  be  taken  by  a 
creditor  at  its  face  value  only.  The  second  theory  depends  to  a  greater 
extent  upon  the  economic  exigencies  of  the  moment.  According  to  this 
theory  the  note  being  legally  the  equivalent  of  coin,  is  its  equivalent  in 
value.  To  permit  the  banknote  to  be  less  valued  as  a  medium  of  pay- 
ment would  be  to  sanction  its  depreciation  which  is  precisely  what  is 
sought  to  be  avoided.12  This  is  the  theory  which  the  Court  of  Cassation 
has  adopted.  "The  law"  says  the  court,  "attributes  to  the  note  a  value 
obligatorily  equivalent  to  that  of  metallic  money."  Without  doubt  this 
holding  cannot  prevent  the  depreciation  of  the  note  abroad,  and  the 
fluctuation  of  exchange,  but  it  can  serve  to  counteract  the  depreciation 
of  notes  at  home. 

In  opposition  to  this  policy  it  has  been  contended  that,  in  the  past, 
after  periods  of  abuse  in  the  issue  of  paper  money,  it  became  necessary 
to  establish  a  scale  of  depreciation  for  paper  so  as  to  regulate  payment 
so  made  differently  from  payment  in  coin.  But  if  at  times  a  legislator 
is  forced  in  crises  to  recognize  an  existing  situation  and  sanction  a 
drastic  method  of  dealing  with  it,  he  should  go  no  further  than  necessary. 
From  this  point  of  view  one  can  distinguish  between  various  countries 

1 '  Sec  8  Hue,  Droit  Civil  3£n. 

12  Feb.  11.  1873.  supra,  footnote  4;  see  also  Tribunal  of  the  Seine,  March  17, 
1919,  supra,  footnote  4;  4  Lyon-Caen  and  Renault.  Traite  de  Droit  Commercial  (2d 
ed.  189.1)   762  n.  1. 
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and  times.  If  there  is  an  abuse  of  the  issue  of  paper  money  and  there  is 
no  sufficient  effort  made  to  remedy  this  financial  situation  within  a  few 
years,  then  the  banknote  tends  to  depreciate  to  such  an  extent  as  to  get 
beyond  control.  But  if  obligatory  circulation  proceeds  from  exceptional 
conditions  and  attempts  are  made  to  restrict  the  issue  of  notes,  then  since 
there  is  merely  a  relative  abuse,  the  tendency  of  notes  to  depreciate  can 
be  resisted.  This  was  the  situation  in  France  in  1870  and  1914  when 
compulsory  circulation  was  introduced  because  of  war  only,  and  as  a 
temporary  measure. 

In  the  French  Law,  Section  1895  of  the  Civil  Code  seems  firmly 
to  establish  the  parity  of  different  monies,  be  they  metal  or  paper.  If 
Section  338  of  the  Code  of  Commerce  says  that  "Every  bill  of  exchange 
given  as  indemnity  in  insurance,  where  the  face  value  of  the  policy  is  in 
terms  of  foreign  money,  is  to  be  taken  at  the  value  of  the  money  agreed 
upon,  in  terms  of  French  money  as  at  the  time  of  signing  the  policy," 
this  language,  which  applies  merely  to  foreign  money,  simply  means  that 
the  object  insured  is  taken  at  its  actual  value  in  France,  which  goes  with- 
out saying.  The  proof  of  this  is  that  foreign  money  is  appraised  at  its 
value  on  the  day  of  signing  the  policy,  and  not  on  the  day  when  pay- 
ment of  the  insurance  money  is  made.  In  the  controversy,  Section  1243 
of  the  Civil  Code  has  again  been  invoked.  It  reads,  "A  creditor  cannot 
be  compelled  to  receive  anything  except  that  which  is  owed  to  him."  It 
is  said  that  this  provision  should  be  encroached  upon  as  little  as  possible. 
But  we  believe  precisely  this  provision  should  be  disregarded  to  whatever 
extent  required  by  economic  exigencies. 

Objection  has  been  raised  that  the  exemption  from  paying  the  differ- 
ence in  actual  value  between  the  banknote  and  gold,  will  deter  people 
from  engaging  in  transactions  giving  rise  to  debts  payable  in  France. 
The  argument  would  be  valid  if  it  did  not  overlook  the  fact  that  modern 
wars  affect  a  great  number  of  states  and  require  extraordinary  measures. 
Even  the  best  organized  states  are  reduced  to  this  extremity. 

For  the  War  of  1914  with  respect  to  this  question  see  the  law  of 
February  12,  1916,  which  makes  punishable  every  purchase  of  money 
above  its  legal  value  in  times  of  war.  Without  doubt  this  language  is  not 
directed  specifically  to  our  case,  but  it  indicates  the  need  of  discouraging 
anything  which  contributes  to  the  depreciation  of  notes.13  We  would, 
moreover,  consider  illicit  a  clause  inserted  in  a  contract  after  compulsory 
circulation  has  been  decreed,  providing  that  if  payment  is  made  in  notes, 
a  bonus  will  be  paid  equal  to  the  depreciation  of  the  note  as  against 
gold.14    The  case  would  be  the  same  with  respect  to  the  following  clause : 

13  But  see  on  this  question,  Valery,  [1916]  Journal  de  Clunet  1132  and  Droit 
International  Prive  697  n. ;  Polacco,  Obbligazioni  (1898)  78  n. ;  Despagnet  and  de 
Boeck,  Droit  International  Prive  (1910)  311  n.  Cf.  Pillet,  [1896]  Journal  de  Clunet 
15,  which  moreover  does  not  examine  the  case  of  obligatory  circulation ;  see  like- 
wise, 2  Rolin,  Droit  International  Prive   (1897)   §  968. 

14  Contra,  de  Folleville,  32  Revue  Pratique  445. 
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"The  price  shall  be  one  thousand  francs  if  paid  in  gold  and  twelve  hun- 
dred if  paid  in  notes."  In  our  opinion,  compulsory  circulation,  as  a 
measure  of  public  welfare,  demands  that  no  stipulation  shall  be  counte- 
nanced, which  sanctions  the  depreciation  of  the  note  as  against  gold. 
When  a  country  is  straining  all  its  energies  to  defend  its  liberty  it  cannot 
tolerate  these  little  devices  of  bourgeois  who  refuse  to  put  up  with  any 
deprivations.  Sains  popitli  suprema  lex.  In  the  last  hypothetical  case. 
since  the  promise  of  one  thousand  francs  in  gold  is  transformed  into 
an  obligation  to  pay  this  sum  in  notes  by  the  law  imposing  compulsory 
circulation,  a  creditor  can  only  demand  one  thousand  francs  in  notes. 

A  new  aspect  of  the  question  of  payments  in  gold  was  presented 
recently  in  our  law.  A  foreign  corporation,  in  this  case  an  American 
corporation,  promises  payment  in  gold  in  France,  and  the  due  date 
comes  at  a  time  when  there  is  compulsory  circulation.  Can  payment  in 
gold  be  insisted  upon?  The  logical  application  of  dispensing  with  pay- 
ment in  gold  has  been  supported.  M.  Lyon-Caen  15  holds  that  the  dis- 
pensation is  a  general  one  whosoever  the  debtor  may  be,  the  law  making 
no  distinction.    But  the  Court  of  Cassation  has  adopted  a  contrary  view  :"; 

"The  agreement  entered  into  with  a  foreigner,  the  performance  of  which 
should  result  in  a  return  of  gold  money  to  France,  is  in  no  sense  in  con- 
tradiction with  the  law  which,  as  a  welfare  measure,  compels  a  creditor  in 
France  to  receive  payment  of  his  debt  in  paper  enjoying  a  compulsory 
circulation  at  a  legal  value  equivalent  to  the  money  provided  for  in  the 
contract.  On  the  contrary,  such  an  agreement  looks  directly  to  the  end 
sought  by  the  lawmaker,  the  public  welfare,  resting  solely  on  considera- 
tions of  national  interest,  concerning  itself  with  compulsory  circulation 
only  in  so  far  as  it  involves  payments  made  in  France  by  Frenchmen,  and 
the  foreign  debtor  owing  money  fixed  by.  agreement  cannot  claim  the 
benefit  of  compulsory  circulation  in  France." 

This  decision  appears  to  us  to  draw  correct  conclusions  from  the  stern 
necessities  which  the  war  and  compulsory  circulation,  which  is  the  conse- 
quence of  the  war,  have  brought  about.  One  is  excused  from  paying  in 
gold  only  in  so  far  as  such  payment  would  effect  a  withdrawal  of  gold 
from  circulation  in  France,  and  indirectly  depreciate  banknote^.  But  a 
payment  which  effects  a  return  of  gold  to  France  in  accordance  with  a 
provision  to  that  effect  may  always  be  exacted.  The  decision  i-^  in  no 
way  inspired  by  hostility  to  foreigners.  It  even  favors  them.  In  as 
much  as  the  clause  "payable  in  gold"  is  irrevocable  as  to  them,  people  will 
be  more  likely  to  contract  with  them  in  the  future.  Besides,  it  applies 
merely  to  those  foreigners  who  have  retained  their  residence  abroad,  or 
if  the  question  is  one  of  a  company,  its  place  of  business.  A  foreigner 
located  in  France  who  no  longer  retains  a  residence  in  his  own  country 
may  in  any  case  pay  in  notes.     The  same  would  follow  in  the  case  of  a 

15Recueil  de  Sirey  1920  I,  193. 

16Chambre  des  Requetes,  June  7,  1920,  Recueil  de  Sirey  1920  I,  193. 
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company  having  its  place  of  business  in  France,  which  was  a  branch  of 
a  company  having  its  main  office  abroad.  On  the  contrary,  a  French- 
man, residing  abroad,  who  had  promised  to  make  a  payment  in  France  in 
gold,  would  be  subjected  to  the  rule  adopted  by  the  Court  of  Cassation. 
In  a  word,  according  to  a  man's  residence,  he  who  can  easily  pay,  should 
pay  in  gold.  The  same  solution  should  not  be  adopted  in  the  case  of  one 
who,  having  a  residence  in  France,  has  simply  a  subordinate  residence 
abroad  where  he  can  obtain  gold,  for  he  might  be  tempted  to  obtain  gold 
in  France.  In  addition,  one  must  avoid  too  complicated  excursions  into 
fact.  Under  the  same  principle  a  foreigner  of  a  country  where  com- 
pulsory circulation  is  in  force,  who  would  thus  have  difficulty  in  obtaining 
gold,  may  pay  in  bills.  These  solutions  which  will  put  in  different  situa- 
tions debtors  in  originally  equal  amounts,  are  the  result  of  the  general 
character  which  we  attach  to  compulsory  circulation. 

Conversely,  if  French  courts  were  called  upon  to  interpret  a  clause 
stipulating  payment  abroad  in  French  gold,  this  clause  which  would  prob- 
ably result  in  a  withdrawal  of  gold  from  France  could  not  be  declared 
applicable  during  the  duration  of  the  compulsory  circulation.  Here  there 
are  reasons  based  on  national  interest  which  lead  to  this  conclusion.  As 
a  matter  of  fact,  this  solution  follows  from  the  decree  of  July  3,  1915 
which  prohibits  the  exportation  of  gold  money.  While  of  course  there 
is  French  gold  abroad,  it  would  be  too  likely  that  the  debtor  would  seek 
to  pay  by  withdrawing  gold  from  France. 

Compulsory  circulation  in  states  which  are  poorly  organized  finan- 
cially, may  become  a  permanent  condition  owing  to  shortsighted  adminis- 
tration. Under  such  circumstances  the  expounders  of  compulsory  cir- 
culation may  seek  to  limit  its  effects.  But  when  in  a  well-organized  and 
modern  state,  compulsory  currency  is  decreed  on  account  of  war,  with 
the  will  to  end  it  as  soon  as  possible,  it  is  a  measure  of  financial  mobiliza- 
tion for  the  public  welfare.  It  should,  therefore,  be  construed  in  this 
spirit :  It  is  absolutely  necessary  to  make  the  employment  of  gold  useless, 
and  to  fight  as  far  as  possible  against  the  depreciation  of  notes.17 

If  considerations  of  public  welfare  dominate  the  solution  of  the 
difficulties  arising  when  the  banknote  enjoys  compulsory  circulation, 
it  is  otherwise  when  the  note  constitutes  merely  legal  tender.  At  such 
times  contracting  parties  may  provide  that  any  payment  be  made  in  gold. 
The  Court  of  Cassation  in  its  decision  of  February  14,  1873,  admitted 
that  this  clause  was  valid  and  binding  and  this  view  is  shared  by  the 
majority  of  writers.18    Since  the  money  was  then  a  true  commodity,  one 


17 1  say  as  far  as  possible  for  obviously  the  law  cannot  do  everything.  But 
it  should  discourage  the  open  sanction  of  this  depreciation  which  would  aggravate 
it  even  further. 

18  See  2  Baudry-Lacantinerie  and  Barde,  Obligations  1495  n. ;  27  Demolombe, 
op.  cit.  264;  Boistel,  Droit  Commercial  (1884)  669  n.;  4  Lyon-Caen  and  Renault. 
op.  cit.  762;  Boistel,  note  in  Dalloz  1873  I,  177;  de  Folleville,  32  Revue  Pratique 
426;  contra,  Aubry  and  Rau,  loc.  cit. 
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could  even  provide  that  payment  be  in  one  amount  if  made  in  gold, 
and  in  another  amount  if  in  silver.  No  principle  of  public  welfare  quali- 
fies the  freedom  of  contract  under  the  circumstances.19 

Similarly,  under  the  system  of  legal  tender,  parties  may  agree  that 
a  payment  in  France  be  made  in  foreign  money.  Such  a  provision  is  in 
no  respect  in  conflict  with  public  welfare,20  for  foreign  currency  is  never 
more  than  a  commodity  in  France.  The  objection  cannot  be  raised  that 
Section  475  of  the  Penal  Code  punishes  the  refusal  to  accept  money  which 
is  legal  currency.  This  provision  merely  covers  the  case  where  the  kind 
of  money  in  which  the  debt  is  to  be  paid  has  not  been  specified.  The 
result  will  be  that  an  obligation  to  pay  in  foreign  money  will  remain  bind- 
ing in  France  even  when  the  banknote  enjoys  compulsory  circulation  in 
France.  The  only  modification  allowed  as  a  matter  of  convenience  is 
that  a  creditor,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to  be 
willing  to  accept  payment  in  French  money  at  the  rate  of  exchange  on 
the  foreign  country.21 

Rene  DemoguE 

V  \ciltv  of  Law, 

University  of  Pari:-. 
Paris,  France 

19  See  Polacco,  he.  cit.  for  the  rate  of  exchange  between  the  two  kinds  of 
money ;  but  see  2  Baudry-Lacantinerie  and  Bardc.  op.  cit.  1574;  27  Domolombc. 
op.  cit.  259  n. ;  4  Vivante,  Droit  Commercial  §  1568. 

20  Court  of  Cassation,  Chambre  des  Requetes,  Nov.  18,  1895,  Recueil  de  Sirey 
1899  1.  270;  4  Aubrv  and  Rau,  op.  cit.  260;  4  Baudry-Lacantinerie  and  Barde 
1577  n. ;  8  Hue.  op.  cit.  51  n. ;  2  Planiol,  Droit  Civil  §  424;  Valery  [1916]  Journal  de 
Clunet   1132. 

21  Court  of  Cassation,  Chambre  des  Requetes,  Julv  11,  1917;  Recueil  de  Sirey 
1918  I.  215. 
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To  most  lawyers  criminal  law  is  a  disagreeable  subject,  redeemed 
only  by  the  possibility  of  fees  for  advising  how  to  keep  clear  of  its 
clutches.  Spiritualism  has  been  considered  still  worse,  if  not  a  form  of 
insanity,  at  least,  to  borrow  a  favorite  quotation  from  Vice  Chancellor 
Giffard,  "mischievous  nonsense,  well  calculated,  on  the  one  hand  to  de- 
lude the  vain,  the  weak,  the  foolish,  and  the  superstitious ;  and,  on  the 
other,  to  assist  the  projects  of  the  needy  and  of  the  adventurer." 2 
Fortunately,  however,  spiritualism  is  now  formidable  only  to  those  who 
have  not  investigated  it.  As  a  credential  of  its  sincerity,  belief  in  spiri- 
tualism comes  down  to  us  from  the  earliest  times.3  Men  have  been 
punishing  it  as  a  form  of  magic  from  ancient  days,  often  with  torture, 
frequently  with  death.4  Still  we  are  not  rid  of  it  by  any  means.  Perhaps 
it  would  do  no  harm  for  those  of  us  who  find  everything  in  human 
nature  interesting,  to  examine  the  legal  status  of  this  occult  practice, 
which  has  survived  all  the  rest  of  our  magical  lore.  We  need  not  pass 
upon  its  merits.5  We  are  here  interested  in  the  belief  only  as  it  affects 
conduct,  and  has  made  its  impress  on  the  law. 

We  will  consider  first  the  theory  of  the  subject  and  then  the  de- 
cided cases.  From  a  theoretical  point  of  view,  the  question  what  to 
do  with  spirit  mediums  is  not  simple.  To  begin  with,  it  is  quite  a  step 
to  assume  that  what  are  called  spiritualistic  phenomena,  such  as  appari- 
tions, hauntings,  second  sight,  informative  dreams,  premonitions,  prophe- 
cies, lights,  voices,  rappings,  clairvoyance  and  the  like,  never  occur  at 
all,  since  literature,  especially  sacred  literature,  is  rather  full  of  them, 
and  one  can  hardly  pick  up  a  newspaper  without  seeing  an  account  of 
one.  Such  phenomena  occurring  spontaneously  are  indeed  sufficiently 
rare  to  be  considered  news.     There  are  said  to  be  over  eight  hundred 

1  For  a  discussion  of  the  law  of  spiritualism  on  its  civil  side,  see  Psychic 
Phcnomoia  and  the  Law   (1921)   34  Harvard  Law  Rev.  625. 

2  Lyon  v.  Home  (1868)  L.  R.  6  Eq.  655,  682. 

3  A  general  reference  may  be  made  to  Andrew  Lang,  The  Making  of  Relit/ion 
(1898);  and  Tylor,  Primitive  Culture  (6th  ed.  1920).  See  also  1  Vinogradoff, 
Historical  Jurisprudence  (1921)  183n.,  206  (reincarnation),  226  (ancestor  wor- 
ship) ;  H.  N.  Wright,  Primitive  Laiv  and  the  Belief  in  the  Survival  of  Death 
(1918)   34  Law  Quart.  Rev.  380-91. 

4  Exodus  22:18,  "Thou  shalt  not  suffer  a  witch  to  live";  Leviticus  19:31; 
20,  27.  The  witch  of  Endor  evidently  considered  herself  as  under  this  ban. 
1  Samuel  28:3-25.  Roman  Emperors  imposed  frightful  punishments  on  sorcery. 
Cod.  Jur.  Civ.  9:18.  Hammurabi  had  the  good  sense  to  punish  the  false 
accusation  of  sorcery  with  death.  Code  of  Hammurabi  §  2.  See  also  infra, 
footnote  34.    For  other  references  see   (1921)   34  Harvard  Law  Rev.  629n.   17. 

5  For  a  critical  and  carefully  considered  statement  of  the  evidence  of  sur- 
vival, see  The  Foundations  of  Spiritualism  (1920)  by  a  recent  president  of  the 
English  Society  for  Psychical  Research,  W.  Whartely  Smith. 
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apparitions  recorded  in  Gurney's  Phantasms  of  the  Living.''  a  careful 
book.  Of  course,  the  question  whether  or  not  spirits  have  anything  to 
do  with  the  phenomena  reported  is  another  matter  altogether. 

The  problem  of  life  after  death  is  more  or  less  involved.  Enough 
people  believe  that  spirits  are  concerned  to  give  their  views  a  kind  of 
religious  standing  and  protection  under  the  wise  legal  policy  of  refusing 
to  condemn  religious  beliefs  so  long  as  no  serious  public  mischief  results 
from  the  acts  of  the  believers.  Belief  in  witchcraft  used  to  have  the 
best  of  standing,  in  the  law  and  out  of  it,7  and  doubtless  things  just  as 
erroneous  are  now  very  generally  accepted.  Under  all  the  circumstances, 
therefore,  the  law  cannot  very  well  take  the  dogmatic  position  that 
every  phenomenon  of  the  class  called  spiritualistic  is  a  delusion.  For 
example,  automatic-writing,  which  is  sometimes  one  of  the  most  interest- 
ing of  these  phenomena,  whether  or  not  it  has  any  connection  with  spirits, 
must  be  regarded  as  indubitably  occurring  and  even  as  a  practice  rather 
widespread  among  amateurs. 

On  the  other  hand,  it  must  be  admitted  that  the  possibilities  of 
fraudulent  simulation  of  such  phenomena  are  almost  unlimited.  To 
take  the  case  just  mentioned  of  automatic- writing,  the  writer  may  pro- 
duce whatever  he  pleases  and  claim  it  was  automatic.  Where  the  writ- 
ing purports  to  occur  in  trance,  the  trance  may  be  a  sham.  The  phenom- 
enon called  direct- voice,  if  it  occurs,  must  be  rather  difficult  to  simulate, 
but  all  admit  it  is  rare.8  As  for  materialization,  slate-writing,  table- 
turning,  the  movement  of  physical  objects  without  contact,  spirit-pho- 
tography, and  the  like,  they  can  be  done  so  as  to  deceive  the  very  elect, 
and  some  well-qualified  investigators  during  many  years  of  research  have 
never  found  a  single  case  they  considered  genuine.9  Yet  of  course  they 
could  not  declare  dogmatically  that  there  never  was  a  genuine  case.  We 
do  not  know  exactly  what  happened,  for  example,  at  Belshazzar's  feast,10 
but  we  may  fairly  assume  that  what  occurred  in  the  past  was  not  dif- 
ferent, at  least  in  kind,  from  what  occurs  to-day.  The  fact  is  plain  that 
very  many  so-called  spirit  mediums  are  arrant  frauds  and  dupe  people 
in  the  most  shameless  way.     But  even  here  it  is  evident  that  there  are 

6  Gurncy,  Phantasms  of  the  Living   (1886). 

7  Addimjion  v.  Wilson  (1854)  5  Ind.  137,  139.  For  a  list  of  articles  in 
legal  periodicals  relating'  to  witchcraft,  see  an  earlier  article,  The  Conjurer 
(1921)  7  Virginia  Law  Rev.  370,  373.  For  a  French  case  in  1920  where  the  de- 
fence of  witchcraft  on  the  part  of  the  plaintiff  was  set  up,  see  Dr.  W.  L.  Sullivan, 
A  Case  of  Witchcraft  in  a  Modern  Court  (1921)  15  Journ.  of  the  Amer.  Soc.  for 
Psychical  Research  133.  For  witchcraft  trials  see  2  Howell,  State  Trials  (1616) 
1049;  4  ibid.  (1645)  818;  6  ibid.  (1682)  647;  8  ibid.  (1682)  1018.  See  also  4  Bl 
Comm.  *60. 

8  An  account  of  this  alleged  phenomenon,  for  those  who  are  able  to  receive 
it.  will  be  found  in  Vice-Admiral  Usborne  Moore,  The  Voices  (1913).  He 
writes  as  a  spiritualist.  In  Appendix  A  he  collects  a  long  list  of  Bible  references 
on   I  he  subject. 

9  For  a  glowing  account  of  the  magnitude  of  these  frauds,  see  E.  H.  Smith, 
>oks  of  Ghostlond   (1920)   192  Saturdav   Eve.   Post    14. 

10  Daniel  5  :  5. 
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some  mediums,  mostly  amateurs  if  you  like,  who  are  trustworthy,  and 
yet  produce  communications,  sometimes  interesting,  purporting  to  come 
from  the  dead.  No  well-informed  person  regards  Airs.  Piper  as  a  con- 
scious fraud,  while  she  has  produced  a  great  deal  of  automatic-writing 
which  is  very  baffling  indeed. 

The  business  of  taking  money  for  services  as  a  spirit  medium  has 
its  distinctly  evil  side.  Sitters  insist  on  getting  results  whether  or  no, 
and  mediums  are  evidently  very  suggestible.  The  fee  is  a  temptation  to 
produce  spurious  phenomena.  It  may  be  that  some  persons  who  really 
have  a  peculiar  gift  which  works  only  occasionally,  produce  frauds  the 
rest  of  the  time.  This  is  said  to  have  been  the  case  with  Eusapia 
Palladino.  A  liberal  allowance  must  be  made  also  for  hysteria  and  for 
unconscious  fraud.11  In  view  of  the  fact  that  conspicuous  psychic  phe- 
nomena are  certainly  rare,  and  cannot  be  produced  to  order — as  to  this 
investigators  apparently  agree — the  system  of  paid  public  performances 
by  mediums  is  deplorable.  Here,  however,  we  have  to  face  another  con- 
sideration. There  are  apparently  great  differences  in  mediumistic  gifts. 
If  there  should  be  an  honest  medium,  who  really  has  the  faculty  of  pro- 
ducing easily  and  freely  on  occasions,  communications  purporting  to 
come  from  the  dead,  and  people  who  are  bereaved,  or  are  concerned 
about  the  immortality  of  the  soul  (and  who  is  not?),  not  having  appre- 
ciably any  such  faculty  themselves,  want  to  employ  his  services,  has 
the  law  any  moral  basis  to  forbid  the  exercise  of  his  powers?  Would  it 
not  be  an  unjustifiable  interference  with  human  liberty  to  forbid  a 
genuine  medium  to  make  a  living  in  this  way?  Take  the  case  of  a 
medium  who  gives  herself  up  exclusively  as  a  subject  for  scientific  study 
for  years,  like  Mrs.  Piper  for  example,  or  "Eva  C,"  Baron  von  Schrenk- 
Notzing's  patient,  should  she  not  be  allowed  to  take  pay  for  it?  And 
if  it  is  lawful  to  take  money  for  it,  should  not  the  medium  be  allowed 
to  advertise,  and  hold  himself  out  to  the  public,  which  wishes  to  employ 
him?  Suppose  the  medium  is  really  giving  the  sitters  back  again  ma- 
terial from  their  own  minds  which  has  passed  below  the  level  of  con- 
sciousness, Is  this  an  illegitimate  experiment,  assuming  there  is  no  de- 
ceit practiced  on  the  part  of  the  medium? 

We  need  to  bring  the  mediums  into  the  light,  not  drive  them  back 
into  the  darkness,  to  carry  on  their  pursuits.  Would  it  be  entirely  de- 
sirable in  the  interests  of  science,  religion  or  even  amusement,  to  put 
an  end  altogether  to  the  development  of  public  mediums?     Undoubtedly, 

11  This  idea  of  unconscious  fraud  has  great  possibilities.  For  instance,  when 
a  man,  like  the  late  Wm.  T.  Stead,  is  his  own  medium  and  writes  automatically 
his  own  messages,  his  subconscious  mind  may  be  giving  him  all  the  time  nothing 
but  his  own  thoughts,  and  the  personation  of  the  dead  in  the  apparent  communica- 
tions may  be  all  his  own  unconscious  fraud.  On  this  hypothesis  it  is  necessary  to 
endow  the  subconscious  mind  with  all  the  accomplishments  of  the  supposed  spirits 
and  to  say  with  the  Psalmist  that  all  men  are  liars,  at  least  in  their  subconscious 
minds.  See  especially  Dr.  Millais  Culpin,  Spiritualism  and  the  Nezv  Psychology 
(Amer.  ed.  1921)   a  positive  and  plausible  book. 
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science  would  lose  some  good  material.  And  if  it  were  desirable,  would  it 
be  possible  to  accomplish  this  result  of  suppressing  mediums,  in  view  of 
the  experience  of  many  rulers  from  King  Saul  down,  who  in  one  way  or 
another  have  vigorously  tried  to  stop  them  ?  Will  our  easy-going  popular 
government  succeed  where  such  capable  autocrats  have  failed?  Did 
even  the  Holy  Inquisition  succeed?  Behind  spiritualism  is  the  pathetic 
and  majestic  strength  of  bereaved  affection.  Human  nature  takes  hold 
on  immortality  with  an  awful  and  august  power;  a  faith  that  will  live 
as  long  as  the  human  heart  itself.  "We  feel  that  we  are  greater  than  we 
know."  So  long  as  the  production  of  spurious  phenomena  is  punished, 
the  law  has  gone  about  as  far  as  it  can  wisely  afford  to  go  in  the  present 
-tate  of  our  knowledge  of  the  subject.  Those  who  consider  all  spiritual- 
istic phenomena  to  be  fraudulent  cannot  object  to  such  a  rule.  If  in  a 
criminal  case  a  medium  proves  in  his  defence  that  there  was  no  mis- 
representation or  fraud  of  any  kind  and  that  he  acted  in  good  faith,  in 
fair  play  he  ought  not  to  be  punished.  Suppose,  however,  that  frauds 
are  produced  in  a  state  of  hysteria,  or  even  in  a  real  trance.  Since  the 
abnormal  state  is  voluntarily  produced,  it  is  suggested  that  it  should  not 
be  any  better  defence  than  drunkenness  would  be.12  Sometimes  people 
deceive  simply  to  attract  attention  to  themselves,  or  in  a  spirit  of  mischief. 
Ought  they  to  escape  punishment  on  that  account?  Suppose,  as  is 
said  to  have  been  the  case  with  D.  D.  Home,  a  medium  makes  no  charge 
for  his  services.  In  a  case  of  fraud,  morally  the  matter  of  gain  ought 
not  to  be  material.  Yet  this  is  where  the  discrimination  is  made  in 
case  of  obtaining  money  by  false  pretences.  From  another  point  of  view, 
the  best  way  to  distinguish  between  the  professional  and  the  amateur 
medium  is  by  the  test  of  taking  pay  in  one  way  or  another.  We  apply 
this  rule  in  our  sports.  For  a  practical  rule  it  might  be  well  to  draw 
the  line  at  pecuniary  gain,  even  if  it  lets  the  practical  joker  escape. 
Suppose  the  accused  claims  to  have  had  no  control  over  the  phenomena, 
as  in  the  case  of  Abby  Warner,  who  was  brought  before  the  magistrate 
in  1852  for  disturbing  divine  worship  with  raps.13  At  any  rate  it  should 
be  an  offence  for  a  conscious  carrier  of  raps  to  stay  in  church  after  the 
rap>  begin.  In  the  present  state  of  human  knowledge,  to  require  a 
medium  to  prove,  in  order  to  make  out  his  defence,  that  spirits  in  fact 
communicated  with  him,  would  practically  be  to  convict  him  in  advance. 
But  it  would  be  only  fair  to  let  him  try  to  prove  it,  if  he  wanted  to. 

12  This   would   he  a  helpful  rule  for  hysteria,   while,  if   there  were  real   trance, 

My  the  probability  of  fraud  would  diminish,  although  this  does  not  necessarily 
*ollo\v.  A  convenient  general  reference  is  16  Corp.  Jur.  104-11  discussing  som- 
namhulism.  somnolentia,  intoxication,  narcotics,  and  hypnotism,  of  which  hypno- 
tism   presents   perhaps   the   nearest    analogy.     Indeed   the    Italians    treat   the   topics 

lur.  Lapponi,  Hypnotism  and  Spiritism  (Eng.  tr.  1907)  ;  Ottolenghi,  La 
suggestione  e  le  facolfa  psichiche  occultc  in  rapporto  alia  pratica  legale  c  tnedico- 

nse  (1900). 

■    pamphlet  account  of  this  curious  case,  which  resulted  in  an  acquittal,  will 
he   found   in   the   Library  of   Congress. 
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When  we  quit  theory,  however,  and  come  to  the  decided  cases, 
there  is  a  painful  lack  of  authority.  In  Nurse  v.  State  14  the  defendant, 
who  was  indicted  for  the  statutory  offence  of  swindling,  represented 
that  he  worked  with  spirits,  and  for  twenty  dollars  would  disclose  the 
hiding  place  of  buried  money.  There  had  occurred,  according  to  the 
testimony,  from  time  to  time,  lights  and  raps  in  the  vicinity.  Money, 
forty-two  dollars  or  more,  was  actually  found  in  the  course  of  the 
digging,  but  it  was  buried  again  by  the  defendant's  advice,  and  later 
mysteriously  disappeared,  it  was  claimed,  by  his  act.  The  court  ruled  that 
since  the  money  was  actually  found  as  the  defendant  represented  it  would 
be,  there  could  be  no  conviction  for  swindling.  In  Dean  v.  Ross  15  in  a 
civil  action,  it  was  ruled  by  the  lower  court  that  if  a  medium  really  re- 
ceived the  message  from  the  deceased  person  as  she  claimed  and  de- 
livered the  message  in  good  faith,  she  was  not  guilty  of  any  fraud. 
One  is  not  surprised  to  learn  that  her  testimony  failed  to  convince  the 
jury  on  this  point.  If  proof  could  be  made  that  the  same  message,  or 
different  parts  of  it,  came  through  different  mediums,  Avho  had  no  con- 
nection with  each  other,  the  probability  of  the  good  faith  of  each  medium 
would  be  increased. 

In  1441,  Chief  Justice  "Hody  tried  and  condemned  Roger  Boling- 
broke,  'a  gret  and  konnyng  man  in  astronomye,'  for  attempting  'to 
consume  the  king's  person  by  way  of  nygromancie.'  The  unfortunate 
scientist  was  sentenced  to  death  and  executed."  16 

The  trial  of  Richard  Hathaway  1T  in  1702,  at  the  direction  of  Lord 
Chief  Justice  Holt,  and  Hathaway's  conviction  for  a  cheat  and  im- 
postor, for  pretending  to  have  been  bewitched  by  Sarah  Morduck,  went 
far  to  put  an  end  to  witchcraft  trials  in  England.  At  this  trial  Elizabeth 
Willoughby  testified  that  when  she  was  a  girl  she  had  been  bewitched, 
and  while  in  this  condition,  said  she. 

"  T  flew  over  them  all     .     .     .     one  held  me  by  one  arm,  another 

14  (1910)  59  Tex.  Cr.  354,  128  S.  W.  906.  The  accused  was  lucky  not 
to  have  come  into  the  world  too  soon,  or  he  might  have  died  in  an  interesting 
wav,  as  a  sorcerer  or  a  heretic. 

15  (1901)    178  Mass.  397,  399,  60  N.  E.  119. 

16  John  M.  Zane,  The  Five  Ages  of  the  Bench  and  Bar  of  England,  1  Select 
Essays  in  Anglo-American  Legal  History  (1907)  673.  The  whole  unhappy  his- 
tory is  quaintly  told  in  the  English  Chronicle  (Davies  ed.  1866,  64  Camden  Soc.) 
57-60,  along  with  the  tragic  fate  of  "the  Wicche  of  Eye,"  who  also  perished  on 
account  of  the  fall  of  Eleanor,  Duchess  of  Gloucester.  While  Bolingbroke  went 
to  the  scaffold  and  the  witch  to  the  stake  for  fictitious  crimes.  Eleanor  was  clever 
enough  to  escape  with  a  penance.  The  story  is  preserved  in  King  Henry  VI, 
Part  2.  Bolingbroke's  necromancy  is  in  Act  I,  Scene  4.  The  King  delivers 
sentence  in  Act  II,  Scene  3,  which  is,  of  course,  legally  impossible,  while  Eleanor's 
penance  will  be  found  in  Act  II,  Scene  4.  The  characteristic  doctrine  of  spiri- 
tualism is  that  the  dead  communicate  with  the  living.  Most  of  Shakespeare's 
spirits  as   he   imagined   them,   were   never  human. 

17 14  Howell,  op.  cit.  639,  674;  referred  to  in  2  Pike,  History  of  Crime  in 
England  (1876)  289.  This  incident  is  taken  from  Thayer,  Legal  Essays  (1908) 
353.  Cf.  F.  J.  Lippitt,  Psychic  Facts  in  Courts  of  Law  (1890)  24  American  Law 
Rev.  1008. 
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by  the  other,  and  another  behind,  and  I  flew  sheer  over  their  heads.' 

"Lord  Holt— 'Woman,  can  you  produce  any  of  these   women  that 

saw  you  fly  ?' 

"Witness — 'It  was  when  I  was  a  child;  they  are  dead.'  " 

The  significant  thing  is  that  the  great  judge  did  not  deny  the  possi- 
bility of  the  marvel ;  he  simply  called  for  the  proof.  This  attitude,  we 
suggest,  is  the  sensible  one  for  the  law  to  take  toward  spiritualistic 
"miracles."  While  we  may  be  sure  that  the  laws  of  nature  have  not  been 
> impended,  in  our  incomplete  knowledge  of  the  entire  circumstances 
there  may  have  been  causes  at  work  of  which  we  are  still  ignorant. 

The  criminal  cases  about  spiritualism  are  most  easily  found  under 
"vagrancy,"  and  this  for  a  historical  reason.  The  modern  outburst 
of  spiritualism,  characterized  by  intelligent  communications,  dates  from 
almost  the  middle  of  the  nineteenth  century.18  At  that  time  in  England, 
by  successive  ameliorating  statutes  nothing  had  been  left  of  the  witch- 
craft acts  which,  it  was  thought,  would  apply  to  a  practicing  spiritualist 
at  least  so  long  as  he  made  no  pretence  of  magical  powers,  stuck  to  his 
calling  and  refrained  from  such  things  as  fortune-telling  and  finding 
lost  articles.19  The  Act  against  Rogues  and  Vagabonds  was  at  any  rate 
the  one  considered  best  available  for  use  against  fraudulent  mediums. 

The    leading   English    case    on    the    subject    is    Monck    v.    Hilton,20 

18  The  Hydesville,  N.  Y.,  rappings  of  the  Fox  Sisters  were  in  1848,  and  the 
experiments  of  Alphonse  Cahagnet  in  France  began  in  1845.  Spence,  Encyclo- 
paedia of  Occultism   (1920) 

19  For  the  history  of  sorcery  in  England,  see  2  Pollock  and  Maitland, 
History  of  English  Law  (2d  ed.  1899)  552-56.  Of  Felony  by  Conjuration,  Witch- 
craft, Sorcery  or  Enchantment,  3  Co.  Inst.  ch.  6,  p.  43,  deals  not  only  with  evil 
spirits,  but  also  with  clairvoyant  indication  of  hid  treasures  or  lost  articles.  For 
the  witchcraft  acts  and  the  convictions  under  them,  see  2  Stephen,  History  of  the 
Criminal  Law  of  England  (1883)  430-36.  For  a  history  of  the  acts  against 
vagrancy,  see  3  ibid.  266-75.  The  last  witchcraft  act,  St.  9  Geo.  II,  c.  5,  §  4, 
(which  punishes  pretending  magical  powers)  dates  from  1735  and  parts  of  it  are 
still  in  force  in  England  and  in  Ontario — indeed  it  has  been  re-enacted  as  far  off 
as  Papua.  See  Prohibition  of  Fortune  Telling  and  Kindred  Offences  (1913) 
43  L.  R.  A.  (n.  s.)  203;  Legal  Status  of  Seers  and  Necromancers  (1914)  21  Case 
and  Comment  445,  451;  Fortune  Telling  and  the  Supernatural  (1917)  81  J.  P. 
155-56. 

1877)  L.  R.  2  Ex.  D.  268;  see  also  Regina  v.  Middlesex  Justices  (1877) 
L.  R.  2  Q.  B.  D.  516;  In  re  Slade  (1877)  36  L.  T.  R.  (x.  s.)  402,  s.  c,  (where 
that  celebrated  medium  narrowly  escaped).  An  amusing  account  of  it,  for  which 
I  am  indebted  to  Mr.  Edward  B.  Adams,  is  given  by  Mr.  Serjeant  Ballantine, 
Experiences  of  a  Barrister's  Life  (Amer.  cd.  from  6th  Eng.  ed.  1882)  357-58. 
At  p.  355  of  the  same  book  is  an  account  of  the  notorious  libel  case  of  Morrison 
v.  Belcher.  Admiral  Belcher  accused  Lieutenant  Morrison,  author  of  Zadkiel's 
Almanac,  of  being  a  cheat  and  impostor  for  claiming  to  communicate  with  spirits 
by  means  of  a  crystal  ball.  Morrison  recovered  twenty  shillings  damages.  At 
one  time  it  was  held  that  the  element  of  deceit  was  a  necessary  ingredient  of  the 
crime.  Regina  v.  Entvnstle  [18991  1  Q-  B.  846  (a  case  of  a  fortune  teller);  and 
that  good  faith  was  a  defence,  Davis  v.  Curry  [1918]  1  K.  B.  109.  In  Laing  v. 
Macpherson  (1918j  J.  C.  70,  the  defendant  offered  proof  by  witnesses  of  having 
tin-  powers  professed,  but  failed  to  convince  the  court.  In  an  interesting  pam- 
phlet, Richard  W.  Waddy,  Legal  and  Medical  Aspects  of  Spiritualism  (1907),  it  is 
argued   that  in  Monck  v.  Hilton   the  court  should  have  enforced  the  last  witch- 

t,  supra,  footnote  19,  SS  3,  4,  against  pretended  conjuration,  instead  of  the 
act   a^aiiw    vagrants.      Upon    conjuration,    see   that   title  in    (1917)    12   Corp.   Jur. 
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where  it  was  held  that  under  the  Vagrancy  Act 21  one  who  gave  a 
fraudulent  seance  in  a  dark  room  with  raps,  tambourine  playing,  and 
slate-writing  was  punishable  as  a  rogue  and  vagabond.  In  this  case 
the  defendant  had  been  rather  careful  about  his  oral  statements,  but  had 
used  mechanical  tricks  to  produce  the  appearance  of  supernormal  phys- 
ical phenomena.  By  the  section  referred  to,  "every  person  .  .  . 
pretending  or  professing  to  tell  fortunes  or  using  any  subtle  craft,  means 
or  device  by  palmistry  or  otherwise  to  deceive  and  impose  on  any  of  his 
Majesty's  subjects  .  .  .  shall  be  deemed  a  rogue  and  vagabond, 
etc.,"  (punishable  by  hard  labor  in  the  house  of  correction  for  not  ex- 
ceeding three  months).  References  are  given  in  the  opinion  to  the 
earlier  statutes  showing  that  the  act  actually  applied  was  the  last  of  a 
series  of  statutes  directed  against  gypsies,  jugglers  and  the  like,  and  not 
one  of  the  entirely  different  series   relating  to  witchcraft. 

When  a  fee  is  charged,  a  fraudulent  medium  may  be  guilty  of  ob- 
taining money  by  false  pretences. 

"The    pretence    of    power,    whether    moral,    physical,    or    supernatural, 

504;  (1921)  7  Virginia  Law  Rev.  370.  Dr.  Powell  claims  that  the  incident  in  the 
New  Testament  known  as  the  Transfiguration  would  have  been  punishable  both 
under  the  witchcraft  and  the  vagrancy  acts.  See  infra,  footnote  33,  p.  20. 
This  view  does  not  recognize  good  faith  as  a  defence.  Upon  the  question  whether 
the  genuineness  of  the  phenomena  would  be  a  defence,  at  least  their  genuineness 
would  be  evidence  of  good  faith.  Mrs.  Fletcher  was  indicted  in  London  under 
the  last  witchcraft  act,  and  the  question  of  her  good  faith  was  left  to  the  jury. 
Thayer,   op.  cit.  328. 

But  in  Stonehouse  v.  Masson  [1921]  2  K.  B.  818,  it  was  unanimously  held 
that  under  the  Vagrancy  Act,  (1824)  St.  5  Geo.  IV,  c.  83,  §  4,  professing  to 
tell  fortunes  is  an  offence  without  regard  to  whether  or  not  the  person  so  pro- 
fessing believes  he  has  the  power  to  tell  fortunes,  and  Davis  v.  Curry  was  over- 
ruled. To  this  conclusion  the  court  was  led  by  examining  the  earlier  vagrancy 
acts,  especially  (1597)  St.  39  Eliz.,  c.  4,  and  by  concluding  that  under  them  the 
intent  to  deceive  was  not  necessary.  Counsel  for  respondent  indeed  pointed  out 
that  fortune  telling  simpliciter  is  an  offence  under  the  Witchcraft  Act,  (1735) 
St.  9  Geo.  II,  c.  5,  §  4,  still  in  force.  (The  phrase  is  "undertake  to  tell  fortunes" 
in  §  4  of  the  latter  act.)  The  Scotch  case  of  Bee  or  Smith  v.  Neilson  (1896)  23 
Rettie  77,  should  also  be  consulted,  which  takes  a  different  view.  The  case  of 
Stonelwuse  v.  Masson,  supra,  however,  sticks  very  close  to  the  words  of  the 
statute,  and  confines  itself  to  the  offence  of  "professing  to  tell  fortunes"  and  is 
not  an  authority  that  a  person  participating  in  a  seance  in  good  faith,  believing 
himself  to  be  a  spirit  medium,  and  not  professing  to  tell  fortunes,  is  guilty  of  an 
offence.  Suppose,  however,  he  gave  a  message  containing  a  prediction.  The  Lord 
Chief  Justice  "could  not  imagine  anyone's  holding  himself  out  to  tell  fortunes  who 
did  not  himself  know  that  he  was  deceiving  the  persons  whose  fortunes  he  told." 
Unhappily,  in  the  dark  underworld  of  the  subconscious  mind,  self-deceit  is  a 
commonplace.  Without  questioning  the  correctness  of  the  interpretation  given 
the  act,  it  is  submitted  that  it  is  not  very  moral  to  inflict  severe  punishments 
on  persons  acting  in  good  faith.  There  is  no  particular  connection  between 
spiritualism  and  fortune  telling.  Some  of  the  reported  cases  indicate  a  perform- 
ance more  like  what  has  been  called  psychometry,  which,  if  it  is  real,  may  not 
involve  the  operation  of  any  other  mind  than  that  of  the  person  supposed  to  have 
the  gift  of  seeing  visions  when  holding  a  significant  object.  As  for  lost  articles, 
if  they  can  be  located  at  all  by  a  clairvoyant,  the  readiest  explanation  is  that  the  clair- 
voyant directly  reads  the  subconscious  memory  of  the  sitter.  This  would  not,  how- 
ever, explain  locating  the  dead  bodies  of  lost  persons,  which  has  sometimes  been 
claimed  to  occur. 

21  (1824)   St.  5  Geo.  IV,  c.  83. 
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made  with  the  intent  to  obtain  money,  is  within  the  mischief  of  the  law, 
and  sufficient  to  constitute  an  offence  within  the  language  of  the 
statute."  " 

The  false  pretence  of  power  to  communicate  with  deceased  persons  is  in- 
dictable under  the  statute.23  In  view  of  this  excellent  criminal  remedy 
against  fraudulent  mediums  it  is  difficult  to  see  the  need  of  additional 
legislation.  Indeed  the  recent  penal  codes  of  Japan  and  Switzerland, 
and  the  new  draft  of  the  Chinese  Penal  Code  do  not  seem  to  deal  directly 
with  the  subject  at  all.24  The  offence  of  giving  fraudulent  seances 
seems  to  be  entirely  a  statutory  one  in  the  United  States,  so  that  the 
text  of  the  act  must  be  carefully  examined  in  each  case.  Of  course,  a 
fraudulent  medium  can  do  things  which  will  bring  him  within  the  pur- 
view of  widely  different  statutes.  For  instance,  he  may  conduct  him- 
self in  such  a  way  as  to  be  practicing  medicine  without  a  license.-"1  ( h~ 
he  may  cooperate  with  assistants  so  as  to  be  guilty  of  conspiracy  to  de- 
fraud.2,;  And  especially  should  he  beware  of  telling  fortunes  and  locat- 
ing lost  articles. 

The  Xew  York  Code  of  Criminal  Procedure,  Section  899,  punishes 
as  a  disorderly  person  among  others  "persons  pretending  to  tell  for- 
tunes, or  where  lost  or  stolen  goods  may  be  found."  Under  the  statute 
it  makes  no  difference  that  the  accused  claims  to  predict  the  future  by 
the  aid  of  departed  spirits.     In  People  v.  Ashley  2T  the  defendant,  who 

22  Erie,  C.  J.,  in  Rex  v.  Giles  (1865)  10  Cox  C.  C.  44,  48  (an  indictment  for 
false  pretences  under  (1861)   St.  24  &  25  Vict.,  c.  96,  §  88). 

23  Rcgina  v.  Laurence  (1877)  37  L.  T.  R.  (n.  s.)  404;  Common-wealth  v. 
Keeper  County  Prison  (Pa.  1884)  16  Wkly.  Notes  Cas.  282.  In  these  cases  a 
fee  was  charged.  The  prosecutions  in  France,  Germany  and  Italy  appear  to  be 
based  upon  the  notion  of  gain  by  intentional  deceit.  This  seems  to  be  the  sound 
theory.     See  especially  City  of  Chicago  v.  Westergrcn   (1912)   173  111.  App.  562,  564. 

-4  The  Japanese  legislation  on  sorcery  is  not  without  interest.  In  the  ap- 
pendix to  de  Becker's  translation  of  the  Criminal  Code  of  Japan  (1918) 
dealing  with  infractions  of  the  police  regulations,  (Home  Department  Ordinance 
No.  16  of  the  year  1908),  the  following  are  punished  with  detention  for  less  than 
thirty  days  or  a  police  fine  of  less  than  20  yen   (art.  2,  §§  17-19)  : 

"17.  Persons  who  have  recklessly  told  fortunes  or  forecast  the  future  or 
practiced  invocations,  spells,  etc..  or  given  amulets  and  charms  and  thus  deceived 
or  imposed  upon  people ; 

"18.  Persons  who  have  practiced  magic  formulas,  invocations,  spells  for  sick 
persons  or  given  them  "holy"  amulets,  "holy"  water,  etc.,  and  thus  prevented 
them    from    obtaining    regular    medical    treatment; 

"19.  Persons  who  have  unwarrantably  practiced  hypnotism." 
It  will  be  observed  that  there  is  nothing  here  about  locating  lost  articles.  Note 
the  word  "recklessly"  in  §  17.  In  the  Criminal  Code  for  the  Dutch  East  Indies, 
in  force  Jan.  1,  1918.  by  art.  545,  fortune  telling,  predicting  the  future  or  in- 
terpreting dreams  is  forbidden.  Art.  546  punishes  the  selling  of  amulets  and  the 
teaching  of  spells  with  the  intention  of  creating  the  belief  that  thereby  protection 
will  be  given  while  violating  the  law.  Art.  547  punishes  witnesses  who  testify 
while  wearing  amulets  believed  to  protect  them  in  committing  perjury.  For  these 
citations  I  am  indebted  to  the  International  Intermediary  Institute  at  The  Hague. 
Cf.  Penal  Code  of  the  Philippine  Islands,  art.  5. 

« People  v.  Voqclqcsanq  (1917)  221  N.  Y.  290,  292,  116  N.  E.  977. 

•  I  Topic  v.  Oilman  (1899)  121  Mich.  87.  80  N.  W.  4.  In  this  case  only  one 
dollar  a  head  was  charged  to  see  a  spirit  materialization. 

-■  (1918)   184  App.  Div.  52(1    172  N   Y.  Supp.  282. 
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was  convicted,  represented  herself  to  be  a  medium  and  the  president  and 
minister  of  the  "Brooklyn  Spiritualist  Society."  The  statute  was  held 
constitutional  so  far  as  the  free  exercise  of  religion  is  concerned,  for 
which  there  is  indeed  no  lack  of  authority.  In  the  civil  case  of  Fay  v. 
Lanibourne,28  the  court  said,  citing  Section  899, 

"The  pretense  of  occult  powers  and  the  ability  to  answer  confidential 
questions  from  spiritual  aid  is  as  bad  as  fortune  telling  and  a  species  of 
it  and  is  a  fraud  upon  the  public." 

Suppose,  however,  the  questions  related  not  to  the  future  but  only  to  the 
past  or  present.  Would  it  really  be  fortune  telling  at  all  ?29  In  Staufer  v. 
State,30  under  the  Texas  statute,31  it  was  held  that  a  spiritualist  is  not 
punishable  unless  he  advertises.  In  order  to  violate  this  statute  a  person 
must  also  maintain  himself  in  whole  or  in  part  by  his  spiritualistic  pur- 
suits. In  City  of  Chicago  v.  Ross32  the  defendant  escaped  from  a  city 
ordinance  directed  against  spirit  mediums  by  inducing  the  court  to  hold 
that  the  city  had  been  granted  no  power  by  the  state  to  enact  the  ordi- 
nance in  question.  There  are  French  and  German  cases,  at  least  in  the 
lower  courts,  where  fraudulent  mediums  have  been  punished.  They 
indicate  the  universality  of  such  frauds.  There  is  no  particular  public 
demand  in  the  United  States  for  their  punishment.  In  England,  offences 
of  this  character  are  apparently  regarded  more  seriously,  and  the  fear  of 
punishment  has  in  the  past  forced  some  mediums  into  exile  or  seclusion. 
It  is  hard  to  see  how  our  English  brethren  have,  on  the  whole,  had  any 
better  results  from  their  more  vigorous  policy  than  we  have  had  in 
America  from  leaving  the  matter  pretty  much  alone.  Every  conviction, 
however  justifiable,  starts  up  a  cloud  of  apologists  and  defenders,  and 
spiritualism  gets  a  good  advertisement.  The  religious  aspect  of  the  sub- 
ject becomes  prominent  immediately.  Spiritualism  cannot  possibly  be  as 
repugnant  to  anyone  in  our  day  as  early  Christianity  was  to  a  Roman 
gentleman,  and  we  cannot  hope  to  surpass  in  thoroughness  his  methods 
of  eradication.  The  blood  of  the  martyrs  was  the  seed  of  the  church. 
In  England  the  suggestion  has  been  made  that  professional  mediums  be 
required  to  take  out  licenses  from  a  responsible  official  board.33  Of 
course,  everything  would  turn  on  the  personnel  of  such  a  commission. 
Sir  Arthur  Conan  Doyle  has  suggested  that  in  addition  a  license  be 
required  in  order  to  consult  a  medium. 

Conceivably  a  ghost  might  be  guilty  of  frightening  a  man  to  death, 
or  haunting  a  too  mediumistic  person  into  committing  suicide,34  or  might 

-*  (1908)   124  App.  Div.  245.  247,  108  N.  Y.  Supp.  874. 

29  See  State   v.   Neitsel    (1912)    69   Wash.  567,    125    Pac.   939;   People  v.    Hill 
(1921)  66  N.  Y.  L.  J.  79;  Fortune-Teller,  Bouvier,  Laiv  Dictionary   (1914). 

30  (Tex.  Cr.  App.  1919)   209  S.  W.  748. 

31  Tex.  Pen.  Code  (Vernon  1902)  art.  634. 

32  (1911)   160  111.  App.  641,  aff'd  (1912)   257  111.  76,  100  N.  E.  159. 

33  Dr.  Ellis  T.  Powell,  Psychic  Science  and  Barbaric  Legislation    (1917). 

34  In   De  Maupassant's   frightful   story,  Le  Horla    (1887),   there   is   something 
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suggest  the  commission  of  a  crime,  or  even  take  possession  of  a  person  and 
do  mischief,  or  might  set  a  house  on  fire,  or  smash  crockery,  or  trespass 
abominably,35  while  the  supposed  spirit  communicators  are  frequently 
accused  of  false  personation,  sometimes  of  telling  fortunes  falsely,  even 
of  obscene  language  ;  but  I  know  of  no  way  of  bringing  the  offender  into 
court,  if  such  a  thing  should  happen.36  If  there  were  parties  to  the  crime 
who  were  in  the  flesh,  they  could  be  punished,  whether  mediums  or 
not.37  Conceivably  any  person  might  have  a  spirit  communication  in  a 
dream.38 

In  the  New  York  Tunes.  June  3',  1921,  in  an  account  of  the  trial  in 
Berlin  of  Salomon  Teilirian  for  the  murder  of  Talaat  Pasha,  the  defend- 
ant is  stated  to  have  testified  that  in  a  vision  of  a  massacre  he  saw  the 
dead  body  of  his  murdered  mother,  who  stood  up  and  reproached  him 
because  Talaat  Pasha  was  still  living.  Teilirian  was  acquitted  on  the 
ground  of  insanity. 

If  we  assume  that  there  was  anything  more  involved  than  the 
-notion  of  a  disordered  mind  in  a  dream,  obviously  this  story  should  be 
no  more  of  a  defence  than  if  the  mother  of  the  accused  had  appeared 
before  him  while  still  in  the  flesh  and  said  the  same  things.  Suppose 
that  a  medium  had  consciously  delivered  to  the  defendant  a  message  to 
the  same  effect,  as  coming  from  the  deceased  mother.  The  question 
of  the  criminal  liability  of  the  medium  for  delivering  such  a  message 
ought  to  be  solved  in  the  same  way  as  if  the  medium  had  delivered  a 
similar  message  from  the  mother  given  before  her  death.  In  other 
words,  the  criminal  problem  should  be  dealt  with  as  if  it  were  based  upon 
communications  by  human  beings  still  living.39 

like  this.     In  Kipling,  The  Phantom  'Rickshaw  (1888),  a  man  is  haunted  to  death. 

86  As  in  Anatole  France,  Histoire  Comique  (1909),  translated  under  the  name 
of  A  Mummer's  Tale.  For  cases  of  the  successful  defence  that  the  house  was 
haunted,  in  suits  for  rent,  see  Andrew  Lang,  Cock  Lane  and  Common  Sense 
(1894)  269,  and  the  following  references  for  which  I  am  indebted  through  the 
International  Intermediary  Institute  (Bulletin  VI,  I,  199-200,  No.  768)  to  Professor 
Lordi :  Le  case  inf estate  da<ili  spiriti  e  il  dirillo  alia  risolusione  del  contralto  di 
locazione  by  Conseiller  d'Amilio  (now  a  member  of  the  Italian  delegation  to  the 
League  of  Nations)    in    C1910)    1    Rivista  di  Diritto  Commcrciale  218;  Dodsworth, 

ase  infestate  dagli  spiriti  e  il  diritt>>  dell  'inqnilino  alia  risoluzione  del  co>itratto 
(1910)  ;  Fr.  Zingaropoli,  Memoria  nella  causa  fra  la  Duchessa  di  Castclpolo  c  la 
Baronessa  Unglen   (1908). 

3r' This  would  not  have  stopped  the  ecclesiastical  courts  of  mediaeval  France. 
Since  the  courts  had  the  power  of  putting  a  curse  upon  the  offender,  his  failure 
to  appear  would  not  have  saved  him.  See  E.  P.  Evans,  Criminal  Prosecution  and 
Capital  Punishment  of  Animals   (1906),  summarized  bv  W.    F.   Dodd  in    (1908)   20 

n  Bag  28.  Animals  (including  insects)  which  failed  to  appear  when  cited 
were,  nevertheless,  tried  and  excommunicated.  In  the  case  of  the  caterpillars  in 
Dauphine  in  1584.  a  counsellor  was  appointed  to  defend  them  from  anathema  and 
malediction.  For  the  procedure,  see  Lawsuits  Against  Animals  (1902)  14  Green 
471;  or  Animals  as  Offenders  and  as  Victims  C1880)  21  Albany  I^aw  Journ. 
265.  citing  Agnel,  Proccs  contre  les  Animaux.  It  should  be  borne  in  mind  that 
animals  were  supposed  to  be  subject  to  possession  by  evil  spirits,  who  were  the 
real  offenders.  Between  1266  and  1572  we  have  accounts  of  ninety-two  such 
trials  in  Frence.  37  1  Bishop,  New  Criminal  Law  (1892)  §  593  (3)   (witchcraft). 

™Cf.  Craven  v.  Craven    (1913)   181   Tnd.  553.   103  N.  E.  333. 

™Cf.  the  leading  case  of  Robinson  v.  Adams  (1874)  62  Me.  369,  409.  involving 
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When  witchcraft  was  believed  in,  bewitching  a  person  to  death  was 
considered  murder.  If  a  superstitious  person  should  die  on  account  of 
his  knowledge  of  malevolent  prayers  or  magical  rites  being  carried  on 
intended  to  produce  his  death,  this  would  be  one  form  of  homicide  by 
fright.40 

The  important  thing  to  remember  is  that  we  are  dealing,  in  any 
event,  with  acts  or  communications  of  human  creatures  like  ourselves. 
This  is  certainly  true  of  all  that  originates  with  the  medium  or  ourselves, 
including  all  living  persons,  and  if  by  any  chance  some  of  the  acts  or 
communications  should  really  come  from  dead  men,  that  makes  no 
difference  from  a  legal  point  of  view ;  they  would  be  human  actions  just 
the  same. 

Blewett  Lee 

New  York  City 

the  validity  of  a  will;  also  the  rule  as  to  insane  delusions  in  criminal  cases  being 
treated  as  if  true,  upon  the  question  of  responsibility.    (1918)   16  Corp.  Jur.  101. 

40  See  Wharton,  Criminal  Law  (11th  ed.  1912)  259.  Praying  people  to  death 
appears  to  be  believed  in  not  only  in  the  Sandwich  Islands  but  in  Germany.  Dr. 
Jos.  B.  Holzinger,  Das  "Delikt  der  Zauberei"  in  Literatur  und  Praxis  (1904) 
15  Archiv  fur  Kriminal-Anthropologie  und  Kriminalistik  327,  335.  In  Ta  Tsing 
Leu  Lee  (Pen.  Laws  of  China,  Sir  George  T.  Staunton's  tr.  1810)  by  §  162 
"magicians  who  raise  evil  spirits  by  means  of  magical  books  and  dire  imprecations" 
are  punished.  As  for  witchcraft,  §  289  punishes  "using  magical  writings  and 
imprecations  with  a  view  to  endeavor  to  occasion  the  death  of  any  person  there- 
with" or  "in  order  to  produce  disease  and  infirmity  in  any  individual."  It  is  in- 
teresting to  note  that  there  is  nothing  about  witches  as  such.  As  to  death  by 
fright,  §  299  punishes  alarming  a  person  by  violent  threats  so  that  he  kills  himself. 
This  is  also  punished  in  the  Japanese  Penal  Code  and  the  Chinese  Draft  Code.  Be- 
lief in  witchcraft  prevails  generally  in  China,  with  tragic  consequences.  E.  T. 
Williams,  Witchcraft  in  the  Chinese  Penal  Code  (1907)  38  Journ.  of  the  North 
China  Branch  of  the  Royal  Asiatic  Soc.  61.  Indeed,  primitive  races  all  over  the 
world  still  suffer  from  this  cruel  superstition.  In  the  Code  of  Manu  IX,  290, 
witchcraft  is  punished  only  by  a  fine.  25  F.  Max  Muller,  Sacred  Books  of  the  East 
(1886)  393-94.  The  practice  of  witchcraft  is  still  punishable  by  death  in  Africa 
under  the  Mohammedan  law,  and  is  treated  as  one  form  of  apostasy.  Ruxton, 
Mdliki  Law  (1916)  326,  327.  For  murder  by  fear  caused  by  New  Guinea  sor- 
cerers, see  Capt.  C.  A.  Monckton,  Taming  Nciv  Guinea  (1921)  187,  189.  In  Harry 
A.  Franck,  Roaming  through  the  West  Indies  (1920)  it  is  stated  that  people  are 
frightened  to  death  by  sorcerers  the  same  way,  in  Haiti. 
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NOTES 

The  Columbia  Law  Review  takes  pleasure  in  announcing  the  election  of 
officers  for  the  year  1922-23 :  Editor-in-Chief,  William  K.  Laws ;  Secretary,  Wil- 
liam D.  Fuguet ;  Business  Manager,  A.  Holly  Patterson.  The  following  appoint- 
ments have  been  made:  Note  Editor,  William  V.  Goldberg;  Decisions  Editor, 
Kenneth  B.  Low ;  Associate  Decisions  Editor,  George  E.  Netter ;  Book  Review 
Editor,  Henry  Coster. 

To  the  1923  Board  the  retiring  Editors  wish  to  express  their  thanks  for  a 
year  of  most  interesting  and  pleasant  collaboration,  their  best  wishes  for  the  year 
to  come,  and  their  sincere  conviction  that  the  Review,  during  that  year,  will  be 
administered  and  published  in  accordance  with  its  best  traditions  and  highest 
standards. 


Errata. — On  pages  391  and  392  of  the  April  number  of  the  Columbia  Law 
Review  it  was  made  to  appear,  through  an  error  of  the  printer,  that  Professors 
Chester  A.  Vernier  and  Charles  A.  Huston,  both  of  the  Stanford  University  Law 
School,  who  reviewed  respectively  Tiffany,  A  Handbook  on  the  Law  of  Persons 
and  Domestic  Relations  (2d  ed.  1921),  and  Schaub  and  Isaacs,  The  Lazv  in  Busi- 
ness Problems  (1921),  wrote  from  the  "Standard  University  Law  School."  The 
Editors  of  the  Columbia  Law  Review  hasten  to  express  their  regret  for  the 
occurrence  of  this  misleading  error. 


Subscriptions. — The  third  year  class  has  just  completed  a  campaign  among  its 
members  for  subscriptions  to  the  Columbia  Law  Review.  Over  eighty-five  percent 
of  the  group  solicited  subscribed.  The  Review  desires  to  express  its  sincere  appre- 
ciation to  the  third  year  class  for  such  a  generous  manifestation  of  its  support  and 
to  the  class  President,  Mr.  William  J.  Gilligan,  and  his  committee  for  their  excellent 
services  so  unselfishly  given.  The  committee  was  composed  of  the  following  men : 
S.  Berzin,  Percy  Cowan,  R.  C.  Emery,  H.  Kalman.  G.  Krause,  H.  A.  Koenig, 
M.  Lustig,  D.  Mandel,  A.  E.  McDougall,  W.  B.  Moore,  A.  Moritz,  J.  W.  Osborne, 
Collier  Piatt,  F.  M.  Porfilio.  Clarence  Sager,  M.  J.  Shevlin,  W.  I.  Siegel,  J.  S. 
Sinclair,  Frank  Veith. 


Cancellation  of  a  Mortgage  Barred  by  the  Statute  of  Limitations.1 — The 
Statute  of  Limitations,2  designed  to  bring  "repose"  and  discourage  the  prosecu- 
tion of  stale  claims,  has  possibly  stirred  up  as  much  litigation  as  it  has  prevented. 
A  typically  vexatious  problem  is  presented  in  the  recent  case  of  Yarlott  v.  Brown 
(Ind.  1922)   133  N.  E.  613. 3     X  mortgaged  property  to  the  defendant  as  security 

1  Few  jurisdictions  still  apply  the  common  law  doctrine  of  mortgages.  This 
note,   therefore,   is    restricted   to   lien   theory   jurisdictions. 

2  Throughout  this  note,  except  where  otherwise  indicated,  the  only  type  of  case 
considered,  is  that  in  which  the  Statute  runs  against  the  remedy,  leaving  the 
right  intact.  This  is  to  be  distinguished  from  the  creation  of  prescriptive  rights 
in  realty  or  personalty  by  the  lapse  of  time.  Bicknell  v.  Comstock  (1885)  113  U.  S. 
149,  152,  5  Sup.  Ct.  399;  Chapin  v.  Freeman  (1886)  142  Mass.  383,  8  N.  E.  128;  but 
see  Miller  v.  Dell  [1891]  1  Q.  B.  468,  471. 

3  This  is  the  citation  of  the  report  on  the  rehearing.  The  facts  are  taken  from 
the  prior  decision  in   (Ind.  1921)  132  N.  E.  599. 
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for  a  debt.  The  mortgage  was  recorded.  After  the  Statute  had  run  against  the 
debt,  X  conveyed  the  property  to  the  plaintiff  who  had  actual  notice  of  the  mort- 
gage, and  deducted  a  certain  sum  to  pay  expenses  for  quieting  title.  It  was  held 
that  the  mortgagor's  grantee,  in  an  action  against  the  mortgagee,  could  cancel  the 
mortgage  as  a  cloud  on  his  title  without  paying  the  debt. 

The  instant  holding  is  a  determination  of  three  separate  propositions.  In  the 
first  place,  it  is  a  decision  that  when  the  Statute  runs  against  a  debt,  it  also  bars 
the  mortgage  security;  secondly,  that  a  barred  mortgage  is  a  cloud  on  title; 
thirdly,  that  a  purchaser  of  land  subject  to  a  mortgage  after  the  mortgage  was 
barred  may  cancel  the  indenture  without  paying  the  debt.  The  authorities  are 
divided  over  the  first  proposition.  Some  emphasize  the  fact  that  a  mortgagee 
really  has  two  remedies,  one  against  his  debtor  and  one  against  the  land,  and 
hence  conclude  that  though  six  years  may  bar  the  former,  yet  as  the  latter  de- 
pends on  a  sealed  instrument,  the  limitation  is  twenty  years.4  Other  jurisdictions 
stress  the  incidental  character  of  the  mortgage,  since  it  is  mere  security  for  the 
debt.5  When  the  debt  is  barred,  they  conclude  that  the  security  must  fall  with 
it.  Without  evaluating  either  position,  it  is  clear  that  the  only  result  of  the 
controversy  is  to  accelerate  or  retard  the  inception  of  the  other  two  problems.6 
In  regard  to  them  it  is  submitted  that  the  decision  in  the  instant  case  is  unsound. 
A  mortgage  barred  by  the  Statute  of  Limitations  is  generally  held  not  to  be  a 
cloud  on  title.  The  typical  definition  of  a  cloud  is  an  instrument  purporting  to 
affect  the  title  to  realty,  but  which  is  actually  invalid.7  A  deed  given  under  a 
sheriff's  execution  sale  where  the  land  purported  to  be  conveyed  was  not  the 
judgment  debtor's,  is  an  instance  in  point.8  A  deed  executed  under  duress  is 
another.9  The  holder  of  the  instrument  has  no  rights  against  the  land.  The 
situation  of  a  mortgagee  whose  right  to  foreclose  is  barred,  is  entirely  different. 
While  he  lacks  an  enforcible  claim  to  the  land,  he  is  under  a  peculiar  liability10 
with  reference  to  it.  If  the  mortgagor  acknowledges  in  writing  that  he  owes 
the  debt,  the  mortgage  is  revived.11  A  similar  result  follows  the  payment  of 
any  part  of  the  principal 12  or  interest.13  In  those  jurisdictions  which  allow  a 
separate  remedy  on  the  mortgage,  it  may  be  that  the  mortgage  might  be  revived 
independently  of  the  debt.14  Where,  as  in  the  instant  case,  rights  of  third  parties 
have  supervened,  the  original  mortgagor  generally  will  not  be  allowed  to  prejudice 
his  grantor's  rights  by  waiving  the  Statute.13  It  would  not  follow,  however,  that 
the  grantee  could  not  waive  it.16     The  mortgage  continues  a  lien  on  the  premises, 

iHulbert  v.  Clark  (1891)  128  N.  Y.  295,  28  N.  E.  638;  Rock  v.  Sanborn  Land 
Co.   (1908)   135  Wis.  354,  115  N.  W.   1102   (semble). 

5Newhall  v.  Sherman.  Clav  &  Co.  (1899)  124  Cal.  509,  57  Pac.  387;  see 
Hiberian  Banking  Ass'n  v.  Commercial  Xat.  Bk.  (1895)  157  111.  524,  527,  41  N. 
E.  919. 

6  Practically,  the  difference  is  all  important;  the  longer  the  period  of  limita- 
tion, the  less  probability  is  there  of  a  right  of  action  being  barred. 

7  Rigdon  v.  Shirk  (1889)   127  111.  411,  19  N.  E.  698. 
*Linnell  v.  Battey   (1891)    17  R.  I.  241,  21  Atl.  606. 

9  Merchants'  Bk.  v.  Evans  (1873)   51  Mo.  335. 

10  The  term  "liability"  is  used  in  the  Hohfeldian  sense,  indicating  that  the 
mortgagee's  rights  now  barred  are  subject  to  revival. 

"Murphy  v.  Coates  (1881)  33  N.  J.  Eq.  424. 
12Clift  v.  Williams  (1899)  105  Ky.  559,  51  S.  W.  821. 

13Gillilan  v.  Fletcher  (1907)  80  Neb.  237,  114  N.  W.  161;  McLane  v.  Allison 
(1899)  60  Kan.  441,  56  Pac.  74. 

14  The  discussion  in  the  cases  that  consider  the  mortgagee  as  possessing  two 
remedies,  favors  the  conclusion  that  they  would  allow  a  debtor  to  revive  one  and 
not  the  other.  The  obligations  of  the  debtor  under  the  remedies  are  not  identical. 
See  Cowan  v.  Mueller  (1903)   176  Mo.  192,  198,  75  S.  W.  606. 

15  Contra,  Barrett  v.  Prentice  (1884)  57  Vt.  297. 

16 McLane  v.  Allison,  supra,  footnote  13   (semble). 
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though  it  is  unenforcible.17  If  the  grantee  takes  the  property  before  the  lien 
has  been  barred,  he  steps  into  the  mortgagor's  shoes,  subject  to  all  his  rights  and 
liabilities.18  Some  states,  by  statute,  have  provided  that  where  a  lien  has  been 
barred  by  the  Statute  of  Limitations  it  shall  be  "extinguished."19  Courts  in  these 
states  have  construed  such  a  law  as  going  to  the  right  and  not  merely  to  the 
remedy  of  the  lienor.  Hence,  in  these  jurisdictions,  a  mortgage-lienor  loses  all 
his  rights,  and  the  deed  is  a  cloud  on  title.20  But  where  the  statute  is  not  so  con- 
strued the  mortgage  is  not  a  cloud,  for  legal  rights  created  by  it  are  still  binding; 
therefore,  it  should  not  be  cancelled.21 

Even  assuming  a  barred  mortgage  to  be  a  cloud  on  title,  it  seems  inequitable 
to  allow  cancellation  without  payment.22  As  between  the  original  parties  the 
great  weight  of  authority  holds  that  payment  is  a  condition  precedent  to  cancella- 
tion.23 The  reason  given  is  that  the  moral  obligation  to  pay  remains  after  the 
Statute  has  run.  If  this  position  be  sound,  if  the  object  be  to  prevent  the  mort- 
gagor from  benefiting  at  the  mortgagee's  expense,  the  instant  decision  is  plainly 
unwarranted.  By  allowing  the  mortgagor  to  sell  to  a  third  party  who  realizes 
that  he  takes  free  of  all  incumbrance  and  may  cancel  all  record  clouds,  the 
mortgagor  benefits  almost  to  the  same  extent  as  he  would  if  he  could  cancel  the 
mortgage  directly.  The  rule  is  that  a  grantee  of  a  mortgagor  who  takes  for  the 
purpose  of  clearing  the  title  will  not  succeed  without  payment.24  How  is  that 
distinguishable  from  the  instant  case?  The  economic  result  is  the  same.  The 
principal  case  emphasizes  the  evil;  the  grantee  deducted  the  cost  of  lawyers' 
fees  for  the  purpose  of  cancelling  the  mortgage.  In  short,  the  situation  is  precise- 
ly the  same  as  though  the  mortgagor  himself  or  a  grantee  for  the  purpose,  were 
to  ask  for  cancellation.25 

17  This  would  follow  the  application  of  the  oft-repeated  maxim  that  the 
Statute  bars  the  remedy,  not  the  right.  See  Myer  v.  Beal  (1873)  5  Ore.  130,  131; 
Cowan  v.  Mueller,  supra,  footnote  14,  p.  198. 

18  Hughes  v.  Edwards  (U.  S.  1824)  9  Wheat.  489;  see  Faxon  v.  All  Persons, 
etc.  (1913)  166  Cal.  707,  721,  137  Pac.  919. 

19  E.  g.,  Cal.  Civ.  Code  (1915)  §  2911:  "A  lien  is  extinguished  by  the  lapse  of 
the  time  within  which,  under  the  Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation."  A  mortgage  is  a  lien  in  California. 
Ibid.  §  2877. 

20  Faxon  v.  All  Persons,  etc.,  supra,  footnote  18;  cf.  Archambau  v.  Green 
(1875)  21  Minn.  520.  "If  the  claim  sought  to  be  removed  is  valid  ...  it 
cannot  be  said  to  be  a  cloud."    Rigdon  v.  Shirk,  supra,  footnote  7,  p.  412. 

21  In  this  discussion  no  point  is  made  of  the  conditions  the  satisfaction  of 
which  in  different  jurisdictions  necessarily  precedes  cancellation.  Many  courts 
follow  the  New  York  rule  that  if  the  instrument  is  invalid  on  its  face,  or  if,  in 
proving  the  instrument,  the  holder  would  necessarily  have  to  introduce  evidence  of 
its  invalidity,  cancellation  will  not  be  allowed.  Washburn  v.  Burnham  (1875)  63 
N.  Y.  132.  Other  jurisdictions  will  cancel  any  invalid  instrument  that  affects  the 
marketability  of  title.  E.  g.,  Linnell  v.  Battey,  supra,  footnote  8.  In  between  the 
two  fall  other  variations.     E.  g.,  Lytic  v.^andifur   (1890)   93  Ala.  396,  9  So.  260. 

22  The  discussion  is  simply  an  exemplification  of  the  maxim  that  "he  who  seeks 
equity,  must  do  equity." 

23  Provident,  etc.  Ass'n  v.  Schwertner  (1914)  15  Ariz.  517,  140  Pac.  495; 
Tracy  v.  Wheeler  (1906)  15  N.  Dak.  248,  107  N.  W.  68;  contra,  Kingman  v.  Sin- 
clair (1890)  80  Mich.  427,  45  S.  W.  187. 

24 Barney  v.   Chamberlain    (1910)    85    Neb.  785,    124   N.   W.   482    (scmble). 

25  At  least  one  jurisdiction  has  gone  further  than  the  principal  case.  A 
junior  mortgagee  was  permitted  to  cancel  the  senior  mortgage  against  which  the 
Statute  of  Limitations  had  run.  It  was  not  stated  whether  the  junior  mortgage 
was  made  before  or  after  the  Statute  had  run.  Fox  v.  Blossom  (C.  C.  1879) 
17  Blatchf.  352.  If  it  was  taken  before,  it  was  taken  subject  to  the  prior  mort- 
gage, and  accordingly  the  junior  mortgagee,  like  the  mortgagor,  should  not  be 
allowed  to  cancel  without  paying.  Cf.  Miller  v.  Coxe  (1903)  133  N.  C.  578,  45 
S.  E.  940. 
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The  grantee  in  the  instant  case  had  actual  notice.  But  direct  notice  is  un- 
necessary. If  the  mortgage  is  recorded,  the  policy  of  the  recording  acts  is  to  charge 
the  "world"  with  notice.26  On  their  face  mortgages  do  not  indicate  whether 
or  not  the  Statute  has  run  against  them.  Though  a  considerable  number  of  years 
has  elapsed  since  the  debt  became  due,  partial  payment  or  some  other  acknowledg- 
ment may  have  revived  the  remedy  or  started  the  Statute  running  anew.  If  a 
grantee  is  willing  to  take  the  risk  of  buying  property  with  an  outstanding  mort- 
gage, it  is  only  fair  that,  if  he  desires  to  have  it  cancelled,  he  should  pay  the  debt. 

The  cases  generally  reach  the  preferable  result.  They  ignore  the  fact  as  to 
whether  the  person  seeking  the  cancellation  bought  the  premises  prior  or  subse- 
quent to  the  bar.27  It  is  held  equally  immaterial  whether  the  mortgagee  retained 
the  deed,  or  sold  it  before  or  after  it  was  barred.28  There  is  no  objection  to  trad- 
ing in  a  legal  liability  to  become  invested  with  an  en  forcible  claim.  The  same 
reasoning,  however,  which  influenced  some  courts  to  consider  a  barred  mortgage 
a  cloud  on  title,  should  have  persuaded  them  that  it  might  be  cancelled  without 
payment.29  If  a  lien  is  "extinguished"  by  statute,  the  instrument  evidencing  the 
voided  obligation  should  be  cancelled.  A  vigorous  dissent  in  a  well-known  case  30 
is  based  on  much  the  same  grounds :  "Viewed  from  a  practical  standpoint,  the 
rule  as  established  by  the  majority  seems  to  me  absurd.  The  mortgage  is  an 
unen forcible  one,  because  public  policy  will  not  permit  any  inquiry  into  the 
merits  of  a  claim.  It  must  remain,  however,  as  an  eternal  cloud  on  the  title,  un- 
less the  owner  of  the  property  will  consent  to  litigate  the  merits  notwithstanding 
the  statute,  or  pay  what  the  mortgagee  sees  fit  to  demand."  The  answer  would 
seem  that  it  is  not  inequitable  to  require  the  mortgagor  to  repay  his  debts. 

The  desire  of  the  courts  to  work  out  justice  has  exemplified  itself  in  another 
group  of  cases.  Suppose  A  mortgages  to  B,  and  B  forecloses  and  buys  at  the 
judicial  sale,  entering  into  possession.  For  some  reason,  perhaps  lack  of  proper 
notice,  the  foreclosure  is  void.  Assume  that  before  a  new  foreclosure  can  be  had. 
the  mortgage  to  B  is  barred  by  the  Statute  of  Limitations,  and  that,  therefore,  B 
^may  not  foreclose.  A,  nevertheless,  may  neither  eject  B  nor  cancel  the  deed, 
unless  he  pays  the  barred  mortgage  debt.31  In  other  words,  while  B  can  have  no 
affirmative  relief  on  the  mortgage,  A  will  not  be  given  any  against  it,  unless  he 
does  equity,  and  equity  is  payment.  The  reason  usually  given  is  that  the  pur- 
chaser has  the  rights  of  a  mortgagee  in  possession.  His  position  seems  like  that 
of  a  pledgee  against  whose  debt  the  Statute  of  Limitations  has  run,  and  who 
nevertheless  may  retain  the  pledged  article  until  payment.  The  two  situations, 
however,  are  clearly  disparate.  In  the  typical  case  of  a  mortgagee  in  possession 
or  a  pledgee,  the  debtor  agrees  that  the  creditor  shall  retain  the  security  until  pay- 
ment ;  entry  under  a  void  foreclosure  sale  is  clearly  without  the  mortgagor's  con- 
sent. If  the  mortgagee  is  allowed  to  retain  possession,  it  is  only  because  of  his 
strong  equitable  position. 


26 Murphy  v.  Coates,  supra,  footnote  11. 
'-•■  Cazara'  v.  Orcna   (1889)   80  Cal.  132,  22  Pac.  74. 
-  D.  S.  B.  Johnson  Land  Co.  v.  Mitchell  (1915)  29  N.  Dak.  510,  151   N.  W.  23 
rtgage    purchased    after    mortgage    had    become    barred)  ;    Keller    v.    Souther 
(1913)    26  X.   Dak.  358,   144  X.   W.  671    (property  purchased  after  mortgage  was 
barred  ) 

-    Contra.  Faxon  v.  All  Persons,  etc..  supra,  footnote  18. 
"  Tracy  v.  Wheeler,  supra,  footnote  23. 
Hall'x.   Hooper    (1896)    47    Xeb.    111.    66   N.    W.   33;    Burns   v.   IUalt    (Cal. 
1906)   87   Pac.    196;    see  Faxon   v.   All  Persons,   etc.,  supra,    footnote    18,   pp.   717 
et  scq  :  contra.  Herrmann  v.  Cabinet  Land  Co.  (1916)  217  X.  Y.  526,  112  X.  E.  476. 
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Assessment  of  Damages  Where  Property  Has  Xo  Market  Price. — In  a 
recent  case  in  New  York,  where  the  defendant  warehouseman  converted  the 
plaintiff's  household  goods,  stored  in  the  warehouse,  the  court  sent  the  case  back 
for  a  new  trial,  and  in  commenting  upon  the  rule  of  damages  there  to  be  applied, 
said  that  the  market  value  of  the  goods  was  not  the  test,  but  that  the  value  to 
the  owner  based  on  his  actual  money  loss  was  the  measure  of  damages.  Lake  v. 
Dye  (1921)  232  N.  Y.  209,  133  N.  E.  448. 

The  ordinary  measure  of  damages  for  conversion  is  the  market  price  of  the 
goods  at  the  time  of  conversion.1  In  this  field  of  the  law,  damages  are  intended 
only  as  compensation,2  i.  e.,  an  amount  sufficient  to  put  the  injured  person  in  as 
good  a  position  as  if  the  act  had  not  been  done.  If  the  property  has  a  market 
value,  the  awarding  of  the  price  as  damages  is  intended  to  enable  the  injured  party 
to  purchase  goods  identical  in  nature  with  the  property  converted,  and  thus  put 
himself  in  the  same  position.  But  it  is  frequently  true,  as  in  the  instant  case,  that 
the  market  price  would  not  be  a  reliable  means  of  determining  what  damages  would 
so  compensate.  The  secondhand  value  of  household  goods,  for  example,  is  so 
tar  below  the  cost  price  of  new  goods,  that  the  owner,  who  perhaps  cannot  use 
or  will  not  buy  secondhand  goods,  is  not  fully  compensated  by  the  market  price.3 
On  the  other  hand,  to  give  him  the  cost  price  of  new  goods  does  not  take  into 
consideration  the  depreciation  due  to  the  use  of  the  goods,  and  is,  therefore,  not  a 
correct  measure  of  his  loss.4  Or,  even  where  the  market  price  is  ordinarily  used 
as  a  base  for  estimating  damages,  as  in  the  case  of  a  contract  to  sell  a  chattel, 
where  the  damages  are  the  difference  between  the  market  price  and  the  contract 
price,  the  market  price  may  in  a  particular  instance  be  unduly  inflated,  and,  there- 
fore, if  used  as  a  conclusive  measure,  would  operate  to  give  one  of  the  parties 
an  undue  advantage.5  Or,  as  frequently  happens,  the  property  may  have  no 
market  value  at  all,  as  in  the  case  of  family  portraits,6  or  a  set  of  building  plans.7 
In  these  cases  the  market  price  clearly  cannot  be  utilized  to  determine  what  sum 
will  compensate  the  plaintiff.  In  the  last  analysis,  therefore,  market  price  is 
nothing  more  than  evidence  of  the  amount  to  which  the  injured  person  is  en- 
titled.8 If  such  evidence  does  not,  for  any  reason,  correctly  indicate  what  amount 
will  compensate,  there  should  be  no  hesitancy  in  discarding  it ;  this  the  courts  have 
done.  They  have  then  been  confronted  with  the  problem  as  to  what  is  the  proper 
test. 

The  courts  have  variously  declared  the  measure  of  damages  to  be  the  "actual 
value,"    "actual    cash    value,"    "actual    value    to    the   owner,"    or    "intrinsic    value."9 

iSee  Whitchurst  v.  United  States   (C.  C.  A.  1921)  272  Fed.  46,  48. 

2  Punitive  and  nominal  damages  are  not  considered ;  they  are  awarded  upon 
entirely  different   theories. 

3  Birmingham  Ry.,  etc.  Co.  v.  Hinton  (1908)   157  Ala.  630,  47  So.  576. 

4  See  ibid.  632. 

B  Kountz  v.  Kirkpatrick  (1872)  72  Pa.  St.  376,  an  interesting  case.  Cf.  Subur- 
ban Land  Co.  v.  Arlington  (1914)  219  Mass.  539,  107  N.  E.  432;  Theiss  v.  Weiss 
(1895)  166  Pa.  St.  9,  31  Atl.  63. 

6 Missouri  K.  &  T.  Ry.  of  Texas  v.  Dement  (Tex.  Civ.  App.  1909)  115  S.  W. 
635. 

7  Mather  v.  American  Express  Co.  (1884)   138  Mass.  55. 

.  .  .  the  market  price  of  an  article  is  only  a  means  of  arriving  at 
compensation ;  it  is  not  itself  the  value  of  the  article,  but  is  the  evidence  of  value." 
Kountz  v.  Kirkpatrick,  supra,  footnote  5,  p.  387. 

9  Chicago  R.  I.  &  P.  Ry.  v.  Clement  (1909)  53  Tex.  Civ.  App.  143,  115  S.  W. 
664  (intrinsic  value)  ;  Washington  Mills,  etc.  Co.  v.  Wevmouth,  etc.  Ins.  Co.  (1883) 
135  Mass.  503;  Laurent  v.  Chatham  Fire  Ins.  Co.  (N.  Y.  1828)  1  Hall  41  (the  last 
two  cases  were  actions  on  fire  policies ;  the  actual  or  intrinsic  value  was  to  be 
found)  ;  St.  Louis  I.  M.  &  S.  Ry.  v.  Weldon  (1913)  39  Okla.  369,  135  Pac.  8 
(actual  cash  value);  Barker  v.  S.  A.  Lewis  Storage  &  Transfer  Co.  (1905)  78 
Conn.    198,  61   Atl.   363    (value   to   the  owner)  ;  Idaho,  etc.   Rv.  v.   Columbia,   etc. 
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In  so  far  as  these  expressions  mean  a  value  inherent  in  the  thing  itself,  they  are 
meaningless.  It  is  elementary  economic  theory  that  value  is  only  relative,  and 
that  "intrinsic  value"  and  "inherent  value"  mean,  strictly  speaking,  nothing.™ 
But  that  does  not  signify  that  property  which  has  no  market  price  is  valueless. 
A  set  of  building  plans11  or  a  family  portrait12  are  of  value,  but  they  cannot 
be  said  to  have  a  market  price.  The  courts  will  give  the  owner  the  "actual  value 
to  him."13    The  question  is,  how  is  such  a  value  to  be  determined? 

As  set  forth  above,  even  in  those  cases  where  the  "market  price"  rule  is  ap- 
plied, the  determination  of  the  actual  value  is  the  end  sought ;  the  market  price  is 
only  the  evidential  means  utilized.14  The  court  in  the  instant  case,  therefore,  in 
saying  that  the  plaintiff  is  entitled  to  actual  value,  has  simply  restated  the  theory 
of  damages,  without  indicating  how  the  plaintiff  may  proceed  to  prove  the  actual 
value,  and  without  demarcating  the  limits  within  which  evidence  of  value  must  be 
confined.  The  "market  price"  rule  sets  forth  a  sharply  defined  limit ;  in  cases 
where  the  rule  is  inapplicable  the  courts  have  generally  merely  indicated  the  end 
to  be  reached,  but  have  not  furnished  any  guides  to  the  practitioner  as  to  the 
proper  means  of  reaching  the  end.  The  same  situation  arises  under  fire  policies 
such  as  the  standard  fire  policies,  which  limit  liability  to  the  "actual  cash  value" 
of  the  property.  "Actual  cash  value"  when  used  in  a  fire  policy  has  the  same 
connotation  as  in  the  conversion  cases.  Thus,  as  in  the  latter  case,  if  a  "market 
price"  can  be  established,  that  is  evidence  of  the  actual  value.15  Here  again,  how- 
ever, if  the  market  price  does  not  accurately  measure  the  loss,  or  if  there  is  no 
market  price,   the  courts   simply  say  that   the   "actual    value"  is   the   measure.16 

The  same  problem  also  seems  to  be  raised  in  fixing  the  damages  in  eminent 
domain  proceedings.  In  such  cases  the  measure  of  damages  is  said  to  be  "just 
compensation."17      But    "just    compensation"   is    the   end    sought    in    all    the    cases 

Synod  (1911)  20  Idaho  568,  119  Pac.  60  (condemnation  proceedings — value  to  the 
owner)  ;  cf.  Bryan  Co.  v.  S airlock  (Iowa  1920)  180  N.  W.  684,  in  which  case  the 
court  found  an  intrinsic  value  for  shares  of  stock  differing  from  the  market  value. 

10Taussig,  Principles  of  Economics  (1913)  116-17.  The  author  points  out  the 
loose  use  of  the  phrase. 

11  Supra,    footnote    7.  ''-Supra,   footnote  6.       ''■'■Supra,   footnotes  6  and  9. 

14  Supra,  footnote  8.  That  "actual  value"  which  is  the  measure  of  compensa- 
tion, it  is  believed,  is  the  so-called  "exchange  value"  as  distinguished  from  the 
"value  in  use."  as  these  terms  are  used  by  economists. 

15 Farmers'  Mercantile  Co.  v.  Insurance  Co.  (1913)  161  Iowa  5,  21,  141  N.  W. 
447.     The  court  said  "Cash  value     ...     is  its  fair  market  value." 

'■'■Laurent  v.  Chatham  Fire  Ins.  Co.,  supra,  footnote  9;  Washington  Mills,  etc. 
Co.  v.  Weymouth,  etc.  Ins.  Co.  supra,  footnote  9.  In  these  two  cases  almost 
identical  circumstances  of  a  peculiar  nature  led  the  court  to  deny  that  "relative 
value"  (by  which  the  court  must  have  meant  market  price,  since  value  is  always 
relative)  was  the  base  for  assessment  of  damages.  Both  cases  based  damages  on 
actual  cash  value,  or  intrinsic  value. 

In  Stcnccl  v.  Pennsylvania  Fire  Ins.  Co.  (1903)  110  La.  1019,  35  So.  271,  the 
sale  value  at  auction  was  urged  as  a  base  for  estimating  damages.  The  court 
held  that  the  fair  value  or  intrinsic  value  was  the  measure.  In  Tetcr  v.  Insurance 
Corp.  (1914)  74  W.  Va.  461,  465,  82  S.  E.  201,  the  court  said  that  "the  value  of 
a  building  is  hardly  susceptible  of  exact  ascertainment.  Hence  the  necessity  of 
resorting  to  indirect  or  circumstantial  evidence."  These  decisions  indicate  that 
courts  are  sensible  that  realty  generally  has  no  "market  price"  in  the  sense  that 
chattels  very  frequently  have.  In  one  way  or  another,  they  apply  the  "actual  value" 
rule,  which  is,  it  is  submitted,  nothing  more  than  a  statement  of  the  theory  of 
compensatory  damages,  with  an  implied  statement  that  the  "indirect  or  circum- 
stantial testimony"  of  the  Tetcr  case  wrill  be  admitted  to  prove  what  this  actual 
value  is.  Such  testimony  is.  of  course,  excluded  where  the  "market  price"  is 
deemed  the  test. 

17  The  phrase  "just  compensation"  is  used  generally  in  the  constitutions  of  the 
various  state-.  B.  [/■■  N.  Y.  Const.  (1846)  art.  1,  §  6.  Hence  its  use  in  the  cases. 
/:'    g  .  New   York   Telephone   Co.  v.  De  Noyclles  Brick   Co.    (1913)    154  App.   Div. 
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where  damages  are  compensatory.  If  there  is  a  market  price,  that  is  the  only 
evidence  admitted;  i.  c,  it  is  the  measure.18  Again,  however,  if  the  market  price 
is  an  inaccurate  measure,19  or  if  there  is  no  market  price,  the  courts  say  the  dam- 
ages should  be  measured  by  the  "actual  value  to  the  owner."20  Thus  the  same- 
ultimate  fact  is  sought  to  be  determined  in  conversion  cases,  in  fire  loss  cases,  and 
in  eminent  domain  proceedings.21 

As  to  the  practical  and  important  question,  what  evidence  is  admissible  to 
establish  actual  value,  the  cases  disclose  some  broad  tendencies.  Evidence  as  to 
cost,  condition,  or  extent  of  deterioration,  is  admissible.22  But  it  seems  error  to 
charge  a  jury  in  such  a  way  as  to  indicate  that  these  alone  determine  the  damages.23 
Expert  testimony  as  to  value  is  admissible.24  And  it  has  even  been  held  proper 
to  put  a  question  to  the  owner  in  the  form,  "What  were  the  goods  worth  to  you?"  25 
But  this  has  been  held  error  in  New  York.26  Elements  of  speculative  character, 
such  as  possibilities  for  future  increase  in  value,  seem  generally  not  to  be  allowed 
consideration,  except  in  eminent  domain  proceedings.  In  such  proceedings,  how- 
ever, such  evidence  is  generally  permitted,  on  the  theory  that  an  owner  may  show 
that  value  of  his  land  which  will  result  from  its  most  productive  use.27 

A  very  interesting  problem  is  presented  where  one  party  attempts  to  establish 
the  actual  value  by  introducing  as  evidence  a  contract  made  with  a  third  party 
for  the  sale  of  the  identical  property.  It  has  been  held  that  this  contract  price  is 
not  the  measure  of  damages.28  A  New  York  case,  however,  has  held  that  it  is 
the  measure,  but  under  circumstances  so  exceptional  that  the  decision  should  be 
only  hesitatingly  used  as  authority.29  It  is  submitted,  however,  that  the  contract  price 

845,  847,  139  N.  Y.  Supp.  748;  Brainerd  v.  State  of  New  York  (1911)  74  Misc. 
100,  104,  131  N.  Y.  Supp.  221. 

18  Brainerd  v.   State   of  New   York,  supra,   footnote   17. 

19  In  Suburban  Land  Co.  v.  Arlington,  supra,  footnote  5,  there  seems  to  have 
been  a  real  market  price,  for  suburban  lots  of  almost  identical  characteristics  were 
for  sale.  The  market  price,  however,  was  established  by  "boom"  methods,  and 
the  court  held  that  the  market  price,  therefore,  could  not  be  the  measure  of  damage. 

20  Idaho,  etc.  Ry.  v.  Columbia,  etc.  Synod,  supra,  footnote  9. 

21  It  is  not  attempted  in  this  note  to  explore  all  the  situations  where  market 
value  sometimes  becomes  an  inadequate  measure  of  the  loss. 

22Woonsocket,  etc.  Co.  v.  New  York,  etc.  R.  R.  (Mass.  1921)  131  N.  E. 
461  (replacement  cost)  ;  Murray  v.  Postal  Telegraph  &  Cable  Co.  (1911)  210 
Mass.  188,  96  N.  E.  316  (cost)  ;  Denver  S.  P.  &  P.  R.  R.  v.  Frame  (1882)  6  Colo. 
382  (cost)  ;  see  Wamsley  v.  Atlas  Steamship  Co.  (1900)  50  App.  Div.  199,  63 
N.  Y.  Supp.  761  (cost  and  condition),  rev'd  on  other  grounds,  168  N.  Y.  533.  61 
N.  E.  896. 

23  Barker  v.  S.  A.  Lewis  Storage  &  Transfer  Co.,  supra,  footnote  9. 

24  Birmingham  Ry.  Light  &  Power  Co.  v.  Hint  on,  supra,  footnote  3;  Pascal 
v.  Chicago.  R.  I.  &  P.  R.  R.  (Iowa  1912)  139  N.  W.  279  (semble)  ;  St.  Louis. 
I.  M.  &  S.  Ry.  v.  IVeldon,  supra,  footnote  9. 

25  Southern  National  Ins.  Co.  v.  Wood  (1910)  63  Tex.  Civ.  App.  319,  133  S. 
W.  286;seeMissouri,  etc.  R\.  v.  Dement,  supra,  footnote  6,  p.  637. 

2GPrignitz  v.  McTieman  (1896)  18  Misc.  651,  43  N.  Y.  Supp.  974.  The  form 
of  the  question  was  such  that  it  might  have  permitted  an  estimate  based  on  merely 
sentimental  value.  Damages  based  on  pretium  affectionis  are  not  permitted. 
Louisville  &  N.  R.  R.  v.  Stewart  (1901)  78  Miss.  600,  29  So.  394.  The  ruling, 
therefore,  excludes  a  question  which  is  at  best  ambiguous.  But  where  the  owner 
is  merely  asked  to  give  his  opinion  as  to  the  value  of  the  goods,  he  may  testify 
thereto.  Birmingham  Ry..  etc.  Co.  v.  Hinton,  supra,  footnote  3.  The  question 
should  be  couched  so  as  to  exclude  the  possibility  of  basing  the  estimate  on  senti- 
mental value. 

27  New  York  Telephone  Co.  v.  De  Noyelles  Brick  Co.,  supra,  footnote  17. 

28  Woonsockct,  etc.  Co.  v.  New  York.  etc.  R.  R.,  supra,  footnote  22;  cf.  De- 
troit Fire  &  Marine  Ins.  Co.  v.  Borcn-Stewart  Co.  (Tex.  Civ.  App.  1918)  203 
S.  W.  382. 

89  Phillips  v.  Home  Insurance  Co.   (1908)    128  App.  Div.  528,  112  N.  Y.  Supp 
769. 
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should  be  accepted  as  the  measure,  especially  in  a  case  where  the  defendant  can 
show  that  the  plaintiff  is  under  contract  to  sell  at  a  price  lower  than  the  actual 
value  is  claimed  to  be.  In  such  a  case  the  plaintiff  has  only  lost,  in  contemplation 
of  law,  his  contract  price,  and  awarding  him  that  would  be  exact  compensation. 
It  has  been  held,  even  in  such  a  case,  that  the  contract  price  is  not  the  measure.30 
If  the  contract  price  is  such  that  it  might  have  been  foreseen  or  if  the  defendant 
had  actual  notice,  then  there  is  no  objection  to  the  use  of  this  sale  price  as  a 
measure.31  The  law  of  sales  has  found  no  difficulty  in  adopting  a  somewhat 
similar  rule  in  measuring  damages  where  there  is  a  breach  of  contract  in  failing 
to  accept  goods  not  readily  marketable.32  It  is  conceivable,  however,  that  the 
price  may  be  so  favorable  that  it  would  be  unjust  to  force  the  defendant  to  recom- 
pense the  plaintiff  for  an  injur)'  which  the  former  could  not  possibly  have  fore- 
seen. In  such  a  case  it  is  proper  to  apply  the  actual  value  rule,  i.  c,  determine 
the  compensation  by  some  extrinsic,  collateral  evidence.33  This,  of  course,  dis- 
regards the  actual  loss  suffered  by  the  injured  party,  but  it  is  in  harmony  with 
the  ordinary  rules  of  measuring  compensation,  in  that  the  defendant  is  not  held 
accountable  for  a  loss  he  could  not  have  foreseen,  or  for  a  loss  which  is  not 
"proximate." 

Chattels  have  as  a  rule  a  market  price,  and,  therefore,  the  problem  of  deter- 
mining the  actual  value  by  evidence  other  than  the  market  price  arises  com- 
paratively seldom.  The  "actual  value"  doctrine,  however,  assumes  real  impor- 
tance in  both  the  fire  policy  cases,  and  in  condemnation  proceedings.  Realty 
usually  has  no  market  in  the  sense  in  which  that  word  is  generally  accepted. 
Ordinarily  the  sale  price  of  realty  is  fixed  only  after  lengthy  negotiations,  and 
seldom  are  parcels  so  alike  that  a  price  can  be  said  at  any  time  to  be  the  market 
price  for  that  particular  kind  of  land.  It  is  of  the  utmost  importance  in  such 
cases  to  appreciate  the  real  meaning  and  limitations  of  such  phrases  as  "just  com- 
pensation" and  "actual  value."  It  is  submitted  that  the  courts  by  the  use  thereof 
are  only  setting  forth  the  ultimate  fact  to  be  found,  and  not,  as  the  language  leads 
one  to  believe,  a  measure  of  damages  based  on  a  value  inherent  in  the  thing 
itself.  There  is,  therefore,  no  need  for  a  practitioner  to  search  for  the  essence  of 
value,  but  he  may  more  profitably  search  for  evidence  which  will  legally  afford  a 
means  of  measuring  compensation  due. 


The  Effect  of  Curative  Legislation. — Retroactive  state  legislation,  unless 
it  impairs  the  obligation  of  a  contract,  or  is  a  violation  of  due  process,  or  is  ex 
post  facto,  is  constitutional ;  but  even  in  the  absence  of  express  constitutional 
inhibitions,1  and  though  so  clearly  worded  that  courts  cannot  construe  it  as 
prospective,2  such  legislation  sometimes  fails  to  accomplish  the  very  purpose  for 
which  it  was  enacted.     In  the  recent  case  of  People  ex  rel.  Sprague  v.  Clark   (III. 

30  Detroit  Eire  &  Marine  Ins.  Co.  v.  Boren-Stewart  Co.,  supra,  footnote  28. 

8i  Cf.  Hadlex  v.  Baxendalc  (1854)   9  Exch.  341. 

•'-See  Uniform  Sales  Act  §  63(3);   (1922)   22  Columbia  Law  Rev.  51. 

33  The  analogy  of  such  a  rule  to  the  ordinary  one  which  uses  market  price 
as  the  base  for  damages,  and  which  rejects  market  price  only  when  it  becomes  an 
inaccurate  measure,  is  evident. 

1  Express  prohibitions  are  contained  in  the  constitutions  of  Colorado,  Georgia, 
Missouri,  New  Hampshire,  Ohio,  Tennessee,  and  Texas.  Ohio,  however,  excepts 
curative  acts  passed  to  carry  out  the  intentions  of  parties  and  officers,  Art.  II. 
§  28,  and  some  other  states  reach  the  same  result  by  construction.  Shields  v. 
Clifton  Co.  (1894)  94  Tenn.  123,  28  S.  W.  668;  Mills  v.  Geer  (1900)  111  Ga.  275, 
36  S.  E.  673. 

2  "  .  .  .  the  courts  uniformly  refuse  to  give  to  statutes  a  retrospective 
operation,   whereby   rights   previously   vested   are   injuriously   affected,   unless   com- 
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1921)  133  N.  E.  249,  two  contiguous  school  districts  held  an  election  to  con- 
solidate into  a  single  district  and  to  elect  officers  for  the  consolidated  district. 
This  they  were  authorized  to  do.  Under  the  existing  laws  women  were  not 
entitled  to  vote.  The  defendant  was  elected  superintendent  by  a  majority  of  votes 
cast  by  both  men  and  women.  No  count  was  kept  of  the  respective  votes  and 
consequently  it  could  not  be  said  that  the  defendant  was  elected  by  a  majority  of 
the  legal  ballots  cast.  A  quo  warranto  proceeding  was  instituted  in  the  county 
court  to  oust  him  from  his  pretended  office;  judgment  was  for  the  defendant. 
On  appeal  to  the  Supreme  Court  of  the  state,  judgment  was  reversed  and  entered 
for  the  relator.  A  mandate  was  sent  to  the  lower  court  to  enter  a  judgment  of 
ouster  against  the  defendant.3  Before  such  judgment  was  entered  by  the  lower 
court,  the  legislature  passed  an  emergency  act  declaring  in  unmistakable  terms  that 
all  such  elections  should  be  deemed  valid  and  that  all  actions  pending  on  the 
validity  of  such  an  election  should  abate.4  The  defendant  forthwith  petitioned 
for  a  rehearing  on  the  ground  that  the  curative  statute  affected  his  case,  and  a 
stay  of  execution  was  granted  until  his  petition  could  be  heard.  On  appeal  from 
an  order  denying  the  petition,  the  court  held  that  no  cause  of  action  was  pending, 
and  that  the  statute  therefore  did  not  affect  the  defendant's  case. 

This  decision  evokes  the  following  questions :  first,  should  the  legislation  be 
interpreted  as  retrospective ;  second,  if  retrospective,  is  the  particular  statute  con- 
stitutional; third,  what  is  the  effect  of  such  statutes  on  pending  suits  and  final 
judgments?  A  fourth  question,  not  raised  by  the  facts  of  the  principal  case,  is 
the  effect  of  such  a  statute  on  a  final  judgment  where  a  new  remedy  by  way  of 
appeal  is  provided. 

The  statute  in  the  principal  case  was  without  doubt  intended  as  retroactive. 
That  it  was  within  the  power  of  the  legislature  to  declare  such  an  election  legal 
is  clear.5  If  the  action  of  ouster  had  been  commenced  before,  but  was  still  pend- 
ing when  the  act  went  into  effect,  the  court  would  have  been  bound  to  give  effect 
to  the  validating  statute  ;6  a  fortiori,  if  the  action  had  been  commenced  after  the 
passage  of  the  validating  statute.7  But  where  final  judgment  has  been  entered,  and 
all  the  existing  methods  of  appeal  have  been  exhausted,  there  is  no  way  in  which 
the  court  can  entertain  a  petition  to  reopen  the  case.  The  Illinois  Practice  Act 8 
provides  that  when  the  Supreme  Court  has  rendered  its  final  decree  the  cause 
is  no  longer  pending.9  Filing  a  petition  for  a  rehearing,  and  granting  a  stay  of 
execution  left  the  judgment  in  full  force  as  of  the  date  of  its  rendition.10     The 

pelled  to  do  so  by  language  so  clear  and  positive  as  to  leave  no  room  to  doubt  that 
such  was  the  intention  of  the  legislature."  Chew  Heong  v.  United  States  (1884) 
112  U.  S.  536,  559,  5  Sup.  Ct.  255. 

3  People  v.  Clark  (1921)  298  111.  170,  131  N.  E.  260. 

4  Illinois,  Laws  1921,  p.  796. 

5  "That  the  power  of  ratification  as  to  matters  within  their  authority  may  be 
exercised  by  Congress,  state  governments,  or  municipal  corporations  is  also  ele- 
mentary." United  States  v.  Heinszcn  (1907)  206  U.  S.  370,  382,  27  Sup.  Ct.  742. 
See  Forstcr  v.  Forster  (1880)  129  Mass.  559,  565,  566,  for  enumeration  of  cases 
where  the  legislatures  may  pass  curative  acts. 

«McFaddin  v.  Evans-Snider-Bucl  Co.  (1902)  185  U.  S.  505,  22  Sup.  Ct.  758; 
Lovejov  v.  Bceson    (1898)    121   Ala.  605,  25   So.   599;   People  v.   Chynoweth    (111. 

1922)  133  N.  E.  699;  People  v.  Benton  (111.  1922)  133  N.  E.  700.  In  the  last  two 
cases,  and  in  the  instant  case,  the  validating  statute  was  the  same.  The  court 
properly  gave  no  effect  to  the  abatement  clause,  cf.  infra,  footnote  24,  but  correct- 
ly decided   the  case  under  the   statute  legalizing  the   election. 

The  Eleventh   Amendment  operated  retroactively  on  pending  suits.     Holliiu/s- 
worth  v.  Virginia  (U.  S.  1798)  3  Dall.  *378. 
7  Allen  v.  Archer   (1860)    49  Me.  346. 
8§  80. 

9  Theological  Seminary  v.  People  (1901)   189  111.  439,  59  N.  E.  977. 
*°  Lester  v.  -People  (1894)   151  111.  408,  37  N.  E.  1004. 
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court  at  this  juncture  was  without  power  to  grant  a  rehearing  and  properly  denied 
the  petition.  While  a  rehearing  may  be  granted  when  newly  discovered  evidence 
is  offered,11  and  while  a  judgment  may  be  vacated  under  certain  circumstances 
on  the  ground  of  fraud  in  obtaining  it,12  a  judgment,  obtained  under  either  of 
ihese  circumstances,  lacks  finality  since  the  court  has  not  passed  on  all  the  ma- 
terial facts  of  the  case,  being  prevented  from  doing  so  in  the  former  situation  be- 
cause of  the  reasonable  inability  of  the  petitioner  to  discover  the  evidence  at  the 
trial,  and  in  the  latter  by  the  fraud  of  the  successful  party.  In  the  principal  case 
the  court  considered  everything  necessary  for  a  final  adjudication,  all  the  facts 
and  all  the  existing  law  ;  the  available  remedies  of  appeal  had  been  exhausted  and 
the  court  was  incapable  of   reopening   its  final   judgment. 

In  those  cases  where  the  statute  not  only  validates  the  defective  proceeding, 
but  also  provides  a  new  remedy  by  way  of  review,  the  court  is  no  longer  without 
power  to  reopen  the  case,  provided  such  a  statute  is  constitutional.  Does  such  a 
statute  violate  the  obligation  of  a  contract?  Some  authorities  have  adopted  the 
view  that  a  final  judgment  is  a  contract  and  that  legislation  in  any  way  affecting 
the  judgment  is  a  violation  of  Article  1,  Section  10  of  the  United  States  Constitu- 
tion.13 A  judgment,  according  to  the  better  view,  is  in  no  sense  a  contract,  be- 
cause the  distinctive  mark  of  a  contract  is  lacking;  namely,  the  assent  of  the 
parties.14  If  a  judgment  were  a  contract,  it  should  not  be  binding  on  persons 
who  lack  contractual  capacity,  yet  a  judgment  even  in  a  tort  action  is  enforeible 
against  an  infant.  While  a  statute  providing  a  means  of  reopening  a  judgment 
on  a  contract  is  unconstitutional,  it  is  so  because  it  affects  the  remedy  vital  to  the 
maintenance  of  the  obligation,  and  not  because  it  attacks  the  judgment.1" 

Prior  to  the  Fourteenth  Amendment  there  was  no  federal  constitutional  guar- 
anty against  state  legislative  deprivation  of  property.  Accordingly,  since  it  did 
not  regard  a  judgment  as  a  contract,  the  United  States  Supreme  Court  declared 
constitutional  an  act  granting  a  new  trial  after  a  final  judgment  of  a  court  of 
probate  had  rejected  a  will  and  vested  property  in  the  next  of  kin.16  Does  the  due 
process  clause  of  the  Fourteenth  Amendment  prohibit  the  legislature  from  creating 
a  new  remedy  by  way  of  review  from  a  final  judgment?  In  Louisiana  v.  Mayor  of 
New  Orleans17  a  judgment  obtained  against  a  municipality  in  a  statutory  tort 
action  was  held  to  vest  no  property  rights  in  a  successful  plaintiff,  and  a  statute 
preventing  the  municipality  from  collecting  a  tax  provided  to  meet  the  judgment 
was  held  constitutional.  In  concurring,  Mr.  Justice  Bradley  stated  that  a  judg- 
ment in  a  non-statutory  tort  action  "is  founded  on  absolute  right  and  is  as  much 

11  Beers  v.  West  Side  R.  R.   (1905)    101  App.  Div.  308,  91   N.   Y.  Supp.  957. 

12  For  a  discussion  of  fraud  as  the  basis  for  setting  aside  judgments,  see 
(1921)   21  Columbia  Law  Rev.  269. 

"Germania  Bank  v.  Suspension  Bridge  (1899)  159  N.  Y.  363,  54  N.  E.  33; 
Weaver  v.  I.apsley  (1869)  43  Ala.  224.  The  conception  that  a  judgment  is  a  con- 
tract is  found  in  3  Bl.  Comm.  *160;  but  see  Livingston  v.  Livingston  (1903)  173 
NT.  Y.  377,  386,  387,  66  N.  E.  123. 

"Garrison  v.  City  of  N.  V.  (U.  S.  1874)  21  Wall.  196;  O'Brien  v.  Young 
(1884)  95  X.  Y.  428;  Peerce  v.  Kitzmillcr  (1882)  19  W.  Va.  564.  "The  contracts 
protected  by  the  Constitution  are  those  to  the  terms  of  which  the  parties  have 
assented."  Hall,  Constitutional  Law  (1915)  §  228.  It  does  not  protect  quasi- 
contracts  or  obligations  arising  out  of  tort.  Black,  Constitutional  I.arc  (3d  ed 
1910)  §  283.  Thus,  where  the  obligation  is  to  return  money  paid  by  mistake, 
■  t  i-,  not  within  the  intendment  of  Art.  1,  §  10,  though  (by  legal  fiction)  it  may 
be  enforced  by  an  action  in  form  ex  contractu.  State  v.  City  of  Nczv  Orleans 
I  1X86)  38  La.  Ann.  *119. 

"Edwards  v.  Kearzey  (1877)  96  U.  S.  595;  Merchants  Bank  v.  Ballon  (1899) 
98  \'a.  112.  32  S.  E.  481.  "Even  a  judgment  founded  on  a  contract  is  no  contract." 
Morley  v.  Lake  Shore  Ry.   (1892)   146  U.  S.  162,  169,  13  Sup.  Ct.  54. 

"Colder  v.  Hull  ( U.  S.  1798)  3  Dall.  *386. 

17  ( 1883)  109  U.  S.  285,  3  Sup.  Ct.  211. 
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an  article  of  property  as  anything  else  that  a  party  owns."  18  But  in  the  later  case 
of  Frceland  v.  Williams}9  the  Supreme  Court  held  that  a  judgment  vested  no 
right  though  the  judgment  was  based  on  a  non-statutory  action  in  tort.  Again,  a 
judgment,  final  under  existing  law,  rendered  on  application  for  a  certificate  of 
citizenship,  even  where  the  certificate  entitled  the  holder  to  a  division  of  lands, 
was  held  to  create  no  vested  rights  in  property.20  And  where  a  statute  created  a 
means  of  reviewing  a  final  award  of  damages  to  the  owner  of  condemned  prop- 
erty, it  was  held  that  no  rights  had  been  vested  by  the  final  award.21  An  opposite 
result  has  been  reached  by  many  state  courts.  A  judgment  for  the  payment  of 
money  is  said  to  vest  in  its  owner  property  rights,  and  therefore  it  is  held  that 
a  statute  creating  a  new  remedy  by  way  of  appeal  is  a  deprivation  of  property 
without  due  process.22  The  argument  advanced  by  the  federal  courts,  that  the 
only  right  asserted  is  the  exemption  of  these  judgments  from  review,23  is  the 
sounder  doctrine.  Where  it  is  admittedly  within  the  power  of  the  legislature  to 
change  the  legal  effect  of  certain  given  facts  which  have  already  occurred,  a 
final  judgment  before  the  remedial  act  is  passed  is  simply  declaratory  of  the  law 
existing  at  the  time  of  the  final  judgment.  Where  the  statute  does  not  attempt  to 
set  aside,  modify,  or  impair  such  a  judgment,24  but  merely  to  allow  the  reopening 
of  it,  the  intervention  of  a  final  judgment  should  not  prevent  the  legislature  from 
legalizing  a  transaction  where  it  might  properly  have  done  so  in  the  first  instance. 
Behind  these  state  court  decisions,  indeed  often  expressed,  is  a  feeling  of  antagon- 
ism on  the  part  of  the  courts  toward  alleged  legislative  encroachment  upon  the 
judicial  function,  and  a  feeling  that  the  unsuccessful  party  has  had  his  day  in 
court  and  should  not  be  permitted  to  have  another.25  The  state  constitution 
affords  ample  protection  against  the  former,  and  the  latter  objection  is  no  more 
cogent  than  where  a  final  judgment  is  reopened  for  fraud  or  new  evidence. 

If  the  statute  in  the  instant  case  had  provided  a  new  remedy  by  way  of 
review,  the  purpose  of  the  statute  clearly  could  have  been  accomplished  under 
the  federal  rule.  Even  under  the  decisions  holding  that  a  judgment  for  a  sum 
of  money  vests  property  rights,  it  is  inconceivable  that  those  courts  would  regard 
a  judgment  declaring  an  election  illegal  and  ousting  the  defendant  from  office 
as  vesting  property  in  the  plaintiff.26     Similarly,  a  court  would  probably  be   loath 

18  /fei'd.  291. 

19  (1889)   131  U.  S.  405,  9  Sup.  Ct.  763. 

20  Stephens  v.  Cherokee  Nation  (1899)  174  U.  S.  445,  19  Sup.  Ct.  722,  approved 
in  Wallace  y.  Adams  (1907)  204  U.  S.  415,  421  et  seq.,  27  Sup.  Ct.  363. 

21  Garrison  v.  City  of  New  York,  supra,  footnote  14. 

22  Hill  v.  Town  of  Sunderland  (1831)  3  Vt.  507  (appeal  on  new  grounds  from 
final  award  by  road  commission)  ;  Griffin's  Ex'r  v.  Cunningham  (1870)  61  Va. 
31  (appeal  from  de  facto  court)  ;  Livingston  v.  Livingston,  supra,  footnote  13  (ap- 
peal from  decree  awarding  alimony,  O'Brien,  /.,  dissenting  and  pointing  out  that 
there  are  no  property  rights  in  such  a  decree). 

23  See  Stephens  v.  Cherokee  Nation,  supra,  footnote  20,  p.  478;  Frecland  v. 
Williams,  supra,   footnote   19,  p.  420. 

24  Such  a  statute  would  be  unconstitutional.  See  Stephens  v.  Cherokee  Nation, 
supra,  footnote  20,  p.  478. 

25  See  Atkinson  v.  Dunlop  (1862)  50  Me.  Ill,  116. 

26  If  the  defendant  in  the  instant  case  had  brought  a  new  action  to  be  declared 
legally  elected,  he  should  have  been  successful.  Cf.  Schneck  v.  City  of  Jefferson- 
ville  (1899)  152  Ind.  204,  52  N.  E.  212.  His  election  was  declared  legal  by  the 
legislature;  he  should  be  able  to  compel  the  courts  so  to  declare.  Cf.  Steele  Coun- 
ty v.  Erskine  (C.  C.  A.  1899)  98  Fed.  215;  Town  of  Guilford  v.  Cornell  (N.  Y. 
1854)  18  Barb.  615;  Wrought  Iron,  etc.  Co.  v.  Town  of  Attica  (1890)  119  N.  Y. 
204  23  N.  E.  542.  By  such  a  new  action  the  technical  difficulty  of  reopening  a 
final  judgment  would  be  avoided.  In  New  York  a  judgment  is  said  to  vest 
rights.  Livingston  v.  Livingston,  supra,  footnote  13.  But  in  dealing  with  munici- 
palities, the  court  in  the  Cornell  case  rendered  its  decision  as  if  there  were  no^ 
vested  right  in  a  judgment  that  a  claim   for  money  spent  to  the  use  of  the  town 
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to  regard  such  a  judgment  as  a  contract.  It  seems,  therefore,  that  if  the  statute 
had  provided  a  new  remedy  it  would  have  been  effective  even  in  the  state 
courts.27 


The  Passing  of  Property  As  Affected  by  a  Bill  of  Lading  to  the  Seller's 
Order. — The  use  of  the  artificial  concept  "property"  in  the  law  of  sales  of  goods, 
has  inevitably  produced  some  difficulties.  Whether  the  policy  of  one-worded 
brevity  in  describing  complex  and  varying  groups  of  phenomena  should  prevail 
despite  the  resulting  vagueness,  is  as  a  practical  matter  no  longer  arguable,  for 
the  Sales  Act  adopts  the  term  and  requires  one  categorically  to  decide  who  has 
the  "property"  as  a  basis  of  determining  certain  legal  consequences.  It  provides, 
for  example,  that  the  seller  may  sue  for  the  price  when  the  property  in  the  goods 
has  passed  to  the  buyer.1  In  the  recent  case  of  Rosenberg  Bros.  &  Co.  v.  F.  S. 
Buffum  Co.  (1st  Dept.  1922)  199  App.  Div.  482,  191  N.  Y.  Supp.  788,  the  seller, 
pursuant  to  a  contract  for  unascertained  goods  under  which  the  buyer  was  to  pay 
the  freight,  shipped  the  goods  by  carrier,  taking  a  bill  of  lading  to  his  own  order. 
The  buyer  having  refused  to  receive  the  goods,  the  seller  sued  for  the  purchase 
price  on  the  theory  that  the  property  had  passed  to  the  buyer.  The  court  denied 
recovery  on  two  grounds:  (1)  that  there  was  no  appropriation  because  the  goods 
were  shipped  without  authorization;2  (2)  that  by  making  the  goods  deliverable  to 
himself,  the  seller  reserved  the  property.  The  court  devoted  most  of  its  attention 
to  the  latter  ground;  and  this  point  only  will  be  here  discussed.  The  dilemma  of 
the  court  is  obvious,  for  the  Act  expressly  says  that  where  the  bill  of  lading  is  to 
the  seller's  order,  he  retains  the  property,  even  though  the  Act  adds  that  such 
property  shall  be  deemed  to  be  only  for  the  purpose  of  securing  performance  if  the 

was  not  a  legal  liability;  and  in  the  Town  of  Attica  case  as  if  a  judgment  declar- 
ing there  was  no  legal  liability  for  a  claim  for  services,  did  not  vest  rights.  It 
hardly  seems  as  if  the  fact  that  in  the  Livingston  case  the  judgment  awarded 
damages,  while  in  the  other  two  cases  it  established  the  validity  of  a  defense, 
should  account  for  the  different  results.  See  Merchants  Bank  v.  Ballou,  supra. 
footnote  15,  p.  119. 

27  There  is  slight  authority  for  the  view  that,  under  facts  as  in  the  instant  case, 
equity  could  enjoin  the  enforcement  of  the  law  judgment.  See  Pecrce  v.  Kitz- 
millcr,  supra,  footnote  14,  p.  581 ;  Frccland  v.  Williams,  supra,  footnote  19,  p.  420. 

x§  63  (1). 

2  The  contract  left  the  destination  and  routing  blank;  the  time  of  shipment  was 
October-November,  seller's  option.  Not  having  received  the  contemplated  in- 
structions as  to  shipping  from  the  buyer  in  New  York,  who  also  had  a  branch  in 
South  America,  the  seller  in  California  shipped  the  goods  to  New  York  in 
November.  No  authority  to  do  so  having  been  given  by  the  buyer,  an  assent  on  his 
part  could  not  be  implied,  and  there  was,  therefore,  no  appropriation  of  the 
goods.  The  seller  must  act  strictly  in  accordance  with  the  authority  given  ex- 
pressly or  impliedly  by  the  buyer,  and  if  the  goods  have  not  been  sent  by  the 
agreed  route  or  are  misdirected,  there  is  no  appropriation,  and  the  property  does 
not  pass.  St.  John  Bros.  v.  Falkson  (Mass.  1921)  130  N.  K.  51 ;  see  Williston, 
Sales  (1909)  400,  401  and  cases  there  cited.  If  no  place  of  delivery  is  mentioned, 
the  seller's  place  of  business  is  the  place  of  deliver}'.  Uniform  Sales  Act  §  43  (1); 
Miller  &  Sons  v.  Sergeant  Co.  (1920)  191  App.  Div.  814,  182  N.  Y.  Supp.  382.  It 
the  court  is  correct  on  this  point,  it  seems  that  the  seller  could  not  recover  for 
breach  of  contract  either.  But  the  court's  conclusion  is  arguable.  The  buyer 
was  in  default  in  not  having  given  the  contemplated  shipping  instructions,  and  the 
shipper  shipped  the  goods  to  the  buyer's  main  place  of  business.  It  is  significant 
that  the  buyer  first  refused  the  goods  on  the  ground  that  the  contract  was  made 
by  an  agent  without  authority,  and  not  on  the  ground  that  the  shipment  to  New 
York  was  unauthorized.  Shipment  was  to  be  in  October  or  November  and  it  was 
November  29th  when  the  goods  arrived  in  New  York.  By  the  terms  of  the  con- 
lipment  was  contemplated  and  not  that  the  seller's  place  of  business  should 
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property  would  have  passed  to  the  buyer  except  for  the  form  of  the  bill  of  lading.3 
Hence  it  is  extremely  difficult  in  the  face  of  this  section  to  say  that  the  property 
has  passed  to  the  buyer  so  as  to  enable  the  seller  to  recover  the  price.  It  is  sub- 
mitted, nevertheless,  that  the  court's  conclusion  is  the  less  desirable  view;  but  any 
criticism  of   it  is  ultimately  directed  at  the  wording  of  the  Act. 

The  Act,  in  two  sections,  speaks  of  property  passing  when  the  parties  intend 
it  to  pass.4  As  a  matter  of  fact  and  of  sound  theory,  property  is  a  legal  conse- 
quence attached  by  law  to  the  acts  and  expressions  of  the  parties  as  evinced  by  the 
contract.  The  buyer  and  seller  rarely  think  of  or  mention  the  moment  of  time 
at  which  they  desire  some  abstraction  to  be  transferred  from  one  to  the  other ;  at 
most  they  think  about  the  right  to  get  the  goods  and  what  must  first  be  done. 
Property  is  a  description  of  the  conclusion  drawn  from  the  presence  of  certain 
attributes.  It  is  not  an  indissoluble  thing,  but  an  aggregate  of  certain  standardized 
elements  which  may  be  grouped  variously.  That  the  courts  have  recognized  a  di- 
vision of  the  "bundle  of  rights"  is  apparent  from  their  use  of  such  terms  as  "gen- 
eral property"  and  "special  property"  ever  since  the  word  "property"  came  into 
vogue  in  legal  terminology.  The  prime  attributes  are  the  risk  of  loss ;  the  right 
to  the  specific  goods ;  the  right  to  possession  until  some  act,  e .  g.,  payment  is 
performed;  and  an  unprivileged  power  of  disposal.  The  first  two  are  of  vital 
importance,  for  they  represent  the  chief  economic  interest  in  the  goods.  If  the 
buyer  has  these  two,  it  may  well  be  said  that  the  goods  are  his,  as  between  him 
and  the  seller,  and  in  colloquial  language,  "having  the  property"  means  just  that. 
Like  a  complete  owner,  the  buyer  must  then  bear  the  brunt  of  accidental  de- 
struction, and  he  has  an  assignable  right  to  secure  the  goods  upon  tender.  Since 
performance  is  contemplated,  he  regards  the  goods  as  his  for  most  purposes. 

Property,  as  used  in  the  Act,  could  scarcely  mean  full  ownership,  for  prac- 
tically never  is  there  such  a  situation  in  a  buyer-seller  relationship.  In  an  F.  O.  B. 
seller's  place  case,  like  the  instant  case,  the  interest  which  the  seller  retains  by  tak- 
ing the  bill  of  lading  to  his  own  order  seems  to  consist  merely  of  a  right  to  pos- 
session until  payment,  and  a  power  to  pass  a  so-called  "indefeasible  title"  to  an 
innocent  purchaser  for  value.  The  seller  has  definitely  appropriated  the  goods  to 
the  contract,  and  merely  maintains  what  may  be  called  a  lien  for  his  protection. 
The  contract  in  the  instant  case  specifically  provided  that  the  risk  of  loss  was 
on  the  buyer,  and  the  court  expressly  admitted  that  the  buyer  could  tender  the 
purchase  price  and  recover  the  specific  goods.  In  the  typical  case  of  an  uncon- 
ditional contract  for  specified  goods,  the  seller  in  possession  retains  an  unpaid 
seller's  lien  and  a  power  of  disposal.5  Such  a  case  is  a  complete  analogy  to  the 
instant  case,  the  same  two  elements  being  retained  by  the  seller.  Yet  it  is 
agreed  that  in  the  former  case  property  presumptively  passes.  It  would  seem, 
therefore,  that  the  only  way  to  give  proper  effect  to  the  provision  that  the  prop- 
erty resulting  from  the  form  of  the  bill  of  lading  shall  be  deemed  merely  for 
the  purpose  of  security,  is  to  hold  that  "property"  is  there  used  in  the  more 
restricted  sense  of  lien.  The  reason  for  distinguishing  between  a  bill  of  lading 
to  the  buyer's  order  (where  the  seller  is  said  to  retain  merely  the  right  to  pos- 
session)6 and  one  to  the  seller's  order,  is  that  in  the  latter  case  the  seller  has  the 
power  of  disposal  which  he  does  not  have  in  the  former.7     It  is  interesting  to  note 

be  the  place  of  deliver}'.  The  words  "F.  O.  B.  Pacific  coast  rail  shipping  point" 
in  the  contract  were  among  the  terms  of  payment  and  not  of  shipment. 

3§  20  (2).  *§§  18  (1),  19. 

5  §  S3  (a)    (unpaid  seller's  lien)  ;  §  25  (power  of  disposal). 

6_§  20   (3). 

7  Professor  Williston  was  using  the  iron-bound  concept  of  property,  or  title,  as 
an  indivisible  unit,  and  felt  the  difficulty  of  passing  to  an  innocent  purchaser  title 
which  the  vendor  did  not  have. 
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that  the  English  Sales  of  Goods  Act  states  that  in  the  latter  case  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of  disposal.8  Professor  Williston  speaks 
of  the  buyer  as  having  the  beneficial  interest  in  the  goods,  in  the  nature  of  an 
equitable  property  right,  and  says  that  the  effect  of  the  seller's  naming  himself 
as  consignee  should  not  be  greater  than  is  necessary  for  security,  comparing  the 
case  to  that  of  a  conditional  sale,  or  a  sale  followed  by  a  common  law  mortgage 
back.9  In  a  conditional  sale  the  seller's  interest,  whether  or  not  it  is  called 
property,  is  again  analogous  to  the  seller's  interest  in  the  instant  case,  and  here 
again,  at  common  law,  the  courts  permitted  a  recovery  of  the  price  where  the 
buyer  wrongfully  refused  to  perform  his  contract,  thus  apparently  indicating  that 
the  buyer  had  the  substantial  interest.10 

The  decisions  do  not  afford  any  great  help  toward  definitely  settling  the 
question.  Several  English  cases  have  tended  toward  the  position  that  taking  a 
bill  of  lading  to  the  seller's  order  raises  a  strong  inference  of  property  in  the 
seller,  and  have  favored  the  view  that  it  is  the  intent  that  property  should  not 
pass  until  the  draft  attached  to  the  bill  of  lading  is  accepted.11  The  presumption 
is  rebuttable,  however,  since  the  seller's  intention  controls.12  This  is  a  justifiable 
position  if  property  is  conceived  to  be  a  unit  and  if  there  is  assumed  an  actual 
intent  to  pass  the  abstract  property.  It  finds  support  in  a  recent  New  York  case,13 
and  probably  in  the  instant  case.  But  if  the  seller's  intention  is  to  retain  prop- 
erty until  the  draft  is  accepted,  the  form  of  the  bill  of  lading  would  be  im- 
material. The  property,  therefore,  would  remain  in  the  seller  even  where  the 
bill  of  lading  runs  to  the  buyer,  thus  giving  no  effect  to  the  difference  of  wording 
in  the  Act,  recognized  in  some  cases.14  Some  American  cases  before  the  Act,  by 
denying  replevin  by  the  buyer15  and  by  allowing  the  chattel   to  be   attached  on 

8  (1893)  St.  56  &  57  Vict.  c.  71,  §  19. 

9  Williston,  op.  cit.  418,  419.  The  beneficial  interest  vests  in  the  buyer  upon 
shipment.     Williston,  Contracts   (1920)    §  1824. 

™Port  Huron  Mach.  Co.  v.  Hurto  (1912)  154  Iowa  435,  135  N.  W.  31;  White 
v.  Solomon  (1895)  164  Mass.  516,  42  N.  E.  104.  These  decisions,  however,  might 
be  partly  due  to  the  tendency  in  a  limited  number  of  jurisdictions  to  permit  a 
recovery  of  the  price  whenever  the  buyer  had  wrongfully  refused  a  tender. 

11  The  Derfflinger  (1918)  118  L.  T.  (n.  s.)  521;  see  The  Prinz  Adalbert  [1917] 
A.  C.  586,  590;  cf.  Biddell  Bros.  v.  Clemens  Horst  Co.  [19111  1  K.  B.  934,  956. 
the  dissent  therein  being  approved  as  the  basis  for  the  appellate  court's  decision, 
[1912]  A.  C.  18. 

12  Joyce  v.  Swann  (1864)  17  C.  B.  (n.  s.)  *84  (property  passed  to  the  buyer 
so  as  to  give  him  an  insurable  interest)  ;  Mirabita  v.  Imperial  Ottoman  Bank 
(1878)  L.  R.  3  Ex.  D.  164  (trover  lying  after  tender  by  a  buyer,  property  passing 
at  that  time).  Both  these  cases  were  before  the  English  Sales  of  Goods  Act.  See 
Burdick,  Sales  (5th  ed.  1913)  §  112.  It  can  be  argued  that  the  "property"  reserved 
is  a  lien  which  is  discharged  by  a  tender. 

™Boss  v.  Hutchinson  (1918)  182  App.  Div.  88,  169  N.  Y.  Supp.  513.  The 
court  said  that  irrespective  of  the  form  of  the  bill  of  lading  the  property  would 
not  pass  until  the  draft  was  paid.  But  cf.  International  Cheese  Co.  v.  Garra  (1921) 
114  Misc.  543,  187  N.  Y.  Supp.  300,  allowing  the  seller  to  recover  the  price  from 
the  buyer.  No  bill  of  lading  was  mentioned  although  the  goods  were  shipped  by 
carrier.  Cf.  Pottash  v.  Cleveland-Akron  Bag  Co.  (1921)  197  App.  Div.  763,  189 
X.  Y.  Supp.  375. 

"See  Georgia  Marble  Finishing  Works  v.  Minor  (1917)  128  Ark.  124,  193 
S.  W.  498  (not  under  the  Act).  A  point  that  is  hard  to  meet  in  attacking  the  view 
that  the  seller  reserves  the  property  is  the  fact  that  in  §  19  the  appropriation  is 
merely  a  rule  of  presumption,  while  in  §  20  (2)  the  rule  is  stated  substantively. 
Cut  suppose  a  contract  for  specified  goods  and  that  the  seller  ships  by  a  bill  of 
lading  to  his  own  order:  property  would  pass  to  the  buyer  on  the  making  of  the 
contract.     Cf.  authorities,  supra,  footnote  12. 

*  Hopkins  v.  Cowen   (1899)  90  Md.  152,  44  Atl.  1062.    The  buyer  tendered  the 
price  and  brought  replevin.    This  case  is  at  odds  with  all  the  views. 
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execution  against  the  seller,10  held  that  title  remained  in  the  seller.  On  the  other 
hand,  many  cases  involving  goods  shipped  F.  O.  B.  seller's  place  or  C.  I.  F.  with 
a  bill  of  lading  to  the  seller,  and  lost  en  route,  have  held  that  property  passed  to 
the  buyer  on  shipment,  the  delivery  to  the  carrier  being  an  unconditional  appro- 
priation.17 These  cases  really  decide  only  that  the  risk  of  loss  is  on  the  buyer, 
the  property,  in  the  large  sense,  being  distributed  between  both  parties.  What 
happens,  however,  is  that  the  seller  tenders  a  bill  of  lading  to  the  buyer  for 
goods  lying  at  the  bottom  of  the  sea,  or  destroyed  by  a  railway  wreck,  and  on 
the  buyer's  refusal  to  take  it,  the  seller  is  permitted  to  sue  for  the  purchase  price. 
A  fortiori,  such  an  action  should  lie  where  the  buyer  wrongfully  refuses  to  accept 
the  tender  of  a  bill  of  lading  representing  deliverable  goods.18  The  same  motions 
of  shipping  and  tendering  are  gone  through ;  the  seller  has  performed,  as  regards 
the  goods,  the  last  act  required  by  the  contract.  Furthermore,  the  principle  here 
contended  for  seems  to  have  been  recognized  under  the  Act  in  a  dictum  in  a 
federal  case  19  and  in  a  recent  Minnesota  case  denying  trover  against  the  carrier 
for  delivering  upon  the  buyer's  demand,  although  the  bill  of  lading  ran  to  the 
seller  and  was  in  possession  of  a  bank.20  And  in  an  English  prize  case  where  the 
court  had  to  decide  whether  the  goods  belonged  to  the  neutral  buyer  or  the 
German  shipper  to  whose  order  the  bill  of  lading  ran,  the  court  properly  held 
that  the  property  had  passed  to  the  buyer  on  shipment.21 

It  is  true  that  the  instant  case  might  be  sustained  on  the  first  ground  men- 
tioned above,  but  in  view  of  the  importance  and  difficulty  of  the  problem,  it  is 
earnestly  hoped  that  the  New  York  Court  of  Appeals  will  pass  upon  the  question. 
It  is  submitted  that  a  proper  evaluation  of  the  interests  of  the  parties,  in  the 
light  of  the  decisions  on  analagous  situations,  leads  to  the  conclusion  that  the  sub- 
stantial interest,  which,  within  the  intendment  of  the  Act,  justifies  an  action  for 
the  price,  is  in  the  buyer. 


Ratification  of  Contract  by  Undisclosed  Principal. — In  the  recent  case  of 
Barnett  Bros.  v.  Lynn  (Wash.  1922)  203  Pac.  389,  an  incorporated  fruit  growers' 
association  in  its  own  name  made  a  contract  to  sell  fruit  to  the  plaintiff.  A 
shareholder  of  the  corporation,  pursuant  to  an  agreement  with  the  corporation, 
made  part  delivery  and  was  paid  therefor.     The  balance  was   not  delivered.     The 

16  Kentucky  Refining  Co.  v.  Globe  Refining  Co.  (1898)  104  Ky.  559,  47  S.  W. 
602;  cf.  Motch  &  Merrywcathcr  Mach.  Co.  v.  Sidney  Much.  Tool  Co.  (1919)  12 
Ohio  App.  266  (under  the  Act). 

"Smith  Co.,  Ltd.  v.  Moscahlades  (1920)  193  App.  Div.  126,  183  N.  Y.  Supp. 
500;  Glanser  v.  Armsby  Co.  (1917)  100  Misc.  476,  165  N.  Y.  Supp.  1006  (the 
court,  p.  481,  in  contrast  to  the  instant  case,  said  that  the  general  property  passed 
to  the  buyer  subject  to  the  right  of  the  seller  to  retain  a  special  propery  in  the 
goods  as  security  for  payment)  ;  Alderman  Bros.  Co.  v.  Westinghouse  Airbrake 
Co.  (1918)  92  Conn.  419,  103  Atl.  267  (the  court  said  that  the  seller  merely  re- 
served a  jus  disponendi)  ;  see  (1921)   21  Columbia  Law  Rev.  101. 

18  It  might  be  argued  that  the  seller  has  goods  which  he  can  resell,  and  hence 
will  be  fully  compensated  by  recovering  for  breach  of  contract.  But  the  Act 
distinguishes  between  a  recovery  of  the  purchase  price  and  a  recovery  for  a 
breach,  regarding  the  former  as  more  desirable.  See  discussion  in  (1922)  22 
Columbia  Law  Rev.  51,  53. 

19  See  Lipschitz  v.  Napa  Fruit  Co.  (C.  C.  A.  1915)  223  Fed.  698,  705,  706. 
20Banik  v.  Chicago,  M.  &  St.  P.  Ry.    (1920)    147  Minn.   175,   179  N.  W.  899. 

The  seller,  by  attaching  the  bill  of  lading  to  a  draft,  attempted  to  reserve  an  in- 
terest. The  court,  however,  said  that  under  the  circumstances  of  the  case,  which 
amounted  to  prepayment,  property  passed.  It  is  difficult  to  sustain  the  decision, 
however,  in  denying  trover  against  the  carrier,  since  the  contract  of  bailment  was 
between  the  seller  and  carrier. 

21  The  Parchim  [1918]  A.  C.  157.  But  cf.  the  wording  of  the  English  Sales  of 
Goods  Act  §  19,  and  cases,  supra,  footnote  11. 
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plaintiff  sued  the  shareholder  as  the  undisclosed  principal  of  the  fruit  growers' 
association,  alleging  ratification.1  A  demurrer  to  the  complaint  was  overruled  on 
the  ground  that  the  defendant,  though  an  undisclosed  principal,  had  accepted 
benefits  under  the  contract,  and  had  therefore  ratified  it.2 

It  is  generally  said  that  only  those  acts  of  A  can  be  ratified  which  he  did 
intending  and  purporting  to  act  as  an  agent,  and  that  consequently  an  undisclosed 
principal  3  cannot  ratify.4  In  the  discussion  of  the  problem  five  types  of  cases  will 
be  considered:  (1)  where  A  makes  a  contract  with  T,  intending  and  purporting 
to  act  for  P ;  (2)  where  A  makes  a  contract  with  T,  intending  and  purporting  to 
act  for  himself ;  (3)  where  A  makes  a  contract  with  T,  intending  to  act  for  him- 
self, but  purporting  to  act  for  P;  (4)  where  A  makes  a  contract  with  T,  intend- 
ing and  purporting  to  act  for  an  unnamed  principal;  and  (5)  where  A  makes  a 
contract  with  T,  intending  to  act  for  P,  but  purporting  to  act  for  himself. 

Where  A  makes  a  contract  with  T,  intending  and  purporting  to  act  for  P, 
the  law  is  that  P   can   ratify.5     This  is  the  usual  case  of   ratification. 

Where  A  intends  and  purports  to  act  for  himself,  P  cannot  ratify.6  Such  a 
rule  seems  sound.  If  P  had  authorized  A  to  enter  into  just  such  a  contract  as  A 
made,  but  A  made  it  intending  and  purporting  to  act  for  himself,  it  would  seem 
that  it  would  not  be  P's  contract.  To  hold  otherwise  would  be  to  hold  that  if  A 
makes  any  contract  which  would  be  within  the  scope  of  his  authority  if  made  for 
P,  it  is  binding  on  P,  even  though  A  made  it  for  himself.  Suppose  P  gave  A  a 
general  authority  to  bind  him  by  any  sort  of  a  contract ;  could  A  then  make  any 
contract  which  would  not  be  P's  contract?  Authorization  in  such  a  case  seeming- 
ly wrould  not  make  it  P's  contract.  Should  ratification?  There  is  no  reason  for 
giving  greater  effect  to  the  latter  than  to  the  former.  Moreover,  to  allow  ratifica- 
tion under  these  circumstances  would  lead  to  the  startling  result  that  anyone 
could  assume  any  contract  anyone  else  had  made." 

1  Additional  facts  are  given  in  another  case  between  the  same  parties,  in 
which  the  plaintiff  sued  the  defendant  as  a  principal  who  authorized  the  contract. 
(Wash.  1922)  203  Pac.  387.  Recovery  was  denied  because  the  defendant  was  a 
known  principal  whose  name  did  not  appear  in  the  contract  which  the  court  said 
could  not  be  varied  by  parol  to  show  he  was  principal.  Quaere:  (1)  How  in  the 
instant  case  does  the  question  of  ratification  arise?  (2)  How  in  the  instant  case 
does  the  question  of  undisclosed  principal  arise?  It  is  a  possible  interpretation 
of  the  cases  that  the  court  meant  to  lay  down  the  rule  that  a  known  principal 
whose  name  does  not  appear  upon  the  contract  is  not  bound  upon  his  authorization  ; 
but  may  become  bound  by  claiming  the  benefits  of  the  contract.  The  language  in 
the  two  cases  is  so  vague  as  to  render  it  impossible  to  know  exactly  what  the  court 
did  mean. 

-  In  the  case  there  is  a  dictum  to  the  effect  that  an  undisclosed  principal  can- 
not ratify;  but  the  court  seeks  to  distinguish  between  receiving  benefits  and  other 
forms  of  ratification.  This  seems  unwarranted  by  any  authority.  The  case  cited. 
Great  Lakes  Towing  Co.  v.  .1////  Transportation  Co.  (C.  C.  A.  1907)  155  Fed.  11, 
makes  no  such  distinction.  See  infra,  footnote  12.  The  instant  case  must,  therefore, 
he  regarded  as  admitting,  but  evading,  the  rule  that  an  undisclosed  principal  can- 
not ratify.     But  see  supra,  footnote  1. 

3  To  avoid  more  cumbersome  phrases,  "principal"  is  used  to  designate  the  one 
who  might  be  the  principal,  and  "agent"  to  designate  the  one  who  made  the 
contract.  The  use  of  these  terms,  therefore,  does  not  presuppose  the  existence 
of    an    agency    relationship. 

4  See  1  Williston,  Contracts  (1920)  §  278;  1  Mechem,  Agency  (2d  ed.  1914 1 
§  387. 

5  Grant  v.  Beard  (1870)  50  N.  H.  129;  see  1  Mechem,  op.  cit.  §  347;  but  cf. 
Dodge  v.  Hopkins  (1861)  14  Wis.  686. 

chlessinger  v.   Forest  Products  Co.    (1910)    78  N.  J.   L.  637,  76  Atl.  1024; 
Edwards  v.  Heralds  of  Liberty  (1919)  263  Pa.  St.  548,  107  Atl.  324. 

7  Tf  A  makes  a  contract  with  T,  intending  and  purporting  to  act  for  himself, 
but   subsequently  is   willing  to   allow   P  to  assume  that  contract,   he  can,   in   many 
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Likewise  in  the  third  type  of  case,  where  A  intends  to  act  for  himself,  but 
purports  to  act  for  P,  the  law  seems  to  be  that  P  cannot  ratify.8  This  rule  seems 
unsound.  The  reasons  relied  upon  for  not  allowing  ratification  in  the  second 
type  of  case  have  no  application  here.  If  P  had  authorized  A  to  make  such  a 
contract,  and  A  made  it  purporting  to  act  for  P,  but  intending  to  act  for  him- 
self, it  would  seem  that  it  would  be  P's  contract,  since  a  contract  is  based  upon 
the  express  intentions  of  the  parties,9  and  not  necessarily  their  real  intentions.  To 
allow  ratification  in  this  case,  therefore,  would  not  be  giving  greater  consequences 
to  ratification  than  to  authorization.  No  one,  moreover,  could  ratify,  except  P,  the 
one  for  whom  A  had  purported  to  act;  thus  the  objection  urged  in  the  second 
type  of  case — that  anyone  could  ratify  anyone's  contract — is  inapplicable  to  this 
situation. 

As  regards  the  legal  relation  of  T  and  P  to  each  other,  clearly  there  is  no 
reason  why  A's  intention  should  be  an  operative  fact.  T  has  agreed  to  be  bound 
to  P,  and  P  has  consented  to  be  bound  to  T.  If  P  had  consented  prior  to  T,  it 
would  have  been  the  case  of  authorization.  As  it  is,  it  is  analogous  to  the  usual 
case  of  ratification  since  P  is  only  ratifying  that  to  which  he  would  have  been 
bound  had  he  given  his  assent  in  advance. 

Where  A  is  a  party  to  the  action,  the  ordinary  rule  that  expressed  intentions 
govern,10  should  be  applied.11 

The  fourth  type  of  case,  where  A  intends  and  purports  to  act  for  a  principals- 
seems  to  have  been  but  little  considered  by  the  courts.  It  is  generally  assumed, 
however,  that  the  principal  can  ratify.  1S 

The  instant  case,  as  treated  by  the  court,14  falls  within  the  fifth  classification, 
being  a  case  where  A  intends  to  act  for  P  but  purports  to  act  for  himself.  In 
England  it  is  now  definitely  settled  that  in  such  a  case  P  cannot  ratify.15  The 
Supreme   Court   of    the   United    States 16    and    the   courts    of   Massachusetts    allow- 

cases,  assign  it  to  P.  See  Schlessinger  v.  Forest  Products  Co.  supra,  footnote  6, 
pp.  642  et  seq. 

8  Garvey  v.  Jarvis  (1871)  46  N.  Y.  310,  Rappallo,  /.,  dissenting,  on  the  ground 
that  A's  intent  should  not  deprive  P  of  any  rights  ;  Boston  Fruit  Co.  v.  British  & 
F.  Marine  Ins.  Co.  [1906]  A.  C.  336;  see  Virginia  Pocahontas  Coal  Co.  v.  Lam- 
bert (1907)  107  Va.  368,  370  et  seq.,  58  S.  E.  561. 

!l  In  the  ordinary  case  of  undisclosed  principal,  expressed  intentions  do  not 
control. 

10  See  supra,  footnote  9. 

11  In  the  case  of  Garvey  v.  Jarvis,  supra,  footnote  8,  there  could  be  no  tech- 
nical estoppel  because  there  was  no  reliance  by  P  on  A's  misrepresentation.  A, 
however,  was  making  on  unconscionable  use  of  that  misrepresentation,  and  a  more 
just  result,  as  pointed  out  in  the  dissenting  opinion  by  Rapallo,  /..  would  have 
been  reached  if  A  had  been  held  to  his  expressed  intentions. 

12  This  type  of  case  should  be  distinguished  from  the  case  of  the  described 
principal,  where  A  purports  and  intends  to  act  for  a  principal  whom  he  does  not 
name  but  describes,  e.  g.,  as  "the  owner."  In  such  a  case  the  principal  can  ratify. 
Routh  v.  Thompson  (1811)  13  East  274;  Hagcrdon.  v.  Oliverson  (1814)  2  M.  &  S. 
485;  Great  Lakes  Towing  Co.  v.  Mill  Transportation  Co..  supra,  footnote  2. 

13  See  1  Mechem,  op.  cit.  §  386  n.  96;  argument  of  counsel  in  Durant  v. 
Roberts  [1900]  1  Q.  B.  629,  631;   (1903)  2  Michigan  Law  Rev.  25,  43. 

14  But  see  supra,  footnote  1. 

^Keighley,  Maxsted  &  Co.  v.  Durant  [1901]  A.  C.  240;  see  (1901)  15  Har- 
vard Law  Rev.  221;  but  see  (1901)   1  Columbia  Law  Rev.  544. 

16  Clews  v.  Jamicson  (1901)  182  U.  S.  461,  21  Sup.  Ct.  845.  Mechem  regards 
this  as  a  case  of  unnamed  principal  since  the  agent  was  a  broker.  See  1  Mechem, 
op.  cit.  §  386  n.  96.  The  broker  does  not  seem  to  have  disclosed  his  agency,  and 
since  a  broker  often  acts  for  himself,  there  is  no  reason  for  assuming  that  a  broker 
is  presumed  to  act  only  as  an  agent.  The  court  takes  this  view  of  the  facts  for  it 
says,  p.  483 :  "A  principal  can  adopt  and  ratify  an  unauthorized  act  of  his  agent 
who  in  fact  is  assuming  to  act  in  his  behalf  although  not  disclosing  his  agency  to 
others,  and  when  it  is  so  ratified  it  is  as  if  the  principal  has  given   an   original 


468  COLUMBIA  LAW  REVIEW 

P  to  ratify.17  and  in  New  York  and  Alabama  there  are  dicta  to  the  same  effect.18 
But  the  weight  of  American  authority  is  that  he  cannot  ratify.19  This,  however, 
is  by  no  means  so  well  settled  as  a  perusal  of  texts  and  encyclopedias  would  lead 
one  to  believe.  Many  of  the  cases  cited  for  this  proposition  arc  merely  dicta, 
though  strongly  expressed,  being  cases  where  A  did  not  intend  to  act  for  P,  20  or 
cases  of  sealed  instruments.21 

One  reason  given  by  the  courts  for  refusing  to  allow  ratification  in  such  a 
case  is  the  fear  that  a  contrary  rule  would  enable  A  to  make  a  contract  in  his  own 
name,  and  either  perform  it  himself,  or,  if  it  suited  his  purpose,  declare  that  he 
had  made  it  as  agent,  thus  permitting  ratification  by  anyone  whom  he  chose.22 
This  reasoning  is  based  on  the  fact  that  one  can  very  easily  lie  about  his  in- 
tentions.23 Many  rules  of  law,  however,  make  requisite  the  determination  of  in- 
tention, as  in  criminal  law.  And  even  in  the  law  of  agency  itself,  the  majority 
of  the  courts  will  not  allow  ratification  by  P  unless  A  has  purported  and  intended 
to  act  for  P.  Furthermore,  if  the  courts  are  desirous  of  preventing  the  shifting 
of  contracts  by  a  falsification  of  intention,  they  have  not  gone  far  enough.  For 
where  A  purports  to  act  for  an  unnamed  principal,  he  can  either  reveal  himself 
or  another  as  the  intended  principal.24 

Another  objection  to  allowing  ratification  in  this  type  of  case  is  that  it  would 
enable  P  to  become  a  party  to  a  contract  which  originally  was  between  T  and  A, 
and  under  which  he  originally  had  neither  rights  nor  duties.25  So  to  allow  seems 
at  first  blush  inconsistent  with  the  law  of  contracts.  But  the  doctrines  of  undis- 
closed principal,26  and  of  ratification,2"  both  of  which  are  anomalies  in  the  law  of 
contracts,  are  well-established  parts  of  the  law  of  agency.  The  question  is  not, 
whether  the  allowance  of  ratification  would  be  inconsistent  with  the  theory  of 
contracts ;  but  whether  the  application  of  both  these  doctrines  to  the  same  case  in- 
volves any  further  and  undesirable  inroad  into  that  theory.  It  is  submitted  that 
this  question  is  properly  answered  in  the  negative.28 

authority  to  that  effect  and  the  ratification  relates  back  to  the  time  of  the  act 
which  is  ratified." 

"Hayimrd  v.  Langmaid   (1902)    181  Mass.  426.  63  N.  E.  912. 

18  See  Brooks  v.  Cook  (1904)  141  Ala.  499,  504,  38  So.  641;  Harder  v.  Con- 
tinental, etc.  Co.  (1909)  64  Misc.  89,  117  N.  Y.  Supp.  1001. 

^Redfield  &  Fisher  v.  A.  B.  Norwald  &  Co.  (Sup.  Ct.  App.  T.  1921)  190  N. 
Y.  Supp.  651;  Western  Publishing  House  v.  District  Township  of  Rock  (1891)  84 
Iowa  101,  50  N.  E.  551 ;  Crowder  v.  Reed  (1881)  80  Ind.  1 ;  see  also  infra,  footnotes 
20,  21. 

In  Rcdficld  &  Fisher  v.  A.  B.  Noruald  &  Co.,  supra,  the  agent  probably  in- 
tended to  act  for  the  defendant;  but  the  facts  as  given  in  the  opinion  do  not 
make  this  clear. 

■-'•Madill  State  Bank  v.  Weaver  (1915)  56  Okla.  183,  154  Pac.  478;  Schlcs- 
singcr  v.  Forest  Products  Co.,  supra,  footnote  6. 

21  Ferris  v.  Snow  (1902)  130  Mich.  254,  90  N.  W.  850;  Stanton  v.  Granger 
(1908)  125  App.  Div.  174.  109  N.  Y.  Supp.  134.  Generally  speaking,  an  undis- 
closed principal  cannot  recover  on  a  contract  under  seal  even  if  he  has  authorized 
it.  See  (1922)  22  Columbia  Law  Rev.  82.  Also,  where  the  agency  is  disclosed,  a 
<  ontract  under  seal,  in  many  states,  can  be  ratified  only  by  an  instrument  under 
seal.  See  1  Mechem,  op.  cit.  §§  420-425,  where  the  modern  relaxations  of  this 
rule  are  also  discussed. 

22  Keighley  Maxstcd  &  Co.  v.  Durant,  supra,  footnote  15,  pp.  250,  265. 
-    Ibid. 

chmaltz  v.  Avery   (1851)    16  Q.  B.  *655. 
e   Keighley,  Maxstcd  &  Co.  v.  Durant,  supra,  footnote   15. 
2  Mechem,  op.  cit.  §§  1730,  2059. 
«  See  1   Mechem,  op.  cit.  §§  343,  344. 

-  it  may  be  urged  that  the  problem  is  one  of  degree  and  that  while  at  any 
time  a  certain  inroad  into  the  law  of  contracts  will  be  permitted,  an  inroad 
of  tv.  i<(    the  size,  a  violation  of  two  principles  at  once,  will  not  be  permitted. 


XOTES  469 

As  regards  P  it  can  make  no  difference  to  him  what  the  agent  purported, 
since  he  knows  all  the  facts,  and  presumably  ratifies  because  he  thinks  it  to  his 
advantage  to  do  so. 

From  the  point  of  view  of  T,  it  may  be  objected  that  he  is  made  a  party  to  a 
contract  with  one  to  whom  he  had  not  intended  to  become  obligated.  But  that  is 
no  different  from  the  ordinary  case  of  the  authorized  agent  for  an  undisclosed 
principal.29  Also,  it  may  be  objected  that,  though  T  is  originally  not  bound  to 
P,  he  becomes  bound  to  him  without  receiving  any  further  consideration.  But 
this,  likewise,  is  no  different  from  the  ordinary  case  of  ratification  where  the 
third  party  becomes  bound  by  the  act  of  the  disclosed  principal  alone. 

Assuming  that  the  doctrines  of  ratification  and  of  undisclosed  principal,  de- 
spite their  anomalous  character,  are  justified  in  practice,30  why  should  they  not  both 
be  applied  simultaneously  to  the  same  case  if  the  facts  call  for  such  application? 
Assuming  it  to  be  a  practicable  and  desirable  rule  that  P  should  be  represented  and 
bound  by  A,  though  A  has  not  revealed  P's  interest,  and  assuming  it  to  be  a  prac- 
ticable and  desirable  rule  that  P  should  be  able  by  his  unilateral  acts  to  assume 
the  rights  and  duties  of  a  contract  which  A  has  made  for  him,  does  either  rule 
become  the  less  practicable  or  the  less  desirable  because  of  the  presence  of  the 
other?     It  hardly  seems  so. 

The  instant  case  allowed  ratification;  but  it  did  so  only  on  the  express  facts  of 
the  case.  Indeed,  it  approved  in  a  dictum  the  doctrine  that  an  undisclosed  prin- 
cipal cannot  ratify.  The  unsoundness  of  this  rule  is  illustrated  by  the  fact  that  the 
court  refused  to  follow  it  to  its  obvious  conclusion.31  It  is  unfortunate  that  the 
court  did  not  strike  at  the  root  of  the  problem  and  disapprove  the  doctrine  rather 
than  circumvent  it. 

29  In  an  action  by  the  undisclosed  principal  of  an  authorized  agent  against 
the  tlrrd  party,  the  defendant  can  avail  himself  of  all  defenses,  counterclaims, 
and  set-offs  which  he  would  have  against  the  agent.  See  2  Mechem,  op.  cit. 
§§  2074.  2078.  Where  the  principal  does  not  authorize  the  contract  but  ratifies  it, 
the  same  rule  can  be  applied;  there  is,  therefore,  no  unfairness  to  the  third  parly. 

30  If  this  assumption  is  not  made,  the  rule  that  an  undisclosed  principal  can- 
not ratify  is  of  course  a  desirable  limitation  on  two  undesirable  doctrines.  See 
(1900)    14  Harvard  Law  Rev.  153. 

31  See  supra,  footnote  2. 
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Farmers'  Cooperative  Associations.1 — Probably  no  better  indication  of  the 
newly  awakened  public  interest  in  the  problems  confronting  the  farmers2  can  be 
found  than  the  numerous  recently  enacted  statutes  dealing  with  markets,  market- 
ing facilities,  and  credit.  Much  of  this  legislation  authorizes  the  formation  of 
agricultural  cooperative  associations,  and  indicates  the  adoption  by  legislators  of 
the  theory  that  in  intelligent  cooperation  among  the  farmers  lies  the  best  solution 
of  their  problems. 

It  is  generally  conceded  that  in  the  United  States  farming  has  participated 
but  little  in  the  modern  processes  of  commercialism, — at  least  with  regard  to 
centralization  of  control  and  the  cooperative  idea.3  Broadly  speaking,  farming 
remains  as  individualistic  to-day  as  it  was  a  century  ago.4  The  farmer  is  merely 
a  producer.  He  has  comparatively  weak  credit,  and  poor  warehousing  and 
marketing  facilities.  There  are  other  groups,  e.  g.,  middlemen,  whose  extensive 
machinery  for  handling  the  crop  enables  them  to  take  advantage  of  the  weak 
bargaining  position  of  the  farmer  by  obtaining  his  products  at  their  own  prices 
for  distribution.5  Because  of  their  ability  to  adjust  supply  to  demand,  they  also 
enjoy  a  strong  bargaining  position  with  reference  to  the  consumer.0  The  farmer, 
therefore,  gets  but  an  inadequate  share  of  the  ultimate  price  of  his  product.  This 
situation  has  led  to  the  movement  for  "cooperative  marketing  associations," 7 
whereby  the  farmers  themselves  shall  control  warehousing  and  credit,  and  market 
their  own  products.8 

In  practically  all  European  countries,  the  farmers  have  well-organized 
cooperative  marketing  associations.9  In  the  United  States,  it  is  only  within  very 
recent  years  that  it  has  been  deemed  of  sufficient  importance  to  sanction  by 
legislation  such  associations.  The  national  associations 10  are  as  yet  too  young 
for  their  usefulness  to  be  conclusively  established,  but  in  several  of  the  states, 
state-wide    organizations     have    proved     successful.11       Indeed,     at     least     twelve 

I  Other  types  of  legislation  directly  dealing  with  warehousing  and  financing 
the  crop,  are  beyond  the  scope  of  this  note. 

•  For    a    general    treatment    of    these    problems,    see    Duncan,   Marketing:    Iti 
Problems  and  Methods   (1921)  ;  Weld,  The  Marketing  of  Farm  Products   (1921)  : 
Hibbard,   Marketing  Agricultural  Products    (1921). 
See  Weld,  op.  cit.  c.  19,  esp.  412-23. 

4  Sec  speech  by  Senator  Capper  of  Kansas,  Dec.  20,  1921,  Congr.  Rec.  67th 
Congr.  2d  Sess.  No.   14,  pp.  676-79. 

'■'  Systems  of  Marketing  Farm  Products  at  Trade  Centers,  U.  S.  Dept.  of 
Agri.  Rep.  No.  98,  contains  outlines  of  various  organizations  for  the  marketing 
of  farm  products.     See  also  Weld,  op.  cit.  24. 

(;  For  a  discussion  of  the  middleman,  see  Duncan,  op.  cit.  §§  72,  73. 
For  the  tendency  to  eliminate  the  middleman,  see  ibid.  §77. 

>  See  the  resolutions  adopted  by  the  National  Agricultural  Conference,  called 
by  Secretary  of  Agriculture  Wallace  at  Washington,  D.  C,  Jan.  23,  1922.  An 
outline  of  these  resolutions  is   found  in    (1922)    15  Agricultural   Rev.   No.  2. 

9  See  1  Smith-Gordon  &  O'Brien,  Cooperation  in  Many  Lands  (1919)  cc.  5,  6; 
Faber,  Cooperation  in  Danish  Agriculture  (1918)  ;  Gebhard,  Cooperation  in  Fin- 
land (1916);  The  People's  Year  Book  (1921)  335-53. 

10  An  outline  of  somj  of  the  more  important  cooperative  associations  is 
found  in  1922)  15  Agricultural  Rev.  No.  2.  The  U.  S.  Grain  Growers  Inc.  and 
the  1'armers'  Union,  are  two  conspicuous  examples  of  national  cooperative  asso- 
ciation i. 

II  This   has   been   especially   true  in   Minnesota   and    California.     For   a   discus- 
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states,12  within  the  past  year,  have  enacted  statutes  authorizing  the  formation  of 
farmers'  cooperative  associations.  Very  recently,  too,  Congress  has  passed  a 
similar  law,13  in  respect  to  farmers  engaged  in  interstate  or  foreign  commerce. 
These  laws,  which  are  likely  to  initiate  a  new  era  in  our  agricultural  history,  con- 
tain provisions  of  considerable  interest  in  connection  with  the  legal  problems  of 
combination. 

Most  of  the  state  acts14  are  identical,  evidently  inspired  from  some  single 
source.  The  act  is  generally  called  the  "Cooperative  Marketing  Act,"  and  its  pur- 
pose is  "to  promote  and  encourage  the  intelligent  and  orderly  marketing  of 
agricultural  products  through  cooperation."15  It  contains  a  provision  to  the 
effect  that  the  association  is  to  be  a  non-profit  association ;  and  that  it  may  engage 
in  any  activity  in  connection  with  marketing,  selling,  harvesting,  shipping  of 
agricultural  products,  or  financing  these  activities.16  To  preserve  the  association 
as  a  distinctly  cooperative  plan  for  the  benefit  of  the  farmers  individually,  it  is 
generally  provided  that  each  member  shall  have  but  one  vote;17  that  each 
member  must  be  engaged  in  producing  agricultural  products;18  that  transfer  of 
common  stock  to  one  not  engaged  in  producing  agricultural  products,  is  for- 
bidden;19 that  dividends  shall  not  exceed  eight  per  cent;20  that  no  member  shall 
own  more  than  twenty  per  cent  of  the  stock;21  that  no  association  shall  handle 
the  products  of  a  non-member;22  and  that  the  association  may  borrow  money 
and  make   advances   to   its   members.23 

Two  provisions  'of  these  state  laws,  however,  are  especially  the  subject  of 
controversy.  The  first  authorizes  the  association  and  its  members  to  enter  into 
"marketing  contracts,"  whereby  the  members  are  required  to  sell,  for  any  period 
not  over  ten  years,  all  or  any  specific  part  of  their  agricultural  products  to  or 
through  the  association,  the  association  to  pay  back  to  the  members  the  resale 
price  of  the  products,  minus  reasonable  expenses,  etc.24  The  statutes  also  provide 
for  an  injunction  to  lie  against  any  member  in  case  of  breach  of  this  "marketing 
contract."  25 

It  has  been  urged  against  these  contracts  that:  (1)  Such  a  contract  of  "ex- 
clusive sale"  is  in  restraint  of  trade  and  therefore  against  public  policy;  (2) 
injunctive  relief  should  not  be  given  because  specific  performance  against  the 
producer  would  involve  "long  and  continuous  acts  of  supervision"  by  the  court. 
As  to  the  first  point,  it  has  been  held  that  such  marketing  contracts  are  not  prima 

sion  of  the  Minnesota  associations,  see  remarks  by  Senator  Kellogg  of  that  state, 
Feb.  2,  1922,  Congr.  Rec,  67th  Congr.  2d  Sess.  No.  42,  pp.  2292-94;  also,  Weld, 
op.  cit.  414-19.  Probably  the  best  example  of  a  successful  cooperative  association 
is  the  California  Fruit  Growers'  Exchange.  For  a  discussion  thereof,  see  ( 1919- 
20)   8  California  Law  Rev.  281-99;  Duncan,  op.  cit.  §  111,  p.  154. 

12  Ariz.,  Ark.,  Ga.,  Idaho,  Iowa,  Kan.,  Mont.,  N.  C,  N.  Dak.,  Ohio,  Tex., 
Wash.  Samples  of  earlier  statutes  favoring  cooperative  marketing,  are:  Ala., 
Acts  1909  (Sp.  Sess.),  168;  Ky.,  Acts  1918,  c.  159,  p.  662;  Ky.,  Acts  1906,  c.  117, 
p.  429. 

13  The  Agricultural  Cooperative  Association  Act  ("Capper- Volstead  Act"), 
Pub.  Act  No.  146,  67th  Congr..  H.  R.  2373,  which  became  law  on  Feb.  18,  1922. 

"Ariz.,  Sess.  Laws  1921,  c.  156,  p.  373;  Ark.,  Gen.  Acts  1921,  No.  116,  p. 
153;  Ga.,  Laws  1921,  p.  139;  Idaho,  Sess.  Laws  1921,  c.  124,  p.  298;  Iowa,  Laws 
1921,  c.  122,  p.  118;  Kan.  Laws  1921,  c.  148,  p.  223;  Mont,  Laws  1921,  c.  233,  p. 
497;  N.  C,  Pub.  Laws  1921,  c.  87,  p.  342;  N.  Dak.,  Laws  1921,  c.  44,  p.  87;  Tex, 
Gen.  Laws  1921   (Reg.  Sess.),  c.  22,  p.  45;  Wash.,  Laws  1921,  c.  115,  p.  357. 

15  See  Ga.,  Laws  1921,  p.  139.  Due  to  the  similarity  of  the  statutes,  only  oik 
citation  will  be  given   for  these  provisions. 

"Idaho,  Sess.  Laws   1921,  c.  124,  §  4. 

17  Kan.,  Laws  1921,  c.  148,  §  13. 

^8  Idaho,  Sess.  Laws  1921,  c.  124,  §  7.  ™  Ibid.  §   14. 

20  Ibid.  §  17.     This  in  spite  of  the  provision  that  the  association  is  non-profit. 

21  Ibid.  §  14.  22Ibid.  §  6.  23  Ibid,  ™  Ibid.  §  17.  25  Ibid 
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facie  void  as  against  public  policy.'-6  Contracts  of  this  type  are  not  necessarily 
invalid  merely  because  they  tend  toward  factual  restraint  of  trade.27  It  is 
always  a  question  of  balancing  conflicting  social  and  economic  policies.28  Indeed, 
public  policy  and  trade  might  well  be  advanced,  for  the  object  of  the  farmers' 
association  is  to  eliminate  the  middleman,  secure  direct  distribution,  and  obtain 
for  the  producer  a  more  proportionate  share  of  the  ultimate  price  of  his  product.29 
Nor  is  the  second  objection  insuperable.  The  fact  that  specific  performance 
may  entail  considerable  supervision  by  the  court,  is  not  a  jurisdictional  bar  to  in- 
junctive relief.  The  question  is  purely  one  of  expediency,30  and  in  the  case  of 
such  marketing  contracts,  supervision  is  not  difficult.31 

Another  common  provision  which  has  met  with  objection  allows  two  or  more 
associations  to  make  agreements  necessary  for  cooperation,  to  unite  when  neces- 
sary,32 and  allows  one  association  to  become  a  member  of  another  associa- 
tion.33 It  is  argued  that  this  provision  encourages  monopolies  in  that  it  allows 
the  smaller  associations  to  combine  and  become  parts  of  one  large  unit  for  the 
control  of  all  the  products  of  a  particular  kind  and  their  prices.  Whatever  the 
theoretical  merits  of  this  contention,  there  is,  in  practice,  little  danger  of  an  agri- 
cultural monopoly,34  so  long  as  the  association  is  only  state-wide  in  its  operation. 
The  federal  act,  indeed,  expressly  provides  against  harmful  monopolies.35  Ohio, 
for  the  same  purpose,  places  the  association  under  the  supervision  of  the  Public 
Utilities  Commission.36 

Section   1   of   the   federal   act37   authorizes   cooperative   marketing  associations, 

**  Bull-wile  Milk  Producers'  Ass'n  v.  Armstrong  (1919)  108  Misc.  582,  178 
N.  Y.  Supp.  612;  aff'd,   (1920)    190  App.  Div.  952,  180  N.  Y.  Supp.  932. 

"Newell  v.  Meyendorff   (1890)   9  Mont.  254,  23  Pac.  333. 

2K  See  Kales,  Contracts  and  Combinations  in  Restraint  of  Trade  (1918)  §§  26- 
30 ;  60-62 ;  cf.  §  92. 

29  Some  statutes  expressly  state  that  the  cooperative  marketing  association  is 
not  a  combination  in  restraint  of  trade  or  an  illegal  monopoly,  and  that  the 
"marketing  contracts"  shall  not  be  considered  illegal  or  in  restraint  of  trade.  Ga., 
Laws  1921,  p.  153,  §23;  N.  C,  Pub.  Laws  1921,  c.  87,  §  26;  Tex.,  Gen.  Laws  1921 
(Reg.  Sess.),  c.  22,  §  26. 

™  Texas  Co.  v.  Central  Fuel  Oil  Co.  (C.  C.  A.  1912)    194  Fed.  1    (semble). 

31  See   (1920-21)   9  California  Law  Rev.  44-55. 

32  Kan.,  Laws  1921,  c.  148,  §  20. 

33  Ga..  Laws  1921,  p.  142,  §  5. 

34  In  Europe,  where  cooperation  has  been  most  extensively  practiced,  all  at- 
tempts to  create  agricultural  "trusts"  have  failed.  See  speech  of  Senator  Capper, 
supra,  footnote  4,  p.  678.  The  same  result  would  be  •  expected  in  the  United 
States.  The  very  weight  of  the  organization,  coupled  with  the  geographical  de- 
centralization of  the  producers,  would  likely  break  it  down.  One  of  the  largest  of 
our  present  associations,  the  U.  S.  Grain  Growers'  Inc.,  is  already  experiencing 
much  difficulty  in  keeping  the  organization  from  breaking  down  because  of  the 
conflicting  interests  of  different  groups  of  farmers.  See  (1922)  15  Agricultural 
Rev.  Xo.  2.  To  be  most  successful,  practical  experience  has  shown  that  the  coopera- 
tive association  must  be  limited  to  farmers  of  one  district,  and  confined  to  one 
crop,  or  products  of  some  uniformity.     See  Hibbard,  op.   cit.  pt.   III. 

§   2. 

1  )hio,  Laws  1921,  p.  50.  In  other  respects  this  statute  is  almost  identical 
with  the  federal  act.  Most  of  the  statutes  make  it  criminal  to  spread  false  reports 
about  the  association,  or  to  persuade  a  member  to  break  his  contract.  E.  g..  Kan., 
Laws  1921,  c.  148,  §  22 ;  Idaho,  Sess.  Laws  1921,  c.  124,  §  24.  Montana  lias  an 
interesting  statute  authorizing  creation  of  cooperative  corporations,  empowered  to 
contract  debts  secured  by  first  mortgage  on  the  land  of  its  members,  all  of  whom 
must  be  landowners.  Mont.,  Laws  1921,  c.  152,  p.  217.  Another  state  adopts 
an  unusual  method  of  providing  credit  for  groups  of  farmers  based  on  their  col- 
lective responsibility.  Wash.,  Laws  1921,  c.  121,  p.  384.  Under  this  "Crop  Credit 
Act,"  associations  may  borrow  to  lend  to  their  members  on  notes  which  are  the 
general  obligation  of  all  members,  secured  in  effect  by  the  crops  of  all  the  borrow- 
ing members.  "7  Supra,   footnote    13. 
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"provided,  however,  that  such  associations  are  operated  for  the  mutual  benefit  of  the 
members  thereof."  The  section,  while  not  as  explicit  as  the  similar  section  found 
in  the  state  acts,38  nevertheless  apparently  authorizes  the  same  type  of  "market- 
ing contract"  between  members  and  association,  and  also,  agreements  between 
various  cooperative  associations.  The  federal  act,  however,  is  unlike  the  state 
statutes  in  that  it  does  not  prohibit  the  association  from  dealing  in  products  of 
non-members,  but  only  limits  such  products  to  an  amount  not  "greater  in  value 
than  such  as  are  handled  by  it  for  members." 

A  most  important  feature  of  the  federal  act  is  Section  2,  which  provides  that 
the  secretary  of  agriculture  shall  have  supervision  over  the  associations.  He  may 
hold  hearings  to  determine  whether  an  association  monopolizes  or  restrains  trade 
so  as  unduly  to  enhance  prices,  and  if  he  so  finds,  he  may  order  the  association  to 
cease  from  such  restraints.  The  procedure  prescribed  for  the  hearing  and  for 
appeals  therefrom,  is  markedly  similar  to  that  provided  in  the  Packers'  Act  and 
has  the  same  advantages.39  An  agricultural  monopoly  in  undue  restraint  of  in- 
terstate or  foreign  trade  would  be  the  chief  danger  to  be  feared  from  a  farmers' 
cooperative  association,  which,  under  the  federal  act,  could  be  nation  wide  in 
scope. 

That  the  consumer  has  not  been  overlooked  in  the  recent  farm  legislation 
is  evidenced  by  the  goodly  number  of  statutes  specifically  establishing  standard- 
ization of  products.40  Standardization,  however,  has  also  been  reached  as  an 
incident  of  the  cooperative  association.41  A  more  comprehensive  appreciation  of 
the  possibilities  of  the  cooperative  idea  is  unquestionably  to  be  desired. 

38  Supra,  footnote  24. 

39  See  (1922)  22  Columbia  Law  Rev.  68-72.  The  /arm  act,  moreover,  has  a 
possible  added  advantage,  in  that,  on  appeal  to  the  District  Court,  "the  facts 
found  by  the  Secretary     .     .     .     shall  be  prima  facie  evidence  of  such   facts." 

40  California  enacted  an  elaborate  "fruit  and  vegetable  standardization  act," 
the  statute  itself  fixing  the  standards.  Cal.,  Stat.  1921,  c.  719,  p.  1234.  Colorado 
requires  the  director  of  markets  to  establish  and  enforce  compulsory  standards. 
Colo..  Sess.  Laws  1921,  c.  173,  p.  583.  Other  states  have  likewise  enacted  legis'a- 
tion  for  the  inspection  and  grading  of  products.  Utah,  Laws  1921,  c.  113.  p.  3)2; 
N.  J.,  Laws  1921,  c.  83.  p.  134;  Ore.,  Gen.  Laws  1921.  c.  206;  also  Porto  Rico. 
Laws   1921,  c.   14,  p.   122. 

41  This  has  been  proved  in  Denmark,  and  in  the  accomplishments  of  the 
California  Fruit  Growers'  Exchange  and  other  associations  in  the  United  States. 
See  Weld,  op.  cit.  410. 
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Agency — Liability  of  Agent  and  Undisclosed  Principal — Election. — The  plain- 
tiff recovered  judgment  on  a  contract  against  the  defendant,  before  he  learned 
that  the  latter  was  the  agent  of  an  undisclosed  principal.  The  plaintiff  then  threat- 
ened to  sue  the  principal,  who  compromised  by  a  partial  payment  of  the  claim.  The 
defendant,  having  been  granted  a  new  trial,  pleaded  that  the  acceptance  of  pay- 
ment from  the  principal  constituted  an  election  to  hold  the  latter,  thereby  releasing 
the  defendant.  Held,  for  the  plaintiff,  for  the  amount  unpaid  by  the  principal. 
Clarry  Lumber  Co.  v.  O'Brien  (Sup.  Ct.  App.  T.  1921)  117  Misc.  319,  191  N.  Y. 
Supp.   182. 

A  person  who  deals  with  an  agent  for  an  undisclosed  principal  can  hold 
either  the  principal  or  the  agent.  See  Duerr  v.  Sloan  (1919)  40  Cal.  App.  653,  656. 
181  Pac.  407.  The  liability  is  alternative,  rather  than  joint  or  joint  and  several. 
See  Ewing  v.  Hayward  (Cal.  1920)  195  Pac.  970.  974;  Tuthill  v.  Wilson  (1882) 
90  X.  Y.  423,  428.  But  he  must  elect  whom  he  will  hold.  See  Ewing  v.  Hayward, 
supra,  975.  There  is  much  confusion  as  to  what  constitutes  an  election.  An  action 
prosecuted  to  judgment  against  the  agent  before  knowledge  of  a  principal  is  not  an 
election.  Linguist  v.  Dickson  (1906)  98  Minn.  369,  107  N.  W.  958;  Brozvn  v. 
Reiman  (1900)  48  App.  Div.  295,  62  N.  Y.  Supp.  663.  After  discovery  of  the 
principal,  the  scope  of  action  without  electing  is  more  limited.  But  the  plaintiff  may 
still  file  a  claim  against  the  bankrupt  agent.  Curtis  v.  Williamson  (1874)  L.  R. 
10  Q.  B.  57.  He  may  also  start  a  suit  against  the  agent.  Ferry  v.  Moore  (1885) 
18  111.  App.  135.  It  has  even  been  held  that  though  he  receives  a  small  payment 
on  the  claim  presented  against  the  one,  he  is  not  barred  from  proceeding  against 
the  other.  Hoffman  v.  Anderson  (1902)  112  Ky.  893,  67  S.  W.  49;  Jones  v.  John- 
son (1888)  86  Ky.  530,  6  S.  W.  582;  contra,  Barrel!  v.  Nezvby  (C.  C.  A.  1904) 
127  Fed.  656  (semble).  However,  prosecuting  the  action  to  judgment  after  discov- 
ery has  been  held  an  election.  Murphy  v.  Hutchinson  (1908)  93  Miss.  643,  48  So. 
178;  Chcrrington  v.  Burchell  (2d  Dept.  1911)  147  App.  Div.  16,  131  N.  Y.  Supp. 
631  (semble);  see  Tuthill  v.  Wilson,  supra,  429;  contra,  Beymcr  v.  Bonsai  (1875) 
79  Pa.  St.  298;  Tew  v.  Wolfsohn  (1st  Dept.  1902)  77  App.  Div.  454,  457,  79  N.  Y. 
Supp.  286  (semble).  In  the  instant  case  the  plaintiff  accepted  a  payment  from 
the  principal,  to  whom  he  gave  a  complete  release.  To  allow  him  to  continue 
to  pursue  the  agent  seems  to  confuse  further  the  doctrine  of  election. 

Assignment — Equity — Conveyance  of  Expectant  Inheritance. — The  defendants, 
during  the  life  of  their  father,  executed  a  warranty  deed  to  the  plaintiff,  purport- 
ing to  convey  their  undivided  interest  in  the  lands  owned  by  their  father.  Upmi 
the  father's  death,  title  descended  to  the  defendants  and  the  plaintiff  brought  a  bill 
in  equity  to  recover  possession  of  the  land  and  to  remove  the  cloud  on  his  title. 
Held,  inter  alia,  the  defendants'  demurrer  was  properly  sustained.  Hunt  v.  Smith 
(1921)   191  Ky.  443,  230  S.  W.  936. 

By  the  weight  of  authority,  equity  will  enforce  a  conveyance  or  assignment  of 
the  expectant  interest  of  an  heir  apparent  in  his  living  ancestor's  estate.  Thornton 
v.  Louch  (1921)  297  111.  204,  130  N.  E.  467;  Hale  v.  Hollon  (1897)  90  Tex.  427. 
39  S.  W.  287;  see  Pomeroy,  Equity  Jurisprudence  (3d  ed.  1907)  §  1287.  Relief  is 
given  on  the  theory  that  the  conveyance  or  assignment  of  the  expectancy  operates  as 
a  contract  to  convey  when  the  interest  becomes  vested  in  the  heir.    See  Thornton  v. 
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Louch,  supra,  211.  Where  the  deed  purports  to  convey  a  present,  vested  interest, 
and  the  heir  later  acquires  the  title,  he  is  estopped  from  denying  it.  See  Thorn- 
ton v.  Louch,  supra,  212.  Some  jurisdictions,  however,  hold  that  an  assignment 
of  a  mere  spes  successionis  is  invalid  unless  approved  by  the  ancestor.  Hight  v. 
Carr  (1916)  185  Ind.  39,  112  N.  E.  881;  Stevens  v.  Stevens  (1914)  181  Mich.  438, 
148  N.  W.  225.  In  Kentucky  an  assignment  of  an  expectancy  is  wholly  void  both 
at  law  and  equity,  even  if  approved  by  the  ancestor,  as  against  public  policy. 
McCall  v.  Hampton  (1895)  98  Ky.  166,  32  S.  W.  406.  Under  statutes  declaring 
that  an  assignment  or  transfer  of  an  expectancy  is  void,  an  assignment  for  value 
has  nevertheless  been  enforced  in  equity.  Cal.  Civ.  Code  (1915)  §§  700,  1045; 
Bridge  v.  Kedon  (1912)  163  Cal.  493,  126  Pac.  149.  Courts  generally  do  not  favor 
such  assignments,  and  therefore  scrutinize  the  transaction  carefully  for  evidence 
of  fraud,  and  refuse  to  enforce  it  if  it  is  a  hard  bargain.  Richey  v.  Richey  (Iowa 
1920)  179  N.  W.  830.  In  the  instant  case,  since  there  was  no  evidence  of  fraud, 
and  fair  value  was  paid  for  the  conveyance,  it  is  difficult  to  see  how  the  transaction 
was  against  public  policy.  In  such  cases  equity  should  treat  the  deed  as  a  con- 
tract to  convey,  and  enforce  it  when  the  grantor  becomes  vested  with  legal  title. 
The  instant  decision,  however,  follows  the  settled  rule  of  its  jurisdiction. 

Award  and  Arbitration — Effect  of  Mistake. — A  dispute  having  arisen  as  to  an 
account  for  services  and  supplies  furnished  by  the  plaintiff  to  the  defendant,  the 
parties  submitted  the  matter  to  a  common  law  arbitration.  At  the  hearing  the 
plaintiff  omitted  to  make  claim  for  a  $300  motor  because  he  thought  the  defendant 
was  to  return  it.  The  arbitrators  made  an  award  of  $1400  to  the  plaintiff,  but 
later,  and  before  the  expiration  of  the  time  limit  for  arbitration,  they  discovered 
that  the  defendant  was  keeping  the  motor,  and  at  the  plaintiff's  request,  issued 
a  new  award  for  $1700.  This  action  was  at  law  on  the  second  award.  Held, 
judgment  for  the  plaintiff  to  the  extent  of  the  first  award  only.  Herman  Andrae 
Electrical  Co.  v.  Courteen  (Wis.  1922)   186  N.  W.  212. 

The  authority  of  arbitrators  is  terminated  by  the  making  of  an  award  whether 
valid  or  void.  Black  v.  Woodruff  (1915)  193  Ala.  327,  69  So.  97;  Hcrbst  v. 
Hagenaers  (1893)  137  N.  Y.  290,  33  N.  E.  315;  contra,  Frederick  v.  Margworth 
(1908)  221  Pa.  St.  418,  70  Atl.  797.  The  only  exception  is  where  the  courts  allow 
arbitrators  to  correct  mere  clerical  errors.  Goodell  v.  Raymond  (1855)  27  Vt.  241. 
Equity  will  set  aside  an  award  on  the  face  of  which  a  mistake  is  apparent.  See 
Podolsky  v.  Roskin  (1920)  294  111.  443,  454,  128  N.  E.  534.  Similar  relief  has 
been  granted  even  though  a  mistake  by  the  arbitrators  can  only  be  shown  by  facts 
outside  the  written  award.  Black  v.  Woodruff,  supra.  Moreover,  if  one  of  the 
parties  without  bad  faith  or  laches  fails  to  submit  at  the  hearing  some  claim  which 
he  might  reasonably  have  considered  extraneous  to  the  arbitration,  the  award  will 
not  be  a  bar  to  a  subsequent  action  on  that  claim  even  if  the  arbitration  was  to 
cover  all  disputes  between  the  parties.  Evans  v.  Clapp  (1877)  123  Mass.  165 
(property  supposed  to  belong  to  a  third  person  at  the  time)  ;  see  Honnevig  v. 
Sutherland  Co.  (C.  C.  A.  1919)  256  Fed.  445,  449,  aff'd  (1919)  249  U.  S.  587,  39 
Sup.  Ct.  291.  In  the  instant  case  the  arbitrators  made  a  valid  award  on  all 
claims  advanced  at  the  hearing,  without  mistake  on  their  own  part,  and  thereby 
terminated  their  authority.  Recovery  on  the  second  award  was  therefore  rightly 
denied.  Since  the  only  mistake  was  the  plaintiff's  own  omission  to  submit  this  claim 
at  the  hearing,  his  proper  remedy  would  be  to  establish  the  reasonableness  of  the 
omission  and  recover  the  value  of  the  motor  in  a  separate  action. 

Banks  and  Banking — Preference  of  State  under  Statute  Regulating  Liqui- 
dation.— The   state    of    Massachusetts,    a    general    depositor   in    an    insolvent    trust 
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company,  sues  the  Commissioner  of  Banks  in  charge  of  the  liquidation  proceed- 
ings to  secure  priority  over  other  general  creditors.  Held,  in  proceedings  under 
the  statute  for  winding  up  an  insolvent  bank,  the  state  is  not  entitled  to  priority. 
Commonwealth  v.  Allen    (Mass.  1922)    133  N.  E.  625. 

In  the  absence  of  statute,  insolvent  banking  corporations  were  treated  for  the 
purpose  of  liquidation  as  any  other  corporation,  and  were  under  the  control  of  courts 
of  equity  acting  through  a  receiver.  King  v.  Pomeroy  (C.  C.  A.  1903)  121  Fed. 
287.  However,  the  problems  raised  in  the  liquidation  of  insolvent  banks  are  of 
such  special  character  that  special  legislation  has  often  been  provided  for  the 
winding  up  of  insolvent  banks.  See  Van  Tuyl  v.  Robbin  (1913)  80  Misc.  360,  364, 
142  N.  Y.  Supp.  535;  Glenn.  Creditors'  Rights  and  Remedies  (1915)  §  413.  Under 
such  statutes  the  control  of  liquidation  proceedings  is  administrative,  not  judicial. 
Washington  Nat.  Bk.  v.  Eckels  (C.  C.  1893)  57  Fed.  870;  see  Glenn,  op.  cit.  §  411. 
The  receiver  under  these  statutes  is  not  an  officer  of  the  court  but  an  administra- 
tive officer.  In  re  Shetwood  (1897)  165  U.  S.  443,  17  Sup.  Ct.  385.  The  instant 
case  presents  a  further  difference  caused  by  this  special  legislation.  Though  there 
seems  to  be  no  Massachusetts  case  on  the  point,  the  majority  rule  at  common 
law  gives  the  state  preference  in  the  payment  of  debts  of  insolvents.  Matter  of 
Carnegie  Trust  Co.  (1912)  206  N.  Y.  390,  99  N.  E.  1096;  Central  Bk.  v.  State 
( 1912)  139  Ga.  54,  76  S.  E.  587;  contra,  Freeholders  of  Middlesex  Co.  v.  State  Bank 
(1878)  29  N.  J.  Eq.  268.  The  Massachusetts  legislature,  in  previous  general  in- 
solvency statutes,  gave  the  state  priority  in  express  words.  Mass.  Gen.  Laws 
(1920)  c.  216,  §  118;  c.  206,  §  31.  Since,  in  the  instant  statute,  there  was  no  reser- 
vation of  the  state's  priority,  the  legislature's  intention  apparently  was  that  the 
state  should  have  none.  The  court,  therefore,  refused  to  follow  the  rule  requir- 
ing strict  interpretation  of  statutes  in  derogation  of  the  common  law,  and  correct- 
ly denied  to  the  state  its  priority  in  order  to  carry  out  the  intention  of  the 
legislature. 

Constitutional  Law — Federal  Courts — State  Statute  Ousting  Jurisdiction. — 
An  Arkansas  statute  provided  for  the  revocation  of  the  authority  granted  to  any 
company  to  do  business  in  the  state,  if  it  either  instituted  a  suit  against  a  citizen 
of  the  state  in  a  federal  court  or  removed  a  suit  brought  by  or  against  it  in  a  state 
court,  to  a  federal  court.  The  appellee,  a  foreign  corporation  doing  only  a  do- 
mestic business  in  Arkansas,  seeks  to  enjoin  enforcement  of  the  statute.  Held. 
for  appellee.     Terral  v.  Burke  Construction  Co.  (1922)  42  Sup.  Ct.  188. 

A  statute  requiring,  by  way  of  condition  precedent  to  entering  a  state,  an  agree- 
ment by  a  foreign  corporation,  not  necessarily  engaged  in  interstate  commerce, 
that  it  will  not  resort  to  the  federal  courts,  is  unconstitutional.  Insurance  Company 
v.  Morse  (1874)  87  U.  S.  445.  But  a  statute  authorizing  the  revocation  of  the 
license  of  such  corporation  for  removing  a  suit  to  a  federal  court,  has  been  sus- 
tained. Security  Mutual  Life  Ins.  Co.  v.  Prewitt  (1906)  202  U.  S.  246,  26  Sup. 
Ct.  619.  The  reason  given  is  that  the  state  may  exclude  a  foreign  corporation  for 
any  reason.  See  Security  Mutual  Life  Ins.  Co.  v.  Prewitt.  supra.  257.  But  in  a 
later  case,  although  the  complainant  was  engaged  in  both  interstate  and  intra- 
state commerce,  the  enforcement  of  a  similar  statute  was  enjoined  on  reasoning 
applicable  to  all  foreign  corporations.  Donald  v.  Philadelphia  «''-  Reading  Coal  Co. 
(1916)  241  U.  S.  329,  36  Sup.  Ct.  563.  The  instant  case  presents  squarely  the 
question  of  the  validity  of  such  a  statute  as  applied  to  a  foreign  corporation  not 
engaged   in   interstate  commerce.     The  right   to  resort  to   the   federal   courts   is  de- 

!    from   the  Constitution  while  the  right  to  do  local  business  within   a  state  is 
The  court  found  it  necessary  to  emphasize  one  of  these  rights.     In  so  do 
it  looked  past  the  method  which  took  the  form  of  the  exercise  of  a  state  privilege. 
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to  the  end  sought,  namely,  the  destruction  of  federal  rights  by  the  curtailment  of 
the  proper  jurisdiction   of   the  federal   courts. 

Constitutional  Law — Illegal  Contracts — Clayton  Act. — The  complainant  cor- 
poration sells  acetylene  gas  in  tanks  under  an  agreement  whereby  it  retains  title 
to  the  tanks,  exchanging  filled  tanks  for  those  exhausted,  without  charge  except 
for  the  contents.  The  defendant  induced  the  complainant's  customers  to  have  the 
tanks  refilled  by  the  defendant  in  violation  of  their  contract  with  the  complainant. 
In  a  proceeding  to  restrain  the  defendant  from  so  acting,  the  defendant  contended 
that  the  complainant's  contracts  were  in  violation  of  the  Clayton  Act.  Held,  in- 
junction granted.  Auto  Acetylene  Light  Co.  v.  Prest-O-Lite  Co.  (C.  C.  A.  6th 
Cir.  1921)  276  Fed.  537. 

The  Clayton  Act  applies  only  to  sales  and  leases.  Curtis  Pub.  Co.  v.  Federal 
Trade  Commission  (C.  C.  A.  1921)  270  Fed.  881.  Under  the  Act  it  is  illegal  to 
lease  goods  or  supplies  on  condition  that  the  lessee  shall  not  use  supplies  of  a  com- 
petitor of  the  lessor.  (1914)  38  Stat.  730,  U.  S.  Comp.  Stat.  (1916)  §  8835c; 
United  States  v.  United  Shoe  Machinery  Co.  (D.  C.  1920)  264  Fed.  138.  The 
violation  complained  of  was  the  alleged  lease  of  the  tanks  with  such  a  condition 
imposed.  But  allowing  the  customer  to  retain  the  containers  merely  as  a  method 
of  conveying  the  gas  to  the  customer  is  not  a  lease  of  the  tanks.  See  Prest-O-Lite 
Co.  v.  Ray  (1917)  220  N.  Y.  522,  527,  116  N.  E.  350.  Even  if  a  lease  provides  that 
only  the  lessor's  supplies  shall  be  used  in  connection  with  it,  where  keen  competi- 
tion nevertheless  flourishes,  the  Clayton  Act  is  not  violated.  See  Can  field  Oil  Co. 
v.  Federal  Trade  Commission  (C.  C.  A.  1921)  274  Fed.  571,  573.  The  holding  of 
the  court  in  the  instant  case  is  correct  on  both  grounds.  The  transactions  did  not 
disclose  a  lease  of  the  tanks,  so  that  the  Clayton  Act  has  no  application.  Further- 
more, if  there  were  a  lease,  the  restrictions  while  within  the  words  of  the  Act,  are 
outside  its  spirit  as  their  observance  does  not  sufficiently  tend  to  create  a  monopoly. 

Corporations — Fraud  in  Inducing  Subscriptions. — In  an  action  by  a  corporation 
to  collect  a  stock  subscription,  the  defendant  excepted  to  a  refusal  to  charge,  inter 
alia,  that  if  the  defendant  was  induced  to  sign  the  subscription  list  by  false  and 
fraudulent  representations  of  Stemmler,  a  co-subscriber,  to  the  effect  that  the 
defendant's  name  would  be  scratched  off  as  soon  as  it  had  served  the  purpose  of 
enabling  organization,  and  if  Stemmler  later  became  a  director  and  officer  of  the 
corporation,  the  corporation  was  affected  with  notice  of  the  fraud  and  could  not 
recover.  Held,  for  the  plaintiff ;  exception  overruled,  because  knowledge  of  a 
director  is  not  knowledge  of  the  corporation.  Myrtle  Point  Mill  &  Lumber  Co. 
v.  Clarke  (Ore.  1922)  203  Pac.  588. 

The  requested  charge  was  defective  in  not  conclusively  specifying  Stemmler 
as  a  promoter  or  subscription  agent.  He  might  have  been  an  officious  party  mak- 
ing representations  which  could  not  have  been  charged  to  the  corporation.  See 
Canal  Bank  v.  Holland  (1850)  5  La.  *363,  *365.  The  charge,  however,  readily 
lends  itself  to  the  interpretation  that  Stemmler  was  acting  as  promoter  in  securing 
subscriptions  to  the  corporation,  and  the  court  might  well  have  founded  their  de- 
cision more  solidly  on  the  merits  although  treating  him  as  such.  Cf.  The  Tele- 
graph v.  Loetscher  (1904)  127  Iowa  383,  101  N.  W.  773.  Where  an  unauthorized 
agent  secures  subscriptions  for  an  existing  corporation  which  ratifies  and  accepts 
the  benefits  thereof,  the  agent's  fraud  in  inducing  the  contract  is  a  good  defense 
although  the  corporation  is  ignorant  of  the  fraud.  Owens  v.  Boyd  Land  Co. 
(1898)  95  Va.  560,  28  S.  E.  950.  By  the  weight  of  authority  the  same  rule  is 
extended  to  subscriptions  induced  by  a  promoter's  fraud  prior  to  incorporation, 
even  though  technically  there  is  no  principal  then  existent,  and  such  fraud  will  be 
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ground  for  defense  at  law  or  rescission  in  equity  unless  creditor's  rights  intervene. 
Anderson  v.  Scott  (1900)  70  N.  H.  350,  47  Atl.  607;  Cator  v.  Commonwealth  Co. 
(Tex.  Com.  App.  1919)  216  S.  W.  140;  Rhodes  v.  Banking  Trust  Co.  (1919)  125 
Va.  320,  99  S.  E.  673;  contra,  Oldham  v.  Mt.  Sterling  Co.  (1898)  103  Ky.  529,  45 
S.  W.  779;  Gress  v.  Knight  (1910)  135  Ga.  60,  68  S.  E.  834  (creditors'  rights); 
Morrisey  v.  Williams  (1914)  74  W.  Va.  636,  82  S.  E.  509  (creditor's  rights). 
But  the  instant  case  is  sustainable  on  the  ground  that  such  secret  agreements  are 
contrary  to  public  policy.  A  subscriber  is  estopped  to  set  up  such  an  agreement 
where,  as  here,  his  subscription  may  have  induced  others  to  subscribe.  Maries  Co. 
v.  Stnlb  (1906)  215  Pa.  St.  91,  64  Atl.  431.  The  defendant  cannot  assert  his  own 
participation  in  an  unlawful  arrangement  which  was  intended  as  a  false  repre- 
sentation to  the  public  that  the  corporation  was  being  regularly  organized.  Cf. 
Greater  Pittsburg  Co.  v.  Riley  (1904)  210  Pa.  St.  283,  59  Atl.  1068. 

Criminal  Law — Acquittal  ok  Another  Crime  as  Bar  to  Subsequent  Indict- 
ment for  Perjury. — As  a  result  of  testimony  given  in  his  own  behalf,  the  de- 
fendant was  acquitted  of  the  crime  of  having  received  stolen  goods.  On  the 
basis  of  this  testimony  he  was  indicted  and  convicted  of  perjury.  On  writ  of 
error,  claiming  the  former  acquittal  as  a  bar,  held,  conviction  affirmed.  People 
v.  Niles  (111.  1921)  133  N.  E.  252. 

An  early  case  under  analogous  circumstances  held  that  a  jury's  finding  of 
facts  in  the  first  prosecution  made  those  facts  res  judicata  in  the  subsequent  prose- 
cution for  perjury.  United  States  v.  Butler  (D.  C.  1889)  38  Fed.  498.  Courts 
in  later  cases  refused  to  follow  this  doctrine.  McDanicl  v.  State  (1915)  13  Ala. 
App.  318,  69  So.  351;  State  v.  Carey  (1902)  159  Ind.  504,  65  N.  E.  527.  Since  the 
crimes  are  different  the  question  of  double  jeopardy  is  not  involved.  United 
States  v.  Butler,  supra.  But  the  facts  upon  which  the  acquittal  was  based  at  the 
first  trial  are  included  among  those  which  must  be  proved  on  the  trial  for  per- 
jury. Thus  it  would  seem  a  typical  case  for  the  application  of  the  doctrine  of  res 
judicata.  But  in  criminal  cases,  unlike  civil  actions,  a  verdict  for  the  defendant 
cannot  be  set  aside  because  obtained  by  fraud;  therefore  the  application  of  the 
doctrine  of  res  judicata  to  these  cases  would  have  the  effect  of  placing  a  premium 
upon  false  testimony.  See  Allen  v.  United  States  (C.  C.  A.  1912)  194  Fed.  664, 
666;  Teague  v.  Commonwealth  (1916)  172  Ky.  665,  671,  189  S.  W.  908.  There  can 
be  no  doubt  as  to  the  soundness  of  the  policy  which  inspires  the  majority  of  the 
courts,  as  in   the  instant  case,   to  sustain  the  subsequent  conviction. 

Criminal  Law — Venue — N.  Y.  Code  ov  Criminal  Procedure  §  134. — The  defend- 
ant bought  wood  alcohol  in  Kings  County  and  took  it  to  New  York  County  where 
he  adulterated  it.  He  sold  it  to  X  as  whiskey  and  it  found  its  way  into  Massachu- 
setts where  one  K  drank  it  and  died.  The  defendant  was  convicted  of  man- 
slaughter in  Kings  County,  there  being  a  statute  that  provides  "when  a  crime  is 
committed  partly  in  one  county  and  partly  in  another,  or  the  acts  or  effects  thereof, 
constituting  or  requisite  to  the  consummation  of  the  offense,  occur  in  two  or 
more  counties,  the  jurisdiction  is  in  either  county."  N.  Y.  Code  Crim.  Proc.  §  134. 
On  appeal,  held,  conviction  affirmed.  People  v.  Liccnciata  (App.  Div.  2d  Dept. 
1921)   191  N.  Y.  Supp.  619. 

At  common  law  the  venue  for  trial  is  the  county  where  the  crime  is  com- 
mitted. The  question  then  arises,  whether  under  §  134  the  defendant  is  indictable 
in  Kings  County.  Broadly  interpreted,  the  words  "requisite  to  the  consummation," 
might  be  construed  to  include  all  acts  but  for  which  the  crime  would  not  have 
occurred.  An  argument  for  this  view  would  be,  that,  as  the  question  is  merely 
procedural,  the  crime  being  conceded,  it  should  be  indictable  where  any  prepara- 
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tory  act  occurs.  A  narrower  view  would  limit  the  statute  to  cover  only  counties 
where  any  of  the  operative  facts  of  the  crime  take  place.  Under  §  134,  for  ex- 
ample, a  bailee  who  misappropriates  outside  the  county  where  the  bailment  was 
made  has  been  held  indictable  in  the  county  of  bailment,  since  this  type  of  larceny 
requires  proof  of  the  bailment.  People  v.  Mitchell  (1900)  49  App.  Div.  531,  63 
N.  Y.  Supp.  522,  aff'd  168  N.  Y.  604,  61  N.  E.  182;  Matter  of  McFarland  (N.  Y. 
1891)  59  Hun  304,  13  N.  Y.  Supp.  22.  Now  in  manslaughter  it  is  unessential  how 
the  defendant  obtained  the  implements,  and  under  the  narrower  view  the  instant 
case  would  be  unsound.  The  broad  construction,  theoretically,  would  necessitate 
inclusion  of  the  entire  chain  of  causation.  This  of  course  would  never  be  done. 
The  weakness  would  then  be  where  to  draw  the  line.  The  narrow  view,  on 
the  other  hand,  results  in  a  perfectly  reasonable  and  easily  workable  rule,  exclud- 
ing acts   of  preparation. 

Easement — Right  of  Way — Neither  Terminus  on  Dominant  Estate. — The 
plaintiff's  predecessor  in  title  to  an  island  had  enjoyed  the  use  of  a  way  over  the 
defendant's  land  on  the  mainland  to  a  highway.  In  an  action  to  enjoin  interfer- 
ence with  the  plaintiff's  user,  held,  for  the  defendant;  inter  alia,  an  appurtenant 
right  of  way  must  have  one  terminus  on  the  dominant  estate.  Moore  v.  Day 
(App.  Div.  3d  Dept.  1921)  191  N.  Y.  Supp.  731. 

Although  there  have  not  been  many  holdings  in  the  United  States  directly  on 
this  point,  the  majority  allow  an  appurtenant  right  of  way  when  its  use  is  clearly 
and  directly  connected  with  the  beneficial  user  of  the  land,  although  neither 
terminus  is  on  the  dominant  estate.  Goodwillie  Co.  v.  Commonwealth  Co.  (1909) 
241  111.  42,  89  N.  E.  272;  Graham  v.  Walker  (1905)  78  Conn.  130,  61  Atl.  98;  see 
Thomas  v.  Brooks  (1920)    188  Ky.  253,  254,  221  S.  W.  542;  contra,  Fisher  v.  Fair 

(1891)  34  S.  C.  203,  13  S.  E.  470.  There  is  also  much  dictum  supporting  the 
minority  view.     See  Sanxay  v.  Flunger   (1873)   42  Ind.  44,  48;  Garrison  v.  Rudd 

(1858)  19  111.  558,  *564.  Courts  so  holding  give  no  reason  for  their  position.  See 
2  Tiffany,  Real  Property  (2d  ed.  1920)  1225.  It  is  generally  held  that  the  dominant 
and  servient  estates  need  not  be  contiguous.     Cady  v.  Springfield  Water  Works  Co 

(1892)  134  N.  Y.  118,  31  N.  E.  245  (right  to  draw  off  water)  ;  Witt  v.  Jefferson 
(Ky.  1892)  18  S.  W.  229  (right  to  use  of  a  well)  ;  see  Stocks  v.  Booth  (1786)  1 
Term.  R.  428,  432  (right  to  a  pew).  There  seems  no  good  reason  why  an  exer- 
tion should  be  made  in  the  case  of  a  right  of  way,  and  in  so  doing  the  court 
in  the  instant  case  is  opposed  to  the  weight  of  more  recent  authority  in  this  coun- 
try, its  own  holding  in  the  case  of  other  forms  of  easements,  and  early  cases  and 
authorities  on  the  common  law.  Cady  v.  Springfield  Water  Works  Co.,  supra; 
Case  of  a  Private  Road   (Pa.  1824)    1  Ashm.  417;  see  3  Com.  Dig.    (1822)    57.       . 

Evidence — Libel  and  Slander — Compulsory  Physical  Examination  to  Estab- 
lish Truth. — In  an  action  for  slander,  based  on  the  defendant's  statement  that 
the  plaintiff  had  a  venereal  disease,  the  defendant  pleaded  truth  as  a  defense,  and 
asked  the  court  to  require  the  plaintiff  to  submit  to  a  physical  examination.  Held,' 
for  the  plaintiff.  The  plaintiff  need  not  submit  to  a  physical  examination  to  prove 
the  truth  of  the  defendant's  statements.  Mann  v.  Bulgin  (Idaho  1921)  203  Pac. 
463. 

Every  individual  has  the  right  to  the  control  of  his  own  person  free  from 
interference  except  that  clearly  warranted  by  law.  See  Union  Pacific  Ry.  v.  Bots- 
ford  (1891)  141  U.  S.  250,  251,  11  Sup.  Ct.  1000.  The  common  law  authorized 
interference  only  in  exceptional  cases.  See  Union  Pacific  Ry.  v.  Botsford,  supra, 
253.  The  power  of  the  courts  to  compel  examination  of  the  defendant  in  an 
action  for  the  annulment  of  a  marriage  because  of   the  defendant's  physical  de- 
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fects,  is  derived  from  the  ecclesiastical  courts  and  not  from  the  common  law.  See 
Dcvanbagh  v.  Devanbagh  (N.  Y.  1836)  5  Paige  Ch.  554,  555.  In  criminal  cases, 
because  of  constitutional  provisions  against  self-incrimination,  the  accused  cannot 
be  forced  to  submit  to  physical  examination.  State  v.  Newcomb  (1909)  220  Mo. 
54,  119  S.  W.  405.  But  in  actions  for  personal  injuries,  in  spite  of  a  lack  of 
authority  at  early  common  law,  compulsory  examination  of  the  plaintiff  is  now 
usually  discretionary  with  the  trial  court.  Alabama  Gr.  So.  R.  R.  v.  Hill  (1890) 
90  Ala.  71.  8  So.  90;  Richmond  &  Danville  Ry.  v.  Childress  (1889)  82  Ga.  719,  9 
S.  E.  602:  Lyon  v.  Manhattan  Ry.  (1894)  142  N.  Y.  298,  37  N.  E.  113  (under  a 
statute);  contra.  Peoria  D.  &  E.  Ry.  v.  Rice  (1893)  144  111.  227,  33  N.  E.  951 
(allowing  no  examination).  The  court  in  the  instant  case  had  to  balance  two  con- 
flicting policies.  On  the  one  hand  it  is  the  policy  of  the  law  to  afford  all  possible 
means  of  bringing  out  the  truth.  On  the  other  hand  there  is  the  desire  to  dis- 
courage the  publication  of  defamatory  statements,  even  though  true.  Thus  the 
defendant  is  required  to  prove  the  truth  of  the  exact  statement  made.  Buckner 
v.  Spaulding  (1890)  127  Ind.  229,  26  N.  E.  792.  In  some  states  slander,  though 
true,  is  criminal.  E.  g.,  Wis.  Stat.  (1919)  §  4569(2).  This  policy,  combined  with 
the  traditional  feeling  against  forcing  one  to  submit  to  the  indignity  of  a  physical 
examination,  properly  prevails,  even  though  the  effect  is  to  make  it  almost  im- 
possible for  the  defendant  to  establish  the  truth  of  his  statements. 

Insurance — Violation  of  Penal  Statute  by  Insured. — The  plaintiff  sued  the  de- 
fendant insurance  company  on  an  indemnity  policy  to  recover  what  he  had  been 
compelled  to  pay  to  one  T  for  injuries  inflicted  by  the  plaintiff's  car.  The  accident 
occurred  while  the  car  was  being  driven  at  the  plaintiff's  direction  by  an  infant 
under  eighteen,  in  violation  of  a  statute.  The  defendant  contended  that  to  allow  in- 
demnity was  inconsistent  with  public  policy.  Held,  for  the  plaintiff.  Messersmith 
v.  American  Fidelity  Co.  (1921)  232  N.  Y.  161,  133  N.  E.  432. 

Within  wide  limits  legislative  determination  of  public  policy  is  final.  See 
Dcmarest  v.  Flack  (1891)  128  N.  Y.  205,  214,  28  N.  E.  645.  A  New  York  statute 
allows  owners  to  insure  against  liability  incurred  through  their  use  and  mainte- 
nance of  automobiles.  N.  Y.  Cons.  Laws  (1909)  c.  33.  §  70.  Penal  statutes  are  so 
extensive  that  civil  liability  for  automobile  accidents  is  rarely  incurred  without 
their  violation.  Cf.  N.  Y.  Cons.  Laws  (1909)  c.  30,  §  290  (Highway  Law)  ;  N.  Y. 
Cons.  Laws  (1909)  c.  88,  §  1052  (Penal  Law).  To  restrict  recovery  to  cases 
where  the  accident  occurred  without  infringing  any  penal  statute  would  make  in- 
demnity insurance  of  very  little  practical  value.  It  is  fair  to  conclude,  therefore, 
that  the  legislature  by  allowing  this  type  of  insurance  indicated  that  it  did  not 
consider  its  collection  in  such  cases  against  public  policy.  Where  the  injury 
caused  by  the  insured  was  willful  there  can  be  no  recovery  on  the  policy.  But 
the  injury  in  the  instant  case  was  not  willful  in  that  sense.  Although  the  viola- 
tion of  the  statute  was  willful,  that  violation  was  only  indirectly  responsible  for 
T's  injuries,  which  were  not  intended  by  the  plaintiff. 

Intoxicating  Liqcors — Volstead  Act — Right  to  Transport. — Prior  to  the  Vol- 
stead Act  the  plaintiff  bought  liquor  which  was  stored  in  a  government  bonded 
warehouse.  Subsequent  to  the  passing  of  the  Act  the  defendants,  internal  revenue 
("Hectors,  refused  to  permit  the  removal  of  the  liquor,  although  the  plaintiff  ten- 
dered payment  of  the  taxes  due.  Held,  Mr.  Justice  McReynolds  dissenting,  such 
detention  was  proper,  and  not  in  violation  of  the  Fifth  Amendment.  Cornell  v. 
Moore  (U.  S.  1922)  42  Sup.  Ct.  176. 

While  this  holding  seems  the  obvious  interpretation  of  the  Volstead  Act  it 
is  difficult  to  reconcile  it  with  Street  v.  Lincoln  Safe  Deposit  Co.    (1920)  254  U.  S- 
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88.  41  Sup.  Ct.  31.  That  case  held  that  a  public  warehouse,  in  which  the  plaintiff 
had  leased  a  room,  was  an  extension  of  his  dwelling,  and  not  within  the  prohibi- 
tion of  the  Act.  Mr.  Justice  McReynolds  dissented  in  the  instant  case  because  it 
was  indistinguishable  from  the  Street  case.  His  position  is  hard  to  assail.  To 
hold  a  public  warehouse  contributory  to  the  dwelling  of  every  person  who  has 
leased  a  room  in  it  is  a  fiction  out  of  harmony  with  the  provision  that  the 
Volstead  Act  "shall  be  liberally  construed  to  the  end  that  the  use  of  intoxicating 
liquor  as  a  beverage  may  be  prevented."  See  (1919)  41  Stat.  305,  308.  If,  how- 
ever, the  Street  case  is  good  law,  there  is  little  reason  for  reaching  a  different  con- 
clusion when  the  liquor  is  in  a  government  bonded  warehouse.  In  the  latter  case 
the  government  has  a  claim  on  the  liquor,  whereas  in  the  Street  case  the  plaintiff 
had  exclusive  ownership.  But  the  government's  only  claim  on  bonded  liquor  is 
for  taxes  due,  and  they  were  tendered  here.  It  was  contended  in  the  Street  case 
that  it  was  unfair  to  discriminate  against  those  not  having  storage  facilities  in  their 
dwellings.  While  this  argument  has  force,  the  Volstead  Act  does  not  provide 
for  such  a  situation.  See  (1919)  41  Stat.  315,  317.  It  appears  that  the  Street 
case  set  a  precedent  which  the  court  in  the  instant  case  sought  to  limit  to  its  pre- 
cise facts. 

Limitation  of  Actions — Revival  of  Barred  Statutory  Rights. — The  plaintiff  was 
injured  in  October,  1917,  while  in  the  defendant  railway's  employ.  In  December, 
1917,  the  federal  government  assumed  control  of  the  railroads,  relinquishing  it  in 
February.  1920,  by  the  Transportation  Act,  which  provided,  inter  alia,  that  the 
period  of  federal  control  should  not  be  computed  as  a  part  of  the  periods  of  limi- 
tation in  actions  against  carriers  arising  prior  to  federal  control.  The  plaintiff 
brought  an  action  for  damages  in  May,  1921.  Upon  demurrer  to  the  complaint, 
held,  for  the  defendant.  The  right  of  action  was  barred  by  the  two  year  limita- 
tion in  the  Federal  Employers'  Liability  Act.  Kannellos  v.  Great  Northern  Ry. 
(Minn.  1922)    186  N.  W.  389. 

The  ambiguity  of  the  word  "limitation"  in  the  Transportation  Act  raises  the 
distinction  between  common  law  and  statutory  rights  and  remedies.  The 
artificiality  of  this  distinction  is  indicated  in  (1921)  21  Columbia  Law  Rev.  366. 
Statutes  in  derogation  of  the  common  law  are  strictly  construed;  thus  where  a 
statute  creates  a  new  right  for  a  limited  period  it  is  held  that  the  right  itself  is 
resricted  and  not  merely  the  remedy.  The  Harrisburg  (1886)  119  U.  S.  199,  7 
Sup.  Ct.  140.  Such  a  statute  is  treated  as  one  of  creation  rather  than  of  limita- 
tion, and  bringing  suit  within  the  time  limit  as  a  condition  precedent  to  the  arising 
of  liability.  The  Harrisburg.  supra.  Compliance  with  the  statute  is,  therefore, 
required  to  be  averred  in  the  pleading.  Lapsley  v.  Public  Service  Corporation 
(1908)  75  N.  J.  L.  266,  68  Atl.  1113.  And  the  defendant  need  not  set  up  the 
limitation  affirmatively  as  is  required  where  only  the  remedy  is  affected.  Atlantic 
Coast  Line  R.  R.  v.  Bumctte  (1915)  239  U.  S.  199,  36  Sup.  Ct.  75.  The  reason  for 
the  provision  in  the  Transportation  Act  that  the  period  of  federal  control  should 
not  be  computed  in  determining  the  time  of  the  limitation  was  that  temporary  stay 
laws  or  moratoria  prevented  creditors  from  maintaining  actions  during  the  war 
period.  But  this  reason  is  not  applicable  in  the  instant  case  since  the  injured 
party,  by  express  reservation  in  the  President's  Proclamation  of  1917,  was  allowed 
his  action  as  before.  West  v.  New  York.  N.  H.  &  H.  R.  R.  (1919)  233  Mass. 
162,  123  N.  E.  621. 

Negotiable  Instruments — Want  of  Consideration — Burdfn  of  Proof. — In  an 
action  by  the  payee  against  the  maker  of  a  promissory  note,  conflicting  evidence 
as  to  consideration   was   introduced.     There   was   a  verdict    for   the   plaintiff.     On 
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appeal,  held,  for  the  plaintiff;  the  burden  of  proof  being  on  the  defendant,  the 
decision  as  to  facts  would  not  be  disturbed.  Woodland  State  Bank  v.  McKean 
(  Wash.  1922)  203  Pac.  939. 

It  is  generally  stated  that  the  burden  of  proving  a  want  of  consideration  in  an 
action  on  a  promissory  note  is  on  the  defendant.  Spokane  State  Bank  v.  Pitner 
(Wash.  1921)  194  Pac.  969;  see  (1917)  17  Columbia  Law  Rev.  717.  But  in 
some  jurisdictions,  although  the  defendant  has  the  burden  of  going  forward  with 
the  evidence,  the  burden  of  proving  the  consideration  by  a  preponderance  of  the 
evidence  is  on  the  plaintiff.  See  Hudson  v.  Moon  (1913)  42  Utah  377,  380  et  seq.. 
130  Pac.  774.  Some  courts,  failing  to  distinguish  between  the  burden  of  going 
forward  and  the  burden  of  proving,  say  that  the  "burden  of  proof"  is  on  the 
defendant  but  shifts  to  the  plaintiff"  when  the  defendant  introduces  evidence  of 
lack  of  consideration.  See  Doyle  v.  Doyle  (Cal.  1919)  186  Pac.  188.  189.  If  the 
defense  is  failure  of  consideration  the  burden  of  proof  is  on  the  defendant.  See 
Portuguese  American  Bank  v.  Sclutltc  (Cal.  1920)  193  Pac.  806,  808.  But  unlike 
failure  of  consideration,  which  is  an  affirmative  defense,  want  of  consideration, 
tin mgh  it  must  be  raised  by  the  defendant,  is  a  denial  of  the  consideration  pre- 
sumed in  a  negotiable  instrument.  See  Ginn  v.  Dolan  (1909)  81  Ohio  St.  121,  127, 
90  N.  E.  141.  This  difference  in  the  nature  of  the  two  defenses  is  explicitly 
recognized  even  by  courts  which  refuse  to  give  effect  to  it  procedurally.  See 
Shaffer  v.  Bond  (1917)  129  Md.  648,  658,  99  Atl.  973.  The  presumption  of  con- 
sideration is  a  rule  of  procedure  which  makes  it  unnecessary  for  the  plaintiff  to 
allege  a  consideration.  As  soon  as  the  defendant  has  introduced  enough  evidence 
to  overcome  this  presumption,  the  burden  of  proof  should  properly  be  on  the 
plaintiff.  The  instant  case  does  not  follow  this  rule  as  the  other  view  is  firmly 
established   in   its   jurisdiction. 

Pleading  and  Practice — Procedure  Under  Federal  Statute  Allowing  Equi- 
table Defenses  in  Law  Actions. — In  an  action  at  law  on  a  contract,  the  defend- 
ant pleaded  a  release  under  seal.  The  plaintiff  replied  alleging  fraud  in  the  pro- 
curement of  the  release.  Held,  for  the  plaintiff.  (1)  This  defense  is  available  to 
the  plaintiff;  (2)  the  submission  to  a  jury  of  the  issues  of  fact  involved  in  the 
equitable  defense,  is  discretionary  with  the  court.  Plcws  v.  Burrage  (C.  C.  A. 
1st  Cir.  1921)   274  Fed.  881. 

Since  1915,  by  statute,  equitable  defenses  are  available  in  actions  at  law  in 
the  federal  courts.  (1911)  36  Stat.  1087,  1164,  U.  S.  Comp.  Stat.  (1916)  §  968 
(Judicial  Code  §  274  b)  ;  am.  by  (1915)  38  Stat.  956,  U.  S.  Comp.  Stat.  (1916) 
§  1251  b;  United  States  v.  Richardson  (C.  C.  A.  1915)  223  Fed.  1010.  The  statute 
reads,  "In  all  actions  at  law  equitable  defenses  may  be  interposed  by  answer,  plea, 
or  replication  without  the  necessity  of  filing  a  bill  on  the  equity  side  of  the  court." 
The  courts  of  the  First  Circuit  allow  the  plaintiff  to  set  up  an  equitable  reply  to  a 
purely  legal  defense.  Manchester  St.  Ry.  v.  Barrett  (C.  C.  A.  1920)  265  Fed. 
557.  The  Second  Circuit  holds  contra.  Kcatley  v.  United  States  Trust  Co.  (C. 
C.  A.  1918)  249  Fed.  296.  The  Supreme  Court  has  not  passed  on  the  question. 
Since  the  statute  was  intended  to  simplify  and  speed  litigation,  the  holding  of  the 
Second  Circuit  seems  erroneous  and  the  instant  decision  sound.  It  is  everywhere 
discretionary  whether  questions  of  fact  in  an  equity  issue  shall  be  submitted  to  a 
jury.  Pacific  Coal  &  Transportation  Co.  v.  Pioneer  Mining  Co.  (C.  C.  A.  1913) 
205  Fed.  577.  The  statute  did  not  attempt  to  merge  law  and  equity.  See  Union 
Pac.  Ry.  Co.  v.  Syas  (C.  C.  A.  1917)  246  Fed.  561,  565.  Hence  the  decision  which 
leaves  the  procedure  of  the  trial  of  the  equity  issues  the  same  as  before  the  pas- 
sage of  the  statute,  is  sound. 
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Pleading  and  Practice — Rules  of  Civil  Practice — Validity  of  Rule  113. — 
In  an  action  to  recover  on  two  promissory  notes,  the  answer  in  effect  set  up  the 
defense  that  the  notes  were  conditional.  The  plaintiff  moved  for  summary  judg- 
ment upon  the  pleadings  and  affidavits  of  the  plaintiff's  attorney,  who  had  per- 
sonal knowledge  of  the  facts.  The  affidavits  verified  the  cause  of  action  and  stated 
the  amount  claimed  and  his  belief  that  there  was  no  defense  to  the  action.  The  de- 
fendant submitted  his  affidavit  which  tended  to  show  that  the  delivery  of  the  notes 
was  conditional  upon  the  sale  of  certain  property.  The  plaintiff  and  his  attorney 
denied  the  facts  set  forth  in  the  defendant's  affidavit.  Held,  that  under  the  Rules 
of  Civil  Practice,  general  denials  may  now  be  stricken  out  as  sham  and  that  Rule 
113,  providing  for  summary  judgment  where,  on  affidavits  submitted,  the  judge 
does  not  deem  the  defendant  entitled  to  defend,  is  constitutional.  Here,  an  issue 
of  fact  was  raised  which  could  not  be  determined  on  affidavits  and  the  parties 
were  properly  remitted  to  a  trial.  Divan  v.  Massarene  (App.  Div.  1st  Dept. 
1922)  66  N.  Y.  L,  J.  1788. 

At  common  law  in  New  York,  the  general  issue  could  not  be  stricken  out  as 
sham.  Wood  v.  Sutton  (N.  Y.  1834)  12  Wend.  235.  By  statute  it  was  provided 
that  sham  answers  and  defenses  could  be  stricken  out  on  motion.  N.  Y.  Code 
Proc.  §  152;  re-enacted,  N.  Y.  Code  Civ.  Proc.  §  538.  But  it  was  held  that  to  apply 
this  section  to  a  general  denial  would  deprive  a  party  of  his  constitutional  right  to 
a  jury  trial.  Wayland  v.  Tysen  (1871)  45  N.  Y.  281.  This  reasoning  was  also 
applied  to  specific  denials.  See  Rochking  v.  Perlman  (1908)  123  App.  Div.  808, 
809,  108  N.  Y.  Supp.  224.  The  rule  was  the  same  as  to  denials  on  information 
and  belief.  Rockoivitz  v.  Siegel  (1912)  151  App.  Div.  636,  136  N.  Y.  Supp.  192. 
These  decisions  rendered  nugatory  §  538  as  applied  to  sham  denials.  Dissatis- 
faction with  this  result  may  explain  why  in  Rule  104  of  the  Rules  of  Civil  Practice, 
the  words  of  former  §  538,  "may  be  stricken  out,"  have  been  changed  to  read, 
"the  court  may  treat  the  pleading  as  a  nullity."  The  problem  remains  substantially 
the  same.  But  the  change  in  wording  furnishes  an  opportunity  for  a  different  and 
preferable  result,  without  explicitly  overruling  the  Wayland  case.  The  Court  of 
Appeals  can  now  say  that  it  is  no  longer  a  question  of  striking  out  denials,  but 
merely  of  deciding  whether  a  professed  denial  is  a  denial  or  a  sham;  that  if  the 
latter,  no  issue  is  raised,  and  no  question  of  the  right  to  a  jury  trial  is  involved. 
The  same  reasoning  applies  to  Rule  113,  allowing  summary  judgment  on  affidavits 
in  an  action  to  recover  a  debt  or  liquidated  demand  arising  on  a  contract  express 
or  implied,  sealed  or  not  sealed  or  on  a  judgment  for  a  stated  sum.  The  court,  in 
giving  judgment  on  the  affidavits  presented,  though  a  general  denial  has  been 
pleaded,  is  not  infringing  on  the  right  to  a  jury  trial  by  trying  the  issues,  but  sim- 
ply determines  whether  there  is  an   issue  to  be  tried. 

Specific  Performance — Repayment  of  Loan  as  a  Condition. — A  father  promised 
to  give  land  to  his  son.  The  son  went  into  possession  and  borrowed  money  from 
his  father  for  the  purpose  of  making  improvements  on  the  land,  and  the  im- 
provements were  accordingly  made.  Before  the  debt  was  paid  the  son  died  in- 
solvent, and  a  dividend  was  declared  and  paid  to  creditors  out  of  his  estate. 
His  widow  now  sues  to  establish  the  title  to  the  land  in  herself.  Held,  for  the 
defendant  on  the  ground  that  the  "cloud"  should  not  be  removed  until  the  widow 
discharged  the  "equitable  lien"  caused  by  the  debt.  Lindell  v.  Lindell  (Minn. 
1921)   185  N.  W.  929. 

This  is  not  an  action  to  remove  a  cloud  on  title,  because  the  defendant's  in- 
terest is  itself  the  legal  title.  The  action  more  nearly  resembles  one  to  compel  a 
conveyance.  See  Casstevens  v.  Casstevens  (1907)  227  111.  547,  550,  81  N.  E.  709.  It 
is  settled  that  one  promising  to  give  land  to  another,  who  in  reliance  makes  per- 
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manent  improvements,  may  be  compelled  to  perform  his  promise.  5  Pomeroy, 
Equity  Jurisdiction  (2d  ed.  1919)  §  2250.  Such  facts  give  rise  to  an  equitable 
defense  in  the  donee  in  a  suit  in  ejectment  by  the  donor.  Young  v.  Ovcrbaugh 
( 1895)  145  X.  Y.  158,  39  N.  E.  712.  In  the  instant  case  there  is  no  evidence  that 
the  land  was  intended  as  security  for  the  advance.  If.  therefore,  any  equitable 
lien  is  to  be  raised  it  must  be  on  quasi-contractual  principles,  none  of  which  are 
present.  An  advance  to  enable  a  borrower  to  purchase  property  does  not  create 
a  lien  thereon  in  favor  of  the  lender.  Collinson  v.  Ownens  (Ind.  1833)  6  Gil.  & 
J.  4;  see  Wcathcrsby  v.  Sleeper  (1869)  42  Miss.  732,  741  (personalty).  A  fortiori 
an  advance  for  the  purpose  of  making  improvements  should  not.  Were  there  no 
insolvency,  equity  would  certainly  compel  repayment  before  granting  a  convey- 
ance. Cf.  Lyons  Xat.  Bk.  v.  Shuler  (1910)  199  N.  Y.  405,  92  N.  E.  800;  Thomas 
v.  Evans  (1887)  105  X.  Y.  601,  12  X.  E.  571.  According  to  precedent  a  debt  may 
be  set  off  to  an  equitable  claim  for  money  although  the  plaintiff  may  be  insolvent. 
Alexander  v.  Wallace  (Term.  1836)  10  Yerg.  105.  The  same  is  true  when  the  equi- 
table claim  is  for  a  conveyance.  See  Williams  v.  Love  (1858)  39  Tenn.  80,  86. 
The  possibility  of  the  defendant's  recovery  at  law  or  in  equity  is  not  essential  to 
the  establishment  of  a  condition  precedent  to  the  enforcement  of  a  plaintiff's  equi- 
table claim.  DeWalsh  v.  Braman  (1896)  160  111.  415.  The  instant  case  therefore, 
on  authority,  was  correctly  decided  although  the  reasoning  of  the  court  was 
erroneous. 

Statute  of  Limitations — Indefinite  Waiver  at  Inception  of  Contract. — The 
plaintiff  sues  in  equity  to  set  aside  a  judgment  rendered  against  him  as  defendant, 
in  an  action  on  a  note  defended  by  an  attorney  without  his  consent.  The  present 
plaintiff  contends  the  suit  on  the  note  was  barred  by  the  Statute  of  Limitations. 
The  note  contained  a  provision  whereby  the  makers  waived  "all  benefits  of  the 
Statute  of  Limitations."  Held,  judgment  vacated.  First  Xational  Bank  of  La 
Junta  v.  Mock   (Colo.  1921)   203  Pac.  272. 

In  general,  a  waiver  of  the  Statute  of  Limitations,  expressed  when  the  con- 
tract was  made,  and  relied  upon,  estops  the  debtor  from  setting  up  that  defense. 
State  Trust  Co.  v.  Sheldon  (1895)  68  Vt.  259,  35  Atl.  177.  Some  jurisdictions  hold 
that  this  estoppel  is  effective  so  long  as  the  defendant's  representations  influence 
the  creditor  to  forbear  suit.  Holman  v.  Omaha  Ry.  &  Bridge  Co.  (1902)  117 
Iowa  268,  90  X.  W.  833.  Other  courts  intimate  that  the  debtor  is  estopped  for  a 
reasonable  time  only.  Kellogg  v.  Dickinson  (1888)  147  Mass.  432,  18  X.  E.  223. 
An  agreement  of  waiver  for  an  unlimited  time  is  often  enforced  as  a  contractual 
obligation,  if  made  for  a  proper  consideration.  Parchcn  v.  Chessman  (1914)  49 
Mont.  326,  142  Pac.  631.  Such  waiver  is  usually  regarded  as  binding,  if  not  for- 
ever, at  least  for  a  reasonable  time,  which  is  frequently  computed  by  adding  an 
additional  statutory  period.  Parchen  v.  Chessman,  supra.  Some  courts  refuse  to 
enforce  an  unlimited  waiver  on  the  ground  that  it  is  in  violation  of  public  policy. 
See  Mutual  Life  Ins.  Co.  v.  United  States  Hotel  Co.  (1913)  82  Misc.  632,  644,  144 
X.  Y.  Supp.  476.  But  as  the  Statute  of  Limitations  is  a  personal  defense,  a  party 
may  bind  himself  to  forego  its  protection,  without  contravening  any  public  policy. 
See  Wells.  Fargo  &  Co.  v.  Enright  (1900)  127  Cal.  669,  674,  60  Pac.  439;  bw 
Union  Central  Life  Ins.  Co.  v.  Spinks  (1904)  119  Ky.  261,  272,  83  S.  W.  615. 
Although  the  court  in  the  instant  case  frowns  upon  an  indefinite  waiver,  it  might 
well  have  been  given   effect  to  the  stipulation  as   for  a   reasonable  time. 

Statutes — Constriction— Titles  and  Sectional  Headnotes. — The  appellant  was 
charged  with  driving  an  automobile  while  intoxicated.  He  demurred  on  the  ground 
that   the  charge  did   not  allege  him  to  be  an  employee,  and  that  the   scope  of  the 
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amended  section  of  the  code  which  he  was  charged  with  violating,  was  limited 
by  the  sectional  headnote,  "Intoxication  of  Employees."  The  demurrer  was  over- 
ruled. On  appeal,  held,  conviction  affirmed;  since  the  body  of  the  act  is  clear, 
the  headnote  cannot  control  its  interpretation.  State  v.  Cr others  (Wash.  1922) 
203  Pac.  74. 

The  title  of  an  act  is  evidence  to  be  used  in  construction.  Du  Bois  v.  Coen 
(1919)  100  Ohio  17,  125  N.  E.  121.  But  in  the  absence  of  constitutional  provision, 
it  should  not  control  where  the  meaning  of  the  body  of  the  act  is  clear.  Cornell 
v.  Coyne  (1904)  192  U.  S.  418,  24  Sup.  Ct.  383.  The  constitution  of  Washington 
declares  that,  "No  bill  shall  embrace  more  than  one  subject  and  that  shall  be  ex- 
pressed in  the  title."  Wash.  Const.  (1889)  art.  2,  §  19.  Where  such  a  provision 
exists,  the  title  restricts  the  scope  of  the  act,  and  all  portions  not  expressed  in  the 
title  are  void.  Thayer  v.  Snohomish  Logging  Co.  (1918)  101  Wash.  458,  172  Pac. 
552;  Wabash  Ry.  v.  Young  (1904)  162  Ind.  102,  69  N.  E.  1003.  This  constitutional 
provision  was  inapplicable  to  the  instant  case,  as  a  sectional  headnote,  not  a  title, 
was  involved.  Sectional  headnotes  are  not  to  be  considered  if  merely  inserted 
by  compilers.  Weesner  v.  Davidson  Co.  (N.  C.  1921)  109  S.  E.  863.  If  they  are 
passed  by  the  legislature,  however,  some  states  hold  them  to  limit  and  define  the 
scope  of  the  act.  People  ex  rel.  Watson  v.  Lamphier  (1918)  104  Misc.  622,  172  N. 
Y.  Supp.  247.  Others  hold  that  such  headnotes,  like  titles,  are  only  evidence  to  be 
used  in  construction.  Mackcy  v.  Miller  (C.  C.  A.  1903)  126  Fed.  161 ;  People  ex 
rel.  Bussey  v.  Gaulter  (1894)  149  111.  39,  36  N.  E.  576.  It  seems  that  the  New 
York  rule,  supra,  in  effect  gives  to  a  sectional  headnote  the  importance  that  is 
attached  to  titles  only  by  constitutional  provisions.  There  seems  no  reason  for 
such  a  distinction,  as  titles  and  sectional  headnotes  appear  to  serve  similar  pur- 
poses. But  cf.  People  v.  Molineux  (N.  Y.  1868)  53  Barb.  9;  aff'd  (1869)  40  N.  Y. 
113. 

Trover  and  Conversion — Silence  as  Fraud. — A  vendor  of  goods  shipped  them 
to  the  defendant  bu}'er  under  a  negotiable  bill  of  lading  with  draft  attached,  which 
the  former  sent  to  its  bank  for  collection.  The  plaintiff  railroad  delivered  the 
goods  to  the  defendant  by  mistake,  without  demanding  a  bill  of  lading.  The 
latter  knew  that  the  bill  and  draft  were  outstanding,  but  remained  silent  as  to  this 
fact,  though  accepting  delivery.  The  plaintiff  was  compelled  to  pay  the  vendor 
the  value  of  the  goods,  and  brought  this  action  in  conversion.  Held,  for  the 
plaintiff.    New  York  Central  R.  R.  v.  Frecdman   (Mass.  1921)   133  N.  E.  101. 

Silence  as  to  a  material  fact  which  a  party  to  a  transaction  is  in  good  faith 
bound  to  disclose  is  fraud.  Stewart  v.  Wyoming  Ranche  Co.  (1888)  128  U.  S. 
383,  9  Sup.  Ct.  101.  A  duty  to  speak  exists  when  one  sells  goods  knowing  there  is 
a  latent  defect.  Salmonson  v.  Horswill  (1917)  39  S.  D.  402,  164  N.  W.  973; 
Grigsby  v.  Stapleton  (1887)  94  Mo.  423,  7  S.  W.  421.  But  the  seller  is  not  under 
an  obligation  to  disclose  a  patent  defect.  See  Salmonson  v.  Horswill,  supra.  406; 
Grigsby  v.  Stapleton,  supra.  427.  A  purchase  by  one  who  is  technically  insolvent 
is  not  fraudulent.  See  Gillespie  v.  Piles  &  Co.  (C.  C.  A.  1910)  178  Fed.  886,  890. 
But  if  the  buyer  is  hopelessly  insolvent,  his  failure  to  disclose  that  fact  is  fraudu- 
lent. Gillespie  v.  Piles  &  Co..  supra.  The  basis  of  these  distinctions  seems  to  be, 
how  such  silence  will  be  interpreted.  If  the  fact  is  such  that  the  ordinary  man 
under  the  circumstances  would  disclose  it,  failure  to  do  so  is  a  representation 
that  the  fact  does  not  exist.  See  Brownlic  &  Co.  v.  Campbell  (1880)  L.  R.  5  A.  C. 
925,  950.  Since  the  standard  of  conduct  is  that  of  the  ordinary  honest  man  under 
the  circumstances,  the  facts  which  one  is  bound  to  disclose  vary  as  the  standard 
of  morals  of  the  community  varies.  Under  this  test  the  instant  case  is  correct, 
for  the  silence  of  the  defendant  amounted  to  a  representation  that  he  believed  there 
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was  no  negotiable  bill  of  lading  outstanding.  Since  this  was  false  to  his  knowl- 
edge, there  was  a  sufficient  basis  for  the  action  of  trover. 

Vendor  and  Purchaser — Marketable  Title — Possibility  of  Issue. — In  an  action 
by  the  vendor  against  the  vendee,  for  specific  performance  of  a  contract  to  convey 
land,  the  defendant  claimed  that  the  title  of  the  vendor  was  not  marketable  due  to 
the  fact  that  after-born  children  of  a  woman  sixty-nine  years  of  age  might  have 
an  interest  in  the  land.  Held,  for  the  defendant.  Weberpals  v.  Jenny  (111.  1921) 
133  N.  E.  62. 

There  is  a  conflict  as  to  whether  a  woman  past  the  usual  childbearing  age 
is,  for  legal  purposes,  sterile.  An  allegation  in  a  bill  to  quiet  title  that  a  woman 
was  past  the  childbearing  age  was  said  to  be  "meaningless."  See  Hill  v.  Spencer 
(1902)  196  111.  65,  70,  63  N.  E.  614.  Partition  in  equity  on  the  ground  that  a 
woman  was  past  the  childbearing  age  was  refused.  Hill  v.  Sangamon  Loan,  etc. 
Co.  (1921)  295  111.  619,  129  N.  E.  554.  Where  a  woman  above  the  usual  child- 
bearing  age  would  have  the  sole  interest  in  a  trust  unless  she  should  bear  a 
child,  the  court  refused  to  terminate  the  trust  in  her  favor.  Boivlin  v.  Rhode 
Island,  etc.  Trust  Co.  (1910)  31  R.  I.  289,  76  Atl.  348.  Even  physicians'  testi- 
mony to  show,  in  order  to  terminate  a  trust,  that  a  woman  could  not  bear  children, 
was  excluded.  Ricards  v.  Safe  Deposit,  etc.  Co.  (1903)  97  Md.  608,  55  Atl.  384. 
In  all  these  cases  equity  refused  to  cut  off  the  contingent  interest  of  unborn  chil- 
dren on  the  ground  that  a  woman  was  above  the  usual  childbearing  age.  How- 
ever, there  is  substantial  authority  for  the  proposition  that  the  possibilities  of  issue 
of  a  woman  above  the  usual  childbearing  age  are  not  such  as  to  make  the  title 
unmarketable  in  a  suit  for  specific  performance.  Whitney  v.  Groo  (1913)  40  D. 
C.  App.  496;  In  re  Tinning  and  Weber  (1904)  8  Ont.  703;  see  Bacot  v.  Fessen- 
den  (1909)  130  App.  Div.  819,  823,  115  N.  Y.  Supp.  698.  The  same  principle  has 
been  applied  to  an  agreement  to  take  a  lease.  Browne  v.  Warnock  (1880)  L.  R. 
7  Ir.  3.  The  solution  is  not  found  in  any  course  of  reasoning.  The  test  is 
purely  one  of  opinion  whether  or  not  the  chances  of  issue  are  great  enough  to 
warrant  the  conclusion  that  to  compel  the  vendee  to  take  would  be  forcing  him 
to  "buy  a  lawsuit."  That  late  fecundity  is  by  no  means  impossible  is  indicated  by 
the  note  to  Macomb  v.  Miller  (N.  Y.  1841)  26  Wend.  229,  234.  It  is  to  be  noted 
that  in  these  cases  of  specific  performance,  unlike  the  cases  above,  when  the 
court  grants  the  decree,  it  is  not  cutting  off  the  interest  of  the  unborn  children. 

Wills — Attestation*  Before  Testator  Signs — Adoption  oi-  Witness'  Signature. — 
The  testator  declared  the  instrument  to  be  his  will,  and  requested  the  witnesses  to 
sign  it.  They  did  so.  Afterwards,  in  their  presence  and  as  part  of  the  same  con- 
tinuous transaction,  the  testator  signed.  Held,  probate  allowed.  In  re  Haber 
CSurr.  Ct.  Bronx  Co.  1922)  66  N.  Y.  L.  J.  1845. 

It  was  formerly  held  in  New  York  that  if  the  witnesses  and  the  testator 
had  signed  as  part  of  the  same  transaction  the  will  was  good,  even  if  the  witnesses 
had  signed  first.  Vaughan  v.  Burford  (N.  Y.  1854)  3  Bradf.  78.  Many  states  still 
take  this  view.  Estate  of  Selva  (1915)  169  Cal.  116,  145  Pac.  1015;  Re  Estate  of 
Horn  (1910)  161  Mich.  20,  125  N.  W.  696.  It  has,  however,  since  become  well 
settled  in  New  York  that  it  is  not  a  valid  attestation  if  the  witnesses  sign  before 
the  testator,  by  merely  signing  as  part  of  the  same  transaction.  Jackson  v.  Jackson 
(1868)  39  N.  Y.  153;  In  re  Kunkler's  Will  (1914)  147  N.  Y.  Supp.  1094.  This 
is  likewise  the  law  in  many  jurisdictions.  Lacey  v,  Dobbs  (1901)  63  N.  J.  Eq.  325, 
50  Atl.  497;  Marshall  v.  Mason  (1900)  176  Mass.  216,  57  N.  E.  340.  But  an  adop- 
tion by  a  witness  of  a  signature  already  written  is  in  some  jurisdictions  equiva- 
lent to  writing  it.     Matter  of  Karrer  (1909)   63  Misc.   174,   118  N.  Y.  Supp.  427;. 
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.Sturdivant  v.  Birchett  (Va.  1853)  10  Grat.  67;  contra,  Chase  v.  Kittredge  (Mass. 
1865)  11  Allen  49;  In  the  Goods  of  James  Byrd  (1842)  3  Curt.  Eccl.  117.  What 
constitutes  a  sufficient  adoption  has  not  been  definitely  settled.  But  to  infer  an 
adoption  merely  from  the  continuity  of  the  transaction,  as  was  done  in  the  in- 
stant case,  is  in  effect  to  apply  the  former  New  York  rule.  See  Vaughan  v.  Bur- 
ford,  supra.  In  view  of  the  now  well-settled  different  rule,  the  instant  case  can- 
not be  supported,  though  it  follows  the  less  technical,  and  therefore  perhaps  more 
desirable  doctrine. 
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International  Law.  By  L.  Oppenheim.  Vol.  II.  War  and  Neutrality. 
Edited  by  Ronald  F.  Roxburgh.  London:  Longmans,  Green  and  Co.  1921. 
pp.   xlvi,   671. 

With  the  appearance  of  the  second  volume  of  Oppenheim's  International  Laic. 
volume  one  of  which  was  published  last  year,  the  English-speaking  world  has  its 
first  standard  text  revised  to  include  the  modifications  of  international  law  result- 
ing from  the  war  and  the  peace  treaties.  The  League  of  Nations,  as  an  agency 
for  the  settlement  of  state  differences  (pp.  34-38),  as  inaugurating  a  new  means  of 
compulsion — economic  boycott  (p.  61),  and  as  offering  new  facilities  for  securing 
legitimate  warfare  (p.  335)  receives  extensive  consideration  in  this  volume  in 
addition  to  the  general  treatment  in  volume  one.  In  regard  to  the  latter  matter, 
after  noting  that  recent  wars  "have  clearly  demonstrated  that  new  means  must  be 
found  to  compel  belligerents  to  conduct  war  within  the  limits  of  the  laws  of  war" 
(p.  332),  the  author  writes:  "It  would  seem  that  the  only  way  in  which  in  the 
future  such  violations  can  be  prevented,  is  by  making  it  a  duty  of  the  League 
of  Nations  to  exercise  intervention  in  case  a  belligerent  violates  fundamental 
principles  of  law  concerning  the  conduct  of  war"    (p.  335). 

The  leading  prize  cases  and  diplomatic  notes  of  the  war  are  examined, 
though  their  conclusions  are  not  indiscriminately  accepted.  Thus  in  spite  of  the 
opinion  of  the  Judicial  Committee  of  the  Privy  Council  in  The  Leonora1  the 
author  holds  that  the  Order  in  Council  of  February  16,  1917  "was  ultra  vires 
because  it  threatened  punishment  and  assumed  jurisdiction  over  neutral  ships  for 
acts  which,  according  to  International  Law,  are  perfectly  legitimate"  (p.  428). 
The  whole  discussion  of  the  legitimacy  of  belligerent  reprisals  adversely  affecting 
neutrals  well  illustrates  the  balance  of  Oppenheim's  judgment  (pp.  425-28). 
Among  other  conclusions  on  points  raised  during  the  war,  mention  may  be  made 
of  his  repudiation  of  the  German  doctrine  of  Kricgsrasion  (pp.  90-91),  his  ap- 
proval of.  the  use  of  hostages  to  prevent  illegitimate  acts  such  as  train  wrecking, 
by  the  inhabitants  of  occupied  territory  (p.  3'52),  his  opinion  that  soldiers  may  not 
be  punished  for  illegal  acts  committed  under  orders  of  their  commanders  (p.  342), 
and  his  continued  support  of  the  terms  "war  crime"  and  "war  treason"  which 
engaged  him  in  debate  with  other  British  jurists  during  the  war  (pp.  72,  342, 
346).  After  listing  four  factors  which  have  tended  to  obliterate  the  distinction 
between  armed  forces  and  civilians  (p.  73)  he  concludes: 

"There  is  no  doubt — the  World  War  has  made  it  obvious — that  this  distinc- 
tion, and  also  the  moderating  influences  of  chivalry  and  humanity,  again  threaten 
to  disappear.  Conscription,  with  its  consequences  that  wars  are  fought  by  whole 
nations  in  arms,  and  war  passions  infect  all  belligerent  subjects,  threatens  to  over- 
throw the  barriers  against  excesses  which  the  professional  soldiery  of  the  eigh- 
teenth and  nineteenth  centuries,  and  the  Hague  Peace  Conferences  of  1899  and 
1907,  attempted    to  erect." 

Oppenheim,  however,  was  not  pessimistic  in  regard  to  the  future  of  the 
law  of  war.  "Some  notes,"  writes  his  editor,  "intended  for  his  preface  show 
with  what  force  he  would  have  argued  against  the  prevalent  impression  that 
the  war  has  made  an  end  of  the  laws  of  war"  (p.  v).  The  book  does  not  detail 
\iolations  of  the  law  during  the  war.     "He  intended,"  writes  the  editor,  "to  in- 

1  (1918)  3  B.  &  C.  P.  C.  385. 
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troduce  the  events  of  the  war  when  they  illustrated,  extended,  or  challenged  gen- 
eral principles  hitherto  accepted.  But  for  the  history  of  the  war  he  would  have 
relied  on  his  friend  Garner's  International  Law  and  the  World  War,  which  he 
had  already  read  in  manuscript"  (p.  v).  Frequent  references  to  this  work  have 
been  supplied  in  footnotes. 

The  merits  of  Oppenheim's  book,  the  first  edition  of  which  appeared  in 
1905,  are  too  well  known  to  require  comment.  This  edition  reveals  that  he  kept 
a  judicial  balance  during  the  war  and  after.  With  the  work  of  the  editor,  we 
find  grounds  for  serious  criticism.  The  text  of  a  standard  author  should  be 
sacred  after  his  death.  Phillipson's  Wheaton  (1916)  was  criticised  on  this  score.2 
It  gives  the  reader  a  start  to  find  in  the  text,  following  a  query  as  to  the 
future  development  of  the  law,  "The  author  did  not  live  to  express  an  opinion" 
(p.  9).  Where  does  Oppenheim  leave  off  and  Roxburgh  begin?  There  is 
nothing  to  indicate  except  the  statement  in  the  preface,  of  paragraphs  amended 
or  added  by  the  editor.  Brackets,  distinguishing  the  editor's  work  could  easily 
be  inserted  as  in  Higgin's  Hall  (1917),  though  we  would  prefer  to  have  the 
editor  confine  himself  to  footnotes  as  did  Dana  in  editing  Wheaton.  It  is  true 
that  Mr.  Roxburgh's  task  was  made  difficult  through  his  desire  to  incorporate 
suggestions  and  opinions  which  Oppenheim  had  verbally  expressed  before  his 
death.  This,  however,  could  always  have  been  accomplished  by  footnotes  as  it  is 
in  some  cases  (pp.  82  n.  1,  277  n.  1,  336  n.  3).  The  student  who  desires  to 
quote  Oppenheim,  will  regret  the  form  of  this  edition  which  renders  it  difficult 
to  do  so  with  confidence. 

Quincy  Wright 

University  of  Minnesota 


Handbook  of  Practice  under  the  Civil  Practice  Act  of  New  York.  By 
Carlos  C.  Alden.     New  York:   Baker.  Voorhis  &  Co.     1921.     pp.  340. 

A  more  appropriate  title  could  not  well  have  been  devised  for  this  excep- 
tionally thorough  and  complete  compendium  of  general  practice  and  procedure 
under  the  New  York  Civil  Practice  Act.  While  intended  primarily  for  law 
students,  this  little  book  will  no  doubt  be  found  very  helpful  to  lawyers  who 
wish  to  understand  the  changes  brought  about  by  the  Civil  Practice  Act  and  the 
Rules  of  Civil  Practice,  and  also  refresh  their  recollection,  as  it  were,  on  matters 
of  New  York  procedure  generally. 

The  order  and  arrangement  of  the  subject  matter  is  excellent  and  the  con- 
densation of  the  material,  without  resort  to  either  abbreviations  or  to  a  cryptic 
and  disagreeable  style,  is  quite  remarkable.  Nor  has  the  author  committed  the 
fault,  so  glaring  in  several  works  of  a  similar  character,  of  merely  repeating  the 
sometimes  intricate  language  of  the  Practice  Act  and  the  Rules.  The  chapter 
on  the  Statute  of  Limitations  and  the  discussion  of  the  trial  practice,  as  well  as 
the  treatment   of   pleadings   generally,   are   models   of   accuracy   and   brevity. 

The  few  errors,  which  were  perhaps  inevitable  in  a  work  of  this  character, 
were  due  largely  to  modifications  of  the  law  by  the  Civil  Practice  Act,  which 
only  very  careful  checking  and  comparison  would  reveal.  For  example  (p.  47) 
an  order  may  now  be  made  dispensing  with  delivery  of  a  copy  of  the  summons 
to  an  incompetent  person,  not  only  where  there  is  proof  that  such  delivery  might 
tend  to  aggravate  his  malady,  but  for  any  proper  reason,  in  the  discretion  of 
the  court.  It  would  also  seem  that  the  rule  of  the  Code  of  Civil  Procedure  as  to 
costs  in  contract  actions  in  the  Supreme  Court,  where  the  recovery  is  less  than 
$50,  has  been  changed,   even   if   it   be   true,   as   it  probably   is,   that   the   legislature 

2  (1916)   10  American  Journ.  Int.  Law  664. 
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intended  no  change.1  On  page  180  the  old  rule  is  given.  The  reference  to  the 
rule  of  McGuirc  v.  Bausher2  (p.  103),  is  no  doubt  inadvertent,  as  the  dictum  in 
that  case  was  overruled  by  Merriam  v.  Johnson.3 

Harold    R.    Medina 
Columbia  Law  School 


The  Law  of  the  Sea.  By  George  L.  Caneield  and  George  W.  Dalzell. 
With  a  summary  of  the  Navigation  Laws  of  the  United  States  by  Jasper  Yeates 
Brixton.     New  York:  D.  ApplETon  and  Co.     1921.     pp.  v,  315. 

This  volume  is  one  of  a  series  on  steamship  management  and  operation.  In 
the  preface,  the  editors  state : 

"This  volume  on  'The  Law  of  the  Sea'  is  intended  to  present  the  principles 
of  Admiralty  law  in  concise  and  practical  form.  It  is  a  manual  for  the  student, 
the  owner,  or  the  master  of  a  vessel  who  may  desire  to  acquire  information  con- 
cerning the  main  facts  and  principles  of  maritime  law  without  attempting  to 
acquire  such  a  mastery  of  the  subject  as  is  possessed  by  an  admiralty  lawyer." 

The  early  chapters  serve  to  classify  the  subject  in  a  systematic  way.  Chapters 
II.  Ill,  IV  and  V  are  headed:  "Title  &  Transfer,"  "Owners  and  Managers"  "Th- 
Master,"  and  "Seaman,"  respectively,  thus  illustrating  to  the  steamship  operator, 
for  example,  in  a  practical  form,  the  principal  rights  and  liabilities  of  the  parties 
to  a  marine  venture. 

The  chapter  on  "Title  and  Transfer"  is  exceedingly  timely  and  interesting 
since  it  includes  all  the  recent  shipping  acts  having  to  do  with  the  documentation 
of  vessels.  This  chapter,  together  with  Chapter  X,  should  prove  valuable  to  the 
practising   lawyer. 

The  authors  state  that  there  is  some  question  of  the  constitutionality  of  the 
Ship  Mortgage  Act.  This  question  has  been  ignored  by  most  other  writers. 
The  reason  why  the  constitutionality  of  the  Act  is  in  doubt  is,  of  course,  because 
it  has  been  decided  that  a  mortgage  is  not  a  maritime  contract  and  that  no  legis- 
lative power  is  vested  in  Congress  to  declare  non-maritime  matters  within 
the  jurisdiction  of  admiralty  courts.  A  determination  of  this  question  by  the 
Supreme  Court  in  the  near  future  is  desirable. 

In  connection  with  the  Ship  Mortgage  Act  there  is,  however,  one  matter  which 
should  be  brought  to  the  attention  of  readers  of  this  volume.  In  considering 
the  question  of  the  priority  of  a  mortgage  lien  over  maritime  liens,  the  authors 
state  (p.  160)  that  the  lien  for  towage  and  pilotage  is  superior  to  all  other  mari- 
time liens,  except  salvage,  seamen's  wages  and  "preferred  mortgages"  given  on 
American  ships  pursuant  to  the  Ship  Mortgage  Act.  The  same  statement  is 
made  with  regard  to  pilotage  (p.  175),  and  it  is  stated  (p.  214)  that  a  wharfage 
lien  is  inferior  to  a  preferred  mortgage.  These  statements  are  misleading.  Sub- 
section M  (b)  of  the  Ship  Mortgage  Act  of  June  5,  1920,  provides  that  the 
preferred  mortgage  lien  shall  have  priority  over  all  claims  against  the  vessel; 
except  preferred  maritime  liens.  These  are:  (1)  liens  arising  prior  in  time  to  the 
recording  and  indorsement  of  the  preferred  mortgage  or  (2)  certain  other  liens. 
It  is  thu>  perfectly  apparent  that  if  liens  for  wharfage,  towage  and  pilotage  arose 
prior  to  the  recording  and  indorsement  of  the  mortgage,  they  would  be  superior 
and  not  junior  to  the  mortgage. 

The  paragraphs  contained  in  the  chapter  on  "Liabilities  and  Limitations," 
which  deal  with  the  Harter  Act,  contain  the  clearest  analysis  of  the  results  of 
judicial  interpretation  of  that  act  that  the  present  writer  has  yet  seen. 

i  See  N.  Y.  Civ.  Prac.  Act  §§  1472-75. 

2  App.  Div.  276,  65  N.  Y.  Supp.  382. 
I  1906)   116  App.  Div.  336,  101  N.  Y.  Supp.  627. 
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In  the  chapter  on  liens  the  authors  recognize  that  the  general  rule  with 
regard  to  marshaling  liens  is  that  the  last  in  point  of  time  prevails.  This,  since 
the  case  of  The  John  G.  Stevens,1  has,  undoubtedly,  been  the  law.  Most  writers 
and  a  great  many  judges  ^iave  confused  these  often  difficult  questions  by  stating 
that  a  subsequent  tort  lien  outranks  a  prior  contract  lien ;  or  that  a  subsequent 
contract  lien  outranks  a  prior  tort  lien  where  the  res  is  benefited. 

Apparently  a  misleading,  because  incomplete,  statement  of  the  law  is  made 
(p.  134),  where  it  is  said: 

"The  reader  will  not  be  misled  into  supposing  that  the  absence  of  a  right 
to  a  maritime  lien  means  that  the  debt  is  uncollectible  by  legal  process.  While  the 
admiralty  court  is  closejj  to  the  creditor  if  there  be  no  right  to  a  maritime  lien, 
he  has  the  same  remedy  as  any  other  creditor  by  a  suit  at  law  to  recover  the  debt 
or  damage  from  the  debtor,  or  person  liable,  i.  e.,  the  owner,  the  temporary  owner, 
or  the  person  who  ordered  the  goods  or  did  the  damage  as  the  case  may  be." 

This  overlooks  and  impliedly  denies  the  existence  of  any  right  in  personam 
in  admiralty  in  the  case  supposed.  In  most  cases,  the  creditor  has  a  triple  remedy 
in  rem  against  a  vessel,  in  personam  against  its  owners,  and  at  common  law.  The 
question  of  the  existence  or  non-existence  of  a  maritime  lien  is  not  jurisdictional 
but  arises  upon  the  merits. 

The  authors  cite  (p.  93),  apparently  with  approval,  The  Guildhall,2  in  which 
a  cargo  was  damaged  by  collision  occasioned  by  improper  navigation  and  in 
which  the  court  denied  the  vessel  any  exemption  from  liability  under  a  clause  in 
the  bill  of  lading  which  exempted  the  vessel  from  "neglect  or  default  of  the  master, 
mariners,  or  others  in  the  service  of  the  owners,  collision,  perils  of  the  seas," 
etc.  The  Harter  Act  proprio  vigore  exempts  the  carrier  from  faults  or  errors  in 
navigation  provided  there  has  been  due  diligence  to  make  the  ship  seaworthy  and 
properly  manned,  equipped  and  supplied,  and  the  statement  of  the  authors  that  a 
special  contract  "will  not,  however,  protect  against  negligence  on  the  part  of  the 
carrier,"  made  on  the  same  page,  is  not  so  except  as  regards  stowage,  custody 
and  care  of  the  cargo  itself.  The  authors  themselves  recognize  this  (pp.  122, 
123),  stating: 

"If  you  use  diligence  to  employ  a  competent  master  and  crew  and  their  skill 
in  navigation  fails  or  the  ship  encounters  perils  of  the  sea  and  accident  happens 
to  the  cargo  you  are  not  responsible  for  the  damage.  Your  exemption  from 
responsibility  in  this  case  is  given  by  the  statute  and  you  do  not  need  to  bargain 
for  it." 

While  the  volume  has  decided  merits  which  have  been  pointed  out  hereinbefore, 
students  and  operators  should  regard  it  merely  as  a  book  for  ready  reference  and 
not  as  a  substitute  for  well-known  volumes  dealing  in  greater  detail,  and  more 
accurately,  with  specific  fields  of  shipping  law. 

George  de  Forest  Lord 

New  York  City 


The  History  of  Conspiracy  and  Abuse  of  Legal  Procedure.  By  Percy 
Henry  Winfiei.d.     Cambridge  University  Press.     1921.     pp.  xxvii,  219. 

With  this  volume  a  new  series  of  special  studies  in  English  legal  history  to 
include  both  monographs  and  editions  of  texts  is  launched  at  Cambridge  Uni- 
versity under  the  capable  editorship  of  Professor  Harold  Dexter  Hazeltine. 
With  its  proposed  scope  and  purpose,  those  who  deprecate  insular  scholarship 
will  be  in  hearty  accord.  To  quote  from  the  editor's  words  in  the  general  preface, 
which,  by  the  way,  is  as  masterful  a  statement  of  the  large  functions  of  legal 
history  as  we  have  seen : 

1  (1897)  170  U.  S.  113,  18  Sup.  Ct.  554. 

2  (D.  C.)  58  Fed.  796.  aff'd  (C.  C.  A.  1894)  64  Fed.  867. 
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"The  general  scope  of  the  series  as  a  whole  will  be  as  broad  and  extensive 
as  the  history  of  English  law  itself.  The  point  of  view  which  has  been  adopted  in 
planning  the  series  is  that  English  law  has  a  place  in  world  history  and  not 
merely  in  insular  history.  The  whole  course  of  development  of  historical  science 
during  the  last  hundred  years  has  prepared  the  way  for  the  taking  of  this  world 
view-point  in  respect  to  the  origin,  growth,  and  diffusion  of  English  law"   (p.  vi). 

In  this  first  volume  by  Dr.  Winfield,  a  detailed  history  of  the  various  remedies, 
civil  and  criminal,  for  abuse  of  process  in  English  law  is  presented  for  the  first 
time  in  connected  form.  This,  together  with  the  author's  forthcoming  treatise  on 
the  modern  law,  The  Present  Law  of  Abuse  of  Procedure,  will  cover  a  subject 
the  importance  of  which  has  been  only  partially  suggested  by  the  earlier  mono- 
graphs of  Justice  Wright  and  J.  W.  Bryan.  In  the  study  before  us  the  author  is 
largely  concerned  with  the  mediaeval  law  of  conspiracy  and  its  development  in 
the  seventeenth  and  eighteenth  centuries.  Among  the  more  important  topics  con- 
sidered are  the  Statutes  of  Conspirators,  the  writ  of  conspiracy  and  its  ultimate 
supersession  by  the  action  on  the  case  in  the  nature  of  conspiracy,  the  early 
history  of  conspiracy  as  a  crime  and  the  subsequent  expansion  of  the  conception. 
The  remaining  chapters  deal  with  the  history  of  maintenance  and  champerty,  of 
embracery  and  misconduct  of  jurors,  of  common  barratry  and  frivolous  arrests. 
It  is  significant  that  all  these  were  almost  exclusively  used  in  the  middle  ages 
as  remedies  for  abuse  of  legal  process :  their  variety  is  an  illustration  at  large  of 
a  litigious  time  in  which  the  law  court  was  used  or  abused  as  the  most  popular 
alternative  for  private  warfare.  Indeed,  as  the  author  states,  a  difficult  problem 
of  judicial  administration  was  involved: 

"The  story  of  what  justifies  conspiracy  in  its  old  sense  is  the  story  of  a  long 
struggle  to  solve  the  legal  puzzle  of  punishing  the  rogue  who  would  kill  and  rob 
with  the  law's  own  weapons  without  at  the  same  time  terrifying  the  honest  accuser 
or  plaintiff"  (p.  67). 

In  general,  the  materials  afforded  by  the  Year  Books,  the  successive  registers 
of  writs,  and  the  statutes  have  been  treated  with  critical  thoroughness.  Incidentally, 
it  has  been  indicated  that  the  early  English  statutes  stand  in  some  need  of  scholar- 
ly treatment:  it  has  also  been  fairly  demonstrated  that  the  writ  of  conspiracy 
emanated  from  the  statutes  of  Edward  I  and  we  are  led  to  infer  that  Coke,  in 
regarding  the  writ  as  of  common  law  origin,  here  as  on  other  occasions  placed 
undue  reliance  on  the  Mirrour  of  Justices.  We  should  like  to  have  seen  some 
questions  discussed  which  have  been  omitted ;  in  particular,  the  treatment  of  con- 
spiracy by  the  Star  Chamber,  a  matter  of  some  importance  to  the  post-Restoration 
expansion  of  criminal  conspiracy.  But  perhaps  the  author's  primary  interest  in 
abuse  of  legal  process  precluded  this.  In  any  case,  we  could  have  no  more 
generous  wish  for  the  Cambridge  series  than  that  it  should  maintain  the  standard 
set  by  its  first  volume. 


Hessel  E.  Yntema 


Columbia  University 


The  Procedure  and  Law  of  Surrogates'  Courts.  Fourth  Edition.  By 
Wilms  E.  Heato.v  Albany:  Matthew  Bender  and  Co.  1922.  Vol.  I.,  pp.  xliv, 
1108;   Vol.  II,  pp.  xxxviii,   1099. 

The  former  surrogate  of  Rensselaer  County,  Willis  E.  Heaton,  has  brought 
out  the  fourth  edition  of  his  treatise  on  the  procedure  and  law  of  the  Surro- 
gate's Court,  published  by  Matthew  Bender  &  Co.  The  work  is  in  two  volumes, 
and  as  a  matter  of  bookmaking  alone  is  a  great  improvement  upon  the  former 
editions.  The  paper  is  good.  The  type  is  excellent.  The  front  index  under 
"chapters  and  their  contents"  is  a  valuable  aid.  The  references  to  statutes,  and 
the   table   of    sections   of    the   Code,    with    the   corresponding   sections    of   the   n<w 
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Surrogate's  Court  Act,  and  with  reference  to  the  book  paragraphs  in  which 
they  are  discussed,  are  of  great  value.  This  table  illustrates  the  difficulty  Into 
wh'ch  bookmakers  as  well  as  book  users  are  thrust  by  the  unthinking  methods 
of   the    legislature    when    they   revise    existing    laws. 

In  the  main  the  discussion  follows  a  logical  sequence.  The  book  is  full  of 
valuable  sub-headings,  but  one  has  continually  to  turn  to  the  index  in  order  to 
ascertain  the  locus  in  quo  any  particular  subject  or  sub-topic  is  covered,  because 
of  the  absence  of  continuous  topical  page  headings  in  the  various  subdwisions 
of  each  discussion,  and  because  the  particular  sub-topic  is  not  always  completely 
covered  in  what  would  seem  to  be  its  appropriate  chapter.  The  forms  are  authori- 
tative, but  we  still  have  to  complain  of  the  inadequacy  of  the  index.  An 
analytical  index  is  a  very  valuable  aid  in  the  use  of  a  textbook,  particularly  on 
practice.  To  illustrate:  the  subject  of  Ancillary  Letters  is  indexed  under 
nine  headings:  Accounting;  Authenticated  Papers  from  Foreign  Jurisd'ction  Must 
be  Filed ;  Authority,  under  Copy  to  be  sent  Slate  Office ;  Determination  as  to 
Creditors  and  Transfer  Tax;  General  Nature  of;  Not  Necessary  to  Bring 
Action;  Security  Required;  Transmission  of  Papers  to  Secretary  of  State  or 
Comptroller  on   Issue. 

These  headings  are  sufficient  to  guide  no  one  but  an  expert  to  the  place  in 
the  book  in  which  these  matters  are  treated.  They  seem  hardly  sufficient  to 
guide  a  student  or  a  young  practitioner  any  more  than  a  general  reference  to 
that  section  or  chapter  of  the  book  in  which  the  subject  is  discussed  would  be 
adequate. 

The  index  is  not  sufficient  nor  complete.  Simply  as  a  matter  of  curiosity,  for 
example,  we  desire  to  find  a  reference  to  a  purchase  money  mortgage  taken  by  a 
trustee  on  the  sale  of  real  estate  for  an  amount  in  excess  of  fifty  per  cent  of 
the  value  of  the  property  sold.  Is  this  an  investment  of  the  trust  fund,  and,  if 
so,  is  it  forbidden  by  the  statute,  or  is  the  security  adequate  and  has  the  trustee 
exercised  a  proper  discretion  in  agreeing  upon  the  terms  of  sale?  We  looked  for 
this  because  so  much  substantive  law  and  helpful  comment  on  a  trustee's  duty  a  ;d 
power  are  in  the  text.  We  fail  to  find  any  reference  to  this  matter  under 
"Mortgage"  or  "Sale  of  Real  Property,"  under  "Investment"  or  "Purchase 
Money."  The  writer  has  knowledge  of  the  difficulties  of  preparing  an  index. 
It  is  in  some  ways  as  difficult  a  task  as  that  of  preparing  the  book  itself;  but  a 
complete  index  makes  every  page  of  the  book  available  to  the  purchaser. 

The  division  of  the  work  into  two  volumes  is  regrettable,  but  unavo'dable 
when  paper  of  that  weight  is  used,  and  the  division  of  the  subjects  covered  in 
the  two  volumes  is  arbitrary  in  one  sense,  but  not  at  all  unreasonable. 

In  view  of  the  author's  relation  to  the  Surrogate's  Court,  of  which  he 
was  an  able  member  and  to  the  Surrogates'  Association  which  took  part  in  the 
preparation  of  the  Surrogate's  Court  Act,  the  profession  would  have  welcomed 
a  more  careful  and  elaborate  discussion  of  the  jurisdiction  of  the  court.  This 
subject  is  covered  by  two  chapters,  IV  and  V.  The  index  to  "Contents"  of  these 
chapters  does  not  begin  to  indicate  the  character  of  the  discussion,  but  the  final 
index,  in  respect  to  it,  is  far  more  elaborate,  although  still  not  analytical,  but 
alphabetical.  The  reference  to  equitable  jurisdiction  is  to  page  1847,  which  is  in 
ihe  chapter  on  "Final  Judicial  Settlement,"  and  in  the  section  under  "Repre- 
sentative May  Procure  Determination  of  his  Claim  Against  the  Deceased." 
It  does  not  relate  to  the  discussion  as  to  the  effect  of  the  amendment  in  1921  of 
Section  40  of  the  Surrogate's  Court  Act,  which  is  very  sketclvly  discussed  (pp. 
52,  53),  and  is  contradictory  to  the  description  of  equitable  powers  (p.  52). 
citing    the    Holsworth    case1     which,    very    mistakenly,    as    we    believe,    construes 

1  (1915)   166  App.  Div.  150.  151  N.  Y.  Supp.  1072. 
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Section  2510  of  the  Code  of  Civil  Procedure,  now  Section  40  of  the  Surrogate's 
Court  Act.  by  limiting  the  broad  powers  granted  in  the  first  part  of  that  section 
to  the  specific  cases  described  in  the  eight  subdivisions  that  followed,  which  the 
revisers  intended  as  an  addition  to  and  not  as  a  limitation  on,  the  general  powers 
granted  by  the  revision  of  1914.  This  attitude  of  the  appellate  courts  shown 
in  the  Holzworth  and  other  cases  compelled  the  legislature  to  restate  its  intention 
by   the  interpretative  amendment   to   Section  40  in    1921. 

There  is  no  table  of  cases,  and  thus  the  admirable  collection  of  authorities, 
showing  great  labor,  industry  and  research  on  the  part  of  the  author,  is  not  made 
as  readily  available,  considering  the  sketchiness  of  the  index  and  table  of  con- 
tents and  page  headings,  as  it  otherwise  would  be.  To  illustrate  again  :  for 
example,  if  one  desired  to  see  what  the  author  had  to  say  about  the  effect  of  the 
Holzworth  case,  not  having  a  table  of  cases,  he  would  look  under  "Equitable 
Jurisdiction."  and  find  no  reference  to  page  52 — simply  the  reference  to  page 
1847 — and  instead  of  having  the  whole  subject  of  jurisdiction  comprehensively 
discussed  in  one  chapter  or  section  of  his  book,  the  page  references  in  two  pages 
of  the  index  under  this  heading  ranee  from  the  early  pages  of  the  book  to 
almost  the  last  page  thereof.  Moreover,  jurisdiction  and  pozvers  are  not  clearly 
distinguished.  The  only  reference  to  "Power"  under  the  index  heading  "Jurisdic- 
tion" is  "  'Power  to  Direct  and  Control.  Unsafe  Investments.'  Page  1644." 
Under  general  indexing  of  "Power,"  there  is  no  such  reference,  but  there  is  a 
reference  to  "Power  to  Direct  Performance  of  Duty,"  referring  to  page  21. 
Tlrs  illustrates  the  fact  that  the  great  value  of  this  book  in  its  available  ma- 
terial and  exceedingly  helpful  use  of  authorities  is  not  put  at  the  quick  service 
of  the  practitioner.  This  is  greatly  to  be  regretted,  because  the  writer  speaks 
with  authority.  Ordinarily  a  book  on  practice  may  wisely  be  restricted  to  quota- 
tion  and  citation  of   judicial   decisions,   but   where  the   writer   is   one   who   himself 

made  judicial  decisions  and  has  taken  part  in  statutory  revision,  the  prac- 
ttioner  would  value  his  suggestions,  not  only  as  to  the  meaning  of  such  statutory 
amendments,  but  as  to  the  restricted  meaning  that  ought  to  be  given  to  certain 
prior  decisions  constru:ng  the  statutes,  as  well  as  his  observations  from  time  to 
in-  as  to  a  proper  development  of  the  law.  Nevertheless,  the  book  remauis  a 
far  step  forward  in  the  development  of  Mr.  Heaton's  treatment  of  the  subject, 
and  will  well  repay  the  study  and  use  of  the  Bar. 

Henry  W.  Jessup 

New   York   City 


Insanity  and  Mentai,  Deficiency  in  Relation  to  Legal  Responsibility. 
A  Study  in  Psychological  Jurisprudence.  By  William  G.  H.  Cook.  London: 
George  RoutlEdge  &  Soxs.  Ltd.  1921.  pp.  xxiv,  192. 

The  title  indicates  a  broader  scope  than  is  actually  embraced  in  the  work. 
The  author  has  confined  himself  to  civil  cases,  omitting  criminal  responsibility. 
The  criminal  side  has  been  discussed  by  many  writers  and  attracts  popular  atten- 
tion. It  is  therefore  an  excellent  idea  to  have  a  book  treating  the  neglected  side 
of  civil  responsibility,  principally  torts,  contracts  and  testamentary  capacity  In 
torts,  there  is  very  little  authority.  The  American  cases  seem  to  have  taken  the 
view  that  lunatics  arc  liable  for  the  damage  caused  by  such  acts  as  would  in 
sane  adults  amount  to  tort  of  either  wilful  wrong  or  culpable  negligence.1  This 
is  probably  a  survival  of  an  older  theory  that  trespass  is  a  wrong  of  absolute 
liability.  The  view  of  the  author  is  that  a  lunatic  is  incapable  of  commuting  a 
tort.     It  should  be   noted,   however,   that    the  author  is   speaking   of   a  high   degree 

1  Shearman  and   Redfield,   Negligence    (5th  ed.    1898)    §   121. 
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of  insanity,  and  the  differences  between  him  and  Salmond 2  are  really  not  great. 
*it  should  be  conceded  thai  in  wrongs  of  absolute  liability,  which  in  some  cases  are 
strictly  not  torts  at  all  but  concern  the  adjustment  of  property  rights,  lunacy 
should  be  no  defense. 

Theoretically  in  contracts  there  is  no  meeting  of  minds  if  one  of  the  parties 
is  insane,  and  on  this  foundation  the  author  denies  the  possibility  of  a  contract 
and  criticizes  the  cases  which  hold  the  insane  person  liable  where  the  other  party 
did  not  know  of  the  insanity.  Practically,  however,  in  every  case  where  the  de- 
fense could  be  set  up,  the  defendant  was  sane  enough  to  go  through  the  forms  of 
making  a  contract,  and  as  a  leading  author  says, 

"According  to  the  modern  view,  actual  mental  assent  is  not  material  in  the  forma- 
tion of  contracts,  the  important  thing  being  what  each  party  is  justified  in  be- 
lieving from  the  actions  and  words  of  the  man  he  is  dealing  with.  Accordingly, 
if  one  dealing  with  a  lunatic  may  reasonably  suppose  he  is  sane,  and  makes  a 
bargain  with  him  on  that  assumption,  there  is  no  theoretical  difficulty  in  the  lack 
of  mutual  assent.  Lunatics  whose  acts  can  deceive  anybody  are  not  so  totally 
devoid  of  will  that  their  words  and  acts  can  be  compared  to  talking  wh'le  asleep 
or  signing  a  paper  substituted  by  sleight  of   hand."  :; 

The  technical  rule  advocated  by  Mr.  Cook  could  apply  seldom,  but  it  would  open 
the  door  to  the  defense  of  insanity  in  many  cases.  In  fact,  the  practical  con- 
sideration is  that  the  raving  madman  raises  few  problems,  and  that  the  difficulties 
come  from  those  who  are  more  or  less  sane  and  who  might  set  up  the  defense. 

It  is  only  in  connection  with  testamentary  capacity  that  the  author  treats  at 
length  of  partial  insanity.  There  is  a  remarkable  confusion  in  the  decisions.  Some 
judges  have  stated  that  a  higher  degree  of  mental  soundness  is  required  for  a 
testamentary  disposition  than  for  other  legal  acts  (p.  136),  while  other  courts 
have  said  that  most  men  find  less  difficulty  in  declaring  their  intentions  in  regard 
to  the  disposition  of  their  property  than  in  comprehending  business  in  some- 
measure  new  (p.  149).  It  must  be  evident  that  both  judges  are  partly  right  and 
partly  wrong.  It  depends  on  the  kind  of  insanity  involved.  This  study  the 
author  has  not  made.  His  definitions  of  the  different  psychoses  are  not  the  latest 
and  there  is  no  attempt  to  work  out  the  effect  of  the  different  kinds  of  insanity 
in  relation  to  different  acts.  Many  alienists  are  inclined  to  doubt  the  utility  of 
classification  of  the  various  psychoses;1  but  all  admit  the  wide  range  of  difference 
in  pathological   changes  and   in   conduct. 

To  the  application  of  the  growing  knowledge  of  insanity  to  the  solution  of 
civil  controversies,  the  author  has  made  no  contribution.  His  essay  is  an  analysis 
of  the  English  case  law,  and  valuable  for  that  purpose.  It  is  not  a  study  in  psycho- 
logical jurisprudence.  From  that  point  of  view,  the  work  looks  backward.  It  is  an 
attempt  to  predicate  an  entity,  "Insanity,"  a  state  of  mind  preventing  any  volun- 
tary act.  On  the  basis  of  this  classification  a  few  simple  rules  of  incapacity  are 
formulated.  But  the  simplicity  is  delusive.  The  basis  is  an  abstraction  affording 
no  support  for  the  multitude  of  cases  that  arise  where  the  degree  of  insanity  and 
its  effect  on  civil  responsibility  is  the  controverted  issue.  More  practical  than  the 
author,  the  courts  have  in  general  solved  the  problem  by  balancing  the  interest  of 
business  against  the  interest  of  the  security  of  the  property  of  lunatics.  The  doc- 
trine of  mutual  assent  upon  the  basis  of  which  the  author  criticizes  the  courts  is 
not  an  eternal  verity.  The  function  of  psychiatry  is  not  to  overturn  what  the 
courts  have  decided,  but  to  assist  them  in  reaching  a  conclusion.  The  psychiatrist 
makes  a  diagnosis  of  the  mental  disorder  from  which  the  person  is  suffering.     The 


2  Salmond,  Torts   (4th  ed.  1916)   §  20. 
31  Williston,  Contracts  (1920)   §  254. 

*  Statistical-  Manual  for  the  Use   of   Institutions  for   the   Insane,  published   by 
the  Bureau  of  Statistics  of  the  National  Committee  for  Mental  Hygiene. 


4%  COLUMBIA  LAW  RHVIBW 

effect  on  conduct,  and  whether  the  act  in  question  was  the  effect  of  the  mental 
disorder  or  merely  an  expression  of  the  normal  behavior  of  the  person,  is  the 
question  on  which  modern  psychiatry  can  shed  much  light.  Different  forms  of 
mental  disorder  give  rise  to  characteristic  acts  and  this  knowledge  assists  ma- 
terially in  determining  whether  the  act  in  question  represents  a  changed  personality. 
Psych  atry  will  determine,  as  accurately  as  increasing  knowledge  permits,  the  exact 
state  of  mind  of  the  person  whose  act  is  in  question,  and  with  this  foundation,  the 
law  will  determine  what  effect  should  be  given  to  the  act,  taking  into  consideration 
the  social  interests  concerned.  This  combination  will  make  psychological  juris- 
prudence, the  foundation  of  which  must  lie  sought  not  in  theoretical  speculation 
but   in    the    scientific    study   of    the   facts    of   mental    disorder. 

A.   M.   Kidd 
School  of  Jurisprudence, 
University  ok  California 
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THE  ORGANIZATION  OF  THE  PERMANENT  COURT 
OF  INTERNATIONAL  JUSTICE 

In  order  to  estimate  the  precise  significance  of  the  addition  of  the 
Permanent  Court  of  International  Justice  to  the  previously  existing 
agencies  for  the  peaceful  settlement  of  international  differences,  it  is 
necessary  to  know  something  not  only  of  its  constitution,  rules  and  per- 
sonnel, but  also  of  its  antecedents. 

The  amicable  methods  of  settling  international  disputes  are  negotia- 
tion, good  offices,  mediation,  and  arbitration.  Negotiation,  which  repre- 
sents the  ordinary  process  of  diplomacy,  we  have  always  with  us.  Good 
offices  and  mediation,  although  essentially  diplomatic,  involve  the  inter- 
position of  a  common  friend  and  adviser,  who,  if  he  only  uses  "good 
offices,"  may  even  serve  merely  as  a  channel  of  communication,  but  who, 
if  he  acts  as  a  "mediator,"  is  supposed  to  give  his  counsel  to  the  parties 
and  to  propose  terms  of  settlement.  On  the  other  hand,  arbitration  is 
and  always  has  been  considered  in  international  law  as  a  judicial  process. 
While  the  mediator  recommends,  it  is  the  function  of  the  arbitrator  to 
decide.  The  term  arbitration  has  been  applied  to  the  judicial  process  in 
international  relations  because,  in  the  absence  of  a  tribunal  with  a  fixed 
personnel,  it  remained  for  the  parties  in  each  case  to  choose  the  judges 
who  were  to  decide  the  dispute. 

The  determination  of  international  controversies  by  arbitration  runs 
back  to  a  very  early  time.  It  was  extensively  practiced  among  the 
Greeks,  with  much  definiteness  and  precision,  and  with  an  intelligent 
understanding  of  its  essentially  judicial  character.  Its  employment 
naturally  increased  with  the  continuance  of  a  state  of  peace.  With  the 
recurrence  of  wars  and  the  incidental  suspension  of  peaceful  processes, 
the  practice  of  arbitration  would  temporarily  disappear.  During  the 
sixteenth  and  seventeenth  centuries,  because  of  the  warlike  conditions 
which  so  persistently  prevailed,  we  find  only  slight  traces  of  it.  Its 
effective  resuscitation  in  comparatively  recent  times  may  be  said  to  have 
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begun  with  the  treaty  between  Great  Britain  and  the  United  States  of 
November  19,  1794,  commonly  called  in  the  United  States  the  Jay 
Treaty,  which  provided  for  three  distinct  arbitrations,  one  of  which  may 
be  rated  among  the  most  important  ever  held.  During  the  nineteenth 
century  the  resort  to  international  arbitration  became  more  and  more 
frequent.  Especially  was  this  the  case  after  the  settlement  of  the  grave 
controversy  between  the  United  States  and  Great  Britain,  growing  out  of 
the  so-called  Alabama  Claims,  by  the  tribunal  at  Geneva  in  1872. 

The  increase  in  the  practice  of  international  arbitration  gave  rise  to 
efforts  to  bring  about  the  conclusion  of  general  treaties  of  arbitration 
between  particular  countries ;  but  we  may  at  once  say  that  the  highest 
achievement  in  the  nineteenth  century  in  the  direction  of  creating  a 
permanent  plan  for  the  peaceful  disposition  of  international  controversies 
was  the  conclusion  at  The  Hague  on  July  29,  1899,  of  the  treaty  officially 
styled  the  "Convention  for  the  Pacific  Settlement  of  International  Dis- 
putes." This  convention,  which  was  renewed  in  1907  and  is  still  in 
force,  represented  an  advance  in  three  distinct  particulars,  in  that  it  (1) 
enjoined  and  regulated  the  employment  of  mediation,  (2)  provided  for 
the  appointment,  when  occasion  should  arise,  of  international  commis- 
sions of  inquiry  to  investigate  and  report  upon  controverted  facts,  and  (3) 
established  the  constitution  and  procedure  of  the  tribunal  called  the 
"Permanent  Court  of  Arbitration,"  whose  seat  is  at  The  Hague.  It  was 
stipulated  that  this  tribunal  should  be  "accessible  at  all  times  and  operat- 
ing." It  is  also  to  be  observed  that  the  convention  expressly  declared  that 
the  object  of  international  arbitration,  which  the  tribunal  was  to  ad- 
minister, was  "the  settlement  of  differences  between  states  by  judges  of 
their  own  choice,  and  on  the  basis  of  respect  for  law." 

Of  the  Permanent  Court  of  Arbitration  I  have  naught  to  say  but  in 
commendation.  The  Permanent  Court  of  International  Justice,  whose 
seat  is  also  at  The  Hague,  does  not  .supersede  it,  but  is,  as  its  charter 
expressly  declares,  "in  addition"  to  the  older  tribunal.  But  the  Perma- 
nent Court  of  Arbitration  is  not  a  court  in  the  ordinary  sense.  Under 
its  conventional  constitution,  each  signatory  power  may  appoint  four 
persons,  who  are  called  members  of  the  court.  They  are  appointed  for 
six  years,  and  may  be  reappointed.  There  are  now  upwards  of  one 
hundred  and  twenty  of  them,  but  they  do  not  constitute  an  actual  tribunal 
for  the  trial  of  cases.  They  form,  on  the  contrary,  a  panel,  or  eligible 
list,  from  which,  when  a  case  is  submitted,  arbitrators,  usually  not  ex- 
ceeding five  in  number,  are  specially  chosen  to  hear  and  determine  the 
controversy.  A  majority  of  the  judges  of  the  Permanent  Court  of  Inter- 
national Justice  are,  I  may  here  remark,  also  members  of  the  older 
tribunal. 

Nevertheless,  the  Permanent  Court  of  Arbitration,  although  its 
establishment  was  widely  acclaimed  as  a  millenial  augury,  failed  to  meet 
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the  expectations  which  many  had  indulged.  Its  inability  to  prevent  the 
recurrence  of  war  was  soon  demonstrated.  But,  wholly  apart  from  this 
debatable  test,  it  failed  to  satisfy  the  desires  of  many  persons  not  only 
because  it  was  not  an  actual  trial  court,  but  also  because  the  treaty  under 
which  it  was  constituted  did  not  make  the  resort  to  arbitration  obligatory. 
While  it  was  argued  that  an  actual  court,  with  a  fixed  personnel,  would 
afford  greater  certainty  and  continuity  in  the  application  of  legal  prin- 
ciples and  contribute  more  to  their  systematic  development,  it  was  also 
maintained  that  submission  to  the  court's  jurisdiction  could  be  assured 
only  by  an  express  and  definite  international  obligation. 

The  Convention  for  the  Pacific  Settlement  of  International  Disputes, 
although  it  does  not  in  terms  make  arbitration  obligatory  in  any  case, 
excepts  nothing  from  the  scope  of  arbitration,  thus  leaving  the  parties 
free  to  apply  the  process  to  any  and  every  question  for  the  solution  of 
which  they  may  see  fit  to  employ  it,  without  discouraging  in  advance  its 
application  to  any  class  of  questions  or  furnishing  a  ready  excuse  for 
avoiding  the  resort  to  it.  But,  with  a  view  to  make  the  process  obligatory, 
an  agitation  was  begun  for  the  conclusion  of  supplementary  treaties,  and 
as  a  model  there  was  taken  the  treaty  between  France  and  Great  Britain 
of  October  14,  1903,  which  provided  for  the  reference  to  the  Permanent 
Court  of  Arbitration  of  differences  "of  a  legal  nature,  or  relating  to  the 
interpretation  of  treaties,  .  .  .  provided,  nevertheless,  that  they  do 
not  affect  the  vital  interests,  the  independence  or  the  honor  of  the  two 
contracting  States,  and  do  not  concern  the  interests  of  third  parties." 
Of  this  clause,  which  was  supposed  to  create  an  obligation,  the  most  strik- 
ing part  is  that  which  specifies  the  general  and  sweeping  exceptions,  the 
nullifying  effect  of  which  can  be  appreciated  only  when  we  reflect  upon  the 
fact  that  they  qualify  and  limit,  not  a  general  obligation  to  submit  all  differ- 
ences, but  only  an  obligation  to  submit  differences  "of  a  legal  nature 
or  relating  to  the  interpretation  of  treaties,"  which  had  previously  been 
regarded  as  intrinsically  suitable  for  arbitration.  On  this  basis,  faulty  as 
it  was,  many  treaties  were,  unfortunately,  concluded. 

In  1907  the  United  States  presented  to  the  second  Peace  Conference 
at  The  Hague  a  proposal  for  the  establishment  of  a  permanent  court, 
with  a  determinate  personnel,  to  be  styled  "The  Court  of  Arbitral  Jus- 
tice," but  the  proposal  was  postponed  because  of  the  difficulty  in  provid- 
ing a  method  for  the  selection  of  the  relatively  small  number  of  judges 
from  the  actually  large  number  of  countries  forming  the  court's  con- 
stituency. 

By  Art.  13  of  the  Covenant  of  the  League  of  Nations  the  members 
of  the  League  agree  that,  whenever  any  dispute  shall  arise  between  them 
which  they  "recognize  to  be  suitable  for  submission  to  arbitration  and 
which  cannot  be  satisfactorily  settled  by  diplomacy,"  they  will  "submit 
the  whole  subject-matter  to  arbitration."     The  article  then  designates, 
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as  among  the  disputes  "generally  suitable"  for  arbitration,  those  con- 
cerning (1)  the  interpretation  of  a  treaty,  (2)  any  question  of  interna- 
tional law,  (3)  the  existence  of  any  fact  which,  if  established,  would  con- 
stitute a  breach  of  an  international  obligation,  or  (4)  the  nature  or  ex- 
tent of  the  reparation  to  be  made  for  the  breach  of  an  international  obli- 
gation. Such  disputes,  it  is  provided,  may  be  tried  by  a  court  agreed  on 
by  the  parties  or  stipulated  in  any  convention  between  them.  By  Art. 
14,  however,  it  was  provided  that  the  Council  of  the  League  should  pre- 
pare "plans  for  the  establishment  of  a  Permanent  Court  of  International 
Justice,"  which  should  be  competent  "to  hear  and  determine  any  dis- 
pute of  an  international  character  which  the  parties  thereto  submit  to  it." 
The  Court,  so  the  article  runs,  "may  also  give  an  advisory  opinion  upon 
any  dispute  or  question  referred  to  it  by  the  Council  or  by  the  Assem- 
bly." 

For  the  purpose  of  carrying  out  this  mandate,  the  Council  appointed 
an  international  committee,  known  as  the  Advisory  Committee  of  Jurists, 
one  of  whose  members  was  Mr.  Elihu  Root.  This  committee  sat  at  The 
Hague  in  June  and  July  1920,  and  formulated  a  plan  by  which  (Art.  34), 
as  it  was  reported  to  the  Council,  the  Court  was,  as  between  members  of 
the  League,  to  have,  without  any  special  convention  or  agreement,  juris- 
diction of  cases  of  a  "legal  nature"  falling  within  the  four  categories 
above  enumerated,  as  well  as  of  the  interpretation  of  sentences  passed  by 
the  Court  itself ;  and  by  which,  in  the  event  of  a  dispute  as  to  whether 
a  case  came  within  any  of  the  specified  categories,  such  dispute  was  to  be 
settled  by  the  decision  of  the  Court. 

When  this  plan  was  presented  to  the  Council,  objection  was  made 
to  the  jurisdictional  clause  on  the  ground  that  it  in  effect  amended  the 
Covenant,  in  that  it  substituted  the  decision  of  the  Permanent  Court  for 
the  free  choice  which  the  Covenant  allowed  to  the  parties  between  laying 
their  dispute  before  that  Court,  or  before  another  international  tribunal, 
or  before  the  Council.  In  the  end  this  objection  was  sustained ;  and  by 
the  Statute  for  the  establishment  of  the  Permanent  Court,  as  approved 
by  the  Assembly  of  the  League  of  Nations  on  December  13,  1920,  it  is 
stipulated  (Art.  36)  that  the  jurisdiction  of  the  Court  "comprises  all 
cases  which  the  parties  refer  to  it  and  all  matters  specially  provided  for  in 
treaties  and  conventions  in  force."  The  advocates,  however,  of  a  broader, 
more  definite  and  more  exacting  obligation  were  not  wholly  defeated ; 
since  the  Statute  further  provides  that  any  Power  may,  either  when 
ratifying  the  Statute  or  at  a  later  moment,  declare  that  it  recognizes  as 
obligatory,  ipso  facto  and  without  any  special  agreement,  as  regards  any 
other  Power  accepting  the  same  obligation,  the  jurisdiction  of  the  Court 
in  all  or  any  of  the  four  legal  categories  above  enumerated ;  that  such 
declaration  may  be  made  unconditionally,  or  on  condition  of  reciprocity, 
or  for  a  certain  time ;  and  that  any  dispute  as  to  whether  the  Court  has 
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jurisdiction  shall  be  determined  by  the  Court  itself.  Such  a  declaration 
had,  prior  to  November  last,  been  signed  by  eighteen  States,  but  the 
signatories  do  not  include  any  of  the  Great  Powers. 

The  entire  plan  reported  by  the  Advisory  Committee  was,  before  its 
submission  to  the  Assembly,  considered  by  the  Council  at  sessions  held 
at  San  Sebastian  and  at  Brussels.  In  the  Assembly,  where  it  was  re- 
ferred to  a  committee  composed  of  representatives  of  all  the  members 
of  the  League,  it  was  first  examined  by  a  sub-committee  of  jurists.  It 
was  then  passed  upon  by  the  full  committee.  In  all  these  stages  amend- 
ments were  made,  some  of  which,  like  that  relating  to  obligatory  juris- 
diction, were  substantial  and  important.  The  main  structure  was,  how- 
ever, retained ;  and  the  Court,  as  constituted,  accordingly  consists  of 
fifteen  "members,"  composed  of  eleven  judges,  called  "ordinary  judges," 
and  four  deputy-judges.  By  express  provision  of  the  Statute  (Art.  25), 
the  eleven  judges  constitute  the  "full  Court"  for  active  purposes  In 
case  they  cannot  all  be  present,  deputies  are  to  sit  as  judges  in  place  of 
the  absentees;  but,  if  eleven  judges  are  not  available,  nine  may  constitute 
a  quorum. 

The  full  Court  is  required  to  sit,  except  where  it  is  expressly  pro- 
vided otherwise.  But  the  Statute  does  so  expressly  provide  in  three 
classes  of  cases : 

1.  In  cases  under  the  Labor  Clauses  of  the  Treaty  of  Versailles 
(Part  XIII)  and  of  the  other  Peace  Treaties,  the  Court  is  required  to 
appoint  every  three  years  a  special  chamber  of  five  judges,  by  which,  in- 
stead of  by  the  full  Court,  the  case  is,  if  the  parties  so  demand,  to  be 
heard  and  determined.  In  all  labor  cases,  whether  determined  by  the 
full  Court  or  by  the  special  chamber,  the  judges  are  to  be  assisted  by 
four  technical  assessors,  who  sit  in  an  advisory  capacity  but  do  not  vote. 

2.  In  cases  relating  to  transit  and  communications,  particularly 
under  Part  XII  (Ports,  Waterways  and  Railways)  of  the  Treaty  of 
Versailles,  and  the  corresponding  parts  of  the  other  peace  treaties,  pro- 
vision is  made  for  the  appointment  of  a  similar  special  chamber,  work- 
ing under  similar  conditions  and  with  similar  procedure. 

These  special  chambers  may,  with  the  consent  of  the  parties  to  the 
dispute,  sit  elsewhere  than  at  The  Hague. 

3'.  The  Court  is  to  form  annually  a  chamber  of  three  judges,  who 
may,  at  the  requesting  of  the  disputants,  hear  and  determine  cases  by 
summary  procedure. 

The  difficulty  regarding  the  election  of  judges  was  overcome  by  a 
provision,  suggested  by  Mr.  Root,  that  they  should  be  chosen  by  the  con- 
current vote  of  the  Council  and  the  Assembly,  acting  separately,  from  a 
list  of  candidates  nominated  by  the  various  national  groups  of  members 
of  the  Permanent  Court  of  Arbitration.  It  resulted  that,  although  the 
United  States  group  presented  no  names,  there  were  eighty-nine  nominees. 
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Four  of  these  declined  to  be  considered  as  candidates.  The  election  began 
on  September  14,  1921,  and  was  completed  within  three  days. 

The  eleven  judges  thus  elected  are,  in  order  of  birth,  as  follows: 
Viscount  Robert  Bannatyne  Finlay  (July  11,  1842),  Great  Britain;  B.  C. 
J.  Loder  (September  13,  1849),  Holland;  Ruy  Barbosa  (November  5, 
1849),  Brazil;  D.  J.  Nyholm  (June  21,  1858),  Denmark;  Charles  Andre 
Weiss  (September  30,  1858),  France;  J:  B.  Moore  (Dec.  3,  1860), 
United  States;  Antonio  Sanchez  de  Bustamante  (April  13,  1865),  Cuba; 
Rafael  Altamira  (February  10,  1866),  Spain;  Yorozu  Oda  (July  4, 
1868),  Japan;  Dionisio  Anzilotti  (February  20,  1869),  Italy;  Max  Huber 
(December  28,  1874),  Switzerland.  The  four  deputies,  whose  precise 
dates  of  birth  I  do  not  happen  to  have  at  hand,  are,  in  the  order  of  age, 
as  follows:  Michailo  Yovanovitch,  Serb-Croat- Slovene  State;  F.  V.  N. 
Beichmann,  Norway ;  Demetre  Negulesco,  Roumania  ;  Chung-Hui  Wang, 
China. 

Lord  Finlay,  although  the  oldest  member  of  the  Court,  might,  if 
judged  by  his  vigor  and  the  alertness  of  his  faculties,  be  regarded  as 
still  in  the  prime  of  life.  He  holds  at  the  bar  of  his  own  country  the 
highest  rank.  From  1900  to  1905  he  was  Attorney  General,  while  from 
1915  to  1919  he  was  Lord  Chancellor.  He  is  also  a  member  of  the 
Permanent  Court  of  Arbitration,  before  which,  in  1910,  he  represented 
his  government  in  the  celebrated  case  of  the  North  Atlantic  Fisheries, 
which  was  then  finally  determined. 

Mr.  Loder,  besides  having  sat  in  the  supreme  court  of  the  Nether- 
lands, has  been  active  in  various  international  bodies,  being  one  of  the 
founders  of  the  International  Maritime  Committee,  in  1896,  and  a  par- 
ticipant in  the  international  conferences  on  maritime  law  at  Brussels  in 
1905,  1909  and  1910.  He  was  a  delegate  to  the  conference  held  at 
Paris  in  March,  1919,  to  discuss  the  plan  of  a  League  of  Nations;  was 
president  of  the  Conference  of  Neutrals  held  at  The  Hague  in  1920  for 
the  purpose  of  drawing  up  a  plan  for  the  Permanent  Court  of  Inter- 
national Justice,  and  was  a  member  of  the  Advisory  Committee  of  Jurists, 
by  which  the  first  draft  of  the  actual  plan  was  drawn  up. 

Mr.  Ruy  Barbosa  is  one  of  the  most  eminent  of  Brazilian  lawyers 
and  statesmen.  He  was  Minister  of  Finance  and  Vice-President  of  the 
Provisional  Government  when  the  transition  took  place  in  Brazil  from  a 
monarchy  to  a  republic,  and  was  one  of  the  principal  authors  of  the 
plan  of  a  constitution  for  the  republic  presented  to  the  constituent  assem- 
bly. He  was  one  of  the  most  active  members  of  the  second  Peace  Con- 
ference at  The  Hague  in  1907. 

Mr.  Nyholm,  who  is  an  honorary  member  of  the  Council  of  State 
of  Denmark,  and  a  member  of  the  Permanent  Court  of  Arbitration,  has 
since  1897  been  a  member  of  the  International  Mixed  Court  at  Cairo,  of 
which  he  has  been  Vice-President  since  1916. 
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Mr.  Weiss,  who  is  a  member  of  the  Institute  of  France,  is  juris- 
consult to  the  Ministry  of  Foreign  Affairs,  and  a  member  of  the  Perma- 
nent Court  of  Arbitration.  He  is  professor  of  private  international  law 
at  the  University  of  Paris,  and  is  a  distinguished  writer  on  that  subject. 

Mr.  de  Bustamante,  who  was  educated  for  the  bar  at  Havana  and 
at  Madrid,  was,  almost  at  the  beginning  of  his  professional  career, 
appointed  to  the  chair  of  international  law  at  the  University  of  Havana, 
which  he  still  holds.  He  also  is  president  of  the  Institut  de  Droit  Inter- 
national. He  is  a  member  of  the  Permanent  Court  of  Arbitration.  Eminent 
as  a  practitioner,  he  is  dean  of  the  Havana  bar.  He  has  held  with  dis- 
tinction various  public  positions,  and  is  the  author  of  numerous  legal 
works  of  recognized  value. 

Mr.  Altamira,  who  is  a  member  of  the  senate  of  Spain,  is  pro- 
fessor of  the  history  of  political  and  civil  institutions  of  America  at  the 
University  of  Madrid.  He  is  a  member  of  the  Spanish  Royal  Academy 
of  Moral  and  Political  Sciences,  a  corresponding  member  of  the  Insti- 
tute of  France,  and  president  of  the  Ibero-American  Institute  of  Com- 
parative Law.     He  was  a  member  of  the  Advisory  Committee  of  Jurists. 

Mr.  Oda  is  professor  of  international  law  at  the  University  of  Kyoto, 
of  which  he  is  also  rector.  He  is  a  member  of  the  Academy  of  Japan, 
and  is  the  author  of  numerous  works  on  the  usages,  manners  and  laws  of 
China  and  Formosa,  where  he  spent  many  years. 

Mr.  Anzilotti  is  professor  of  international  law  at  the  University  of 
Rome,  is  jurisconsult  to  the  Italian  Ministry  of  Foreign  Affairs,  and  is 
an  author  and  editor  of  high  repute.  He  is  a  member  of  the  Institute  of 
International  Law  and  of  various  other  scientific  societies.  He  is  a 
member  of  the  Permanent  Court  of  Arbitration. 

Mr.  Huber  is  honorary  professor  of  international  law  and  of  public 
law  at  the  University  of  Zurich,  and  is  jurisconsult  to  the  Swiss  Govern- 
ment in  matters  of  foreign  affairs.  He  was  a  delegate  to  the  second 
Peace  Conference  at  The  Hague  in  1907,  and  also  to  the  Peace  Confer- 
ence at  Paris  in  1919.  He  is  an  author  of  eminence,  and  a  man  of  ex- 
ceptional learning  and  intelligence. 

Mr.  Yovanovitch,  the  eldest  of  the  four  deputy-judges,  is  president 
of  the  Court  of  Cassation  of  Servia,  and  was  formerly  minister  of 
justice  of  that  country.  He  is  an  authority  on  the  history  of  Slav  law, 
and  is  the  author  of  numerous  legal  works. 

Mr.  Beichmann  is  president  of  the  court  of  appeals  of  Trondhjem, 
Norway,  is  vice-president  of  the  Institut  de  Droit  International,  and  is  a 
member  of  the  Permanent  Court  of  Arbitration.  He  has  lately  served 
as  president  of  an  arbitral  commission  dealing  with  ceVtain  matters  in 
Morocco. 

Mr.  Negulesco  has  been  a  professor  at  the  University  of  Bucharest 
since  1901,  and  is  the  author  of  numerous  legal   works.     He  represents 
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Roumania  in  the  League  of  Nations,  and  was  a  member  of  the  committee 
of  the  Assembly  which  revised  the  draft  of  the  statute  as  prepared  by 
the  Advisory  Committee  of  Jurists. 

The  fourth  deputy-judge,  Mr.  Wang,  was  minister  of  foreign  affairs 
of  the  provisional  government  of  China  at  Nanking.  He  was  also 
minister  of  justice  in  the  first  republican  cabinet,  and  was  formerly 
president  of  the  committee  on  the  codification  of  the  laws  of  China.  He 
perhaps  is  best  known  in  the  United  States  by  his  admirable  translation 
into  English  of  the  German  civil  code. 

For  a  sketch  of  himself,  the  present  writer  would  refer  to  "Who's 
Who."  In  this  relation,  however,  it  may  be  useful  to  explain  how, 
although  the  United  States  is  not  a  member  of  the  League  of  Nations, 
he,  a  citizen  of  the  United  States,  came  to  be  chosen  as  a  judge  of  the 
present  Court.  The  explanation  is  found  in  the  fact  that  the  judges  are 
not  elected  and  that  they  do  not  sit  as  citizens  or  representatives  of  any 
particular  country.  As  far  as  human  nature  will  permit,  they  are  ex- 
pected to  decide  impartially  between  all  countries,  without  favor  or 
antipathy  to  any.  To  this  end  the  statute  provides  that  the  Court  "shall 
be  composed  of  a  body  of  independent  judges,  elected  regardless  of  their 
nationality."  On  the  other  hand,  the  election  of  more  than  one  judge  of 
any  particular  nationality  is  forbidden.  The  only  personal  conditions 
prescribed  are  (1)  that  they  shall  be  of  "high  moral  character,"  and  (2) 
that  they  shall  have  "the  qualifications  required  in  their  respective  coun- 
tries" for  "the  highest  judicial  offices,"  or  be  "jurisconsults  of  recognized 
competence  in  international  law."  But  the  statute  also  admonishes  the 
electors  that  the  Court  as  a  whole  should  "represent  the  main  forms  of 
civilization  and  the  principal  legal  systems  of  the  world."  In  view  of 
this  provision,  it  is  not  strange  that  the  bar  of  the  United  States  was 
not  passed  over. 

It  may,  however,  be  observed  that  the  circumstance  that  a  judge  may 
happen  to  be  of  the  same  nationality  as  one  of  the  parties  to  a  suit  does  not 
disqualify  him  from  sitting.  This  question  was  very  fully  considered  in 
the  formulation  of  the  Statute,  with  the  result  that  the  conclusion  was 
reached  that,  in  order  to  assure  the  full  and  equal  representation  of 
national  points  of  view,  if  there  should  be  a  national  of  one  of  the  parties 
sitting  as  a  judge,  the  other  party  should  be  permitted  to  choose  a  judge 
of  its  own  nationality.  In  the  special  chambers  for  labor  and  transit 
cases,  consisting  of  only  five  judges,  the  judge  so  chosen  is  to  take  the 
place  of  one  of  the  other  judges,  in  order  that  the  number  may  not  be 
increased  (Statute,  Arts.  26,  27;  Rules,  Art.  15)  ;  but,  in  the  case  of  the 
full  Court,  the  judges  chosen  on  account  of  their  nationality  are  added, 
so  that  the  full  Court  may  in  such  case  sit  with  a  number  of  judges 
exceeding  eleven.      (Statute,   Art.   31;  Rules,   Art.  4.)      The   provisions 
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for  national  representation  do  not  apply  to  the  chamber  for  summary  pro- 
cedure.    (Rules,  Art.  15,  paragraph  2.) 

In  connection  with  the  election  of  a  citizen  of  the  United  States 
as  a  judge  of  the  Court,  there  is  another  and  very  important  phase  which 
should  not  be  overlooked.  In  the  resolution  by  which  the  Assembly 
unanimously  gave  its  approval  to  the  Statute,  it  is  expressly  declared  that 
the  Court,  when  organized,  shall  sit  in  all  disputes  between  members  of 
the  League  as  well  as  in  disputes  between  other  States  to  which  the 
Court  is,  by  the  terms  of  the  Statute,  open.  Among  those  other  States 
is  the  United  States.  The  resolution  furthermore  provides  that  the 
protocol,  by  which  the  Statute  is  accepted,  may  be  signed  by  all  States 
mentioned  in  the  Annex  to  the  Covenant.  It  thus  appears  that  all  those 
States,  among  which  again  is  the  United  States,  may  accept  and  support, 
as  well  as  use,  the  Court,  even  though  they  may  not  have  accepted  the 
political  responsibilities  of  the  League.  When  a  non-member  State,  with- 
out having  become  a  party  to  the  Statute,  is  a  party  to  a  suit,  it  is  left  to 
the  Court  to  fix  the  amount  which  such  State  shall  contribute  toward  the 
expenses. 

The  members  of  the  Court  are  elected  for  nine  years,  and  may  be 
re-elected  ;  but,  where  a  person  is  chosen  to  fill  a  vacancy,  he  holds  office 
only  for  the  remainder  of  the  unexpired  term.  It  thus  results  that  there 
must  be  an  election  of  the  whole  Court  every  nine  years.  While  this 
part  of  the  plan  may  be  regarded  as  an  element  of  instability,  it  was  de- 
liberately adopted  after  full  consideration. 

The  compensation  of  the  members  of  the  Court  is  regulated  by  the 
Statute,  and  is  expressed  in  Dutch  florins.  The  judges  each  receive  an 
annual  salary  of  15,000  florins,  which,  at  the  normal  rate  of  exchange,  is 
equivalent  to  $6,030.  The  president  of  the  Court,  who  is  required  to 
live  at  The  Hague,  receives  in  addition  a  flat  special  allowance  of 
45,000  florins.  The  additional  pay  of  the  other  judges,  apart  from  the 
refund  of  traveling  expenses  and  an  allowance  of  50  florins  a  day  for 
living  expenses  while  at  The  Hague,  depends  on  service,  and  is  in  the 
form  of  a  duty-allowance,  which  is  fixed  at  100  florins  a  day,  except  in 
the  case  of  the  vice-president,  who  receives  150  florins  a  day.  The  duty- 
allowance  is  limited,  however,  to  a  maximum  of  20,000  florins  a  year  in 
the  case  of  the  judges,  and  of  30,000  florins  in  the  case  of  the  vice- 
president.  The  maximum  can  thus  be  attained  only  if  the  sittings  of 
the  Court  during  the  year  amount  to  200  days.  If  the  Court  sits  longer, 
there  is  no  further  pay.  A  very  substantial  reason  for  these  financial 
provisions  will  be  seen  in  the  fact  that  the  judges  are  not  permitted  to 
exercise  "any  political  or  administrative  function,"  or  to  "act  as  agent, 
counsel  or  advocate  in  any  case  of  an  international  nature."  These  inhibi- 
tions are  applicable  to  deputy-judges  only  when  they  are  actually  sitting 
and  as  regards  cases  in  which  they  sit.     Consequently,  the  deputy-judges 
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are  not  provided  with  salaries,  but,  if  called  on  for  service,  are  to  re- 
ceive, in  addition  to  their  traveling  expenses  and  the  allowance  of  50 
florins  a  day  for  living  expenses  at  The  Hague,  a  duty-allowance  of  150 
florins  a  day,  which  is  limited  to  a  maximum  of  30,000  florins  in  any  one 
year. 

The  Court  must,  by  the  terms  of  the  Statute  (Art.  23),  hold  in  each 
year  at  least  one  session,  which,  unless  the  rules  of  the  Court  otherwise 
provide,  must  begin  on  the  15th  of  June,  and  must  continue  until  the 
cases  on  the  list  are  disposed  of.  The  first  regular  session  of  the  Court 
will  open  on  June  15,  1922.  The  President,  however,  may  summon  an 
extraordinary  session  whenever  necessary. 

Each  member  of  the  Court  is  required,  before  taking  up  his  duties, 
to  make  a  solemn  declaration  in  open  court  that  he  will  exercise  his  pow- 
ers impartially  and  conscientiously.  The  members,  when  engaged  in  the 
business  of  the  Court,  enjoy  diplomatic  privileges  and  immunities. 

The  official  languages  of  the  Court  are  French  and  English,  but  the 
Court  may,  at  the  request  of  the  parties,  authorize  another  language  to 
be  used.  The  parties  are  to  be  represented  by  agents  and,  as  in  the 
case  of  ordinary  courts,  may  have  the  assistance  of  counsel  or  advocates. 
Proceedings  are  both  written  and  oral.  This  applies  to  the  testimony  of 
witnesses.  Hearings  are  to  be  public,  unless  the  Court  shall  otherwise 
decide,  or  unless  the  parties  demand  that  the  public  be  not  admitted.  Min- 
utes must  be  kept  of  all  hearings. 

All  questions  are  to  be  decided  by  a  majority  of  the  judges  present 
at  the  hearing,  and  in  the  event  of  an  even  division,  the  president  or  his 
deputy  is  to  have  a  casting  vote. 

Every  judgment  is  required  to  state  the  reasons  on  which  it  is 
based  and  to  contain  the  names  of  the  judges  who  have  taken  part  in  it. 
If  the  judgment  is  not  unanimous,  dissenting  judges  are  entitled  to  de- 
liver separate  opinions.  Judgments  must  be  read  in  open  court,  after 
due  notice  to  the  agents  of  the  parties.  If  the  meaning  or  scope  of  the 
judgment  is  disputed,  the  Court,  on  the  request  of  any  party,  is  to  con- 
strue it.  Applications  for  revision  may  be  made  only  on  the  ground  of 
the  discovery  of  some  decisive  fact  which,  when  the  judgment  was  ren- 
dered, was  unknown  to  the  Court  and  also  to  the  party  claiming  revision. 
But  no  application  is  allowed  if  the  want  of  knowledge  was  due  to  negli- 
gence. The  Court  frames  its  own  rules  of  procedure,  both  regular  and 
summary. 

The  Court  held  its  first  meeting  at  The  Hague  on  January  30,  1922. 
The  session  was  called  for  purposes  of  organization.  There  were  pres- 
ent nine  judges  and  two  deputy-judges,  the  two  deputies,  Messrs.  Yovano- 
vitch  and  Beichmann,  having  been  called  by  the  Secretariat-General  of 
the  League  of  Nations,  in  the  order  apparently  indicated  by  the  Statute,  to 
take  the  places  of  two  judges,  Messrs.  Ruy  Barbosa  and  de  Bustamante, 
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who  were  absent  for  reasons  of  health  and  climate.  But  as  the  session  was 
only  preliminary,  and  no  statutory  list  (Statute,  Art.  15),  laying  down 
the  order  in  which  the  deputies  should  be  called,  had  been  prepared,  the 
Court,  by  a  majority  vote,  decided  to  invite  the  two  remaining  deputies, 
Messrs.  Negulesco  and  Wang,  to  attend.  Mr.  Negulesco  duly  appeared, 
but  Mr.  Wang,  who  was  not  in  Europe,  was  unable  to  be  present. 

The  first  business  transacted  was  the  election  of  officers.  Mr. 
Loder,  who  resides  at  The  Hague,  was  elected  president  of  the  Court, 
and  Mr.  Weiss  vice-president.  Mr.  A.  Hammarskjold,  of  Sweden,  who 
had  been  deeply  interested  and  usefully  active  in  the  establishment  of  the 
Court,  was  chosen  as  registrar  or  clerk.  The  formal  opening  took  place 
at  the  Peace  Palace  on  Wednesday,  February  15th,  in  the  presence  of  a 
distinguished  assemblage,  including  the  Queen  and  other  members  of  the 
Dutch  government,  and  representatives  of  other  governments  and  of  the 
League  of  Nations. 

After  the  formal  opening,  the  Court  proceeded  to  the  formulation 
of  rules  of  procedure,  which  were  finally  adopted  on  the  24th  of  March. 
Among  the  questions  to  which  the  performance  of  this  task  gave  rise, 
none  was  more  debated  than  that  as  to  the  extent  to  which  the  records 
of  the  Court. should  be  open  to  inspection  or  should  be  kept  secret.  This 
question  was  raised  by  Art.  62  of  the  Statute,  which  authorizes  a  gov- 
ernment to  ask  permission  to  intervene  as  a  third  party,  if  it  considers  that 
it  has  an  interest  of  a  legal  nature  which  may  be  affected  by  the  decision 
in  the  case.  In  order  that  a  government  may  know  whether  it  has  such 
an  interest  in  the  litigation,  it  must  know  what  the  litigation  compre- 
hends, and  to  this  an  acquaintance  with  the  contents  of  the  documents 
evidently  would  be  helpful  and  might  be  essential.  The  question  proved, 
however,  to  be  very  difficult  of  solution,  the  view  being  strongly  urged  that 
an  apprehension  that  third  Powers,  and  especially  the  larger  Powers, 
might  abuse  their  privileges,  would  deter  governments  from  coming  to 
the  Court.  In  the  end  a  rule  was  adopted,  under  which  the  Court,  or,  if 
it  is  not  sitting,  the  president,  may,  after  hearing  the  parties,  order  the 
registrar  to  permit  the  inspection  of  the  cases  and  counter-cases.  (Rule 
38.)  Much  comment  had  been  made  upon  the  fact  that  none  of  the  great 
Powers  has  accepted  the  obligatory  principle  of  jurisdiction.  Perhaps 
it  may  be  hoped  that  the  right  of  intervention  given  by  the  Statute  may 
prove  to  be  a  means  of  inducing  governments,  be  they  great  or  small,  to 
come  before  the  Court,  thus  showing  their  confidence  in  it  and  enlarging 
its  opportunities  to  perform  a  service  for  the  world. 

Another  question  very  fully  discussed  was  that  of  the  giving  of 
advisory  opinions,  which  obviously  is  not  a  judicial  function.  The 
Statute,  as  adopted  by  the  Assembly  of  the  League,  does  not  directly 
mention  advisory  opinions ;  but  the  Court,  after  careful  consideration, 
reached   the   conclusion   that   there   were  certain   clauses   of   the   Statute 
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which  by  implication  incorporated  the  provision  in  Art.  14  of  the  Cove 
nant  on  that  subject.  It  was  therefore  decided  that,  while  the  Court 
would  not  be  justified  in  taking  the  position  that  it  would  not  in  any 
case  give  an  advisory  opinion,  it  remained  with  the  Court  to  determine 
whether  it  would  in  a  particular  case,  considering  the  nature  of  the  ques- 
tion submitted,  give  such  an  opinion.  The  rules  adopted  by  the  Court 
(Arts.  71-74)  are  based  on  this  view.  They  assimilate  the  process  as  far  as 
possible  to  a  judicial  proceeding,  and  exclude  any  supposition  that  ad- 
visory opinions  may  be  rendered  in  a  diplomatic  sense  and  without 
publicity. 

One  of  the  most  serious  questions,  and  in  some  respects  the  most 
serious,  which  the  Court  was  required  to  determine  was  that  of  the 
position  and  functions  of  the  deputy-judges.  At  one  time  there  appeared 
to  be  much  support  for  the  view  that  the  deputy-judges  were,  as  "mem- 
bers" of  the  Court,  essential  participants  in  all  functions  not  strictly 
judicial,  such  as  the  election  of  officers,  the  making  of  rules,  and  the  giv- 
ing of  advisory  opinions.  These  "non-judicial"  functions  were,  it  was 
urged,  to  be  performed  by  all  the  "members"  of  the  Court  in  "general 
assembly." 

An  examination  of  the  antecedents  disclosed  the  fact  that  this  con- 
tention was  related  to  a  conception  of  the  Court  which  was  fully  con- 
sidered in  the  formulation  of  the  Statute.  It  appeared  that  there  were  at 
the  outset  two  views  as  to  what  the  functions  of  the  "supplementary" 
or  "deputy"  judges  should  be.  According  to  one  view,  the  deputy-judges 
wrere  to  act  only  as  substitutes  for  absent  judges.  This  view  prevailed. 
The  other  view  was  bound  up  with  a  conception  of  the  Court  that  failed. 
According  to  this  conception,  all  the  judges  were  to  reside  at  the  seat  of 
the  Court.  They  were  also  to  receive  liberal  salaries,  in  order  that  they 
might  give  up  all  other  occupations.  The  deputy-judges  were  to  be 
subject  to  the  same  conditions,  and  were  to  receive  the  same  salaries 
Their  continuous  presence  at  The  Hague  would,  it  was  argued,  be  highly 
desirable,  if  not  necessary,  in  order  that  they  might  "saturate  them- 
selves with  the  spirit  of  international  justice  evolved  by  the  Court,"  and, 
as  "young  judges,"  designed  to  recruit  its  working  force,  be  in  training 
for  its  work.  As  against  this  conception,  it  was  argued  that  it  would  be 
contrary  to  common  sense  to  give  the  same  rate  of  pay  to  those  who  did 
the  actual  work  and  to  those  who  came  simply  to  learn,  and  that  it  would 
also  create  "an  impossible  situation  for  the  regular  judges  to  be  con- 
tinually surrounded  by  student  judges,  even  when  considering  their  judg- 
ments." In  the  adoption  of  the  Statute,  the  conception  of  the  Court  as 
a  body  continuously  resident  at  The  Hague  completely  disappeared,  and 
the  difference  between  the  ordinary  judges  and  the  deputy-judges  was 
clearly  marked.  This  was  done  not  only  by  the  decision  to  pay  the 
deputy-judges  only  a  duty-allowance,  but  also  by  permitting  them  to  act 
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as  counsel  in  any  international  case  in  which  they  are  not  "called  upon 
to  exercise  their  functions  on  the  Court,"  as  well  as  to  exercise  "political 
or  administrative"  functions  "except  when  performing  their  duties  on 
the  Court."  (Statute,  Arts.  16,  17.)  The  judges,  so  long  as  they  remain 
members  of  the  Court,  are,  as  we  have  seen,  forbidden  to  act  as  counsel 
"in  any  case  of  an  international  nature"  or  to  exercise  "any  political 
or  administrative  function."  It  was  held  that  the  political  function 
exercised  by  Viscount  Finlay  as  a  member  of  the  House  of  Lords, 
and  by  Mr.  Altamira  as  a  senator,  did  not  fall  within  this  inhibi- 
tion, the  Court  interpreting  the  phrase  "political  or  administrative"  to 
refer  to  a  function  in  the  exercise  of  which  the  holder  is  -subject,  to  the 
direction  and  control  of  government,  and  is  thus  deprived  of  independence 
of  judgment  and  of  action.  The  fact  that  the  deputy-judges  are  required 
to  withdraw  from  or  to  suspend  the  exercise  of  such  functions  only 
when  actually  performing  their  duties  on  the  Court  clearly  demonstrates 
that  their  active  participation  in  the  work  of  the  Court  was  to  be  only 
occasional.  In  consideration  of  this  fact,  their  ordinary  activities,  whether 
professional  or  governmental,  were  circumscribed  as  little  as  possible. 

The  only  case  in  which,  under  the  Rules,  all  the  members,  both  the 
judges  and  the  deputies,  are  to  be  summoned  is  in  the  application  of 
Art.  18  of  the  Statute,  which  provides  that  "a  member  of  the  Court 
cannot  be  dismissed  unless,  in  the  unanimous  opinion  of  the  other  mem- 
bers, he  has  ceased  to  fulfil  the  required  conditions."  This  article 
was  held  to  apply  to  deputy-judges  as  well  as  to  judges,  since,  unless 
it  was  so  interpreted,  no  provision  was  made  for  the  removal  of  the 
former.  The  Rules  therefore  provide  (Art.  6)  that,  where  Art.  18 
of  the  Statute  is  invoked,  "the  president,  or  if  necessary  the  vice-president, 
shall  convene  the  judges  and  deputy- judges."  The  member  affected  is 
to  be  allowed  to  furnish  explanations,  and,  when  he  has  done  so,  the 
question  of  his  removal  is  to  be  discussed  and  a  vote  taken,  the  member  in 
question  not  being  present.  In  accordance  with  the  provisions  of  the 
Statute,  the  notification  to  the  Secretary-General  of  the  League  of  Na- 
tions of  the  unanimous  opinion  that  the  member  has  ceased  to  fulfil  the 
required  conditions  makes  the  place  vacant. 

As  the  statement  was  widely  published  that  the  members  of  the 
Court,  when  engaged  in  the  discharge  of  their  duties,  were  to  wear  black 
velvet  robes,  lined  with  black  silk  and  with  collars  trimmed  with  ermine, 
and  also  black  velvet  barettas,  it  is  proper  to  state  that  the  only  robe 
that  they  have  worn,  or  are  to  wear,  is  one  of  black  silk,  with  black 
velvet  facing,  which  can  hardly  be  distinguished  from  the  academic  gown 
commonly  worn  in  the  United  States.  It  differs  little  from  the  robes 
worn  by  the  justices  of  the  Supreme  Court  of  the  United  States  or  of 
the  higher  courts  in  the  State  of  New  York.  When  we  consider  the 
divergent  views  that  prevail  in  different  countries  as  to  what  dress  is 
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proper  on  ceremonial  occasions,  we  may  be  justified  in  thinking  that,  in 
the  case  of  an  international  body,  a  plain  and  uniform  dress  may  tend 
both  to  simplicity  and  to  the  avoidance  of  shocks  to  regional  conceptions 
of  propriety.  Perhaps  we  have  all  known  persons  who,  while  avowedly 
opposed  to  any  kind  of  official  dress,  saw  no  inconsistency  in  wearing,  on 
every  available  occasion,  all  the  orders  and  decorations  of  which  they 
may  have  been  the  recipients,  and  who  would  feel  no  sense  of  impro- 
priety in  appearing  during  the  day  in  a  "full-dress"  costume  regarded  in 
the  United  States  and  in  certain  other  countries  as  being  exclusively 
appropriate  to  the  evening.  There  are  countries  classed  as  very  demo- 
cratic in  which  such  dress  is  expected  on  formal  occasions,  without  regard 
to  the  hour.  The  robe  adopted  by  the  Permanent  Court  is  to  be  worn  only 
on  the  bench.  On  other  occasions  the  judges  are  to  wear  what  they  may 
individually  deem  to  be  appropriate. 

The  Statute  provides  (Art.  38)  that  the  Court,  in  rendering  its  de- 
cisions, shall  apply  (1)  "international  conventions,  whether  general  or 
particular,  establishing  rules  expressly  recognized  by  the  contesting 
States,"  (2)  "international  custom,  as  evidence  of  a  general  practice  ac- 
cepted as  law,"  (3)  "the  general  principles  of  law  recognized  by  civilized 
nations,"  and  (4),  "subject  to  the  provisions  of  Art.  59,  judicial  deci- 
sions and  the  teachings  of  the  most  highly  qualified  publicists  of  the 
various  nations,  as  subsidiary  means  for  the  determination  of  rules  of 
law."  The  Statute  adds  that  "this  provision  shall  not  prejudice  the  power 
of  the  Court  to  decide  a  case  ex  aequo  et  bono,  if  the  parties  agree  there- 
to." In  explanation  of  the  fourth  clause  above  quoted,  it  may  be  said 
that  Art.  59  of  the  Statute  provides  that  "the  decision  of  the  Court  has 
no  binding  force  except  between  the  parties"  and  in  respect  of  the  "par- 
ticular case"  in  which  the  decision  is  rendered.  So  far  as  the  foregoing 
clauses  lay  down  rules  of  decision,  they  perhaps  may  be  regarded  as 
only  embodying  what  is  usually  laid  down  in  elementary  works.  The 
qualification  of  the  fourth  clause,  by  subjecting  it  to  the  provisions  of  Art. 
59,  is  perhaps  not  so  serious  as  might  be  supposed,  since  a  certain  weight 
is  inevitably  given  to  judicial  decisions  in  all  countries,  whether  they 
professedly  accept  or  professedly  reject  the  principle  of  stare  decisis  as 
an  obligatory  rule.  It  has  been  suggested  that  the  provision  that  the  Court 
may  decide  a  case  "ex  aequo  et  bono,  if  the  parties  agree  thereto,"  gives 
countenance  to  the  supposition  that  the  Court  has  been  invested  with 
extra-judicial  functions.  It  has,  on  the  other  hand,  been  surmised  that, 
as  a  decision  by  a  judicial  magistrate  ex  aequo  et  bono  is  not  inherently 
either  extra-judicial  or  non-judicial,  the  design  may  have  been  merely  to 
assure  the  ordinary  application  of  legal  rules.  As  there  is  no  precise  and 
all-inclusive  general  agreement  as  to  what  are  in  a  strict  sense  rules  of  law, 
and  as  there  often  is  room,  in  the  domain  of  private  as  well  as  of  public 
law,  for  wide  differences  of  opinion  as  to  whether  judges  may  not  have 
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been  influenced  in  a  decision  by  considerations  of  what  they  conceived  to 
be  just  and  good,  it  may  be  admitted  that  the  precise  meaning  and  effect  of 
the  clause  remain  to  be  determined  by  the  Court.  Meanwhile,  it  may  be 
hoped  that  the  apprehension,  which  has  sometimes  been  expressed,  that  a 
disappointed  litigant  possibly  might  seek  in  the  clause  a  colorable  excuse 
for  declining  to  abide  by  an  adverse  judgment,  by  alleging  that  the  Court 
had  decided  the  case  ex  aequo  et  bono  without  obtaining  the  parties'  con- 
sent, may  prove  to  be  groundless. 

As  submission  to  the  jurisdiction  of  the  Court,  except  as  regards  the 
powers  that  have  accepted  a  limited  obligation,  is  wholly  voluntary,  it 
follows  that  the  amount  of  the  business  which  may  come  before  the  Court 
depends  upon  the  will  and  inclination  of  the  world's  governments.  Ref- 
erence has  often  been  made — and  I  confess  that  I  have  myself  made  it — 
to  the  small  amount  of  business  that  came  before  the  Supreme  Court  of 
the  United  States  in  the  beginning  and  to  the  vast  increase  that  came 
later ;  but  it  must  be  admitted  that  this  is  not  necessarily  a  sure  basis  of 
forecast.  As  the  jurisdiction  of  the  Supreme  Court  is  chiefly  appellate, 
it  would  have  been  indeed  strange  if  at  the  outset  numerous  cases  had 
appeared  on  the  docket ;  but,  as  submission  to  the  court's  jurisdiction, 
under  the  Constitution  and  laws  of  the  United  States,  by  no  means  de- 
pended upon  the  agreement  of  parties,  it  was  morally  certain  that,  with 
the  growth  of  the  business  of  the  new  federal  courts,  the  business  of  the 
Supreme  Court  would  increase.  The  Permanent  Court  of  International 
Justice  is  not  an  appellate  tribunal.  It  is  a  court  of  original  jurisdiction, 
and,  constituted  as  it  is,  it  depends  for  its  business  upon  the  desire  and 
the  will  of  nations,  which  alone  (Statute,  Art.  34)  can  be  parties  to  cases 
before  it,  to  submit  their  differences  to  judicial  determination.  Hence,  no 
effort  should  be  omitted  to  cultivate  a  public  sentiment  that  will  induce 
governments,  instead  of  resorting  to  violence,  to  come  before  the  tribunal 
which  has  now  been  established,  which  is  continuously  organized  and 
always  open  to  them,  and  submit  their  controversies  to  its  final  and  peace- 
ful decision. 

John  Bassett  Moore 

Columbia  Law  School 


Appendix 


Protocol  of  Signature  of  the  Statute  for  the  Permanent  Court  of  Inter- 
national Justice  Provided  for  by  Article  14  of  the  Covenant  of  the  League 
of  Nations  with  the  Text  of  this  Statute 

Protocol  of  Signature 

The  Members  of  the  League  of  Nations,  through  the  undersigned,  duly  author- 
ized, declare  their  acceptance  of  the  adjoined  Statute  of  the  Permanent  Court  of 
International  Justice,  which  was  approved  by  a  unanimous  vote  of  the  Assembly 
of  the  League  on  the  13th  December,  1920,  at  Geneva. 

Consequently,    they    hereby    declare    that    they   accept    the    jurisdiction    of    the 
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Court  in  accordance  with  the  terms  and   subject  to  the  conditions  of   the  above- 
mentioned  Statute. 

The  present  Protocol,  which  has  been  drawn  up  in  accordance  with  the  deci- 
sion taken  by  the  Assembly  of  the  League  of  Nations  on  the  13th  December,  1920, 
is  subject  to  ratification.  Each  Power  shall  send  its  ratification  to  the  Secretary- 
General  of  the  League  of  Nations ;  the  latter  shall  take  the  necessary  steps  to 
notify  such  ratification  to  the  other  signatory  Powers.  The  ratification  shall  be 
deposited  in  the  archives  of  the  Secretariat  of  the  League  of  Nations. 

The  said  Protocol  shall  remain  open  for  signature  by  the  Members  of  the 
League  of  Nations  and  by  the  States  mentioned  in  the  Annex  to  the  Covenant  of 
the  League. 

The  Statute  of  the  Court  shall  come  into  force  as  provided  in  the  above- 
mentioned  decision. 

Executed  at  Geneva,  in  a  single  copy,  the  French  and  English  texts  of  which 
shall  both  be  authentic. 

16th  December   1920. 

Optional  Clause 

The  undersigned,  being  duly  authorized  thereto,  further  declare,  on  behalf  of 
their  Government,  that  from  this  date,  they  accept  as  compulsory  "ipso  facto"  and 
without  special  Convention,  the  jurisdiction  of  the  Court  in  conformity  with 
Article  36,  paragraph  2,  of  the  Statute  of  the  Court,  under  the  following  conditions: 

STATUTE 

Art.  1.  A  Permanent  Court  of  International  Justice  is  hereby  established,  in 
accordance  with  Article  14  of  the  Covenant  of  the  League  of  Nations.  This  Court 
shall  be  in  addition  to  the  Court  of  Arbitration  organized  by  the  Conventions  of 
The  Hague  of  1899  and  1907,  and  to  the  special  Tribunals  of  Arbitration  to  which 
States  are  always  at  liberty  to  submit  their  disputes  for  settlement. 

Chapter  I 
Organization  of  the  Court 

Art.  2.  The  Permanent  Court  of  International  Justice  shall  be  composed  of 
a  body  of  independent  judges,  elected  regardless  of  their  nationality  from  amongst 
persons  of  high  moral  character,  who  possess  the  qualifications  required  in  their 
respective  countries  for  appointment  to  the  highest  judicial  offices,  or  are  juriscon- 
sults of  recognized  competence  in  international  law. 

Art.  3.  The  Court  shall  consist  of  fifteen  members:  eleven  judges  and  four 
deputy-judges.  The  number  of  judges  and  deputy-judges  may  hereafter  be  in- 
creased by  the  Assembly,  upon  the  proposal  of  the  Council  of  the  League  of  Na- 
tions, to  a  total  of  fifteen  judges  and  six  deputy-judges. 

Art.  4.  The  members  of  the  Court  shall  be  elected  by  the  Assembly  and  by  the 
Council  from  a  list  of  persons  nominated  by  the  national  groups  in  the  Court  of 
Arbitration,  in  accordance  with  the   following  provisions. 

In  the  case  of  Members  of  the  League  of  Nations  not  represented  in  the  Per- 
manent Court  of  Arbitration,  the  lists  of  candidates  shall  be  drawn  up  by  national 
groups  appointed  for  this  purpose  by  their  Governments  under  the  same  con- 
ditions as  those  prescribed  for  members  of  the  Permanent  Court  of  Arbitration  by 
Article  44  of  the  Convention  of  The  Hague  of  1907  for  the  pacific  settlement  of 
international  disputes. 

Art.  5.  At  least  three  months  before  the  date  of  the  election,  the  Secretary- 
General  of  the  League  of  Nations  shall  address  a  written  request  to  the  Members 
of  the  Court  of  Arbitration  belonging  to  the  States  mentioned  in  the  Annex  to  the 
Covenant  or  to  the  States  which  join  the  League  subsequently,  and  to  the  persons 
appointed  under  paragraph  2  of  Article  4,  inviting  them  to  undertake,  within  a 
given  time,  by  national  groups,  the  nomination  of  persons  in  a  position  to  accept 
the  duties  of  a  member  of  the  Court. 

No  group  may  nominate  more  than  four  persons,  not  more  than  two  of  whom 
shall  be  of  their  own  nationality.  In  no  case  must  the  number  of  candidates 
nominated  be  more  than  double  the  number  of  seats  to  be  filled. 

Art.  6.  Before  making  these  nominations,  each  national  group  is  recom- 
mended to  consult  its  Highest  Court  of  Justice,  its  Legal  Faculties  and  Schools  of 
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Law,  and  its  National  Academies  and  national  sections  of  International  Academies 
devoted  to  the  study  of  Law. 

Art.  7.  The  Secretary-General  of  the  League  of  Nations  shall  prepare  a  list 
in  alphabetical  order  of  all  the  persons  thus  nominated.  Save  as  provided  in 
Article  12,  paragraph  2,  these  shall  be  the  only  persons  eligible  for  appointment. 

The  Secretary-General  shall  submit  this  list  to  the  Assembly  and  to  the 
Council. 

Art.  8.  The  Assembly  and  the  Council  shall  proceed  independently  of  one 
another  to  elect,  firstly  the  judges,  then  the  deputy-judges. 

Art.  9.  At  every  election,  the  electors  shall  bear  in  mind  that  not  only  should 
all  the  persons  appointed  as  members  of  the  Court  possess  the  qualifications 
required,  but  the  whole  body  also  should  represent  the  main  forms  of  civilization 
and  the  principal  legal  systems  of  the  world. 

Art.  10.  Those  candidates  who  obtain  an  absolute  majority  of  votes  in  the 
Assembly  and  in  the  Council  shall  be  considered  as  elected. 

In  the  event  of  more  than  one  national  of  the  same  Member  of  the  League 
being  elected  by  the  votes  of  both  the  Assembly  and  the  Council,  the  eldest  of 
these  only  shall  be  considered  as  elected. 

Art.  11.  If,  after  the  first  meeting  held  for  the  purpose  of  the  election,  one 
or  more  seats  remain  to  be  filled,  a  second  and,  if  necessary,  a  third  meeting  shall 
take  place. 

Art.  12.  If,  after  the  third  meeting,  one  or  more  seats  still  remain  unfilled, 
a  joint  conference  consisting  of  six  members,  three  appointed  by  the  Assembly  and 
three  by  the  Council,  may  be  formed,  at  any  time,  at  the  request  of  either  the 
Assembly  or  the  Council,  for  the  purpose  of  choosing  one  name  for  each  seat  still 
vacant,  to  submit  to  the  Assembly  and  the  Council  for  their  respective  accep- 
tance. 

If  the  Conference  is  unanimously  agreed  upon  any  person  who  fulfils  the 
required  conditions,  may  be  included  in  its  list,  even  though  he  was  not  included 
in  the  list  of  nominations  referred  to  in  Articles  4  and  5. 

If  the  joint  conference  is  satisfied  that  it  will  not  be  successful   in  procuring 

an  election,   those  members  of  the   Court  who  have  already  been   appointed   shall, 

within   a   period    to   be   fixed   by  the   Council,   proceed   to   fill   the   vacant    seats    by 

selection    from   amongst   those  candidates  who   have  obtained  votes   either   in   the 

_  Assembly  or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst  the  judges,  the  eldest  judge 
shall  have  a  casting  vote. 

Art.  13.     The  members  of  the  Court  shall  be  elected  for  nine  years. 

They  may  be   re-elected. 

They  shall  continue  to  discharge  their  duties  until  their  places  have  been 
filled.     Though  replaced,  they  shall   finish   any  cases   which   they  may  have  begun. 

Art.  14.  Vacancies  which  may  occur  shall  be  filled  by  the  same  method  as  that 
laid  down  for  the  first  election.  A  member  of  the  Court  elected  to  replace  a  mem- 
ber whose  period  of  appointment  had  not  expired  will  hold  the  appointment  for 
the  remainder  of  his  predecessor's  term. 

Art.  15.  Deputy-judges  shall  be  called  upon  to  sit  in  the  order  laid  down  in 
a  list. 

This  list  shall  be  prepared  by  the  Court  and  shall  have  regard  firstly  to 
priority  of  election  and  secondly  to  age. 

Art.  16.  The  ordinary  Members  of  the  Court  may  not  exercise  any  political 
or  administrative  function.  This  provision  does  not  apply  to  the  Deputy  Judges 
except  when  performing  their  duties  on  the  Court. 

Any  doubt  on   this  point  is  settled  by  the  decision  of  the  Court. 

Art.  17.  No  Member  of  the  Court  can  act  as  agent,  counsel  or  advocate  in 
any  case  of  an  international  nature.  This  provision  only  applies  to  the  deputy- 
judges  as  regards  cases  in  which  they  are  called  upon  to  exercise  their  functions 
on  the  Court. 

No  Member  may  participate  in  the  decision  of  any  case  in  which  he  has 
previously  taken  an  active  part,  as  agent,  counsel  or  advocate  for  one  of  the 
contesting  parties,  or  as  a  Member  of  a  national  or  international  Court,  or  of  a 
commission  of  enquiry,  or  in  any  other  capacity. 

Any  doubt  on  this  point  is  settled  by  the  decision  of  the  Court. 

Art.  18.  A  member  of  the  Court  cannot  be  dismissed  unless,  in  the  unanimous 
opinion  of  the  other  members,  he  has  ceased  to  fulfil  the  required  conditions. 

Formal  notification  thereof  shall  be  made  to  the  Secretary-General  of  the 
League  of  Nations,  by  the  Registrar. 
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This  notification  makes  the  place  vacant. 

Art.  19.  The  members  of  the  Court,  when  engaged  on  the  business  of  the 
Court,   shall  enjoy  diplomatic  privileges  and  immunities. 

Art.  20.  Every  member  of  the  Court  shall,  before  taking  up  his  duties,  make 
a  solemn  declaration  in  open  Court  that  he  will  exercise  his  powers  impartially 
and  conscientiously. 

Art.  21.  The  Court  shall  elect  its  President  and  Vice-President  for  three 
years ;  they  may  be  re-elected. 

It  shall   appoint   its   Registrar. 

The  duties  of  Registrar  of  the  Court  shall  not  be  deemed  incompatible  with 
those  of  Secretary-General  of  the  Permanent  Court  of  Arbitration. 

Art    22.     The  seat  of  the  Court  shall  be  established  at  The  Hague. 

The  President  and  Registrar  shall  reside  at  the  seat  of  the  Court. 

Art.  23.     A  session  of  the  Court  shall  be  held  every  year. 

Unless  otherwise  provided  by  rules  of  Court,  this  session  shall  begin  on  the 
15th  of  June,  and  shall  continue  for  so  long  as  may  be  deemed  necessary  to 
finish  the  cases  on  the  list. 

The  President  may  summon  an  extraordinary  session  of  the  Court  whenever 
necessary. 

Art.  24.  If,  for  some  special  reason,  a  member  of  the  Court  considers  that  he 
should  not  take  part  in  the  decision  of  a  particular  case,  he  shall  so  inform  the 
President. 

If  the  President  considers  that  for  some  special  reason  one  of  the  members 
of  the  Court  should  not  sit  on  a  paiticular  case,  he  shall  give  him  notice  accord- 
ingly. 

If  in  any  such  case  the  member  of  the  Court  and  the  President  disagree,  the 
matter  shall  be  settled  by  the  decision  of  the  Court. 

Art.  25.  The  full  Court  shall  sit  except  when  it  is  expressly  provided  other- 
wise. 

If  eleven  judges  cannot  be  present,  the  number  shall  be  made  up  by  calling 
on   deput}--judges  to  sit. 

If  however,  eleven  judges  are  not  available,  a  quorum  of  nine  judges  shall 
suffice  to  constitute  the  Court. 

Art.  26.  Labour  cases,  particularly  cases  referred  to  in  Part  XIII  (Labour) 
of  the  Treaty  of  Versailles  and  the  corresponding  portions  of  the  other  Treaties  of 
Peace,  shall  be  heard  and  determined  by  the  Court  under  the  following  conditions: 

The  Court  will  appoint  every  three  years  a  special  chamber  of  five  judges, 
selected  so  far  as  possible  with  due  regard  to  the  provisions  of  Article  9.  In 
addition,  two  iudges  shall  be  selected  for  the  purpose  of  replacing  a  judge  who 
finds  it  impossible  to  sit.  If  the  parties  so  demand,  cases  will  be  heard  and  deter- 
mined by  this  chamber.  In  the  absence  of  any  such  demand,  the  Court  will  sit 
with  the  number  of  judges  provided  for  in  Article  25.  On  all  occasions  the  judges 
will  be  assisted  by  four  technical  assessors  sitting  with  them,  but  without  the 
right  to  vote,  and  chosen  with  a  view  to  ensuring  a  just  representation  of  the 
competing  interests. 

If  there  is  a  national  of  one  only  of  the  parties  sitting  as  a  judge  in  the 
chamber  referred  to  in  the  preceding  paragraph,  the  President  will  invite  one 
of  the  other  judges  to  retire  in  favour  of  a  judge  chosen  by  the  other  party  in 
accordance  with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular  case  in  accordance 
with  the  rules  of  procedure  under  Article  30  from  a  list  of  "Assessors  for  Labour 
cases"  composed  of  two  persons  nominated  by  each  Member  of  the  League  of 
Nations  and  an  equivalent  number  nominated  by  the  Governing  Body  of  the 
Labour  Office.  The  Governing  Body  will  nominate,  as  to  one-half,  representatives 
of  the  workers,  and  as  to  one-half,  representatives  of  employers  from  the  list 
referred  to  in  Article  412  of  the  Treaty  of  Versailles  and  the  corresponding 
Articles  of  the  other  Treaties  of  Peace. 

In  Labour  cases  the  International  Labour  Office  shall  be  at  liberty  to  furnish 
the  Court  with  all  relevant  information,  and  for  this  purpose  the  Director  of  that 
Office  shall  receive  copies  of  all  the  written  proceedings. 

Art.  27.  Cases  relating  to  transit  and  communications,  particularly  cases 
referred  to  in  Part  XII  (Ports,  Waterways  and  Railways)  of  the  Treaty  of 
Versailles  and  the  corresponding  portions  of  the  other  Treaties  of  Peace  shall  be 
heard  and  determined  by  the  Court  under  the  following  conditions : 

The  Court  will  appoint  every  three  years  a  special  chamber  of  five  judges, 
selected   so  far  as  possible  with   due  regard   to   the  provisions   of   Article   9.     In 
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addition,  two  judges  shall  be  selected  for  the  purpose  of  replacing  a  judge  who 
finds  it  impossible  to  sit.  If  the  parties  so  demand,  cases  will  be  heard  and 
determined  by  this  chamber.  In  the  absence  of  any  such  demand,  the  Court  will 
sit  with  the  number  of  judges  provided  for  in  Article  25.  When  desired  by  the 
parties  or  decided  by  the  Court,  the  judges  will  be  assisted  by  four  technical 
assessors  sitting  with  them,  but  without  the   right  to  vote. 

If  there  is  a  national  of  one  only  of  the  parties  sitting  as  a  judge  in  the 
chamber  referred  to  in  the  preceding  paragraph,  the  President  will  invite  one  of 
the  other  judges  to  retire  in  favour  of  a  judge  chosen  by  the  other  party  in 
accordance  with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular  case  in  accord- 
ance with  rules  of  procedure  under  Article  30  from  a  list  of  "Assessors  for  Transit 
and  Communications  cases"  composed  of  two  persons  nominated  by  each  Member 
of  the  League  of   Nations. 

Art.  28.  The  special  chambers  provided  for  in  Articles  26  and  27  may,  with 
the  consent  of  the  parties  to  the  dispute,  sit  elsewhere  than  at  The  Hague. 

Art.  29.  With  a  view  to  the  speedy  despatch  of  business,  the  Court  shall  form 
annually  a  chamber  composed  of  three  judges  who,  at  the  request  of  the  con- 
testing parties,  may  hear  and  determine  cases  by  summary  procedure. 

Art.  30.  The  Court  shall  frame  rules  for  regulating  its  procedure.  In  par- 
ticular,  it   shall   lay   down    rules   for   summary   procedure. 

Art.  31.  Judges  of  the  nationality  of  each  contesting  party  shall  retain  their 
right  to  sit  in  the  case  before  the  Court. 

If  the  Court  includes  upon  the  Bench  a  judge  of  the  nationality  of  one 
of  the  parties  only,  the  other  party  may  select  from  among  the  deputy-judges  a 
judge  of  its  nationality,  if  there  be  one.  If  there  should  not  be  one,  the  party 
may  choose  a  judge,  preferably  from  among  those  persons  who  have  been  nomi- 
nated  as  candidates   as  provided   in   Articles  4  and   5. 

If  the  Court  includes  upon  the  Bench  no  judge  of  the  nationality  of  the  con- 
testing parties,  each  of  these  may  proceed  to  select  or  chose  a  judge  as  provided  in 
the  preceding   paragraph. 

Should  there  be  several  parties  in  the  same  interest,  they  shall,  for  the  pur- 
pose of  the  preceding  provisions,  be  reckoned  as  one  party  only.  Any  doubt  upon 
this  point  is  settled  by  the  decision  of  the  Court. 

Judges  selected  or  chosen  as  laid  down  in  paragraphs  2  and  3  of  this  Article 
shall  fulfil  the  conditions  required  by  Articles  2,  16,  17,  20.  24  of  this  Statute. 
They   shall    take   part   in    the   decision    on   an   equal    footing    with    their    colleagues. 

Art.  32.  The  judges  shall  receive  an  annual  indemnity  to  be  determined  by  the 
Assembly  of  the  League  of  Nations  upon  the  proposal  of  the  Council.  This  in- 
demnity must  not  be  decreased  during  the  period  of  a  judge's  appointment. 

The  President  shall  receive  a  special  grant  for  his  period  of  office,  to  be  fixed 
in  the  same  way. 

The  Vice-President,  judges  and  deputy- judges,  shall  receive  a  grant  for  the 
actual  performance  of  their  duties,  to  be  fixed  in  the  same  way. 

Travelling  expenses  incurred  in  the  performance  of  their  duties  shall  be 
refunded  to  judges  and  deputy-judges  who  do  not  reside  at  the  seat  of  the  Court. 

Grants  due  to  judges  selected  or  chosen  as  provided  in  Article  31  shall  be 
determined  in  the  same  way. 

The  salary  of  the  Registrar  shall  be  decided  by  the  Council  upon  the  proposal 
of  the  Court. 

The  Assembly  of  the  League  of  Nations  shall  lay  down,  on  the  proposal  of 
the  Council,  a  special  regulation  fixing  the  conditions  under  which  retiring  pen- 
sions may  be  given  to  the  personnel  of  the  Court. 

Art.  33.  The  expenses  of  the  Court  shall  be  borne  by  the  League  of  Nations. 
in  such  a  manner  as  shall  be  decided  by  the  Assembly  upon  the  proposal  of  the 
Council. 

Chapter  II 

Competence  of  the  Court 

Art.  34.  Only  States  or  Members  of  the  League  of  Nations  can  be  parties  in 
cases  before  the  Court. 

Art.  35.  The  Court  shall  be  open  to  the  Members  of  the  League  and  also  to 
States  mentioned  in  the  Annex   to  the   Covenant. 

The    conditions    under    which    the    Court   shall    be    open    to    other    States    shall, 
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subject  to  the  special  provisions  contained  in  treaties  in  force,  be  laid  down  by 
the  Council,  but  in  no  case  shall  such  provisions  place  the  parties  in  a  position 
of  inequality  before  the  Court. 

When  a  State  which  is  not  a  Member  of  the  League  of  Nations  is  a  party  to  a 
dispute,  the  Court  will  fix  the  amount  which  that  party  is  to  contribute  towards 
the  expenses  of  the  Court. 

Art.  36.  The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties 
refer  to  it  and  all  matters  specially  provided  for  in  Treaties  and  Conventions  in 
force. 

The  Members  of  the  League  of  Nations  and  the  States  mentioned  in  the  Annex 
to  the  Covenant  may.  either  when  signing  or  ratifying  the  protocol  to  which 
the  present  Statute  is  adjoined,  or  at  a  later  moment,  declare  that  they  recognize 
as  compulsory  ipso  facto  and  without  special  agreement,  in  relation  to  any  other 
Member  or  State  accepting  the  same  obligation,  the  jurisdiction  of  the  Court  in 
all  or  any  of  the  classes  of  legal  disputes  concerning: 

(a)  The  interpretation  of  a  Treaty; 

(b)  Any  question   of   International   Law; 

(c)  The  existence  of  any  fact  which,  if  established,  would  constitute  a  breach 
of   an   international   obligation; 

(d)  The  nature  or  extent   of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation. 

The  declaration  referred  to  above  may  be  made  unconditionally  or  on  condi- 
tion of  reciprocity  on  the  part  of  several  or  certain  Members  or  States,  or  for  a 
certain  time. 

In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter 
shall  be  settled  by  the  decision  of  the  Court. 

Art.  37.  When  a  treaty  or  convention  in  force  provides  for  the  reference  of 
a  matter  to  a  tribunal  to  be  instituted  by  the  League  of  Nations,  the  Court  will  be 
such   tribunal. 

Art.  38.  The  Court  shall  apply: 

1.  International  conventions,  whether  general  or  particular,  establishing  rules 
expressly  recognized  by  the  contesting  States; 

2.  International  custom,  as  evidence  of  a  general  practice  accepted  as  law; 

3.  The   general   principles    of   law   recognized   by   civilized   nations; 

4.  Subject  to  the  provisions  of  Article  59,  judicial  decisions  and  the  teachings 
of  the  most  highly  qualified  publicists  of  the  various  nations,  as  subsidiary  means 
for  the  determination  of  rules  of  law. 

This  provision  shall  not  prejudice  the  power  of  the  Court  to  decide  a  case 
ex  (pquo  et  bono,  if  the  parties  agree  thereto. 

Chapter  III. 

Procedure 

Art.  39.  The  official  languages  of  the  Court  shall  be  French  and  English.  If 
the  parties  agree  that  the  case  shall  be  conducted  in  French,  the  judgment  will  be 
delivered  in  French.  If  the  parties  agree  that  the  case  shall  be  conducted  in 
English,  the  judgment  will  be  delivered  in  English. 

In  the  absence  of  an  agreement  as  to  which  language  shall  be  employed,  each 
party  may.  in  the  pleadings,  use  the  language  which  it  prefers;  the  decision  of 
the  Court  will  be  given  in  French  and  English.  In  this  case  the  Court  will  at 
the  same  time  determine  which  of  the  two  texts  shall  be  considered  as  authori- 
tative. 

The  Court  may,  at  the  request  of  the  parties,  authorize  a  language  other  than 
French  or  English  to  be  used. 

Art.  40.  Cases  are  brought  before  the  Court,  as  the  case  may  be.  either  by  the 
notification  of  the  special  agreement,  or  by  a  written  application  addressed  to  the 
Registrar.  In  either  case  the  subject  of  the  dispute  and  the  contesting  parties 
mu^t   be  indicated. 

The   Registrar  shall   forthwith  communicate  the  application   to  all  concerned. 

He  shall  also  notify  'the  Members  of  the  League  of  Nations  through  the 
Secretary-General 

Art.  41.  The  Courl  shall  have  the  power  to  indicate,  if  it  considers  that  cir- 
rumstanres  so  require,  any  provisional  measures  which  ought  to  be  taken  to  reserve 
the  respective   rights  of  either  party. 
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Pending  the  final  decision,  notice  of  the  measures  suggested  shall  forthwith  be 
given  to  the  parties  and  the  Council. 

Art.  42.     The  parties  shall  be  represented  by  Agents. 

They  may  have  the  assistance  of  Counsel  or  Advocates  before  the  Court. 

Art.  43.     The  procedure  shall  consist  of  two  parts :  written  and  oral. 

The  written  proceedings  shall  consist  of  the  communication  to  the  judges  and 
to  the  parties  of  cases,  counter-cases  and,  if  necessary,  replies;  also  all  papers  and 
documents  in  support. 

These  communications  shall  be  made  through  the  Registrar,  in  the  order  and 
within  the  time  fixed  by  the  Court. 

A  certified  copy  of  every  document  produced  by  one  party  shall  be  commu- 
nicated to  the  other  party. 

The  oral  proceedings  shall  consist  of  the  hearing  by  the  Court  of  witnesses, 
experts,  agents,  counsel  and  advocates. 

Art.  44.  For  the  service  of  all  notices  upon  persons  other  than  the  agents, 
counsel  and  advocates,  the  Court  shall  apply  direct  to  the  Government  of  the  State 
upon  whose  territory  the  notice  has   to  be  served. 

The  same  provision  shall  apply  whenever  steps  are  to  be  taken  to  procure 
evidence  on  the  spot. 

Art.  45.  The  hearing  shall  be  under  the  control  of  the  President  or,  in  his 
absence,  of  the  Vice-President;  if  both  are  absent,   the  senior  judge  shall   preside. 

Art.  46.  The  hearing  in  Court  shall  be  public,  unless  the  Court  shall  decide 
otherwise,  or  unless  the  parties  demand  that  the  public  be  not  admitted. 

Art.  47.  Minutes  shall  be  made  at  each  hearing,  and  signed  by  the  Registrar 
and  the  President. 

These  minutes  shall  be  the  only  authentic  record. 

Art.  48.  The  Court  shall  make  orders  for  the  conduct  of  the  case,  shall  de- 
cide the  form  and  time  in  which  each  party  must  conclude  its  arguments,  and  make 
all  arrangements  connected  with  the  taking  of  evidence. 

Art.  49.  The  Court  may,  even  before  the  hearing  begins,  call  upon  the  agents 
to  produce  any  document,  or  to  supply  any  explanations.  Formal  note  shall  be 
taken  of  any  refusal. 

Art.  50.  The  Court  may,  at  any  time,  entrust  any  individual,  body,  bureau, 
commission  or  other  organization  that  it  may  select,  with  the  task  of  carrying 
out  an  enquiry  or  giving  an  expert  opinion. 

Art.  51.  During  the  hearing,  any  relevant  questions  are  to  be  put  to  the  wit- 
nesses and  experts  under  the  conditions  laid  down  by  the  Court  in  the  rules  of 
procedure  referred  to  in  Article  30. 

Art.  52.  After  the  Court  has  received  the  proofs  and  evidence  within  the 
time  specified  for  the  purpose,  it  may  refuse  to  accept  any  further  oral  or  written 
evidence  that  one  party  may  desire  to  present  unless  the  other  side  consents. 

Art.  53.  Whenever  one  of  the  parties  shall  not  appear  before  the  Court,  or 
shall  fail  to  defend  his  case,  the  other  party  may  call  upon  the  Court  to  decide  in 
favour  of  his  claim. 

The  Court  must,  before  doing  so,  satisfy  itself,  not  only  that  it  has  juris- 
diction in  accordance  with  Articles  36  and  37,  but  also  that  the  claim  is  well 
founded  in   fact  and  law. 

Art.  54.  When,  subject  to  the  control  of  the  Court,  the  agents,  advocates  and 
counsel  have  completed  their  presentation  of  the  case,  the  President  shall  declare 
the  hearing  closed. 

The  Court  shall  withdraw  to  consider  the  judgment. 

The  deliberations   of  the  Court   shall   take  place  in   private  and   remain   secret. 

Art.  55.  All  questions  shall  be  decided  by  a  majority  of  the  judges  present  at 
the  hearing. 

In  the  event  of  an  equality  of  votes,  the  President  or  his  deputy  shall  have 
a  casting  vote. 

Art.  56.     The  judgment  shall  state  the  reasons  on  which  it  is  based. 

It  shall  contain  the  names  of  the  judges  who  have  taken  part  in  the  decision. 

Art.  57.  If  the  judgment  does  not  represent  in  whole  or  in  part  the  unanimous 
opinion  of  the  judges,  dissenting  judges  are  entitled  to  deliver  a  separate  opinion. 

Art.  58.  The  judgment  shall  be  signed  by  the  President  and  by  the  Registrar. 
It  shall  be  read  in  open  Court,  due  notice  having  been  given  to  the  agents. 

Art.  59.  The  decision  of  the  Court  has  no  binding  force  except  between  the 
paries  and  in  respect  of  that  particular  case. 

•^rt.  60.     The  judgment  is  final  and  without  appeal.     In  the  event  of  dispute 
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as  to  the  meaning  or  scope  of  the  judgment,  the  Court  shall  construe  it  upon  the 
request  of  any  party. 

Art.  61.  An  application  for  revision  of  a  judgment  can  lie  made  only  when 
it  is  based  upon  the  discovery  of  some  fact  of  such  a  nature  as  to  be  a  decisive 
factor,  which  fact  was,  when  the  judgment  was  given,  unknown  to  the  Court  and 
also  to  the  party  claiming  revision,  always  provided  that  such  ignorance  was  not 
due  to  negligence. 

The  proceedings  for  revision  will  be  opened  by  a  judgment  of  the  Court  ex- 
pressly recording  the  existence  of  the  new  fact,  recognizing  that  it  has  such  a 
character  as  to  lay  the  case  open  to  revision,  and  declaring  the  application  admis- 
sible on  this  ground. 

The  Court  may  require  previous  compliance  with  the  terms  of  the  judgment 
before  it  admits  proceedings  in  revision. 

The  application  for  revision  must  be  made  at  latest  within  six  months  of  the 
discovery  of  the  new  fact. 

Xo  application  for  revision  may  be  made  after  the  lapse  of  ten  years  from  the 
date  of  the  sentence. 

Art.  62.  Should  a  State  consider  that  it  has  an  interest  of  a  legal  nature 
which  may  be  affected  by  the  decision  in  the  case,  it  may  submit  a  request  to  the 
Court  to  be  permitted  to  intervene  as  a  third  party. 

It  will  be  for  the  Court  to  decide  upon  this  request. 

Art.  63.  Whenever  the  construction  of  a  convention  to  which  States  other 
than  those  concerned  in  the  case  arc  parties  is  in  question,  the  Registrar  shall 
notify  all  such  States  forthwith. 

Every  State  so  notified  has  the  right  to  intervene  in  the  proceedings:  but  if 
it  uses  this  right,  the  construction  given  by  the  judgment  will  be  equally  binding 
upon  it. 

Art.  64.  Unless  otherwise  decided  by  the  Court,  each  party  shall  bear  its  own 
costs. 

Rules  of  Court 

Preamble 

The  Court, 

By  virtue  of  Article  30  of  its  Statute, 

Adopts  the  present  Rules : 

Chapter  I.     The  Court 

Heading  I.     Constitution   of  the  Court 

Section*  A.     Judf/es  and  assessors 

Art.  1.  Subject  to  the  provisions  of  Article  14  of  the  Statute,  the  term  of 
office  of  judges  and  deputy-judges  shall  commence  on  January  1st  of  the  year 
following  their  election. 

Art.  2.  Judges  and  deputy-judges  elected  at  an  earlier  session  of  the  Assembly 
and  of  the  Council  of  the  League  of  Nations  shall  take  precedence  respectively 
over  judges  and  deputy-judges  elected  at  a  subsequent  session.  Judges  and  deputy- 
judges  elected  during  the  same  session  shall  take  precedence  according  to  age. 
Judges   shall   take   precedence   over   deputy-judges. 

National  judges  chosen  from  outside  the  Court,  under  the  terms  of  Article  31 
of  the  Statute,  shall  take  precedence  after  deputy-judges  in  order  of  age. 

The  list  of  deputy-judges  shall  be  prepared  in  accordance  with  these  princi- 
ples. 

The  Vice-President  shall  take  his  seat  on  the  right  of  the  President.  The 
other  Members  of  the  Court  shall  take  their  seats  to  the  right  and  left  of  the 
President  in  the  order  laid  down  above. 

Art.  3.  Deputy-judges  whose  presence  is  necessary  shall  be  summoned  in  the 
order  laid  down  in  the  list  referred  to  in  the  preceding  Article,  that  is  to  say,  each 
of  them  will  be  summoned  in  rotation  throughout  the  list. 

Should  a  denuty-judge  be  sc  far  from  the  seat  of  the  Court  that,  in  the 
opinion  of  the  President,  a  summons  would  not  reach  him  in  sufficient  time,  the 
deputy- j udge  next  on  the  list  shall  be  summoned;  nevertheless,  the  jikIkc  to  whom 
the  summons  should  have  been  addressed  shall  be  called  upon,  if  possible,  on  the 
next  occasion  that  the  presence  of  a  deputy-judge  is  required. 
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A  deputy-judge  who  has  begun  a  case  shall  be  summoned  again,  if  neces- 
sary out  of  his  turn,  in  order  to  continue  to  sit  in  the  case  until  it  is  finished. 

Should  a  deputy-judge  be  summoned  to  take  his  seat  in  a  particular  case  as 
a  national  judge,  under  the  terms  of  Article  31  of  the  Statute,  such  summons 
shall  not  he  regarded  as  coming  within  the  terms  of  the  present  Article. 

Art.  4.  In  cases  in  which  one  or  more  parties  are  entitled  to  choose  a  judge 
ad  hoc  of  their  nationality,  the  full  Court  may  sit  with  a  number  of  judges  exceed- 
ing eleven. 

When  the  Court  has  satisfied  itself,  in  accordance  with  Article  31  of  the 
Statute,  that  there  are  several  parties  in  the  same  interest  and  that  none  of  them 
has  a  judge  of  its  nationality  upon  the  bench,  the  Court  shall  invite  them,  within  a 
period  to  be  fixed  by  the  Court,  to  select  by  common  agreement  a  deputy  judge 
of  the  nationality  of  one  of  the  parties,  should  there  be  one;  or,  should  there  not 
be  one,  a  judge  chosen  in  accordance  with  the  principles  of  the  above-mentioned 
Article. 

Should  the  parties  have  failed  to  notify  the  Court  of  their  selection  or  choice 
when  the  time  limit  expires,  they  shall  be  regarded  as  having  renounced  the  right 
conferred  upon  them  by  Article  31. 

Art.  5.  Before  entering  upon  his  duties,  each  member  of  the  Court  or  judge 
summoned  to  complete  the  Court,  under  the  terms  of  Article  31  of  the  Statute, 
shall  make*  the  following  solemn  declaration  in  accordance  with  Article  20  of 
the  Statute : 

"I  solemnly  declare  that  I  will  exercise  all  my  powers  and  duties  as  a  judge 
honourably    and    faithfully,    impartially    and    conscientiously." 

A  special  public  sitting  of  the  Court  may,  if  necessary,  be  convened  for 
this  purpose. 

At  the  public  inaugural  sitting  held  after  a  new  election  of  the  whole  Court 
the  required  declaration  shall  be  made  first  by  the  President,  secondly  by  the  Vice- 
President,  and  then  by  the  remaining  judges  in  the  order  laid  down  in  Article  2. 

Art.  6.  For  the  purpose  of  applying  Article  18  of  the  Statute,  the  President, 
or  if  necessary  the  Vice-President,  shall  convene  the  judges  and  deputy-judges. 
The  member  affected  shall  be  allowed  to  furnish  explanations.  When  he  has  done 
so  the  question  shall  be  discussed  and  a  vote  shall  be  taken,  the  member  in  ques- 
tion not  being  present.  If  the  members  present  are  unanimously  agreed,  the 
Registrar  shall  issue  the  notification  prescribed  in  the  above-mentioned  Article. 

Art.  7.  The  President  shall  take  steps  to  obtain  all  information  which  might 
be  helpful  to  the  Court  in  selecting  technical  assessors  in  each  case.  With  regard 
to  the  questions  referred  to  in  Article  26  of  the  Statute,  he  shall,  in  particular, 
consult  the  Governing  Body  of  the  International  Labour  Office. 

The  assessors  shall  be  appointed  by  an  absolute  majority  of  votes,  either  by  the 
Court  or  by  the  special  Chamber  which  has  to  deal  with  the  case  in  question. 

Art.  8.  Assessors  shall  make  the  following  solemn  declaration  at  the  first 
sitting  of  the  Court  at  which  they  are  present : 

"I  solemnly  declare  that  I  will  exercise  my  duties  and  powers  as  an  assessor 
honourably  and  faithfully,  impartially  and  conscientiously,  and  that  I  will 
scrupulously  observe  all  the  provisions  of  the  Statute  and  of  the  Rules  of  Court." 

Section  B.     The  Presidency 

Art.  9.  The  election  of  the  President  and  Vice-President  shall  take  place  at 
the  end  of  the  ordinary  session  immediately  before  the  normal  termination  of  the 
period  of  office  of  the  retiring  President  and  Vice-President. 

After  a  new  election  of  the  whole  Court,  the  election  of  the  President  and 
Vice-President  shall  take  place  at  the  commencement  of  the  following  session. 
The  President  and  Vice-President  elected  in  these  circumstances  shall  take  up 
their  duties  on  the  day  of  their  election.  They  shall  remain  in  office  until  the  end 
of  the  second  year  after  the  year  of  their  election. 

Should  the  President  or  the  Vice-President  cease  to  belong  to  the  Court  before 
the  expiration  of  their  normal  term  of  office,  an  election  shall  be  held  for  the 
purpose  of  appointing  a  substitute  for  the  unexpired  portion  of  their  term  of 
office.  If  necessary,  an  extraordinary  session  of  the  Court  may  be  convened  for 
this  purpose. 

The  elections  referred  to  in  the  present  Article  shall  take  place  by  secret 
ballot.  The  candidate  obtaining  an  absolute  majority  of  votes  shall  be  declared 
elected. 

Art.  10.  The  President  shall  direct  the  work  and  administration  of  the  Court; 
he  shall  preside  at  the  meetings  of  the  full  Court. 
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Art.  11.  The  Vice-President  shall  take  the  place  of  the  President,  should  the 
latter  be  unable  to  be  present,  or,  should  he  cease  to  hold  office,  until  the  new 
President  has  been  appointed  by  the  Court. 

Art.  12.  The  President  shall  reside  within  a  radius  of  ten  kilometres  from 
the  Peace  Palace  at  the  Hague. 

The  main  annual  vacation  of  the  President  shall  not  exceed  three  months. 

Art.  13.  After  a  new  election  of  the  whole  Court  and  until  such  time  as  the 
President  and  Vice-President  have  been  elected,  the  judge  who  takes  precedence 
according  to  the  order  laid  down  in  Article  2,  shall  perform  the  duties  of  President. 

The  same  principle  shall  be  applied  should  both  the  President  and  the  Vice- 
President  be  unable  to  be  present,  or  should  both  appointments  be  vacant  at  the 
same  time. 

Section   C.     The  Chambers 

Art.  14.  The  members  of  the  Chambers  constituted  by  virtue  of  Articles  26, 
27  and  29  of  the  Statute  shall  be  appointed  at  a  meeting  of  the  full  Court  by  an 
absolute  majority  of  votes,  regard  being  had  for  the  purposes  of  this  selection  to 
any  preference  expressed  by  the  judges,  so  far  as  the  provisions  of  Article  9  of 
the  Statute  permit. 

The  substitutes  mentioned  in  Articles  26  and  27  of  the  Statute  shall  be  appoint- 
ed in  the  same  manner.  Two  judges  shall  also  be  chosen  to  replace  any  member  of 
the  Chamber  for  summary  procedure  who  may  be  unable  to  sit. 

The  election  shall  take  place  at  '.he  end  of  the  ordinary  session  of  the  Court, 
and  the  period  of  appointment  of  the  members  elected  shall  commence  on  January 
1st  of  the  following  year. 

Nevertheless,  after  a  new  election  of  the  whole  Court  the  election  shall  take 
place  at  the  beginning  of  the  following  session.  The  period  of  appointment  shall 
commence  on  the  date  of  election  and  shall  terminate,  in  the  case  of  the  Chamber 
referred  to  in  Article  29  of  the  Statute,  at  the  end  of  the  same  year  and,  in  the 
case  of  the  Chambers  referred  to  in  Articles  26  and  27  of  the  Statute,  at  the  end 
of  the  second  year  after  the  year  of  election. 

The  Presidents  of  the  Chambers  shall  be  appointed  at  a  sitting  of  the  full 
Court.  Nevertheless,  the  President  of  the  Court  shall,  ex  officio,  preside  over  any 
Chamber  of  which  he  may  be  elected  a  member;  similarly,  the  Vice-President  of 
the  Court  shall,  ex  officio,  preside  over  any  Chamber  of  which  he  may  be  elected 
a  member,  provided  that  the  President  is  not  also  a  member. 

Art.  15.  The  special  Chambers  for  labour  cases  and  for  communications  and 
transit  cases  may  not  sit  with  a  greater  number  than  five  judges. 

Except  as  provided  in  the  second  paragraph  of  the  preceding  Article,  the 
composition  of  the  Chamber  for  summary  procedure  may  not  be  altered. 

Art.  16.  Deputy-judges  shall  not  be  summoned  to  complete  the  special  Cham- 
bers or  the  Chamber  for  summary  procedure,  unless  sufficient  judges  are  not  avail- 
able to  complete  the  number  required. 

Section  D.     The  Registry 

Art.  17.  The  Court  shall  select  its  Registrar  from  amongst  candidates  pro- 
posed by  members  of  the   Court. 

The  election  shall  be  by  secret  ballot  and  by  a  majority  of  votes.  In  the 
event  of  an  equality  of  votes,  the   President  shall  have  a  casting  vote. 

The  Registrar  shall  be  elected  for  a  term  of  seven  years  commencing  on 
January  1st  of  the  year  following  that  in  which  the  election  takes  place.  He  may 
be  re-elected. 

Should  the  Registrar  cease  to  hold  his  office  before  the  expiration  of  the  term 
above-mentioned,  an  election  shall  be  held  for  the  purpose  of  appointing  a  suc- 
cessor. 

Art.  18.  Before  taking  up  his  duties,  the  Registrar  shall  make  the  following 
declaration  at  a  meeting  of  the   full   Court  : 

"I  solemnly  declare  that  I  will  perform  the  duties  conferred  upon  me  as 
Registrar  of  the  Permanent  Court  of  International  Justice  in  all  loyalty,  discretion 
and  good  conscience." 

The  other  members  of  the  Registry  shall  make  a  similar  declaration  before 
the  President,  the  Registrar  being  present. 

Art.  19.  The  Registrar  shall  reside  within  a  radius  of  ten  kilometres  from  the 
Peace   Palace    at   The    Hague. 
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The  main  annual  vacation  of  the  Registrar  shall  not  exceed  two  months. 

Art.  20.  The  staff  of  the  Registry  shall  be  appointed  by  the  Court  on  pro- 
posals submitted  by  the  Registrar. 

Art.  21.  The  Regulations  for  the  Staff  of  the  Registry  shall  be  adopted  by 
the  President  on  the  proposal  of  the  Registrar,  subject  to  subsequent  approval 
by  the  Court. 

Art.  22.  The  Court  shall  determine  or  modify  the  organization  of  the  Registry 
upon  proposals  submitted  by  the  Registrar.  On  the  proposal  of  the  Registrar,  the 
President  shall  appoint  the  member  of  the  Registry  who  is  to  act  for  the  Regis- 
trar in  his  absence  or,  in  the  event  of  his  ceasing  to  hold  his  office,  until  a  suc- 
cessor has  been  appointed. 

Art.  23.  The  registers  kept  in  the  archives  shall  be  so  arranged  as  to  give 
particulars  with   regard  to   the   following  points   amongst   others : 

1.  For  each  case  or  question,  all  documents  pertaining  to  it  and  all  action 
taken  with  regard  to  it  in  chronological  order ;  all  such  documents  shall  bear  the 
same  file  number  and  shall   be  numbered  consecutively  within  the  file ; 

2.  All  decisions  of  the  Court  in  chronological  order,  with  references  to  the 
respective  files ; 

3.  All  advisory  opinions  given  by  the  Court  in  chronological  order,  with  ref- 
erences to  the  respective  files ;  , 

4.  All  notifications  and  similar  communications  sent  out  by  the  Court,  with 
references  to  the  respective  files. 

Indexes  kept  in  the  archives  shall  comprise: 

1.  A  card  index  of  names  with  necessary  references; 

2.  A   card   index   of    subject   matter   with    like  references. 

Art.  24.  During  hours  to  be  fixed  by  the  President  the  Registrar  shall  receive 
any  documents  and  reply  to  any  enquiries,  subject  to  the  provisions  of  Article  38 
of  the  present   Rules  and   to  the  observance  of  professional  secrecy. 

Art.  25.  The  Registrar  shall  be  the  channel  for  all  communications  to  and 
from  the   Court. 

The  Registrar  shall  ensure  that  the  date  of  despatch  and  receipt  of  all  com- 
munications and  notifications  may  readily  be  verified.  Communications  and  notifi- 
cations sent  by  post  shall  be  registered.  Communications  addressed  to  the  official 
representatives  or  to  the  agents  of  the  parties  shall  be  considered  as  having  been 
addressed  to  the  parties  themselves.  The  date  of  receipt  shall  be  noted  on  all 
documents  received  by  the  Registrar,  and  a  receipt  bearing  this  date  and  the  num- 
ber under  which  the  document  has  been  registered  shall  be  given  to  the  sender,  if 
a  request  to  that  effect  be  made. 

Art.  26.  The  Registrar  shall  be  responsible  for  the  archives,  the  accounts 
and  all  administrative  work.  He  shall  have  the  custody  of  the  seals  and  stamps 
of  the  Court.  He  shall  himself  be  present  at  all  meeetings  of  the  full  Court  and 
either  he,  or  a  person  appointed  to  represent  him  with  the  approval  of  the  Court, 
shall  be  present  at  all  sittings  of  the  various  Chambers;  he  shall  be  responsible  for 
drawing  up  the  minutes  of  the  meetings. 

He  shall  further  undertake  all  duties  which  may  be  laid  upon  him  by  the 
present  Rules. 

The  duties  of  the  Registry  shall  be  set  forth  in  detail  in  a  List  of  Instructions 
to  be  submitted  by  the  Registrar  to  the  President  for  his  approval. 

Heading  2. — Working  of  the  Court 

Art.  27.  In  the  year  following  a  new  election  of  the  whole  Court  the  ordinary 
annual  session  shall  commence  on  the  fifteenth  of  January. 

If  the  day  fixed  for  the  opening  of  a  session  is  regarded  as  a  holiday  at  the 
place  where  the  Court  is  sitting,  the  session  shall  be  opened  on  the  working  day 
following. 

Art.  28.  The  list  of  cases  shall  be  prepared  and  kept  up  to  date  by  the 
Registrar  under  the  responsibility  of  the  President.  The  list  for  each  session  shall 
contain  all  questions  submitted  to  the  Court  for  an  advisory  opinion  and  all  cases 
in  regard  to  which  the  written  proceedings  are  concluded,  in  the  order  in  which 
the  documents  submitting  each  question  or  case  have  been  received  by  the  Registrar. 
If  in  the  course  of  a  session,  a  question  is  submitted  to  the  Court  or  the  written 
proceedings  in  regard  to  any  case  are  concluded,  the  Court  shall  decide  whether 
such  question  or  case  shall  be  added  to  the  list  for  that  session. 

The  Registrar  shall  prepare  and  keep  up  to  date  extracts  from  the  above  list 
showing  the  cases  to  be  dealt  with  by  the  respective  Chambers. 
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The  Registrar  shall  also  prepare  and  keep  a  list  of  cases  for  revision. 

Art.  29.  During  the  sessions  the  dates  and  hours  of  sittings  shall  be  fixed  by 
the  President. 

Art.  30.  If  at  any  sitting  of  the  full  Court  it  is  impossible  to  obtain  the  pre- 
scribed quorum,  the  Court  shall  adjourn  until  the  quorum  is  obtained. 

Art.  31.  The  Court  shall  sit  in  private  to  deliberate  upon  the  decision  of  any 
case  or  on  the  reply  to  any  question  submitted  to  it. 

During  the  deliberation  referred  to  in  the  preceding  paragraph,  only  persons 
authorized  to  take  part  in  the  deliberation  and  the  Registrar  shall  be  present.  No 
other  person  shall  be  admitted  except  by  virtue  of  a  special  decision  taken  by  the 
Court,  having  regard  to  exceptional  circumstances. 

Every  member  of  the  Court  who  is  present  at  the  deliberation  shall  state  his 
opinion  together  with  the  reasons  on  which  it  is  based. 

The  decision  of  the  Court  shall  be  based  upon  the  conclusions  adopted  after 
final  discussion  by  a  majority  of  the  members. 

Any  member  of  the  Court  may  request  that  a  question  which  is  to  be  voted 
upon  shall  be  drawn  up  in  precise  terms  in  both  the  official  languages  and  dis- 
tributed to  the  Court.     A  request  to  this  effect  shall  be  complied  with. 

Chapter  II.     Procedure 

Heading  1.     Contentious  Procedure 

Section  A.     General  Provisions 

Art.  32.  The  rules  contained  under  this  heading  shall  in  no  way  preclude 
the  adoption  by  the  Court  of  such  other  rules  as  may  be  jointly  proposed  by  the 
parties  concerned,  due  regard  being  paid  to  the  particular  circumstances  of  each 
case. 

Art.  33.  The  Court  shall  fix  time  limits  in  each  case  by  assigning  a  definite 
date  for  the  completion  of  the  various  acts  of  procedure,  having  regard  as  far  as 
possible  to  any  agreement  between  the  parties. 

The  Court  may  extend  time  limits  which  it  has  fixed.  It  may  likewise  decide 
in  certain  circumstances  that  any  proceeding  taken  after  the  expiration  of  a  time 
limit  shall  be  considered  as  valid. 

If  the  Court  is  not  sitting  the  powers  conferred  upon  it  by  this  article  shall  be 
exercised  by  the  President,  subject  to  any  subsequent  decision  of  the  Court. 

Art.  34.  All  documents  of  the  written  proceedings  submitted  to  the  Court 
shall  be  accompanied  by  not  less  than  thirty  printed  copies  certified  correct.  The 
President  may  order  additional  copies  to  be  supplied. 

Section  B.     Procedure  before  the  Court  and  before  the  special  Chambers 
(Articles  26  and  27  of  the  Statute) 

I.  Institution  of  Proceedings 

Art.  35.  When  a  case  is  brought  before  the  Court  by  means  of  a  special 
agreement,  the  latter,  or  the  document  notifying  the  Court  of  the  agreement,  shall 
mention  the  addresses  selected  at  the  seat  of  the  Court  to  which  notices  and  com- 
munications intended  for  the  respective  parties  are  to  be  sent. 

In  all  other  cases  in  which  the  Court  has  jurisdiction,  the  application  shall 
include,  in  addition  to  an  indication  of  the  subject  of  the  dispute  and  the  names 
of  the  parties  concerned,  a  succinct  statement  of  facts,  an  indication  of  the  claim 
and  the  address  selected  at  the  seat  of  the  Court  to  which  notices  and  communica- 
tions are  to  be  sent. 

Should  proceedings  be  instituted  by  means  of  an  application,  the  first  docu- 
ment sent  in  reply  thereto  shall  mention  the  address  selected  at  the  seat  of  the 
Court  to  which  subsequent  notices  and  communications  in  regard  to  the  case  are 
to  be  sent. 

Should  the  notice  of  a  special  agreement,  or  the  application,  contain  a  request 
that  the  case  be  referred  to  one  of  the  special  Chambers  mentioned  in  Articles  26 
or  21  of  the  Statute,  such  request  shall  be  complied  with,  provided  that  the  parties 
are  in  agreement. 

Similarly,  a  request  to  the  effect  that  technical  assessors  be  attached  to  the 
Court,  in  accordance  with  Article  27  of  the  Statute,  or  that  the  case  be  referred  to 
the  Chamber   for   summary  procedure   shall   also  be   granted ;   compliance   with   the 
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latter  request  is,  however,  subject  to  the  condition  that  the  case  does  not  refer  to 
any  of  the  questions  indicated  in  Articles  26  and  27  of  the  Statute. 

Art.  36.  The  Registrar  shall  forthwith  communicate  to  all  members  of  the 
Court  special  agreements  or  applications  which  have  been  notified  to  him. 

//.  Written  Proceedings 

Art.  37.  Should  the  parties  agree  that  the  proceedings  shall  be  conducted  in 
French  or  in  English,  the  documents  constituting  the  written  procedure  shall  be 
submitted  only  in  the  language  adopted  by  the  parties. 

In  the  absence  of  an  agreement  with  regard  to  the  language  to  be  employed, 
documents  shall  be  submitted  in  French  or  in  English. 

Should  the  use  of  a  language  other  than  French  or  English  be  authorized,  a 
translation  into  French  or  into  English  shall  be  attached  to  the  original  of  each 
document  submitted. 

The  Registrar  shall  not  be  bound  to  make  translations  of  documents  sub- 
mitted in  accordance  with  the  above  rules. 

In  the  case  of  voluminous  documents  the  Court,  or  the  President  if  the  Court 
is  not  sitting,  may,  at  the  request  of  the  party  concerned,  sanction  the  submission 
of  translations  of  portions  of  documents  only. 

Art.  38.  The  Court,  or  the  President,  if  the  Court  is  not  sitting,  may,  after 
hearing  the  parties,  order  the  Registrar  to  hold  the  cases  and  counter-cases  of  each 
suit  at  the  disposal  of  the  Government  of  any  State  which  is  entitled  to  appear 
before  the  Court. 

Art.  39.  In  cases  in  which  proceedings  have  been  instituted  by  means  of  a 
special  agreement,  the  following  documents  may  be  presented  in  the  order  stated 
below,  provided  that  no  agreement  to  the  contrary  has  been  concluded  between  the 
parties  : 

a  case,   submited  by  each   party  within  the   same   limit   of   time ; 

a  counter-case,  submitted  by  each  party  within  the  same  limit  of  time; 

a  reply,  submitted  by  each  party  within  the  same  limit  of  time. 

When  proceedings  are  instituted  by  means  of  an  application,  failing  any 
agreement  to  the  contrary  between  the  parties,  the  documents  shall  be  presented  in 
the  order  stated  below  : 

the  case  by  the  applicant; 

the  counter-case  by  the  respondent ; 

the  reply   by  the   applicant ; 

the  rejoinder  by  the  respondent. 

Art.  40.     Cases  shall  contain : 

1.  a  statement  of  the  facts  on  which  the  claim  is  based; 

2.  a  statement  of  law; 

3.  a  statement  of  conclusions; 

4.  a  list  of  the  document  in  support;  these  documents  shall  be  attached  to  the 
case. 

Counter-cases  shall  contain  : 

1.  the  affirmation  or  contestation  of  the  facts  stated  in  the  case; 

2.  a  statement  of  additional  facts,  if  any; 

3.  a  statement  of  law; 

4.  conclusions  based  on  the  facts  stated;  these  conclusions  may  include  counter- 
claims, in  so  far  as  the  latter  come  within  the  jurisdiction  of  the  Court; 

5.  a  list  of  the  document  in  support;  these  documents  shall  be  attached  to  the 
counter-case. 

Art.  41.  Upon  the  termination  of  the  written  proceedings  the  President  shall 
fix  a  date  for  the  commencement  of  the  oral  proceedings. 

Art.  42.  The  Registrar  shall  forward  to  each  of  the  members  of  the  Court, 
a  copy  of  all  documents  in  the  case  as  he  receives  them. 

///.  Oral  Proceedings 

Art.  43.  In  the  case  of  a  public  sitting,  the  Registrar  shall  publish  in  the 
Press  all  necessary  information  as  to  the  date  and  hour  fixed. 

Art.  44.  The  Registrar  shall  arrange  for  the  interpretation  from  French  into 
English  and  from  English  into  French  of  all  statements,  questions  and  answers 
which  the  Court  may  direct  to  be  so  interpreted. 

Whenever  a  language  other  than  French  or  English  is  employed,  either  under 
the  terms  of  the  third  paragraph  of  Article  39  of  the  Statute  or  in  a  particular  in- 
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stance,  the  necessary  arrangements  for  translation  into  one  of  the  two  official 
languages  shall  be  made  by  the  party  concerned.  In  the  case  of  witnesses  or  ex- 
perts who  appear  at  the  instance  of  the  Court,  these  arrangements  shall  be  made 
by  the  Registrar. 

Art.  45.  The  Court  shall  determine  in  each  case  whether  the  representatives 
of  the  parties  shall  address  the  Court  before  or  after  the  production  of  the  evi- 
dence ;  the  parties  shall,  however,  retain  the  right  to  comment  on  the  evidence  given. 

Art.  46.  The  order  in  which  the  agents,  advocates  or  counsel,,  shall  be  called 
upon  to  speak  shall  be  determined  by  the  Court,  failing  an  agreement  between  the 
parties  on  the  subject. 

Art.  47.  In  sufficient  time  before  the  opening  of  the  oral  proceedings,  each 
party  shall  inform  the  Court  and  the  other  parties  of  all  evidence  which  it  intends 
to  produce,  together  with  the  names,  Christian  names,  description  and  residence  of 
witnesses  whom  it  desires  to  be  heard. 

It  shall  further  give  a  general  indication  of  the  point  or  points  to  which  the 
evidence  is  to  refer. 

Art.  48.  The  Court  may,  subject  to  the  provisions  of  Article  44  of  the  Statute, 
invite  the  parties  to  call  witnesses,  or  may  call  for  the  production  of  any  other 
evidence  on  points  of  fact  in  regard  to  which  the  parties  are  not  in  agreement. 

Art.  49.  The  Court,  or  the  President  should  the  Court  not  be  sitting,  shall,  at 
the  request  of  one  of  the  parties  or  on  its  own  initiative,  take  the  neceessary  steps 
for  the  examination  of  witnesses  out  of  Court. 

Art.  50.  Each  witness  shall  make  the  following  solemn  declaration  before 
giving  his  evidence  in  Court : 

"I  solemnly  declare  upon  my  honour  and  conscience  that  I  will  speak  the 
truth,  the  whole  truth  and  nothing  but  the  truth." 

Art.  51.  Witnesses  shall  be  examined  by  the  representatives  of  the  parties 
under  the  control  of  the  President.  Questions  may  be  put  to  them  by  the  President 
and  afterwards  by  the  judges. 

Art.  52.  The  indemnities  of  witnesses  who  appear  at  the  instance  of  the 
Court  shall  be  paid  out  of  the  funds  of  the  Court. 

Art.  53.  Any  report  or  record  of  an  enquiry  carried  out  at  the  request  of  the 
Court,  under  the  terms  of  Article  50  of  the  Statute,  and  reports  furnished  to  the 
Court  by  experts,  in  accordance  with  the  same  Article,  shall  be  forthwith  com- 
municated to  the  parties. 

Art.  54.  A  record  shall  be  made  of  the  evidence  taken.  The  portion  contain- 
ing the  evidence  of  each  witness  shall  be  read  over  to  him  and  approved  by  him. 

As  regards  the  remainder  of  the  oral  proceedings,  the  Court  shall  decide  in 
each  case  whether  verbatim  records  of  all  or  certain  portions  of  them  shall  be 
prepared  for  its  own  use. 

Art.  55.  The  minutes  mentioned  in  Article  47  of  the  Statute  shall  in  par- 
ticular include : 

1.  the  names  of  the  judges; 

2.  the  names  of  the  agents,  advocates  and  counsel; 

3.  the  names,  Christian  names,  description  and  residence  of  witnesses  heard; 

4.  a  specification  of  other  evidence  produced ; 

5.  any  declarations  made  by  the  parties ; 

6.  all  decisions  taken  by  the  Court  during  the  hearing. 

Art.  56.  Before  the  oral  proceedings  are  concluded  each  party  may  present 
his  bill  of  costs. 

IV.  Interim  Protection 

Art.  57.  When  the  Court  is  not  sitting,  any  measures  for  the  preservation  in 
the  meantime  of  the  respective  rights  of  the  parties  shall  be  indicated  by  the 
President. 

Any  refusal  by  the  parties  to  conform  to  the  suggestions  of  the  Court  or  of 
the  President,  with  regard  to  such  measures,  shall  be  placed  in  record. 

V.  Intervention 

Art.  58.  An  application  for  permission  to  intervene,  under  the  terms  of 
Article  62  of  the  Statute,  must  be  communicated  to  the  Registrar  at  latest  before 
the  commencement  of   the  oral  proceedings. 

Nevertheless  the  Court  may,  in  exceptional  circumstances,  consider  an  appli- 
cation submitted  at  a  later  stage. 
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Art.  59.     The  application  referred  to  in  the  preceding  Article  shall  contain : 

1.  a  specification  of  the  case  in  which  the  applicant  desires  to  intervene; 

2.  a  statement  of  law  and  of  fact  justifying  intervention; 

3.  a  list  of  the  documents  in  support  of  the  application;  these  documents 
shall  be  attached. 

Such  application  shall  be  immediately  communicated  to  the  parties,  who  shall 
send  to  the  Registrar  any  observations  which  they  may  desire  to  make  within  a 
period  to  be  fixed  by  the  Court,  or  by  the  President,  should  the  Court  not  be 
sitting. 

Art.  60.  Any  State  desiring  to  intervene,  under  the  terms  of  Article  63  of 
the  Statute,  shall  inform  the  Registrar  in  writing  at  latest  before  the  commence- 
ment of  the  oral  proceedings. 

The  Court,  or  the  President  if  the  Court  is  not  sitting,  shall  take  the  necessary 
steps  to  enable  the  intervening  State  to  inspect  the  documents  in  the  case,  in  so  far 
as  they  relate  to  the  interpretation  of  the  convention  in  question,  and  to  submit  its 
observations  thereon  to  the  Court. 

VI.  Agreement 

Art.  61.  If  the  parties  conclude  an  agreement  regarding  the  settlement  of  the 
dispute  and  give  written  notice  of  such  agreement  to  the  Court  before  the  close  of 
the  proceedings,  the  Court  shall  officially  record  the  conclusion   of  the  agreement. 

Should  the  parties  by  mutual  agreement  notify  the  Court  in  writing  that  they 
intend  to  break  off  proceedings,  the  Court  shall  officially  record  the  fact  and  pro- 
ceedings shall  be  terminated. 

VII.  Judgment 

Art.  62.     The  judgment  shall  contain: 

1.  the  date  on  which  it  is  pronounced; 

2.  the  names  of  the  judges  participating; 

3.  the  names  and  style  of  the  parties ; 

4.  the  names  of  the  agents  of  the  parties ; 

5.  the  conclusions  of  the  parties ; 

6.  the  matters  of  fact ; 

7.  the  reasons  in  point  of  law; 

8.  the  operative  provisions  of   the  judgment; 

9.  the  decision,   if   any,   referred   to  in   Article   64  of   the    Statute. 

The  opinions  of  judges  who  dissent  from  the  judgment,  shall  be  attached 
thereto  should  they  express  a  desire  to  that  effect. 

Art.  63.  After  having  been  read  in  open  Court  the  text  of  the  judgment  shall 
forthwith  be  communicated  to  all  parties  concerned  and  to  the  Secretary-General 
of  the  League  of  Nations. 

Art.  64.  The  judgment  shall  be  regarded  as  taking  effect  on  the  day  on 
which  it  is  read  in  open  Court,  in  accordance  with  Article  58  of  the  Statute. 

Art.  65.  A  collection  of  the  judgments  of  the  Court  shall  be  printed  and 
published  under  the  responsibility  of  the  Registrar. 

VI II.  Revision 

Art.  66.     Application  for  revision  shall  be  made  in  the  same  form  as  the  appli- 
cation mentioned  in  article  40  of  the  Statute. 
It  shall  contain  : 

1.  the  reference    to   the   judgment    impeached; 

2.  the  fact  on  which  the  application  is  based ; 

3.  a  list  of  the  documents  in  support;   these  documents   shall   be   attached. 

It  shall  be  the  duty  of  the  Registrar  to  give  immediate  notice  of  an  application 
for  revision  to  the  other  parties  concerned.  The  latter  may  submit  observations 
within  a  time  limit  to  be  fixed  by  the  Court,  or  by  the  President  should  the  Court 
not  be  siting. 

If  the  judgment  impeached  was  pronounced  by  the  full  Court,  the  application 
for  revision  shall  also  be  dealt  with  by  the  full  Court.  If  the  judgment  im- 
peached was  pronounced  by  one  of  the  Chambers  mentioned  in  Articles  26,  27  or 
29  of  the  Statute,  the  application  for  revision  shall  be  dealt  with  by  the  same  Cham- 
ber.   The  provisions  of  Article  13  of  the  Statute  shall  apply  in  all  cases. 

If  the  Court,  under  the  third  paragraph  of  Article  61  of  the  Statute,  makes  a 
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special  order  rendering  the  admission  of  the  application  conditional  upon  previous 
compliance  with  the  terms  of  the  judgment  impeached,  this  condition  shall  be  im- 
mediately communicated  to  the  applicant  by  the  Registrar,  and  proceedings  in  re- 
vision shall  be  stayed  pending  receipt  by  the  Registrar  of  proof  of  previous  com- 
pliance with  the  original  judgment  and  until  such  proof  shall  have  been  accepted  by 
the  Court. 

Section  C.     Summary  Procedure 

Art.  67.  Except  as  provided  under  the  present  section  the  rules  for  procedure 
before  the  full  Court  shall  apply  to  summary  procedure. 

Art.  68.  Upon  receipt  by  the  Registrar  of  the  document  instituting  proceedings 
in  a  case  which,  by  virtue  of  an  agreement  between  the  parties,  is  to  be  dealt  with 
by  summary  procedure,  the  President  shall  convene  as  soon  as  possible  the  Cham- 
ber referred  to  in  Article  29  of  the  Statute. 

Art.  69.  The  proceedings  are  opened  by  the  presentation  of  a  case  by  each 
party.  These  cases  shall  be  communicated  by  the  Registrar  to  the  members  of  the 
Chamber  and  to  the  opposing  party. 

The  cases  shall  contain  reference  to  all  evidence  which  the  parties  may  desire 
to  produce. 

Should  the  Chamber  consider  that  the  cases  do  not  furnish  adequate  informa- 
tion, it  may.  in  the  absence  of  an  agreement  to  the  contrary  between  the  parties, 
institute  oral  proceedings.  It  shall  fix  a  date  for  the  commencement  of  the  oral 
proceedings. 

At  the  hearing,  the  Chamber  shall  call  upon  the  parties  to  supply  oral  expla- 
nations.    It  may  sanction  the  production  of  any  evidence  mentioned  in  the  cases. 

If  it  is  desired  that  witnesses  or  experts  whose  names  are  mentioned  in  the 
case  should  be  heard,  such  witnesses  or  experts  must  be  available  to  appear  before 
the   Chamber   when   required. 

Art.  70.  The  judgment  is  the  judgment  of  the  Court  rendered  in  the  Chamber 
of  summary  procedure.     It  shall  be  read  at  a  public  sitting  of  the  Chamber. 

Heading  2  — Advisory  Procedure 

Art.  71.     Advisory  opinions  shall  be  given  after  deliberation  by  the  full  Court. 

The  opinions  of  dissenting  judges  may,  at  their  request,  be  attached  to  the 
opinion  of  the  Court. 

Art.  72.  Questions  upon  which  the  advisory  opinion  of  the  Court  is  asked 
shall  be  laid  before  the  Court  by  means  of  a  written  request,  signed  either  by  the 
President  of  the  Assembly  or  the  President  of  the  Council  of  the  League  of 
Nations,  or  by  the  Secretary-General  of  the  League  under  instructions  from  the 
Assembly  or  the  Council. 

The  request  shall  contain  an  exact  statement  of  the  question  upon  which  an 
opinion  is  required,  and  shall  be  accompanied  by  all  documents  likely  to  throw 
light  upon   the  question. 

Art.  73.  The  Registrar  shall  forthwith  give  notice  of  the  request  for  an 
advisory  opinion  to  the  members  of  the  Court,  and  to  the  Members  of  the  League 
of  Nations,  through  the  Secretary-General  of  the  League,  and  to  the  States  men- 
tioned in  the  Annex  to  the  Covenant. 

Notice  of  such  request  shall  also  be  given  to  any  international  organisations 
which  are  likely  to  be  able  to  furnish  information  on  the  question. 

Art.  74.  Any  advisory  opinion  which  may  be  given  by  the  Court  and  the 
request  in  response  to  which  it  was  given,  shall  be  printed  and  published  in  a 
special  collection   for  which  the  Registrar  shall  be  responsible. 

Heading  3. — Errors 

Art.  75.  The  Court,  or  the  President  if  the  Court  is  not  sitting,  shall  be  en- 
titled to  correct  an  error  in  any  order,  judgment  or  opinion,  arising  from  a  slip 
or  accidental  omission. 

Done  at  The  Hague,  the  twenty-fourth  day  of  march,  one  thousand  nine 
hundred  and  twenty  two. 

(s.)   LodER, 

President. 

(s.)   A.   Hammarskjoi.d, 

Registrar. 


A  THEORY  OF  LIABILITY  OF  TRUST  ESTATES 

FOR  THE  CONTRACTS  AND  TORTS  OF 

THE  TRUSTEE 

It  is  familiar  learning  that  a  trustee  is  personally  liable  for  those 
debts  which  he  incurs  in  the  course  of  the  administration  of  the  trust 
estate.  So  also  is  he  personally  liable  for  the  torts  committed  by  him  or 
his  employees  in  carrying  out  the  trust,  although  they  were  committed 
in  the  performance  of  duties  imposed  by  the  trust  or  in  the  execution  of 
powers  conferred  upon  him  by  virtue  of  his  office  as  trustee.  The  same 
doctrine  of  personal  liability  is  applied  to  executors  and  guardians.1 
Although  these  liabilities  are  incurred  in  the  furtherance  of  an  enter- 
prise in  which  the  trustee  has  no  economic  interest  and  which  is  carried 
on  for  the  benefit  of  the  cestui  que  trust,  whom  courts  of  equity  con- 
sistently recognize  as  entitled  to  the  entire  economic  interest  in  the  trust 
enterprise,  nevertheless,  the  doctrine  of  personal  legal  liability  of  the 
trustee  is  consistent  with  the  policy  of  the  law  which  entitles  one  to 
rights  against  him  with  whom  he  contracts  or  against  him  whose  acts, 
either  personal  or  those  for  which  he  is  responsible  on  the  doctrine  of 
respondeat  superior,  have  caused  an  actionable  wrong  or  injury. 

Nor  does  the  practical  operation  of  this  rule  of  personal  liability 
operate  harshly  with  respect  to  the  trustee  or  conflict  with  the  economic 
interests  of  the  parties.  If  the  trustee  is  compelled  to  satisfy  the  per- 
sonal obligation  which  he  has  incurred,  he  may  appropriate  from  the 
assets  of  the  trust  such  amount  as  is  required  to  indemnify  him,  unless 
his  act  in  incurring  the  liability  is  of  snob  a  character  as  to  amount  to  a 
violation  of  his  duties  as  trustee,  in  which  case,  of  course,  it  is  proper 
both  ethically  and  economically,  as  well  as  legally,  that  the  burden  of  loss 
should  be  cast  upon  him  whose  act  occasioned  it.  If  there  are  no 
assets  of  the  trust  estate  with  which  to  indemnify  the  trustee,  the  prac- 
tical working  out  of  the  rule  so  that,  in  such  a  case,  the  trustee  incurs 
the  liability  at  his  peril  is  not  unwholesome.  He  with  whom  the  trustee 
contracted  or  who  has  suffered  from  the  trustee's  tort  should  be  com- 
pensated in  damages.  This  can  be  effected,  if  there  are  no  trust  assets, 
only  through  the  personal  liability  of  the  trustee,  who  may  always  avoid 
incurring  such  liability  if  the  trust  estate  is  without  funds  to  indemnify 
him. 

1  Two  very  comprehensive  articles  have  been  written  surveying  the  law  of  this 
subject.  One  by  Mr.  now  Justice  Louis  D.  Brandeis  published  in  (1881)  15 
American  Law  Rev.  449  and  one  by  Professor  Austin  W.  Scott  in  (1915)  28 
Harvard  Law  Rev.  725.  See  also  notes  (1920)  7  A.  L.  R.  408,  (1921)  14  A.  L.  R. 
371;  and  Scott,  Cases  on  Trusts  (1919)  755-75;  Bogert,  Trusts  (1921)  296  et  seg.; 
Sears.  Trust  Estates  as  Business  Companies  (2d  ed.  1921)  c.  VI.  These  articles  and 
notes  present  the  present  state  of  the  law  so  completely  that  no  attempt  at  an  exhaus- 
tive annotation  will  be  made  in  this  article. 
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A  more  difficult  problem  arises  when  the  trustee  is  without  personal 
assets  or  insolvent  but  there  are,  nevertheless,  sufficient  assets  in  the  trust 
estate  to  satisfy  the  liability  which  the  trustee  has  incurred  in  the  course 
of  the  administration  of  his  trust.  Viewed  in  a  non-technical  way,  and 
in  the  light  of  our  habits  of  thought  with  respect  to  the  economic  in- 
terests of  the  trustee  and  the  cestui  que  trust,  one  would  have  no  hesitation 
in  saying  that  the  cestui  que  trust,  at  least  to  the  extent  of  his  interest  in  the 
trust  property,  should  bear  those  burdens  which  are  incidental  to  its  ad- 
ministration ;  that,  therefore,  the  creditor  who  has  furnished  goods  or  serv- 
ices contracted  for  by  the  trustee  in  the  performance  of  his  duties  as  trus- 
tee, or  one  who  has  been  injured  by  the  trustee  or  his  agents  in  the  per- 
formance of  trust  duties  should  be  compensated  out  of  the  trust  estate,  at 
least  in  those  cases  where  the  legal  remedies  against  the  trustee  are  not 
effective  to  compel  him  to  satisfy  his  legal  liability.  It  is  shocking  to  one's 
sense  of  justice  to  suppose  that  the  property  of  a  trust  may  not  be  availed 
of,  under  such  circumstances,  to  pay  a  debt  incurred  by  the  trustee  or  to 
compensate  for  a  tortious  injury  committed  in  the  course  of  the  ad- 
ministration of  the  trust,  where  the  trustee  is  personally  unable  or  un- 
willing to  satisfy  the  legal  liability  thus  incurred. 

But  does  the  mechanism  of  our  law  afford  any  device  which  will  in- 
variably produce  that  result  when  applied  in  the  usual  or  normal  way? 
According  to  the  weight  of  authority  it  does  not.  Although  it  is  well 
settled  that  the  creditor  of  an  insolvent  trustee  may  secure  payment  of  his 
debt  from  the  trust  estate  if  the  debt  is  incurred  in  the  administration 
of  a  trust  and  the  trustee  is  not  in  default  in  the  performance  of  his 
trust  duties,  the  weight  of  authority  favors  the  view  that  no  such 
recovery  may  be  had  if  the  trustee  is  in  breach  of  his  trust,  and  for  that 
reason  liable  to  restore  to  the  trust  fund  an  amount  which  equals  or 
exceeds  the  amount  of  the  indebtedness  which  the  creditor  claims. - 
Although  the  goods  or  services  furnished  by  the  creditor  were  in  legal 
contemplation  beneficial  to  the  trust  estate  since  the  trustee  contracted 

2  In  re  Johnson  (1880)  L.  R.  15  Ch.  D.  548;  In  re  Evans  (1887)  L.  R.  34 
Ch.  D.  597;  In  re  British  Power  Traction  &  Lighting  Co.  [1910]  2  Ch.  470;  In  re 
Morris  (1889)  23  Ir.  Law  Rep.  333;  and  see  Blundell  v.  Blundell  (1888)  L.  R.  40 
Ch.  D.  377;  Hewitt  v.  Phelps  (1881)  105  U.  S.  393;  Wilson  v.  Fridenburg  (1885) 
21  Fla.  386,  aff'g  (1883)  20  Fla.  359;  First  Nat.  Bk.  of  Freehold  v.  Thompson 
(1901)  6  N.  J.  Eq.  188,  48  Atl.  333  (semble)  ;  King  v.  Stowell  (1912)  211  Mass. 
246,  98  N.  E.  91  (semble)  ;  Wells-Stone  Mercantile  Co.  v.  Aultman.  Mil'er  &  Co. 
(1900)  9  N.  Dak.  520,  84  N.  W.  375  {semble)  ;  Clopton  v.  Gholson  (1876)  53  Miss. 
466  (semble)  ;  Norton  v.  Phelps  (1877)  54  Miss.  467  (semble)  ;  Guerry  v.  Capers 
(S.  C.  1830)  Baily  Eq.  159;  Henshaw  v.  Robertson  (S.  C.  1831)  Baily  Eq.  311 
(semble).  If  one  of  two  trustees  is  in  arrears  to  the  trust  estate,  upon  an  account- 
ing, the  creditor  may  recover  on  the  theory  that  he  can  avail  of  the  innocent 
trustee's  "right  to  exoneration."  In  re  Frith  [1902]  1  Ch.  342.  It  would  follow 
that  if  the  default  of  the  one  trustee  were  of  such  a  character  as  to  make  the 
other  liable,  presumably  the  creditor  would  be  without  remedy  against  the  trust 
estate,  although  in  both  cases  the  loss  incurred  by  the  trustee's  default  would  be 
the  same,  thus  showing  the  fortuitous  character  of  the  creditor's  right  to  recover 
fVom   the   trust  estate  under   the  doctrine  of   subrogation. 
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for  them  within  his  authority  and  in  the  course  of  his  duty  as  trustee, 
nevertheless,  the  creditor  cannot  satisfy  his  claim  out  of  the  trust  prop- 
erty if,  on  another  occasion  or  in  another  transaction,  the  trustee  has 
wrongfully  depleted  the  trust  property  by  an  equal  amount.  In  such 
a  case,  the  cestui  que  trust  may  continue  to  enjoy  the  full  economic 
benefit  of  the  trust  property,  including  the  benefit  conferred  upon  it  by 
the  creditor  of  the  trustee  without  the  necessity  of  paying  for  it  from 
the  trust  property  or  otherwise — the  one  authentic  instance  in  the  law 
where  one  may  pay  his  debts  with  his  losses. 

In  a  few  jurisdictions  the  opposite  conclusion  has  been  reached  on 
grounds  of  social  policy  and  convenience,  without  the  support,  however, 
of  any  very  adequate  analysis  of  the  relation  of  the  parties  on  which  a 
right  on  behalf  of  the  creditor  can  be  based.3  In  still  others  the  right  of 
the  creditor  to  recover  directly  against  the  trust  estate  when  the  trustee  is 
in  arrears  in  his  accounts  has  been  regulated  by  statute,4  apparently  on  the 
assumption  that  equity  could  afford  no  adequate  relief  without  the  aid  of 
the  statute. 

Nor  in  view  of  the  present  state  of  the  authorities,  and  in  the 
light  of  judicial  reasoning,  is  it  by  any  means  certain  that  one  injured 
by  a  tort  committed  by  the  trustee,  personally  insolvent,  in  the  course  and 
for  the  purpose  of  administering  the  trust,  could  be  compensated  out  of 
the  trust  estate,  if  the  .trustee  were  personally  negligent  so  as  to  be 
liable  to  restore  to  the  trust  estate  any  amount  paid  out  of  the  trust 
estate  to  compensate  the  injured  party.  And  this  seems  to  be  the  state 
of  the  law  with  respect  to  both  the  trustee's  contracts  and  his  torts, 
although  there  is  today  no  other  situation  where  one  may  assume  to 
carry  on  any  type  of  economic  enterprise  without  imposing  on  the  capital 
embarked  in  it  the  cost  of  compensating  for  its  expense  or  for  the  tortious 
acts  committed  by  those  who  are  engaged  in  carrying  it  on.  Not  only  has 
this  been  the  traditional  policy  of  the  law  in  the  application  of  the  doctrine 
of  respondeat  superior,  but  we  have  in  recent  years  seen  a  very  marked  ex- 
tension of  it  by  workmen's  compensation  acts,  the  underlying  principle 
of  which  is  that  the  economic  enterprise  should  carry  the  burdens  of  loss 
occasioned  by  the  tortious  acts  of  those  engaged  in  it. 

It  is  the  purpose  of  the  present  article  to  review  briefly  those  authori- 
ties dealing  with  the  liability  of  the  trust  estate  for  the  trustee's  con- 

3  Wylly  v.  Collins  &  Co.  (1851)  9  Ga.  223;  Gandy  v.  Babbitt  (1876)  56  Ga.  640; 
Miller  v.  Smythe  (1893)  92  Ga.  154,  18  S.  E.  46;  Saunders  v.  Houston  Guano  & 
Warehouse  Co.  (1899)  107  Ga.  49,  32  S.  E.  610;  Mathews  v.  Stephenson  (1847)  6 
Pa.  St.  496;  Manderson's  Appeal  (1886)  113  Pa.  St.  631,  6  Atl.  893;  Yerkes  v. 
Richards  (1895)  170  Pa.  St.  346,  32  Atl.  1089. 

4  These  statutes  provide  in  substance  that  the  trustee  is  the  "general  agent" 
for  the  trust  estate,  whose  acts  within  the  scope  of  his  authority  "bind  the  trust 
property."  Cal.  Civ.  Code  (1872)  §  2267;  Mont.  Rev.  Code  (1907)  §  5399; 
N.  Dak.  Civ.  Code  (1913)  §  6305;  S.  Dak.  Rev.  Code  (1919)  §  1220;  see  also 
Ala.  Civ.  Code  (1907)  §§  6085-7;  Conn.  Gen.  Stat.  (1918)  §  5771;  Park,  Ann. 
Code  (Ga.  1914)  §§  3786-90. 
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tracts  and  torts,  and  the  literature  of  the  subject  with  a  view  to  ascer- 
taining whether  the  mechanism  of  the  law,  applied  with  precision  and 
exactness,  is  not  better  adapted  to  the  needs  of  the  situation  than  the  dis- 
cussion of  the  subject  in  judicial  opinion  and  elsewhere  would  seem  to 
indicate. 

As  already  suggested,  it  is  both  accepted  and  acceptable  doctrine  in 
the  case  of  contracts  entered  into  by  the  trustee  within  his  trust  powers 
that  he  and  only  he  is  personally  bound  at  law.  An  action  brought  against 
him  "as  trustee"  upon  such  a  contract  will  in  some  jurisdictions  be 
deemed  not  to  state  a  cause  of  action  since  the  liability  is  personal.5  In 
others,  the  words,  "as  trustee,"  are  treated  as  mere  surplusage,0  and  the 
action  and  judgment  will  be  held  to  fix  the  personal  liability  of  the  trustee 
only.  In  a  few  jurisdictions  an  action  may  be  brought  against  a  trustee 
"as  trustee,"  the  judgment  operating  only  to  establish  the  liability  to  be 
satisfied  out  of  the  trust  estate,  provided  the  contract  was  entered  into 
by  the  proper  exercise  of  his  powers  by  the  trustee.7  And,  as  already 
stated,  in  several  jurisdictions  this  result  is  made  possible  by  statute.8 

When  the  judgment  operates  only  to  bind  the  trustee  personally, 
equity  will  protect  the  trust  property  from  levy  and  execution,9  and  the 
creditor  must,  therefore,  resort  to  equity  in  order  to  appropriate  the 
trust  property  to  the  payment  of  his  claim.  There  is  not  entire  agree- 
ment as  to  whether  he  must  first  exhaust  his  legal  remedies;10  but  con- 
siderations of  practical  convenience  in  the  administration  of  the  trust 
estate,  as  well  as  the  traditional  policy  of  courts  of  equity  of  maintaining 
their  jurisdiction  as  an  extraordinary  one  to  be  resorted  to  only  when  the 
legal  remedy  is  inadequate,  would  seem  to  favor  the  New  York  rule  ll 

5Boxd  v.  United  States  Mortgage  &  Tr.  Co.  (1903)  84  App.  Div.  466,  82  X. 
Y.  Supp.  1001;  Tram  v.  Gerard  (1918)  181  App.  Div.  387,  168  N.  Y.  Supp.  808; 
Marks  v.  //.  L.  Herbert  &  Co.  (1917)  165  N.  Y.  Supp.  450;  Parmcnter  v.  Barstow 
(1900)  22  R.  I.  245,  47  Atl.  365;  Fetting  v.  Winch  (1909)  54  Ore.  600,  104  Pac. 
722;  and  see  note   (1912)  38  L.  R.  A.  N.  S.  379. 

'/'errier  v.  Trepaunier  (1895)  24  Can.  Sun.  Ct.  Rep.  86;  Baker  v.  Tibbetts 
(1895)  162  Mass.  468,  39  X.  E.  350;  Shepard  v.  Creamer  (1894)  160  Mass.  496, 
36  X.  E.  475;  Bchin's  Ex'rs.  v.  French  (1887)  84  Va.  81,  3  S.  E.  891. 

1 M alone  v.  Brice  (1878)  60  Ga.  152;  Miller  v.  Smythe,  supra,  footnote  3; 
Saunders  v.  Houston,  Guano  &  Warehouse  Co.,  supra,  footnote  3;  Cottitu/ham 
v.  Equitable  Building  &  Loan  Assoc.  (1902)  114  Ga.  940,  41  S.  E.  72;  Ireland  v. 
Bowman  &  Cockrell  (1908)  130  Ky.  153,  113  S.  W.  56;  Prim  v.  Lucas  (1905)  210 
Pa.  St.  620.  60  Atl.  309. 

"  See  supra,  footnote  4. 

9  Jennings  v.  Mather  [19021  1  K.  B.  1  ;  Zehnhar  v.  SpUlman  (1889)  25  Fla. 
591,  6  So.  214;  Clinch  v.  F  err  ell  £?  Weslow  (1873)  48  Ga.  365  (debt  not  incurred 
within  trustee's  power);  Httssey  v.  Arnold  (1904)  185  Mass.  202,  70  X.  E.  87; 
Fcldman  v.  Preston  (1916)  194  Mich.  353,  160  X.  W.  655;  Moore  v.  Stemmons 
(1906)  119  Mo.  App.  162,  95  S.  W.  313;  O'Brien  v.  Jackson  (1901)  167  X.  Y.  31,  60 
X.  E   2  - 

10  Scott,  Cases  on  Trusts   (1919)   756  n;  Bogert,  op.  cit..  302-3. 

«  Trotter  v.  Lismau  (1910)  199  X.  Y.  497,  92  X.  E.  1052.  But  in  New  York 
the  creditor  need  not  resort  to  the  personal  liability  of  an  executor  and  testa- 
mentary trustee  when  he  is  authorized  by  the  will  to  carry  on  business;  and  pledged 
assets  are  made  subject  to  the  payment  of  the  debts,  thus  in  effect  charging  tlum 
with  the  debts.     WiVis  v.  Sharp   (1889)    113  X.  Y.  586,  21  X.   E    705. 
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that  the  legal  remedy  against  the  trustee  must  be  exhausted  before  coming 
into  equity  to  reach  equitable  assets.  But  this  difficulty  being  overcome, 
and  the  plaintiff  being  properly  in  equity,  the  courts  are  practically 
agreed  that  the  creditor  may  have  his  claim  satisfied  out  of  the  assets  of 
the  trust,  provided  only  that  the  trustee  is  not  subject,  in  an  accounting, 
to  have  his  accounts  surcharged  for  any  amounts  due  from  him  to  the 
trust  estate.  This  remedy,  so  eminently  just  and  satisfactory  wherever 
it  is  applied,  is  said  to  rest  upon  the  "right"  of  the  trustee  to  be  reim- 
bursed for  amounts  properly  expended  by  him  in  the  due  administration 
of  his  trust.  That  the  trustee  under  such  circumstances  has  a  legal 
power  to  apply  the  trust  property  to  his  own  use  to  an  extent  sufficient 
to  indemnify  him  for  his  expenditures  is  generally  recognized.  The 
power,  so  far  as  law  is  concerned,  is  an  incident  of  the  trustee's  legal 
ownership.  So  far  as  equity  is  concerned,  its  exercise  alters  or  limits  the 
equitable  right  of  the  cestui  que  trust  to  have  the  benefit  of  the  trust 
property  coming  into  the  hands  of  the  trustee. 

This  legal  power  of  the  trustee  has  been  variously  and  somewhat  in- 
accurately described  as  a  "right  to  reimbursement,"  or  "a  right  to  indemni- 
ty," 12  or  a  "lien"  13  of  the  trustee  upon  the  trust  property.  The  trustee  has 
also  been  referred  to  as  the  agent  of  the  trust  estate.14  The  difficulty  in  the 
application  of  these  terms  to  the  situation  under  consideration  is  obvious. 
A  "right"  without  a  corresponding  duty  on  the  part  of  some  other  person 
or  persons,15  a  "lien"  upon  property  legally  owned  by  and  under  con- 
trol of  the  lienor,  or  an  "agent"  who  has  no  principal  who  may  be  legally 
obligated  for  his  acts  are  anomalous  and  only  superficially  appropriate 
uses  of  those  terms.  The  use  of  them  has  led,  and  as  I  shall  presently 
show,  actually  misled  us  into  a  situation  where  courts  have  felt  bound 
to  give  to  the  creditor  of  the  insolvent  trustee  only  such  rights  as  might 
be  worked  out  through  appropriating  to  the  creditor,  the  trustee's  "lien" 
or  "right  to  indemnity"  against  the  trust  estate.  Stated  syllogistically 
4he  argument  runs  somewhat  as  follows :  The  creditor's  bill  to  subject 
the  trust  estate  to  the  payment  of  his  judgment  is  in  the  nature  of  an 
equitable  execution  to  appropriate  such  rights  as  may  be  vested  in  the 
trustee  to  the  specific  purpose  of  satisfying  the  creditor's  judgment.  The 
only  "right"  vested  in  the  trustee  is  his  right  to  be  indemnified  from  the 

12  Scott.  Liabilities  in  the  Administration  of  Trusts  (1915)  28  Harvard  Law 
Rev.  725,  731  ct  seg.-;  Bogert,  op  cit.,  301;  Scott,  Cases  on  Trusts  (1919)  750  n. ; 
Sears,  op.  cit.,  §§  et  seq.  13  (1881)   15  American  Law  Rev.  449,  458-9. 

14  Scott,  Liabilities  in  the  Administration  of  Trusts  (1915)  28  Harvard  Law 
Rev.  725,  741. 

15  Under  certain  circumstances  the  cestui  que  trust  may  be  personally  obli- 
gated to  indemnify  the  trustee.  In  that  case  the  trustee  would,  of  course,  have 
a  right  against  the  cestui  enforceable  in  the  appropriate  court.  This  may  arise  from 
implied  contract.  See  Scott,  Cases  on  Trusts  (1919)  751  n;  see  also  Hardoon  v. 
Beltlins  [1901]  A.  C.  118;  Matt  hens  v.  Ruggles-Brise  [1911]  1  Ch.  194;  In  re 
Richardson  [1911]  2  K.  B.  705.  But  the  right  against  the  cestui  may  co-exist  with 
file  power  of  the  trustee  to  appropriate  the  property  of  the  trust  to  the  payment 
of  debts   incurred   in   its   administration. 
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trust  property  for  the  obligation  which  he  has  incurred.  Hence  the 
creditor  can  only  be  allowed  to  share  in  the  trust  property  through  the 
process  of  subrogation  to  the  trustee's  right,  and  it  follows  that  if  the 
trustee  is  in  arrears  to  the  trust  estate  because  of  some  breach  of  trust 
upon  some  entirely  independent  transaction  to  an  amount  equal  to  the 
creditor's  claim  the  trustee  is  not  entitled  to  indemnity  and  the  creditor 
must  go  without  remedy. 

If  the  only  legal  relationship  of  the  trustee  to  the  trust  estate  and 
the  cestui  que  trust  is  that  of  a  lienor  or  a  claimant  for  indemnity,  this 
reasoning  is  unerring  and  the  logic  of  the  law  is  vindicated ;  although 
the  result  leaves  one  with  the  uncomfortable  feeling  that  a  rule  which 
enables  a  cestui  que  trust  to  enjoy  the  fruits  of  the  creditor's  property  or 
services  without  compensating  him  for  them,  merely  because  in  another 
transaction  the  trustee  was  guilty  of  a  breach  of  trust,  leaves  something 
to  be  desired.  Nevertheless,  as  able  a  judge  as  Sir  George  Jessel  reached 
this  result  because  he  saw  nothing  in  the  situation  except  the  right  of  the 
creditor  to  be  subrogated  to  the  trustee's  right  of  indemnity.  In  In  re 
Johnson  16  he  said: 

"The  trust  assets  having  been  devoted  to  carrying  on  the  trade,  it 
would  not  be  right  that  the  cestui  que  trust  should  get  the  benefit  of  the 
trade  without  paying  the  liabilities ;  therefore  the  Court  says  to  him,  You 
shall  not  set  up  a  trustee  who  may  be  a  man  of  straw,  and  make  him  a 
bankrupt  to  avoid  the  responsibility  of  the  assets  for  carrying  on  the 
trade:  the  Court  puts  the  creditor,  so  to  speak,  as  I  understand  it,  in  the 
place  of  the  trustee.  But  if  the  trustee  has  wronged  the  trust  estate, 
that  is,  if  he  has  taken  money  out  of  the  assets  more  than  sufficient  to  pay 
the  debts,  and  instead  of  applying  them  to  the  payment  of  the  debts  has 
put  them  into  his  own  pocket,  then  it  appears  to  me  there  is  no  such 
equity,  because  the  cestuis  que  trust  are  not  taking  the  benefit.  The  trus- 
tee having  pocketed  the  money,  the  title  of  the  creditor,  so  to  speak,  to  be 
put  in  the  place  of  the  trustee,  is  a  title  to  get  nothing,  because  nothing 
is  due  to  the  trustee." 

The  same  result  was  reached  by  similar  reasoning  by  Chancellor 
De  Saussure  in  an  early  case.17  The  rule  as  laid  down  by  Jessel  has  been 
consistently  followed  by  the  English  courts.  It  has  been  followed  also  in 
a  few  American  decisions  and  has  been  frequently  referred  to  with 
approval.18  Judge  Lumpkin  in  Wylly  v.  Collins  &  Co.,19  in  refusing  to 
follow  the  rule,  stated  emphatically  the  injustice  of  it,  but  he  apparently 
found  no  flaw  in  the  legal  logic  of  Chancellor  De  Saussure  and  contented 
himself  with  repudiating  the  doctrine  on  the  grounds  of  practical  con- 
venience. A  number  of  states  have  found  it  necessary  to  enact  a  statute 
whereby  the  ultimate  burden  of  obligations   incurred  by  the  trustee   in 

";  (1880)   L.  R.  15  Ch.  D.  548,  552. 

17  Guerry  v.  Capers,  supra,  footnote  2. 

18  See  supra,   footnote  2. 

19  Supra,  footnote  3. 
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the  course  of  administering  the  trust  is  cast  upon  the  cestui  que  trust 
by  compelling  the  appropriation  of  the  trust  property  to  the  payment  of 
expenses  thus  incurred  regardless  of  the  state  of  the  trustee's  accounts. 

But  is  the  sole  relationship  of  the  trustee  to  the  trust  estate  and  the 
cestui  que  trust,  in  the  case  under  consideration,  that  of  a  lienor  or  claim- 
ant for  indemnity  ?  There  are  a  number  of  situations,  some  of  which  have 
formed  the  basis  of  judicial  decision,  which  are  inaccurately  described  by 
those  phrases  and  which  indicate  that  the  transaction  in  question  at  least 
embraces  a  legal  relationship  which  is  not  included  in  the  so-called  "right 
to  indemnity"  or  "lien."  Let  us  suppose,  for  example,  that  the  trustee 
(a)  has  incurred  the  indebtedness  but  has  not  paid  it;  or  (b)  that  he  has 
paid  cash  from  the  trust  estate  for  the  goods  or  services  engaged  by  him 
within  his  authority  as  trustee;  or  (c)  that  he  has  procured  the  goods 
and  services  on  credit  but  with  a  stipulation  that  he  should  not  be  per- 
sonally liable  to  pay  for  them.  In  none  of  these  cases  can  it  be  said  that 
the  trustee  has  a  right  to  be  reimbursed  from  the  trust  estate  or  a  lien 
upon  the  trust  property.  In  the  first  case  the  right  or  lien  has  not  arisen 
because  the  trustee  has  made  no  expenditure.  In  the  others  there  obvi- 
ously can  be  no  such  right  or  lien  because  the  trustee  cannot  be  subjected 
to  personal  liability  and  is,  therefore,  not  entitled  under  any  circum- 
stances to  reimbursement  or  indemnity.  Yet  in  each  of  these  cases  it  is 
recognized  by  unquestioned  judicial  authority  that  the  trustee  has  a 
power  to  apply  the  trust  property  in  the  satisfaction  of  the  indebtedness 
which  he  has  incurred.-0  The  trustee,  therefore,  who  has  incurred  in- 
debtedness in  the  proper  management  of  the  trust  estate  may  apply  the 
trust  funds  in  payment  of  the  indebtedness,  and  he  may  likewise  do  so 
by  paying  for  the  necessary  goods  or  services  out  of  the  trust  property 
even  though  he  has  assumed  no  personal  obligation  to  pay  for  them.  Every 
trustee's  accounting,  involving  expenditures  of  trust  funds  for  the  proper 

20  (a)  The  trustee  who  has  incurred  obligations  in  the  due  administration  of 
his  trust  is  entitled  to  exoneration  from  his  indebtedness,  and  may  ask  the  aid 
of  equity  for  that  purpose  wherever  its  exercise  is  disputed  by  the  cestui  que  trust 
or  his  creditor.  Williams  v.  Allen  (1863)  32  Beav.  650;  In  re  Exhale  Coal  Co. 
(1866)  35  Beav.  449;  Dobbs  v.  Tuke  (1884)  L.  R.  25  Ch.  D.  617;  Stott  v.  Milne 
(1884)  L.  R.  25  Ch.  D.  710;  In  re  Richardson,  supra,  footnote  15;  Buchan  v. 
Ayre  [1915]  2  Ch.  474;  Woodward  v.  Wright  (1889)  82  Cal.  202,  22  Pac.  1118; 
Perrine  v.  Newell  (1891)  49  N.  J.  Eq.  57,  23  Atl.  492;  Livingston  v.  Newkirk 
(N.  Y.  1818)  3  Johns.  Ch.  312;  Matter  of  Ungrich  (1911)  201  N.  Y.  415.  94  N. 
E.  999;  Fowler  v.  Mutual  Life  Ins.  Co.  (1882)  28  Hun  195.  (b)  The  trustee  may 
pay  for  services  properly  engaged  for  the  trust  property,  although  he  has  incurred 
no  obligation  with  respect  to  it.  Blundell  v.  Blundcll,  supra,  footnote  2.  (c) 
The  trustee  may  exonerate  himself  from  personal  liability  by  an  appropriate 
stipulation  but,  nevertheless,  "bind  the  trust  estate."  In  re  Robinson's  Settle- 
ment [1912]  1  Ch.  717,  728  (scmble)  ;  Gisborn  v.  Charter  Oak  Life  Ins.  Co.  (1892) 
142  U.  S.  326,  12  Sup.  Ct.  277;  Bank  of  Topeka  v.  Eaton  (C.  C.  1900)  100  Fed. 
8,  aff'd  (C.  C.  A.  1901)  107  Fed.  1003;  Noyes  v.  Blakeman  (1852)  6  N.  Y.  567; 
Nezv  v.  Nicoll  (1878)  73  N.  Y.  127  (semble)  ;  Schoenhcrr  v.  Van  Meter  (1915) 
215  N.  Y.  548,  109  N.  E.  625;  Jcssnp  v.  Smith  (1908)  223  N.  Y.  203.  119  N.  E. 
403;  Collins  v.  McWilliams  (1919)  185  App.  Div.  712.  173  N.  Y.  Supp.  850;  Strong 
v.  Dutchcr  (1919)  186  App.  Div.  307,  174  N.  Y.  Supp.  352;  King  v.  Stowcll  (1912) 
211  Mass.  246,  98  N.  E.  91  ;  Rand  v.  Farquhar  (1917)  226  Mass.  91,  115  N.  E.  286. 
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expenses  of  the  trust,  is  a  recognition  of  this  principle.  It  is  obvious,  there- 
fore, that  the  relationship  existing  between  the  trustee  and  the  cestui  que 
trust  and  the  trust  estate  involves  something  more  than  a  power  to  reim- 
burse himself  for  expenditures.  It  embraces  the  power  to  apply  the  trust 
funds  for  the  payment  of  all  expenses  necessary  or  proper  for  the  adminis- 
tration of  the  trust  whether  he  be  entitled  to  reimbursement  or  not. 

That  the  real  relationship  of  the  trustee  to  the  trust  estate  and  to  the 
creditor  is  one  of  power  to  apply  the  trust  property  to  the  payment  of  the 
creditor  was  aptly  stated  by  Mr.  Justice  Stirling  in  Blundcll  v.  Bliiiidcll.21 
He  said  : 

"I  apprehend  that  in  equity,  at  all  events,  it  is  not  a  right  of  the 
trustee  to  be  indemnified  only  after  he  has  made  the  necessary  payments 
to  his  solicitor,  or  to  the  auctioneer,  or  to  the  'Stock-broker — but  that 
he  is  entitled  to  be  indemnified,  not  merely  against  the  payments  actually 
made,  but  against  his  liability.  That  has  been  repeatedly  decided. 
It  seems  to  me,  therefore,  that  a  trustee  has  a  right  to  resort  in 
the  first  instance  to  the  trust  estate  to  enable  him  to  make  the  necessary 
payments  to  the  persons  whom  he  employs  to  assist  him  in  the  adminis- 
tration of  the  trust  estate;  that  he  is  not  bound  in  the  first  instance  to  pay 
those  persons  out  of  his  own  pocket,  and  then  recoup  himself  out  of  the 
trust  estate,  but  that  he  can  properly  in  the  first  instance  resort  to  the 
trust  estate,  and  pay  those  persons  whom  he  has  properly  employed  the 
proper  remuneration  out  of  the  trust  estate." 

( )n  no  other  theory  can  the  Massachusetts  and  Xew  York  rule,22 
that  a  trustee  may  by  his  contract  stipulate  that  he  shall  not  be  personally 
liable  but  that  the  trust  estate  shall  be  bound  by  his  contracts  entered 
into  for  the  benefit  of  the  estate,  be  supported.  This  was  clearly  recog- 
nized by  Judge  Cardozo  in  Jessup  v.  Smith.-*  In  that  case  it  was  ui 
that  there  could  be  no  recourse  to  the  trust  property  until  the  trustee 
had  paid  the  creditor  for  the  services  rendered  and  then  sought  in- 
demnity from  the  trust  estate,  but  it  was  held  that  the  creditor  might 
secure  payment  from  the  trust  estate,  the  court  by  Judge  Cardozo  say- 
ing: -*  "if  he  [the  trustee]  is  unable  or  unwilling  to  incur  liability  himself, 
the  law  does  not  leave  him  helpless.  In  such  circumstances,  he  'has  the 
power,  if  other  funds  fail,  to  create  a  charge,  equivalent  to  his  own 
lien  for  reimbursement,  in  favor  of  another  by  whom  the  services  were 
rendered.''  The  same  doctrine  was  recognized  in  Schoenherr  v.  Van 
Meter'-'  where  a  corporate  director,  acting  within  his  statutory  authority, 
retained  counsel  to  bring  an  action  to  compel  the  restitution  to  the  corpo- 
ration of  wasted  corporate  assets,  under  a  stipulation  that  counsel  should 

21  Supra,    footnote   2,   pp.   376-7. 
supra,   footnote   20    (c). 

-'Supra,  footnote  20  (c)  ;  but  sec  Clack  v.  Holland  (1854)  19  Beav.  262.  in 
which  Lord  Romilly  held  that  a  trustee  of  an  insurance  policy  could  not  claim  a 
lien  on  the  policy  to  secure  an  advance  to  pay  premiums  on  it. 

24  See  Jessup   v.  Smith,  supra,   footnote  20   (c)    p.  207. 

28  Supra,   footnote  20   (c). 
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look  to  the  fund  for  his  compensation  and  not  to  the  personal  liability  of 
the  director  retaining  him ;  and  again  in  Strong  v.  Butcher 26  in  which  a 
person  interested  in  a  trust  estate  as  a  beneficiary  and  not  as  a  trustee 
was  held  to  have  legal  power  to  bring  an  action  to  compel  the  restitution 
of  funds  wrongfully  misappropriated  to  the  trust  estate  and  to  "bind  the 
trust  fund"  by  a  similar  contract.  Where  the  trustee  exercises  an  ad- 
mitted power  to  mortgage  or  pledge  the  assets  of  the  trust  estate  for  the 
purpose  of  raising  funds  to  meet  the  expenses  of  the  estate,  we  have  no 
difficulty  in  recognizing  that  his  relation  to  the  trust  estate  and  to  the 
cestui  que  trust  is  not  one  of  right  to  compensation  or  indemnity  but  of 
power  to  appropriate  its  assets  for  a  trust  purpose.27 

When  the  trustee  having  such  a  power  has  agreed  to  exercise  it 
upon  an  advance  made  by  the  creditor,  his  agreement  should,  under  the 
doctrine  of  lessup  v.  Smith,28  operate  to  create  an  equitable  mortgage  on 
the  trust  property,  since  the  legal  remedy  to  collect  an  unsecured  judg- 
ment against  the  trustee,  in  lieu  of  the  security  agreed  to  be  given,  would 
be  inadequate.29 

In  each  of  those  cases,  where  the  trustee  "binds  the  trust  estate" 
by  exempting  himself  from  personal  liability,  it  will  be  observed  that  the 
courts  in  effect  hold  that,  since  the  power  to  apply  the  trust  property  to 
payment  of  his  debt  resides  in  the  trustee  for  the  purpose  of  effectuating 
the  objects  of  the  trust,  the  trustee  may  by  agreement  pledge  its  exercise 
as  security  for  the  payment  of  goods  or  services  rendered  by  the  creditor 
to  the  trustee  for  the  benefit  of  the  trust  estate,  and  that  upon  their 
rendition  the  creditor  may  resort  to  equity  to  compel  the  exercise  of  the 
power  by  the  trustee.30  Even  where  there  is  no  agreement  to  pledge  the 
power,  and  the  trustee  is  personally  bound  by  the  contract,  equity  does 
not  hesitate  to  seize  upon  and  compel  the  exercise  of  the  power  for  the 
benefit  of  the  creditor  wherever  the  legal  remedies  fail,  at  least  where  the 
trustee  is  not  in  arrears  to  the  trust  estate.31 

26  Supra,  footnote  20     (c). 

"In  re  Bellinger  [1898]  2  Ch.  534;  Gilbert  v.  Pen  field  (1899)  124  Cal.  244, 
56  Pac.  1107;  Roberts  v.  Hale  (1904)  124  Iowa  296,  99  N.  W.  1075;  and  see 
Warren  v.  Pazolt  (1909)  203  Mass.  328,  89  N.  E.  381;  Packard  v.  Kingman  (1896) 
109  Mich.  497,  67  N.  W.  551. 

26 Supra,   footnote  20    (c). 

29  See  Stone,  The  "Equitable  Mortgage"  in  New  York  (1920)  20  Columbia 
Law  Rev.  519. 

30  In  Scott,  Liabilities  Incurred  in  the  Administration  of  Trusts  (1915)  28 
Harvard  Law  Rev.  725,  740,  n.  69,  it  is  suggested  that  the  meaning  of  this  form  of 
contract  is  that  "although  the  trustee  is  to  be  liable  on  the  contract,  the  creditor 
agrees  not  to  levy  upon  his  private  assets,  but  to  rely  solely  on  his  right  to  exonera- 
tion" and  that  consequently  the  creditor  has  a  "derivative"  right  of  exoneration.  But 
as  no  personal  judgment  can  be  taken  against  the  trustee,  since  the  stipulation  is  that 
he  shall  not  be  personally  liable,  it  is  difficult  to  see  what  "right"  of  exoneration 
there  can  be  or  that  he  had  any  legal  relationship  to  the  trust  property  of  the 
cestui  que  trust  except  a  power  to  apply  the  assets  in  payment  for  the  goods  and 
services  rendered  by  the  creditor. 

31Cutbush  v.  Cutbush  (1839)  1  Beav.  Ch.  185;  Ex  parte  Garland  (1804)  10 
Vcs.  Jr.    110;   Ex  parte   Richardson    (1818)    3   Maddock's   Ch.   *138;    In   re   Frith, 


536  COLUMBIA  LAW  REVIEW 

This  seizure  of  a  power,  beneficial  to  the  debtor  or  which  is  created  for 
the  benefit  of  the  creditor,  upon  a  creditor's  bill  or  equitable  execution  in- 
volves no  novel  doctrine  of  equity.  There  are  many  instances  where 
powers  held  by  a  judgment  debtor  have  been  held  to  be  subject  to  such 
appropriation  in  an  equity  action  by  the  creditor.32  The  trustee  to  pay 
debts  has  a  similar  power  which  may  be  availed  of  by  creditors.33 

This  action  by  courts  of  equity  in  compelling  the  exercise  of  the 
trustee's  power  to  apply  the  trust  property  in  payment  of  the  expenses 
of  the  trust,  in  an  appropriate  case,  is  a  clear  recognition  by  equity  that 
the  power  does  not  exist  for  the  benefit  of  the  trustee  alone  in  order  to 
enable  him  to  reimburse  himself  for  the  expenses  of  administering  the 
trust,  which  he  has  paid,  but  that  it  also  exists  for  the  benefit  of  the  cred- 
itor. Indeed,  it  may  be  doubted  whether  there  is  any  equitable  duty  im- 
posed on  a  trustee  to  incur  personal  liability  in  administering  the  trust 
property  without  first  being  indemnified  with  funds  available  for  that  pur- 

supra,  footnote  2;  In  re  Richardson,  supra,  footnote  15;  Moore  v.  McFall  (1914) 
263  111.  596,  105  N.  E.  723;  Paul  v.  Wilson  (1911)  79  N.  J.  Eq.  204,  81  Atl.  835; 
and  see  articles,  supra,  footnote  1. 

32  See  note  (1908)  8  Columbia  Law  Rev.  652.  The  rule  that  equity  would  not 
compel  the  donee  of  a  power  of  appointment  to  exercise  the  power  for  the  benefit 
of  creditors  was  due  to  the  unwillingness  of  equity  to  deprive  the  donor  of  the 
power  of  his  property,  except  on  the  terms  on  which  the  power  was  granted, 
namely,  the  free  choice  of  the  donee  to  exercise  the  power  or  not  as  he  might 
determine.  See  Crawford  v.  Langmaid  (1898)  171  Mass.  309,  311,  50  N.  E.  606; 
Farmers'  Loan  &  Trust  Co.  v.  Mortimer  (1916)  219  N.  Y.  290,  114  N.  E.  389. 
But  if  the  power  were  exercised  by  the  donee  in  favor  of  a  volunteer,  equity  by 
the  doctrine  of  "stoppage  in  transitu"  would  apply  the  property  appointed  for  the 
benefit  of  creditors.  The  donor  being  deprived  of  his  property  by  the  exercise 
of  the  power,  equity  appropriated  the  full  benefit  of  the  power  to  the  creditor  of  the 
donee  of  the  power.  See  note  (1908)  8  Columbia  Law  Rev.  652;  O'Gradv  v. 
Wilmot  [1916]  2  A  C.  231,  270;  Tuell  v.  Hurley  (1910)  206  Mass.  65,  91  N.  E. 
1013;  Shattuck  v.  Burrage  (1918)  229  Mass.  448,"  118  N.  E.  889;  Hill  v.  Treasurer 
and  Receiver  General  (1918)  229  Mass.  474,  118  N.  E.  891.  Where  the  power  is 
conferred  by  law,  equity  has  not  hesitated  to  compel  its  exercise,  as  in  the  case  of 
the  husband's  power  to  reduce  the  wife's  choscs  in  action  to  possession.  In  many 
jurisdictions  it  has  been  held  that  the  creditors  could  compel  the  exercise  of  the 
power  in  order  to  satisfy  their  claims.  See  Ewell,  Leading  Cases  on  Infancy  and 
Coverture  (1876)  475  n.  When  the  power  is  given  to  enable  the  donee  to  satisfy 
debts,  as  in  the  case  of  a  trustee,  the  considerations  requiring  the  donor  of  a 
power  to  be  protected  from  a  compulsory  exercise  of  the  power  do  not  apply.  A 
similar  principle  is  involved  in  the  case  of  delivery  of  a  deed  in  escrow  where  the 
holder  in  escrow  is  intended  to  have  an  irrevocable  power  to  deliver  the  deed  and 
thus  render  it  operative  on  the  happening  of  a  certain  event.  In  that  case  some 
courts  have  held  that  the  intended  grantee  may  compel  exercise  of  the  power  for 
his  benefit  on  the  happening  of  the  specified  condition.  While  other  courts  have 
held  that  the  grantee  cannot  compel  exercise  of  the  power,  unless  the  grantee  has  a 
contract  with  the  grantor  of  which  specific  performance  may  be  compelled.  See 
A'gler,  fs  a  Contract  Necessdrv,  to  Create  an  Effective  Escroiv?  (1918)  16  Michigan 
Law  Rev.  569. 

In  England  the  trustee  for  creditors  is  regarded  as  acting  only  for  the  debtor 
who  thus  creates  a  form  of  agency  through  the  trustee  who  is  empowered  to  pay 
the  creditors.  La  Touche  v.  Hurl  of  Lucan  (1840)  7  Clark  &  F.  772;  Garrard  v. 
Lord  Lauderdale  (1831)  2  Russ.  &  M.  451;  and  see  Priestley  v.  Ellis  [1897]  1  Ch. 
489,  500.  In  the  United  States  the  trustee's  power  to  pay  creditors  is  deemed  to 
be  held  for  the  benefit  of  creditors  who  may  compel  its  exercise.  See  Xicoll  v. 
Mumford  (N.  Y.  1820)  4  Johns.  Ch.  522;  Cunningham  v.  Freeborn  (N.  Y.  1833) 
11  Wend.  241;  Brooks  v.  Marbury  (U.  S.  1826)  11  Wheat.  78;  and  sec  notes,  Perry. 
Trusts  and  Trustees  (6th  ed.  1911)  §§  543-4. 
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pose ; 34  but  the  cases  hold,  by  implication  at  least,  that  it  is  his  duty,  not 
only  to  the  cestui  que  trust  but  to  the  creditor,  to  exercise  his  power  to 
apply  the  trust  fund  to  the  payment  of  expenses  of  administering  the  trust, 
properly  incurred. 

In  In  re  Richardson,35  there  was  a  striking  recognition  that  this 
power  exists  in  equity  for  the  benefit  of  the  creditor  as  well  as  the  trustee, 
and  that  consequently  the  creditor  has  a  right  in  equity  to  its  exercise  which 
can  not  be  defeated  by  the  trustee  or  the  cestui  que  trust.  In  that  case  the 
trustee,  having  incurred  indebtedness  for  the  benefit  of  the  trust  estate,  be- 
came bankrupt  and  the  trustee  in  bankruptcy  applied  for  an  order  directing 
that  an  indemnity  be  paid  from  the  trust  estate  into  the  hands  of  the  bank- 
rupt's trustee.  This  the  court  did,  but  at  the  same  time  made  a  further 
order  that  the  benefit  of  the  indemnity  should  be  paid  by  the  trustee  in 
bankruptcy  to  the  creditor,  and  not  into  the  bankrupt's  estate  for  the 
benefit  generally  of  the  bankrupt's  creditors.  Had  the  trustee  paid  the 
creditor,  the  trustee's  right  to  indemnity  would  have  been  vested  in  his 
trustee  in  bankruptcy.30  Even  if  the  trustee  had  not  been  paid,  and  if  the 
only  legal  purpose  and  effect  of  the  power  were  to  protect  the  trustee,  that 
would  have  been  accomplished  by  payment  of  the  amount  of  the  indemnity 
into  the  bankrupt's  estate ;  and  unless  the  trustee's  creditor  were  equi- 
tably entitled  to  the  exercise  of  the  power,  he  must  have  been  content  to 
prove  his  claim  in  the  bankruptcy  and  receive  the  pro  rata  distribution  of 
the  bankrupt's  estate.  It  is  obvious  that  something  more  was  involved 
here  than  a  mere  right  to  indemnity  or  the  mere  exercise  of  a  power  for  the 
benefit  of  the  trustee.  The  prevailing  notion,  that  the  sole  relationship  of 
the  trustee  to  the  trust  estate  in  such  a  case  is  a  right  of  indemnity  rather 
than  a  power  to  apply  the  trust  property  in  paying  the  creditor,  led  the 
court  in  the  several  opinions  in  this  case  to  labor  the  application  of  the  in- 
demnity theory  to  the  case.  Nevertheless,  the  language  of  the  opinions 
makes  it  clear  that  the  court  in  fact  recognized  that  the  relationship  was 
one  of  legal  power  exercised  for  the  benefit  of  the  principal  creditor  and 
that  he  was  equitably  entitled  to  insist  upon  the  execution  of  this  power 
for  his  benefit.    Fletcher  Moulton,  L.J.,  said : 37 

"Now,  in  this  case,  the  bankrupt  could  not  have  recovered  one  penny  on 
the  contract  or  obligation  of  indemnity,  because  he  had  not  been  called 
upon  to  pay  and  had  not  paid  anything  to  the  principal  creditor.  There- 
fore I  am  of  opinion  that  there  was  at  that  time  no  debt  that  was  owing 
from  the  wife  to  the  trustee  or  to  the  estate  of  the  bankrupt.  But  there 
was  a  right  which  the  trustee  held  in  virtue  of  his  being  a  trustee,  which 
was  a  right  of  indemnity.  He  could  turn  that  into  a  right  to  recover 
money  by  making  payments  to  the  head  creditor,  and  just  as  much  as 

34  See  supra,  footnote  20. 

35  Supra,  footnote   15. 

30  See  Mannix,  Assignee  v.  Purcell  et  at.   (1888)  46  Ohio  St.  102,  105,  19  N.  E. 
572. 

37  See  In  re  Richardson,  supra,  footnote  15,  p.  713. 
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he  paid  to  the  head  creditor  he  could  recover  from  the  wife.  In  other 
words,  the  only  use  of  this  right  to  indemnity  would  be  to  pass  the 
money  on  to  the  head  creditor.    That  is  exactly  consistent  with  justice."  3S 

If  it  be  true,  as  here  indicated,  that  the  power  of  the  trustee  to  apply  trust 
assets  in  the  payment  of  indebtedness  which  he  has  incurred  in  the  ad- 
ministration of  the  trust,  at  least  where  he  is  unable  to  satisfy  that  in- 
debtedness, and  if  the  creditor  can  compel  the  exercise  of  the  power,  is  it 
any  the  less  the  trustee's  duty  to  exercise  it  or  any  the  less  the  creditor's 
right  to  compel  the  exercise  of  it,  his  legal  remedies  being  unavailing,  be- 
cause in  some  independent  transaction  the  trustee  has  become  personally 
liable  on  an  accounting  to  pay  moneys  into  the  trust  estate?  The  embar- 
rassments of  such  a  rule  were  aptly  stated  by  Lumpkin,  /.  in  Wyllx  v. 
Collins  &  Co.,39  which  established  in  Georgia  the  minority  rule  that  the 
creditor  may  secure  payment  of  his  claim  out  of  the  trust  estate  regardless 
of  the  state  of  the  trustee's  accounts.    He  said: 

.     .  We  cannot  subscribe  to  the  proposition,  that  the  equity  of  the 

creditor  depends  upon  the  fact  of  whether  or  not  the  trustee  be  in  advance 
or  in  default  to  the  trust  estate.  It  rests,  we  suppose,  upon  an  entirely 
different  principle.  Humanity  to  trust  estate — the  necessity  of  the  case 
.  .  .  forbid,  in  our  judgment,  the  establishment  of  such  a  principle. 
The  trustee  may  be  delinquent  for  thousands  for  past  mismanage- 
ment ;  that,  however,  cannot  deprive  the  trust  estate  of  things  necessary 
and  proper  for  present  subsistence.  And  suppose  my  agent  has  received 
and  squandered  my  effects,  are  third  persons  to  suffer  on  that  account? 
It  may  constitute  a  very  good  reason  why  he  should  be  removed,  and  a 
more  faithful  steward  substituted  in  his  place,  but  it  cannot  justify  the 
withholding  payment  from  the  creditor  who  has  fed  and  clothed  me,  and 
administered  to  my  wants.     ..." 

The  customary  method  of  trustees  of  paying  indebtedness  incurred  by 
them  in  the  administration  of  the  estate  is  to  draw  a  check  upon  the 
trust  bank  account  in  favor  of  the  creditor.  Let  us  suppose  a  trustee  to 
be  in  arrears  to  the  trust  estate.  If  by  reason  of  that  fact  he  has  no 
power  to  pay  from  the  trust  funds  the  necessary  expenses  of  the  trust  it 
would  follow  not  only  that  the  payment  would  be  a  breach  of  trust  and 
that  the  necessary  expenditures  for  the  preservation  of  the  trust  estate 
could  not  be  lawfully  made,  but  a  creditor  receiving  such  payment  with 
knowledge  of  the  facts  could  be  compelled  by  the  cestui  que  trust  or  the 
trustee,  suing  in  his  representative  capacity,  to  repay  the  money  thus  re- 
ceived ;  but  it  is  hardly  to  be  supposed  that  any  court  would  actually 
reach  such  a  result. 

The  precise  question  was  raised  in  Blundell  v.  Blundell.i0  There 
a  trustee  paid  a  solicitor  from  the  trust  funds  for  his  services  rendered  in 
connection  with  the  proper  administration  of  the  trust.   The  trustee  was  at 

3S  See  also  the  opinion  of  Buckley,  L.  J '.,  ibid.,  p.  715. 

39  Supra,   footnote  3,  p.  235. 

40  Supra,  footnote  2. 
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the  time  in  arrears  to  the  trust  estate,  the  amount  exceeding  the  solicitor's 
bill  for  services.  The  cestui  que  trust  filed  a  bill  to  compel  the  solicitor  to 
pay  the  amount  received  from  the  trustee  into  the  trust  estate.  Relief 
was  denied,  in  part  it  is  true,  on  the  ground  that  the  solicitor  had  no 
notice  of  the  state  of  the  trustee's  accounts.  In  passing  on  this  question, 
however,  Mr.  Justice  Stirling  took  occasion  to  say: 41 

"But  suppose  that  he  [the  creditor]  does  know  of  a  breach  of  trust,  can 
it  be  held  that  the  mere  knowledge  of  it  is  sufficient  to  preclude  him  from 
accepting  payment?  That  would  be  a  formidable  doctrine,  not  merely  as 
regards  solicitors,  but  also  as  regards  auctioneers  and  stockbrokers.  Sup- 
pose a  stockbroker  had  knowledge  that  part  of  a  trust  fund  is  improper- 
ly invested,  and  that  the  trustee  might  be  called  upon  to  make  good  any 
loss  which  was  occasioned  by  the  investment,  would  he  be  precluded  from 
deducting  his  commission  upon  a  proper  sale  of  another  part  of  the 
trust  estate  ?  I  think  it  would  be  difficult  to  come  to  such  a  conclusion ; 
and  to  my  mind,  in  order  that  the  solicitor  may  be  debarred  from  accept- 
ing payment  out  of  the  trust  estate,  he  must  be  fixed  with  notice  that  at 
the  time  when  he  accepted  payment  the  trustee  had  been  guilty  of  a 
breach  of  trust  such  as  would  preclude  him  altogether  from  resorting  to 
the  trust  estate  for  payment  of  costs,  so  that  in  fact  the  application  of  the 
trust  estate  in  payment  of  costs  would  be  a  breach  of  trust." 

In  thus  urging  that  the  trustee  has  legal  power  to  apply  the  trust 
property  in  payment  of  debts  regardless  of  the  state  of  the  trustee's 
accounts,  this  language  argues  for  a  result  which  commends  itself  as 
satisfying  the  requirements  of  practical  convenience  and  one  which 
logically  follows  from  the  cases  already  referred  to,  in  which  the  trus- 
tee's power  to  apply  the  trust  property  in  payment  of  indebtedness  in- 
curred by  him  was  held  to  exist  entirely  independently  of  his  right  to 
indemnity.  It  follows  that  the  power  of  the  trustee  to  appropriate  the 
trust  property  in  payment  of  obligations  incurred  by  him  exists  inde- 
pendently of  the  state  of  his  accounts  as  trustee ;  and,  under  the  doctrine 
of  In  re  Richardson,42  that  the  power  exists  for  the  benefit  of  the  creditor 
and  the  exercise  of  it  may  be  compelled  in  an  equity  suit  by  the  creditor, 
it  would  follow  that  the  creditor  would,  in  every  case  where  his  judgment 
against  the  trustee  was  unavailing  or  where  the  trustee  had  by  stipula- 
tion exempted  himself  from  personal  liability,  be  entitled  to  recover  in 
equity  from  the  trust  estate  regardless  of  the  state  of  the  trustee's 
accounts. 

This  theory  of  liability  of  the  trust  estate  for  its  expenses  through 
the  exercise  of  the  trustee's  power  to  appropriate  trust  property  for  that 
purpose  thus  affords  a  harmonious  and  consistent  scheme  for  imposing 
on  the  trust  estate  those  economic  burdens  which  are  incidental  to  its 
proper  administration.  The  trustee,  for  reasons  already  stated,  will  be 
bound  by    his  contracts  unless  he  stipulates  for  exemption  from  personal 

41  See  Blundell  v.  Blundell,  supra,  footnote  2,  p.  383. 

42  Supra,  footnote  15. 
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liability.  For  reasons  of  practical  convenience,  the  creditor  may  be  re- 
quired to  exhaust  his  legal  remedies  before  resorting  to  equity ;  but  that 
requirement  once  satisfied,  on  showing  that  the  indebtedness  was  of  such 
a  character  that  the  trustee  was  authorized  to  apply  trust  funds  in  satis- 
faction of  it,  equity  may  then  compel  its  exercise  by  direction  to  the 
trustee  to  satisfy  the  judgment  regardless  of  any  duty  which  the  trustee 
mav  be  under  to  restore  funds  to  the  trust  estate.  The  unfortunate  conse- 
quence of  the  doctrine  of  In  re  Johnson  43  and  of  Guerry  v.  Capers  44  will 
thus  be  avoided  and  the  law  brought  into  harmony  with  prevailing  eco- 
nomic tendencies  as  expressed  in  judicial  decision. 

This  result,  which  would  seem  to  be  the  necessary  consequence  of 
either  the  utilitarian  method  of  approach  to  the  problem  or  of  the  analysis 
of  the  legal  relations  of  the  parties,  might  likewise  have  been  reached  by 
a  closer  adherence  to  the  history  of  the  subject.  In  the  classical  period 
of  the  history  of  trusts,  courts  of  law  made  no  distinction  between  trust 
property  and  the  private  property  of  the  trustee.  He  was  the  legal 
owner  of  both;  and  the  trust  property  as  well  as  his  private  property  was 
subject  to  levy  of  execution  upon  a  judgment  against  the  trustee.45  If 
trust  property  were  levied  upon,  it  was  necessary  to  invoke  the  aid  of 
equity  to  restrain  the  sheriff  and  the  judgment  creditor  from  proceeding 
with  the  judgment  sale.  In  the  ordinary  case  it  was  entirely  consistent 
with  the  accepted  doctrines  of  equity  to  enjoin  the  sale  in  order  to  pro- 
tect the  interests  of  the  cestui  que  trust.  But  equity  has  not  hesitated  to 
withhold  its  aid,  in  protection  of  an  equitable  interest  of  the  cestui,  by 
restraining  interference  with  the  legal  rights  of  the  trustee,  wherever  jus- 
tice seemed  to  require  such  a  limitation  of  the  exercise  of  its  power.  Let 
us  suppose  the  trustee,  in  the  due  course  of  administering  his  trust,  had  in- 
curred an  indebtedness  which  he  failed  to  pay,  that  the  creditor  had  re- 
duced his  claim  to  judgment,  and,  on  failure  to  discover  any  private  prop- 
erty of  the  trustee,  had  levied  on  the  trust  property.  Certainly  with  our 
present  notions  that  the  economic  burdens  of  the  trust  enterprise  should 
fall  upon  the  interest  of  the  cestui  que  trust  in  the  trust  property,  one 
would  not  regard  it  as  an  improper  exercise  of  the  chancellor's  discretion  to 
withhold  his  relief  in  such  a  case,  thus  reaching  the  same  result  as  would 
be  reached  if  equity  compelled  the  exercise  of  the  trustee's  power  for  the 
benefit  of  the  creditor. 

These  considerations  have  an  important  bearing  on  the  liability  of 
the  trust  estate  to  respond  for  the  tort  liability  of  the  trustee.  That  the 
trustee  is  personally  liable  for  his  torts,  even  though  committed  in  the 

48  Supra,    footnote   2.  **  Supra,  footnote  2. 

«s  Duncan  v.  Cash'm  (1875)  L.  R.  10  C.  P.  554;  Brace  v.  Marlborough  (1728) 
2  P.  W.  491;  Prior  v.  Pcnprazc  (1817)  4  Price  99;  Ncrvlands  v.  Paynicr  (1839)  4 
Myl.  &  C.  408;  Langton  V.  Norton  (1842)  1  Hare  549,  560.  With  reference  to  effect 
of  judgment  lien  upon  trust  property,  see  Mcdlx  x.  Martin  (167.3)  Fin.  63;  Finch  v. 
Winchelsea  (1715)  1  P.  W.  277;  Burgh  v.  Francis  (1670)  1  Eq.  Cas.  Abr.  320,  *1 ; 
Stitlc  v.  Lookabill  (1874)  71  N.  C.  25;  and  see  supra,  footnote  9 
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performance  of  trust  duties,  is  an  accepted  doctrine  wherever  the  ques- 
tion has  arisen. 4,i  This  liability  may  result  from  his  own  tortious  act  or 
it  may  be  the  result  of  the  tortious  acts  of  servants  or  employees  for 
which  he  is,  nevertheless,  legally  liable  under  the  doctrine  of  respondeat 
superior.  May  the  person  injured  resort  to  the  trust  estate  for  com- 
pensation in  either  of  these  cases,  when  the  trustee  is  personally  unable  to 
respond  to  the  judgment?  Where  the  trustee's  liability  arises  without  fault 
on  his  part  it  would  seem  that  those  courts  which  give  a  right  to  the  cred- 
itor of  the  trustee,  on  the  theory  that  the  trustee  is  entitled  to  indemnity, 
would  apply  the  same  reasoning  in  the  case  of  torts.  The  trustee,  having  in- 
curred liability  in  his  administration  of  the  trust  estate  without  any 
breach  of  his  trust  duties,  should  be  entitled  to  indemnity.  This  was  the 
holding  in  /;;  re  Raybould  47  and  also  in  Benett  v.  Wyndham,*8  in  both 
of  which  cases  the  tort  was  committed  by  an  employee  of  the  trustee. 
Being  entitled  to  indemnity,  it  would  follow  that  the  trustee  may  apply 
the  trust  property  in  satisfaction  of  his  personal  liability ;  and  from  this 
it  ought  to  follow  that  the  tort  creditor,  his  legal  remedies  failing,  should 
be  able  to  secure  a  direction  of  a  court  of  equity  that  the  trustee  should 
pay  the  amount  of  his  judgment  out  of  the  trust  estate. 

This  seems  to  be  the  result  of  the  authorities,49  and  it  ought  to  fol- 
low for  reasons  already  stated  at  length  in  connection  with  the  contract 
cases,  that  the  same  result  would  follow  even  though  the  trustee  were 
in  arrears  to  the  trust  estate,  unless  the  doctrine,  that  the  creditor's  sole 
right  is  a  right  of  subrogation  to  the  trustee's  right  of  indemnity,  is 
deemed  controlling. 

If  the  tort  were  committed  by  the  trustee's  own  negligent  act,  it  is 
clear  that  the  trustee  could  not  be  said  to  be  entitled  to  indemnity,  since 

™  Keating  v.  Stevenson  (1897)  21  App.  Div.  604,  47  N.  Y.  Supp.  847;  Donohue 
v.  Kendall  (N.  Y.  1884)  18  Jon.  &  S.  386,  aff'd  (1885)  98  N.  Y.  635;  O'Malley  v. 
Gerth  (1902)  67  N.  J.  L.  610,  52  Atl.  563;  Everett  v.  Foley  (1907)  132  111.  App. 
438;  Louisville  Tr.  Co.  v.  Morgan,  Admr.  (1918)  180  Ky.  609,  203  S.  W.  555; 
Norling  v.  Alice  (1890)  10  N.  Y.  Supp.  97;  and  see  note  (1920)  7  A.  L.  R.  408; 
Bogert,  op.  cit.,  299;  Belvin's  Ex'rs.  v.  French,  supra,  footnote  6;  Butler  v.  Town- 
send  (1895)  84  Hun  100,  31  N.  Y.  Supp.  1094;  Deschlcr  v.  Franklin,  Exr.  (1900) 
11  Ohio  C.  D.  188;  Parmentcr  v.  Barstow,  supra,  footnote  5;  Ballou  v.  Farnum 
(Mass.  1864)  9  Allen  47;  and  see  Falardcau  v.  Boston  Art  Students'  Assoc.  (1903) 
182  Mass.  405,  65  N.  E.  797;  Mc Adams  v.  Starr  (1901)  74  Conn.  85.  49  Atl.  897. 
The  rule,  that  a  receiver  is  not  personally  liable  for  tortious  injuries,  unless  occa- 
sioned by  his  personal  negligence,  and  that  he  is  liable  in  his  representative  capacity 
for  the  torts  of  employees,  is  founded  on  the  policy  of  protecting  an  officer  of  the 
court,  like  a  public  officer,  from  liabilities  incurred  by  the  proper  performance 
of  his  duties — a  rule  which  is  not  applicable  to  trustees  of  private  trusts.  See 
Fanners  Loan  &  Tr.  Co.  v.  Central  R.  R.  of  Iowa  (C.  C.  1881)  2  McCr.  181; 
Davis  v.  Duncan  (C.  C.  1884)  19  Fed.  477;  Henry  v.  Claffey  (Ind.  1920)  127  N.  E. 
193;  Murphy  v.  Holbrook  (1870)  20  Ohio  St.  137;  Barton  v.  Barbour  (1881)  104 
U.  S.  127;  Camp  v.  Barnev  (N.  Y.  1875)  4  Hun  374;  Kain  v.  Smith  (1880)  80  N.  Y. 
458;  Car  dot  v.  Barney   (1875)   63  N.  Y.  281. 

47  [1900]   1  Ch.  199. 

48  (1862)  4  De  G.  F.  &  J.  *  259. 

49  See  in  addition  to  the  cases  already  examined  in  the  text,  the  reasoning  of 
the  cases  cited  supra,  footnote  46;  see  also  Hordern  v.  Salvation  Army  (1910) 
199  N.  Y.  233,  238,  92  N.  E.  626. 
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his  own  negligence  in  performance  of  a  trust  duty  occasioned  the  very 
liability  for  which  he  seeks  indemnity.  If,  therefore,  the  trustee  is 
solvent  the  loss  will  fall  upon  him  and  not  upon  the  trust  estate.  If, 
however,  the  trustee  is  insolvent  the  loss  must  fall  either  upon  the  in- 
jured party  or  on  the  trust  estate.  Whether  it  will  be  made  to  fall  upon 
the  one  or  the  other  will  depend,  as  in  the  case  of  the  trustee's  contracts, 
upon  whether  the  courts  will  follow  Jessell's  view,50  that  the  measure 
of  the  tort  creditor's  right  is  the  trustee's  "right  of  indemnity" ;  or 
whether  the  trustee  is  to  be  regarded  as  being  vested  with  a  legal  power 
to  satisfy  all  tort  liability  incurred  in  the  course  of  administration  of  the 
trust  estate  if  the  trustee  is  personally  unable  to  satisfy  this  liability ;  and 
whether  the  tort  creditor,  his  legal  remedies  against  the  trustee  being 
exhausted,  is  to  be  deemed  to  have  a  right  in  equity  to  compel  the  trustee 
to  apply  the  trust  property  to  the  payment  of  the  judgment. 

It  should  be  noted,  however,  that  some  of  the  considerations  which 
support  the  right  of  the  contract  creditor  to  recover  under  such  circum- 
stances, have  no  application  in  the  case  of  the  tort  creditor.  The  trustee's 
power  to  purchase  and  pay  for  goods  and  services  is  one  that  is  con- 
ferred upon  the  trustee  to  enable  him  properly  to  administer  his  trust. 
Without  it  he  could  not  perform  the  duties  which  are  imposed  upon  him 
as  trustee,  since  he  could  not  procure  the  goods  and  services  which  are 
necessary  to  the  performance  of  his  trust.  The  power  and  liability  of  the 
trustee  to  compensate  for  a  tort,  as  well  as  the  right  of  the  tort  creditor  in 
equity  to  compel  appropriation  of  the  trust  property  to  the  payment  of  a 
judgment,  however,  are  not  necessary  in  order  to  enable  the  trustee  to  ad- 
minister the  trust.  In  this  respect  the  tort  liability  of  the  trustee  is  not 
to  be  distinguished  from  the  trustee's  liability  to  pay  damages  in  covenant 
or  in  special  assumpsit  where  he  has  failed  to  perform  some  coniract  obli- 
gation incurred  by  him  as  trustee — such,  for  example,  as  a  breach  of  cove- 
nant in  a  lease,  or  the  negligent  performance  of  a  contract  entered  into  by 
him  as  an  incident  to  carrying  on  a  business  authorized  by  the  trust.  In 
both  cases  the  liability  arises  not  because  or  as  a  consequence  of  the  per- 
formance of  a  trust  duty,  but  because  of  the  neglect  or  failure  of  the 
trustee  to  perform  a  duty  assumed  by  him  in  the  performance  of  his  trust. 

It  will  not  necessarily  follow,  therefore,  from  the  adoption  of  the 
view  that  the  creditor  may  resort  to  the  trust  estate  for  the  payment  of 
a  debt  incurred  by  the  trustee  regardless  of  the  state  of  the  trustee's 
accounts  if  the  trustee  be  insolvent,  that  the  tort  creditor  will  have  the 
same  right  when  the  tort  is  due  to  the  trustee's  own  negligence,  or  that 
a  contract  creditor  will  have  the  right  where  his  claim  arises  from  the 
trustee's  own  breach  of  duty  in  violating  his  contract.  The  sole  reason, 
but  nevertheless  it  is  believed  a  sufficient  one,  for  the  court's  sanctioning 
such  a  right  on  the  part  of  the  creditor  would  be  the  policy  of  casting  on 

50  In  re  Johnson,  supra,  footnote  16. 
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the  trust  estate  the  economic  loss  resulting  from  the  trustee's  tort  or 
breach  of  contract,  rather  than  on  the  creditor;  and  thus  bringing  the 
law  of  liability  of  the  trust  estate  for  the  trustee's  tort  or  breach  of 
contract  into  harmony  with  the  policy  of  the  law  in  other  legal  relation- 
ships where  the  doctrine  that  an  economic  enterprise  should  bear  its  own 
economic  burdens  is  recognized. 

Only  a  few  cases  have  been  found  involving  the  right  of  third 
parties  to  recover  against  the  trust  estate  for  torts  resulting  from  the 
trustee's  own  negligence  or  for  damages  for  breach  of  simple  contract 
entered  into  by  the  trustee  in  the  performance  of  his  trust. 

In  In  re  Hunter,51  a  trustee  in  bankruptcy,  with  full  knowledge  of  all 
the  facts,  remained  in  possession  of  premises  leased  to  the  bankrupt 
after  the  expiration  of  the  lease  and  after  notice  by  the  landlord  to  quit, 
and  used  the  leased  premises  for  the  purpose  of  conducting  a  sale  of  the 
bankrupt's  property.  The  landlord  brought  an  action  against  the  trustee  in 
his  representative  capacity,  in  accordance  with  the  Pennsylvania  proced- 
ure,52 to  charge  the  trust  estate  with  liability  for  the  trustee's  tort.  The 
court  was  of  the  opinion  that  the  trustee  was  personally  liable  for  his  tres- 
pass, but  since  the  tort  was  committed  in  performance  of  his  duty  and  for 
the  benefit  of  the  trust  estate,  the  trustee  was  entitled  to  indemnity  for  the 
liability  thus  incurred ;  and  that  consequently  the  tort  creditor  could  avail 
of  this  right  of  indemnity  and  recover  from  the  trustee  in  his  representa- 
tive capacity.  That  a  tort-feasor,  who  intentionally  commits  a  tort  for  a 
commendable  purpose,  is  entitled  to  be  indemnified  for  the  tortious  act  is 
a  novel  doctrine  but  the  result  actually  reached  seems  unobjectionable 
for  reasons  already  stated,  and  is  of  course  consistent  with  the  Penn- 
sylvania doctrine  that  a  creditor  may  proceed  directly  against  the  trust 
estate  for  a  contract  obligation  incurred  by  the  trustee  in  the  course  of 
the  administration  of  the  trust  regardless  of  the  state  of  the  trustee's 
accounts.53  In  Ireland  v.  Botvman,5*  the  tort  creditor  was  allowed  to  re- 
cover in  an  action  brought  against  the  trustee  in  his  representative 
capacity,  where  the  trustee  maintained  a  dam  in  violation  of  the  plain- 
tiff's rights,  the  dam  having  been  first  tortiously  constructed  and  main- 
tained by  the  trustee's  testator. 

In  Hegstad  v.  Wysiecki 55  the  defendant  purchased  an  apartment 
house  taking  title  in  the  name  of  the  third  person  upon  an  oral  understand- 
ing that  the  grantee  was  to  hold  the  property  thus  purchased  and  conveyed 
for  the  benefit  of  the  defendant.  Thereafter,  the  plaintiff  procured  a  judg- 
ment against  the  trustee  for  negligence  with  respect  to  the  trustee's  man- 
agement of  the  property  thus  conveyed  to  him.    Subsequently  the  trustee, 

51  (D.  C.  1907)   151  Fed.  904. 

52  See  supra,  footnote  7. 

53  See  supra,  footnote  7. 

54  Supra,  footnote  7. 

55  (1917)   178  App.  Div.  733,  165  N.  Y.  Supp.  898. 
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being  personally  insolvent,  conveyed  the  property  to  the  defendant  in  ac- 
cordance with  the  oral  undertaking.  It  was  held  that  the  plaintiff  might  in 
equity  subject  the  property  in  the  defendant's  hands  to  the  payment  of  the 
plaintiff's  judgment.  While  under  the  New  York  statutes  there  was  no  re- 
sulting trust,'0  and  the  court  thought  that  the  oral  trust  was  unenforceable 
because  of  the  New  York  Statute  of  Frauds,57  the  court  nevertheless  ad- 
mitted that  the  recognition  of  the  trust  and  the  conveyance  of  the  trust 
property  to  the  beneficiary,  under  ordinary  circumstances,  would  not  be  a 
fraud  as  to  creditors.58  Nevertheless  the  court  held  that  it  was  a  violation 
of  the  trustee's  obligation  to  apply  the  trust  property  in  satisfaction  of  the 
plaintiff's  judgment.     The  court  said : 


69 


"It  seems  to  us  that  the  obligation  [of  the  trustee]  to  reconvey  [to  the 
beneficiary]  is  limited  by  the  duty  to  make  good  the  loss  suffered  by  ten- 
ants through  her  fault  as  landlord  while  she  held  the  title  for  Wysiecki's 
benefit.  As  to  the  plaintiff,  therefore,  the  obligation  does  not  exist,  and  the 
conveyance  is  voluntary.  If  voluntary,  it  must  be  held  fraudulent.  This 
conclusion  is  in  accordance  with  natural  justice,  on  which  all  law  is 
founded.  And  if  we  have  found  no  authorities  directly  for  it,  neither 
have  we  found  any  against  it." 

This  case  is  a  clear  recognition  of  the  principle  here  contended  for,  that 
the  trust  property  should  be  held  liable  in  equity  for  the  torts  of  the 
trustee  wherever  the  legal  remedies  against  him  personally  are  unavailing 
to  satisfy  the  claim  of  the  tort  creditor. 

In  Miller  v.  Smythe  00  the  court  applied  the  same  rule  with  respect  to 
the  trustee's  liability  for  violation  of  his  covenant  in  a  lease  of  trust  prop- 
erty executed  by  him  as  trustee.  The  covenant  was  to  repair  the  leased 
premises.  The  trustee  neglected  to  make  such  repairs  with  consequent  in- 
jury and  damage  to  the  plaintiff,  who  was  allowed  to  recover  in  an  action 
brought  against  the  trustee  in  his  representative  capacity  in  accordance 
with  the  Georgia  practice. 

It  is  to  be  observed  that  each  of  these  cases,  except  Hcgstad  v. 
Wysiecki,"1  allowed  the  recovery,  although  apparently  legal  remedies 
against  the  trustee  personally  had  not  been  exhausted.  Whether  this 
should  be  the  rule  will  depend  upon  whether  there  is  any  policy  in  com- 
pelling the  tort  creditor  to  resort  first  to  the  trustee's  personal  liability 
rather  than  in  permitting  him  to  resort  to  the  trust  estate  in  the  first 
instance,  leaving  the  cestui  que  trust  to  charge  the  trustee  with  financial 
responsibility  for  his  tortious  act.     But  as  between  the  tort  creditor  and 

86  N.  Y.  Real  Prop.  Law,  §  94,  N.  Y.  Cons.  Laws   (1909)  c.  52,  §  94. 

"But  see  Jeremiah  v.  Pitcher  (1898)  26  App.  Div.  402,  49  N.  Y.  Supp.  788. 
aff'd  (1900)  163  N.  Y.  574,  57  N.  E.  1113;  McKinley  v.  Hesscn  (1911)  202  N.  Y. 
24,  95  N.  E.  32. 

68  See  Burdick  v.  Jackson  (1876)  7  Hun  488;  Muran  v.  Morgan  (C.  C.  A. 
1918)  252  Fed.  719. 

A9  See  Heqstad  v.  Wysiecki,  supra,  footnote  55,  p.  737. 

fl0  Supra,  footnote  3. 

81  Supra,   footnote   55. 
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the  cestui  que  trust,  where  the  trustee  is  financially  irresponsible  it 
would  seem  that  a  sound  social  policy  as  well  as  the  harmonious  appli- 
cation of  legal  doctrine  would  require  that  the  burden  of  the  loss  should 
be  cast  upon  the  cestui  que  trust—at  least,  to  the  extent  of  his  interest 
in  the  trust  property  in  the  same  way  as  in  the  case  of  the  trustee's  con- 
tracts—and that  the  mechanism  of  the  law  through  the  power  of  the  trus- 
tee to  apply  the  trust  property  for  a  proper  purpose,  as  distinguished  from 
his     right  of  indemnity,"  when  properly  applied  is  adapted  to  that  end. 

Harlan  F.  Stone: 
Columbia  Law  School 


THE  TRUST  RECEIPT  AS  SECURITY  II* 

During  the  past  fifteen  years,  substantially  all  of  the  litigation  with 
respect  to  trust  receipts  has  taken  place  in  the  federal  courts  in  connection 
with  bankruptcy  proceedings  or  equity  receiverships.  Charavay  &  Bod- 
vin  v.  New  York  Silk  Mfg.  Co.1  was  one  of  the  latter  kind.  The  bank  in 
that  case,  after  a  contest  in  Pennsylvania,  recovered  all  of  the  goods  and 
their  proceeds  which  could  be  identified  and  then  presented  a  claim  against 
the  estate  for  the  deficiency.  The  receiver  vigorously  contested  on  the 
ground  that  the  transaction  was  a  conditional  sale  and  that  the  retaking 
had  exhausted  the  bank's  rights.2  The  opinion  clearly  points  out  the 
fallacy  of  this  position  and  asserts  emphatically  that  the  bank  held  a 
security  title  as  collateral  to  the  principal  obligation. 

A  corollary  of  this  last  case  is  presented  in  In  re  Pcrllicfter3  This 
is  a  case  of  a  domestic  transaction  and  while  the  name  trust  receipt 
does  not  appear,  the  situation  and  the  agreement  used  were  similar.  A 
trust  receipt  would  have  been  entirely  appropriate.  The  goods  were 
delivered  to  the  bank  under  an  agreement  reserving  title,  but  giving  power 
of  sale  accompanied  by  the  obligation  to  turn  over  the  proceeds  to  the 
bank  until  the  advance  was  repaid.  These  proceeds  were  turned  over  to 
the  bank  within  four  months  of  the  filing  of  the  petition  in  bankruptcy 
and  the  question  was  whether  these  payments  constituted  preferences. 
The  court  held  that  they  did  not.  It  said  very  pertinently  4  "it  is  quite 
obvious  that  the  contract  was  in  the  nature  of  a  mortgage,  and  not  of 
pledge,  for  title  was  reserved  to  the  bank"  and  pointed  out  that  under  the 
circumstances  a  chattel  mortgage  would  not  have  been  invalid.  This  case 
is  interesting  because  it  did  not  seem  necessary  to  the  court  to  adopt  the 
usual  indefinite  language  regarding  the  nature  of  the  transaction.  Let 
us  follow  its  reasoning,  however,  a  little  further.  If  the  payment  of 
proceeds  was  not  a  preference,  it  must  have  been  because  the  bank  had 
a  proprietary  interest  in  such  proceeds  by  which  it  was  entitled  to  receive 
them,  even  as  against  the  creditors  of  the  bankrupt.  In  other  words,  if 
such  proceeds  had  remained  in  the  bankrupt's  hands  and  were  identifiable 
as  such,  the  bank  could  have  reclaimed  them  from  the  receiver  or  trus- 
tee. Cases  already  cited  support  this  conclusion.  But  had  this  been  the 
situation,  the  transaction  would  have  been  no  less  "in  the  nature  of  mort- 
gage."    In  other  words,  the  case  is  authority  for  our  view  that  the  true 

*  The  first  installment  of  this  article  appeared   in    (1922)    22   Columbia    Law 
Rev.  395. 

1  (D.  C.  1909)   170  Fed.  819. 

2Earle  v.  Robinson   (1895)   91   Hun  363,  63  N.  Y.  Supp.   178,  aff'd   (1898)    157 
N.  Y.  683,  51  N.  E.  1090. 

3  (D.  C.  1910)   177  Fed.  299. 

*  Ibid.,  p.  303. 
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trust  receipt  is  a  variety  of  chattel  mortgage  to  which  the  ordinary  rules 
are  held  not  to  apply.  The  special  or  exceptional  law  with  respect  to  a 
trust  receipt  is  anomalous  but  is  justified  for  reasons  already  stated. 
When  we  get  away  from  the  special  facts  where  a  trust  receipt  can  be 
properly  used,  we  find  the  ordinary  rules  applied  as  to  chattel  mort- 
gages.5 

In  In  re  Cattits,6  the  Circuit  Court  of  Appeals  definitely  settled  the 
law  of  trust  receipts  in  the  Second  Circuit  in  accord  with  the  foregoing 
authorities  and  permitted  the  bank  to  reclaim  the  property  delivered 
under  trust  receipt  from  the  trustee  in  bankruptcy.  Its  language  is  de- 
cidedly interesting  7 :  "The  purpose  of  the  parties,  describe  the  trust  re- 
ceipt as  you  will,  was  to  keep  the  title  to  the  goods  in  the  bankers  until 
their  acceptances  for  the  price  of  the  goods  were  paid.  The  courts, 
without  always  defining  exactly  what  the  relation  between  the  parties 
is  or  always  defining  it  in  the  same  way,  still  are  astute  to  protect  the 
rights  of  the  banker  in  such  case.  ...  It  would  be  most  inequitable 
that  the  bankrupt  or  his  trustee  should  escape  from  the  performance  of 
this  obligation  for  the  benefit  of  any  one  except  a  bona  fide  purchaser  for 
value  or  creditors  protected  by  statute."  8 

The  law  was  shortly  afterward  settled  in  the  Third  Circuit  by  the 
decision  in  Century  Throwing  Co.  v.  Muller.9  The  banker  had  delivered 
the  documents  for  the  raw  silk  imported  to  the  importer  under  trust  re- 
ceipt giving  power  of  sale.  The  importer  wished  to  have  it  thrown. 
Throwsters  were  by  statute  given  a  lien  for  their  claims  on  silk  in  their 
hands.  They  already  held  thrown  silk  of  the  importer  upon  which  they 
claimed  payment  and  which  he  wished  to  release.  He  consequently  de- 
livered the  silk  in  question  to  the  throwsters  to  be  thrown  and  agreed  that 
they  should  have  a  lien  upon  it  for  their  prior  claim  in  consideration  of 
their  releasing  the  silk  already  thrown,  which  they  did.  They  then  pro- 
ceeded to  throw  the  silk  delivered  under  trust  receipt  (of  which  they 
appear  to  have  been  ignorant).  After  the  bankruptcy  of  the  importer,  the 
banker  tendered  the  amount  due  the  throwsters  for  throwing  the  par- 
ticular silk,  but  they  refused  to  deliver,  claiming  a  lien  for  the  prior  debt. 
The  banker  then  sued  in  trover.  The  banker  had  already  recovered,  by 
order  of  the  court,  such  trust  receipt  silk  as  was  held  by  the  receiver. 
The  language  of  the  court  is  so  illuminative  of  the  accepted  view  that  we 

5  See  In  re  Carl  Dcrnbcrg  &  Sons,  Inc.  (1921)  66  N.  Y.  L.  J.  44;  In  re  Gerst- 
man  (C.  C.  A.  1907)  157  Fed.  549;  Copeland  v.  Barnes  (1888)  147  Mass.  388,  18 
N.  E.  65;  American  &  British  Sec.  Co.  v.  A.  &  B.  Mfg.  Corp.  (D.  C.  1921)  275 
Fed.  121;  Bell  v.  New  York  Safety  Steam  Power  Co.  (D.  C.  1910)   183  Fed.  274. 

6  (C.  C.  A.  1910)   183  Fed.  733. 
■'Ibid.,  p.  735. 

8  In  In  re  K.  Marks  &  Co.  (C.  C.  A.  1915)  222  Fed.  53,  56,  the  court  said:  "The 
Trustee  contends  that  these  documents  and  the  conduct  of  the  parties  constituted 
a  chattel  mortgage  upon  the  goods,  which  was  void  as  to  creditors  because  not 
filed  as  required  by  the  Lien  Law  of  New  York.  He  regards  the  whole  thing  as 
a  sham.     We  do  not  concur  in  this  view  at  all." 

9  (C.  C.  A.  1912)   197  Fed.  252. 
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shall  quote  at  some  length:  "The  customary  character  of  the  transaction 
is  attested,  not  only  by  the  record  before  us,  but  by  the  judicial  notice 
elicited  in  many  modern  cases  more  or  less  similar  to  the  present  one. 
.  The  exigencies  of  trade  and  commerce  have  caused  many  excep- 
tions to  be  made  to  the  rigid  rule  founded  on  the  policy  underlying  the 
Statute  of  Frauds,  by  which  the  divorce  of  title  from  possession  is  declared 
either  evidence  of  fraud  or  to  be  fraudulent  per  sc.  .  .  .  The  law  has 
long  been  settled  that  such  title  and  ownership  [of  the  banker]  will  be 
recognized,  so  f.ar  as  they  are  necessary  to  the  security  they  were  intended 
to  give  for  the  payment  of  the  purchase  money  of  the  goods  bailed,  and 
this,  although  a  dishonest  bailee  is  thereby  enabled,  by  violating  his  con- 
tract of  bailment,  to  avail  himself  of  such  possession  to  represent  the 
property  as  his  own  and  thus  practice  a  fraud  on  third  persons  with 
whom  he  deals  in  respect  thereto.  But  such  cases  are  an  exception  to 
the  ancient  rule  founded  on  the  policy  of  the  Statute  of  Frauds.  .  .  . 
The  courts  have  not  attempted  to  define  exactly  what  the  relation  between 
the  credit  lending  banker  and  the  merchant  is,  as  to  the  goods.  .  .  . 
It  is  hardly  necessary  to  add  that  where,  under  a  contract,  delivery  of 
possession  without  transfer  of  title  or  ownership  is  consistent  with  the 
honest  and  legitimate  purpose  of  the  parties  to  the  contract,  and  where 
the  real  owner  is  not  estopped  to  assert  his  title  by  conduct  fraudulent 
or  otherwise,  his  title  cannot  be  divested  by  anything  done  by  the  one  in 
possession,  in  fraud  of  or  inconsistent  with  such  contract."  And  the 
court  adds,  by  way  of  establishing  the  anomaly :  "We  find  no  ground 
upon  which  we  can  hold  that  the  transaction  here  in  question  was  tanta- 
mount to  a  mortgage,  equitable  or  otherwise."  Judgment  for  the  banker 
was  affirmed.10 

As  a  recognition  of  the  general  doctrine,  the  Century  Throwing  case 
is  very  strong.  Let  us  now  look  at  some  of  its  implications.  A  release  of 
property  held  in  pledge  or  subject  to  lien  in  consideration  of  a  delivery  of 
other  property  to  be  held  subject  to  the  same  lien  has  uniformly  been  held 
to  be  present  consideration  for  such  lien  or  pledge.11  It  matters  not  that 
the  first  pledge  or  lien  existed  by  statute — the  second  pledge  by  contract 
makes  the  property  subject  to  the  same  lien  which  formerly  covered  the 
first.  It  must  be  said,  therefore,  that  the  throwsters  were  bona  fide 
pledgees  for  value  of  the  imported  silk  as  security  for  their  earlier  debt. 
The  decision,  therefore,  means  that  in  New  Jersey  at  least  a  person  en- 
trusted with  a  power  to  sell  (we  may  call  him  a  factor)   cannot  make  a 

10  Ibid.  258  et  seq.  This  case  was  followed  by  Roth  v.  Smith  (C.  C.  A.  1914) 
215  Fed.  82,  reported  below  sub  nom,  In  re  Killian  Mfg.  Co.  (D.  C.  1913)  209  Fed. 
498.  The  principle  is  also  established  in  the  1st  Circuit.  See  Broxvn  v.  Mass. 
Hide  Corp.  (C.  C.  A.  1915)  218  Fed.  769.  reversing  209  Fed.  667;  see  also  Ludvigh 
v.  American  Woolen  Co.  (1913)  231  U.  S.  522,  34  Sup.  Ct.  161,  a  case  which 
strongly  indicates  the  support  of  the  Supreme  Court;  see  In  re  Wriqht-Dana  Hard- 
ware Co.  (C.  C.  A.  1914)  211  Fed.  908. 

11  Blydcnstein  v.  New  York  Sec.  &  Tr.  Co.  (C.  C.  A.  1895)  67  Fed.  469. 
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valid  pledge  or  mortgage.  Such  is  the  general  rule,  not  only  in  New 
Jersey,  but  elsewhere,  in  the  absence  of  a  factors'  act  or  special  legisla- 
tion.12 In  other  words,  if  the  importer  had  pledged  the  property  with  an- 
other bank  by  delivery  of  the  silk,  or  (in  the  absence  of  the  Bills  of  Lad- 
ing Act)  of  the  bill  of  lading  therefor,  as  security  for  a  present  loan,  such 
bank  would  have  been  unsuccessful  in  retaining  the  goods  as  against  the 
claim  of  the  banker  who  held  the  trust  receipt.  We  may  inquire,  there- 
fore, why  the  banker  in  this  case  tendered  to  the  throwsters  the  amount  of 
their  bill  for  throwing  the  particular  silk.  The  answer  is  doubtless  to  be 
found  either  in  the  New  Jersey  Statute  giving  throwsters  of  silk  a  lien 
for  the  value  of  their  service  or  in  a  quasi-contractual  obligation  based  on 
the  enhancement  in  value  due  to  the  throwsters'  service. 

V 

Factors'  Act:  It  is,  as  we  have  said,  the  common  law  rule  that  a 
factor  for  sale  cannot  make  a  valid  pledge.  This  rule  has,  however,  in 
New  York  and  Massachusetts  been  modified  by  factors'  acts.13  The  de- 
cision last  discussed  should,  therefore,  have  been  otherwise,  had  the  case 
arisen  under  the  law  of  New  York  or  of  Massachusetts  (or  in  England 
where,  however,  the  trust  receipt  is  not  in  common  use  although  it  is  some- 
times used  under  the  name  of  "Letter  of  Lien"  or  a  similar  title).14 
Unless,  therefore,  a  similar  modification  of  the  common  law  rule  is  effect- 
ed by  some  other  piece  of  legislation — a  question  which  we  shall  immedi- 
ately consider — it  may  be  said  that  the  protection  afforded  by  a  trust  re- 
ceipt is  somewhat  less  in  New  York  and  Massachusetts  than  in  other  states 
by  reason  of  the  fact  that  the  factors'  acts  in  those  two  states  uphold  a  bona 
fide  pledgee  or  mortgage  as  against  the  banker  who  holds  the  trust  receipt, 
whereas  in  other  states  such  bona  fide  pledgee  or  mortgagee  acquires  no 
rights  as  against  the  holder  of  the  trust  receipt.  In  this  connection,  it 
will  be  recalled  that  we  have  already  referred  to  Ohio,  Illinois  and  a  few 
other  state's,  with  special  reference  to  the  form  and  effect  of  the  recording 
acts  in  those  states.15 

Uniform  Conditional  Sales  Act:  "§  1.  In  this  Act  'Conditional 
Sale'  means  ( 1 )  any  contract  for  the  sale  of  goods  under  which  posses- 
sion is  delivered  to  the  buyer  and  the  property  in  the  goods  is  to  vest  in  the 
buyer  at  a  subsequent  time  upon  the  payment  of  part  or  all  of  the  price,  or 
upon  the  performance  of  any  other  condition  or  the  happening  of  any  con- 

l2Towne  v.  Goldman  (1902)  26  N.  J.  L.  J.  47;  see  also  citations  in  (1921) 
25  C.  J.  351. 

13  N.  Y.  Pers.  Prop.  Law,  §  43,  first  enacted  in  1830,  Massachusetts  Acts 
1845,  c.  193;  these  are,  of  course,  based  upon  the  earlier  English  Act  (1823)  4 
George  IV.,  c.  83. 

14  See  Blydenstcin  v.  New  York  Sec.  &   Tr.  Co.,  supra,  footnote   11. 

15  But  a  promise  by  the  signer  of  the  trust  receipt  given  to  another  lender,  to 
repay  him  out  of  the  proceeds  of  trust  receipt  property,  is  not  enforceable  as 
against  the  holder  of  the  trust  receipt.  Munroc  v.  Bonanno  (1893)  31  Abb.  N.  C. 
1,  28  N.  Y.  Supp.  375. 
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tingency ;  or  (2)  any  contract  for  the  bailment  or  leasing  of  goods  by 
which  the  bailee  or  lessee  contracts  to  pay  as  compensation  a  sum  sub- 
stantially equivalent  to  the  value  of  the  goods,  and  by  which  it  is  agreed 
that  the  bailee  or  lessee  is  bound  to  become,  or  has  the  option  of  becoming 
the  owner  of  such  goods  upon  full  compliance  with  the  terms  of  the  con- 
tract." From  what  has  already  been  said  about  the  trust  receipt  in  rela- 
tion to  conditional  sales,  it  is  clear  that  it  does  not  come  within  the  first 
part  of  this  definition.  As  to  the  second  part,  the  same  is  equally  clear 
if  it  be  noted  that  the  payment  must  be  "as  compensation"  for  the  goods. 
This  statute,  therefore,  has  no  bearing  on  trust  receipts  except  as  it  may 
be  adopted  in  a  jurisdiction  like  Connecticut  which  has  judicially  defined 
the  trust  receipt  as  a  conditional  sale.  As  yet  it  has  not  been  adopted  in 
any  such  jurisdiction.  If  it  should  be  so  adopted,  we  may  anticipate  that 
the  court  will  find  a  way  to  bring  its  decisions  regarding  trust  receipts  into 
line  with  the  general  current  of  authority. 

Uniform  Bills  of  Lading  Act  :  This  has  been  adopted  in  more 
than  twenty  jurisdictions.     Among  its  provisions  are  the  following: 

"§  31.  A  negotiable  bill  may  be  negotiated  by  any  person  in  pos- 
session of  the  same,  however  such  possession  may  have  been  acquired 
if,  by  the  terms  of  the  bill,  the  carrier  undertakes  to  deliver  the  goods  to 
the  order  of  such  person,  or  if  at  the  time  of  negotiation,  the  bill  is  in 
such  form  that  it  may  be  negotiated  by  delivery."  1G 

"§  32.  A  person  to  whom  a  negotiable  bill  has  been  duly  negotiated 
acquires  thereby:  (a)  Such  title  to  the  goods  as  the  person  negotiating  the 
bill  to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for 
value  and  also  such  title  to  the  goods  as  the  consignee  and  consignor  had 
or  had  power  to  convey  to  a  purchaser  in  good  faith  for  value.     .     .     . 

"§  53.  .  .  .  'Purchaser'  includes  mortgagee  and  pledgee.  'Value' 
is  any  consideration  sufficient  to  support  a  simple  contract.  An  ante- 
cedent or  pre-existing  obligation,  whether  for  money  or  not,  constitutes 
value  where  a  bill  is  taken  either  in  satisfaction  thereof  or  as  security 
therefor."  17 

This  Act  obviously  accomplishes  the  results  of  the  factors'  act  in 
so  far  as  bills  of  lading  are  concerned  in  states  which  hitherto  have  had 
no  factors'  act.  It  would  not,  however,  had  it  been  the  law  in  New  Jersey 
at  the  time,  have  affected  the  result  in  Century  Throzving  Co.  v.  Muller,18 
since  a  bill  of  lading  was  not  involved  in  that  case.  It,  however,  goes 
farther  than  the  factors'  act  by  including  a  pre-existing  obligation  as 
"value."  The  result  is  that  if  a  banker  endorses  and  delivers  a  negotiable 
bill  of  lading  to  the  importer  upon  any  sort  of  trust  receipt,  whether  it  be 

limited  to  an  entry  of  the  goods  in  the  custom  house,  to  warehousing,  or 

»— — 

16  E.  g.,  if  it  is  endorsed  in  blank — see  §  29. 

17  See  also  §§  .:S,  39.     This  definition  of  "value"  has  not  been  adopted  in  New 
York  in  its  enactment  of  the  Bills  of  Lading  Act.     X.  Y.  Pers.  Prop.  Law  §  239. 

3"  Supra,   footnote  9. 
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whether  it  broadly  gives  the  right  to  manufacture  and  sell,  he  puts  it  in 
the  power  of  the  importer  to  mortgage,  pledge  or  sell  the  bill  of  lading  or 
to  deliver  it  in  payment  of  or  as  security  for  an  existing  obligation.  He 
cannot  recover  it  from  any  such  transferee  in  good  faith.  Obviously  this 
considerably  impairs  the  security  of  the  banker  in  dealing  with  bills  of 
lading.19  The  banker  can  doubtless  still  recover  the  bill  of  lading  from 
the  importer  or  his  receiver  or  trustee.  The  Act,  of  course,  ceases  to  be 
pertinent  as  soon  as  the  bill  of  lading  is  spent,  as  it  does  not  affect  trans- 
fers otherwise  than  by  means  of  the  document.  It  also  has  no  effect  in 
cases  where  non-negotiable  bills  of  lading  are  used. 

Uniform  Warehouse  Receipts  Act  :  This  Act  has  been  adopted  in 
more  than  forty  jurisdictions.  Its  provisions  are  similar  to  those  quoted 
above  in  connection  with  the  Bills  of  Lading  Act,  and  its  definition  of 
"value"  is  the  same.20  In  fact,  the  legal  effect  of  these  two  statutes  is  to 
give  to  bills  of  lading  and  warehouse  receipts  the  quality  of  negotiable 
instruments,  which  they  have  long  possessed  in  practice  to  a  much  more 
limited  extent.  This  has  the  necessary  effect  of  making  the  possession  of 
the  document,  when  combined  with  its  form  and  apparent  ownership,  the 
all-important  fact.  It  is  now  possible  for  a  dishonest  bailee  of  goods 
represented  by  these  negotiable  documents  of  title,  to  cause  injuries  to  his 
principal  or  bailor  by  negotiating  the  documents  when  he  could  not  cause 
such  injury  by  the  delivery  of  the  goods  themselves.  The  documents  may 
be  transferred  effectively  in  ways  that  would  be  quite  ineffective  if 
employed  with  reference  to  the  goods  themselves.  The  documents  are, 
therefore,  more  than  mere  representatives  of  the  goods.  For  example,  in 
New  York  a  factor  cannot  pledge  the  goods  themselves  as  security  for  an 
antecedent  obligation,  but  he  can  do  so  if  he  delivers  a  negotiable  ware- 
house receipt  therefor  which  is  regular  on  its  face.  On  the  other  hand,  a 
thief  cannot,  by  obtaining  a  bill  of  lading  or  warehouse  receipt  for  the 
stolen  goods,  thereby  enable  an  honest  purchaser  to  retain  them  as  against 
the  true  owner.21 

An  interesting  decision  in  connection  with  this  statute  is  In  re  Rich- 
heimer,22  already  referred  to  in  connection  with  the  recording  acts.     Im- 

19  See  Williston,  Sales  (1909)  §  437;  see  also  Roland  M.  Baker  Co.  v.  Brown 
(1913)  214  Mass.  196,  100  N.  E.  1025.  In  that  case,  the  defendant  (the  banker) 
indorsed  and  delivered  the  bill  of  lading  to  the  Massachusetts  Hide  Co.  against  a 
trust  receipt.  That  concern  wrongfully  transferred  the  bill  of  lading  to  the 
Columbia  Co.  in  payment  of  an  existing  obligation.  The  Columbia  Co.  acted  in 
good  faith.  It  later  transferred  the  bill  of  lading  to  the  plaintiff,  who  is  assumed 
to  have  had  knowledge  of  defendant's  claim  under  the  trust  receipt.  The  court 
held  that,  as  the  Columbia  Co.  obtained  full  title,  the  knowledge  of  the  plaintiff 
was  not  material  and  it  upheld  the  rights  of  the  plaintiff  to  the  goods  as  against  the 
defendant  banker.  20  gee  §§  37-43.  47.  48,  58. 

21  Commercial  Bank  v.  Canal  Bank  (1916)  239  U.  S.  520,  525-26,  36  Sup.  Ct. 
194,  infra;  Mechanics  &  T.  Bk.  v.  P.  &  M.  Bk.  (1875)  60  N.  Y.  40;  Farmers 
&  M.  Bk.  v.  Atkinson  (1878)  74  N.  Y.  587;  Hentz  v.  Miller  (1883)  94  N.  Y.  65; 
Thacher  v.  Moors  (1883)  134  Mass.  156;  Soltan  v.  Gerdau  (1890)  119  N.  Y.  380; 
Williston,  op.  cit.  §  421. 

22  (C.   C.   A.   1915)    221   Fed.   16. 
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ported  coffee  was  delivered  under  a  trust  receipt.  The  importer  placed 
most  of  it  in  warehouse  and  pledged  the  negotiable  warehouse  receipts  as 
security  for  present  loans.  There  is  no  factors'  act  in  Illinois  where  the 
case  arose.  The  court  decided  against  the  banker  holding  the  trust 
receipt.  The  decision  appears  to  rest  as  to  a  large  part  of  the  goods  upon 
the  Warehouse  Receipts  Act.  If  so,  the  question  arises  whether  the  im- 
porter was  authorized  to  place  the  coffee  in  warehouse  and  to  take  nego- 
tiable receipts  therefor  and  whether  by  so  doing  he  could  put  the  banker 
in  a  worse  position  than  he  occupied  when  he  delivered  the  goods.  But 
further  examination  indicates  that  the  Warehouse  Receipts  Act  was  not 
necessary  to  the  decision.  It  appears  that  seven  bags  of  coffee  were  still 
in  the  importer's  hands  against  which  no  warehouse  receipt  had  been 
issued.  The  court  refused  to  return  these  to  the  banker,  and  held  that  the 
trust  receipt  was  invalid  in  Illinois  as  being  contrary  to  its  public  policy 
and  the  Recording  Act.  This  is  the  key  to  the  decision.  It  follows  that 
the  banker  could  not  recover  any  of  the  coffee  and  consequently  that 
the  taking  of  the  warehouse  receipts  and  the  pledge  of  these  documents 
did  him  no  additional  injury.  He  could  not  have  recovered  the  coffee, 
even  if  it  had  remained  in  the  hands  of  the  importer.  The  question  of  the 
importer's  authority  to  warehouse  the  goods  and  to  take  negotiable  ware- 
house receipts  to  his  own  order,  therefore,  is  not  necessarily  answered 
by  this  decision.23 

Another  important  decision  is  Commercial  Bank  v.  Canal  Bank,'2i  re- 
versing In  re  Drcuil  &  Co.25  In  this  case,  the  bankrupt  having  already 
received  bills  of  lading,  pledged  them  to  the  Canal  Bank.  In  Louisiana  a 
pledge  carries  title  ;  the  transaction,  therefore,  amounted  to  a  chattel  mort- 
^a^e.  It  should  be  noted  at  the  outset  that  the  facts  are  not  such  as  lay 
the  foundation  for  the  distinctive  doctrine  of  the  trust  receipt  under 
principles  already  pointed  out,  since  the  title  did  not  pass  to  the  bank 
from  a  third  person  but  directly  from  the  debtor.  This  fact  was  not 
apparently  noted  by  the  court.  The  Canal  Bank,  however,  returned  the 
bills  of  lading  against  a  trust  receipt  giving  power  of  sale  and  also  power 
to  warehouse  the  goods.  The  bankrupt  then  warehoused  the  goods  (cot- 
ton) after  having  had  it  picked,  and  took  negotiable  warehouse  receipts 
to  its  own  order  which  it  pledged  to  the  Commercial  Bank.  It  later  again 
withdrew  the  warehouse  receipts  against  a  similar  trust  receipt.  It  then 
withdrew  the  goods  which,  upon  the  bankruptcy,  passed  into  the  posses- 
sion of  the  trustee.  The  question  is  not  whether  the  trustee  can  retain 
the  property  as  part  of  the  estate, — the  court  concedes  that  he  cannot, — 
(that   in   Louisiana  the  holder  of  a  trust  receipt   would   be  protected  as 

-'■'■  The  trust  receipt  in  this  case  was  delivered  in  Louisiana  and  the  bankers 
contended  that  the  transaction  was  governed  by  the  law  of  lhat  state.  See  Mcrshon 
v.  Moors  (1890)  76  Wis.  502,  45  N.  W.  95.  The  court,  however,  rejected  this 
contention. 

'iA  Supra,  footnote  21. 

"  (C.  C.  A.  1914)  211  Fed.  337;  (D.  C.  1913)  205  Fed.  568. 
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against  the  trustee  in  bankruptcy  seems  to  be  settled  by  In  re  Dreuil  & 
Co.)26  it  is  rather  as  to  which  bank  is  entitled  thereto.27 

It  is  clear  that  had  the  bankrupt  re-pledged  the  bills  of  lading  to  the 
Commercial  Bank  after  receiving  them  against  a  trust  receipt  from  the 
Canal  Bank,  the  former  would  have  been  protected.  The  court  found 
that  the  bankrupt  was  authorized  by  the  Canal  Bank  to  take  negotiable 
warehouse  receipts  for  the  goods  which  it  would  hold  subject  to  the  same 
obligations  which  covered  the  bills  of  lading  and  that,  while  the  nego- 
tiation of  these  receipts  constituted  a  wrong  on  the  part  of  the  bankrupt 
toward  the  Canal  Bank,  nevertheless,  the  bona  fide  pledgee  (the  Com- 
mercial Bank)  acquired  thereby  a  valid  title  in  accordance  with  the 
provisions  of  the  Warehouse  Receipts  Act.  It,  therefore,  awarded  pos- 
session of  the  goods  to  the  second  pledgee.  This  conclusion  is  inevitable 
from  the  facts  found  and  is  the  same  as  would  have  resulted  had  the 
bills  of  lading  themselves  been  re-pledged.  The  lower  court  appears  to 
have  decided  otherwise  upon  the  ground  that  the  bankrupt  had  no  author- 
ity to  take  a  negotiable  warehouse  receipt  to  his  own  order.  A  careful 
reading  of  the  agreement  involved  seems  to  leave  it  open  to  question 
whether  it  was  not  the  duty  of  the  bankrupt  to  store  the  goods  in  the 
name  of  the  Canal  Bank  and  consequently  whether  the  Supreme  Court 
was  correct  in  finding  that  the  taking  of  negotiable  warehouse  receipts 
to  the  order  of  the  bankrupt  was  authorized.  The  agreement  made  it 
the  duty  of  the  bankrupt  to  deliver  any  warehouse  receipt  to  the  bank 
within  one  day  after  receipt  and  apparently  limited  its  right  to  the  receipt 
of  any  document  of  title  "for  account  of  the  said  bank."  If  the  trust 
receipt  had  expressly  provided  that  any  warehouse  receipts  should  be 
taken  in  the  name  of  the  bank,  the  case  before  the  Supreme  Court  would 
have  presented  a  different  question,  namely,  the  one  which  we  have 
already  raised. 

Let  us  look  at  it  from  the  standpoint  of  principle.  Suppose,  in  a 
proper  trust  receipt  case,  the  goods  themselves  are  delivered  to  the  im- 
porter with  power  to  sell  to  a  named  buyer,  who  is  represented  as  being 
ready  at  once  to  take  under  a  contract  already  made.  In  this  case,  a  ware- 
housing would  seem  to  be  outside  the  contemplation  of  the  parties.  The 
taking  of  a  negotiable  warehouse  receipt  to  the  order  of  the  importer 
would,  therefore,  seem  to  amount  to  a  conversion  of  the  property.  The 
result  should  be  that  a  pledgee  of   such  warehouse  receipt  would  not 

26  Supra,  footnote  25;  see  The  Trust  Receipt  as  Security,  I.  (1922)  22  Colum- 
bia Law  Rev.  395,  408,  for  a  discussion  of  this  case. 

27  The  court  goes  farther  than  is  necessary  on  this  point  being  influenced 
either  by  the  admission  of  the  trustee  or  the  fact  that  in  Louisiana  an  ordinary 
chattel  mortgagee  (pledgee)  would,  under  even  these  circumstances,  be  protected. 
The  trust  receipt  cases  cited  in  the  opinion  do  not  go  to  the  extent  claimed  by  the 
court,  since  they  relate  to  the  peculiar  trust  receipt  situation  which  did  not  exist  in 
this  case.  Cf.  In  re  Carl  Dernberq  &  Sons.  Inc..  supra,  footnote  5;  In  re  Gerstman, 
supra,  footnote  5;  In  re  Shuhnan  (D.  C.  1913)  206  Fed.  129. 


554  COLUMBIA  LAW  REVIEW 

acquire  any  greater  rights  by  reason  of  receiving  such  document  than  he 
would  have  acquired  by  the  pledge  of  the  goods  themselves.28 

If,  on  the  other  hand,  the  trust  receipt  gave  merely  the  power  to  sell 
generally,  it  might  be  argued  that  in  the  meantime  storage  must  be  con- 
templated as  a  reasonable  incident.  Even  so,  it  is  not  at  all  necessary 
that  a  negotiable  warehouse  receipt  should  be  obtained  and,  in  view  of 
the  fact  that  the  risks  of  the  bank  are  increased  by  the  issue  of  such  a 
document,  it  would  seem  improper  for  the  importer  to  do  so  without  the 
express  consent  of  the  banker.  The  same  may  be  said  of  a  trust  receipt 
giving  express  power  to  warehouse.  In  view,  however,  of  the  opinion 
last  commented  upon,  it  seems  probable  that  when  the  question  is  square- 
ly presented,  the  holding  will  be  that,  if  the  power  to  warehouse  is  ex- 
pressed or  implied,  the  taking  of  a  negotiable  receipt  in  the  name  of  the 
importer  will  not  be  held  to  be  a  breach  of  duty  on  his  part.  The  conse- 
quence will  be,  as  decided  by  the  Supreme  Court,  that  a  bona  fide  pledgee 
or  mortgagee  of  this  warehouse  receipt,  whether  for  a  present  or  past 
consideration,  will  acquire  a  good  title.  A  purchaser  as  such  will,  of 
course,  be  protected. 

For  the  protection  of  the  banker,  therefore,  the  trust  receipt  should,  in 
view  of  the  Warehouse  Receipts  Act  and  this  decision,  contain  an  express 
provision  that  in  case  of  warehousing,  all  receipts  must  be  issued  in 
the  name  of  and  immediately  delivered  to  the  banker  or  his  agent.  If 
this  is  inconvenient,  it  should  at  least  be  provided  that  only  non-negotiable 
receipts  be  taken  by  the  importer.  These  provisions  will  not,  of  course, 
afford  any  protection  as  against  the  factors'  act ;  but,  apart  from  that  act, 
it  would  seem  that  the  taking  of  a  negotiable  warehouse  receipt  by  the 
importer  in  the  face  of  such  a  provision  of  the  trust  receipt  would  be 
tortious  and  that  a  pledgee  or  mortgagee  thereof  would  fall  without  the 
scope  and  protection  of  the  Warehouse  Receipts  Act.29 

VI 

The  problem  of  identifying  the  goods  or  of  tracing  their  proceeds 
is  an  important  and  sometimes  a  difficult  one.  In  certain  aspects,  it  is 
distinct  from  the  questions  which  we  have  already  considered.  It  might 
be  argued  since  the  property  of  the  claimant  has  gone  to  the  general 
enrichment  of  the  estate  of  the  holder,  who  has  converted  it,  that  the 
claimant  should  be  allowed  an  equivalent  amount  in  preference  to  general 
creditors.  Such  a  view  has  at  times  been  taken  in  various  jurisdictions, 
but  is  opposed  to  the  great  weight  of  authority.30  It  is  undoubtedly  the 
general  rule  that  the  burden  of  tracing  the   fund  or  property   into  the 

28  See  Mechanics  &  T.  Bk.  v.  F.  &  M.  Bk.,  supra,  footnote  21. 

29  Moors  v.  Kidder  (1887)    106  N.  Y.  32,  12  N.  E.  818;  Mechanics  &  T.  Bk. 
v.  F.  &  M.  Bk.,  supra,  footnote  21. 

30  See  discussion  in  In  re  Mulligan    CD.   C.   1902)    116  Fed.   715.  717;   also  39 
Cyc.  530  ct  seq. 
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property  claimed  rests  with  the  beneficiary  who  claims  it.31  It  is  obvi- 
ously impossible  to  consider  the  problem  of  tracing  the  goods  in  every 
form  in  which  that  question  may  be  raised.  We  will,  however,  consider 
a  number  of  hypothetical  situations. 

(a)  The  question  often  arises  with  respect  to  the  proceeds  of 
property  sold  under  the  power  of  sale  contained  in  the  trust  receipt. 
Suppose  the  purchase  price  has  not  yet  been  collected  from  the  pur- 
chaser. This  account  receivable  is  clearly  the  proceeds  of  the  trust  re- 
ceipt property.  The  banker  may  notify  the  buyer  of  his  rights  and  collect 
such  account  from  the  buyer,  just  as  he  could  retake  the  proceeds  from 
the  signer  of  the  trust  receipt.  If  the  buyer  fails  or  refuses  to  recognize 
or  protect  the  banker's  rights,  he  becomes  directly  liable  to  him  for  any 
loss  caused  thereby.32  A  buyer,  however,  who  purchases  from  a  signer 
of  a  trust  receipt  will  be  protected  if  he  has  paid  the  purchase  money  to 
him.33  This  account  receivable  may,  however,  have  been  pledged,  mort- 
gaged or  assigned  by  the  signer  of  the  trust  receipt.  Such  a  pledge  or 
mortgage  of  a  chose  in  action  is  not  subject  to  the  recording  acts.  It  is 
not,  however,  within  the  protection  of  the  factors'  act  and  it  is  the  general 
rule  that  the  assignee  of  a  chose  in  action  takes  subject  to  all  existing 
equities.  Since  the  signer  of  the  trust  receipt  was  a  trustee  of  this 
account  for  the  benefit  of  the  holder  of  the  trust  receipt,  the  pledgee, 
mortgagee  or  assignee  of  the  account  would  fail  in  a  claim  thereto  as 
against  the  holder  of  the  trust  receipt. 

(b)  Suppose  the  signer  of  the  trust  receipt  has  collected  the  pur- 
chase price  and  instead  of  immediately  delivering  it  to  the  banker,  has 
deposited  it  in  his  own  bank  account,34  in  which  he  continues  to  make 
deposits  and  from  which  he  pays  out  by  check  or  otherwise.  Obviously, 
the  identity  of  the  money  is  lost.  Nor  is  it  exactly  like  a  mingling  of 
fungible  goods,  for  the  depository  owes  a  debt  therefor  instead  of  hold- 
ing a  sum  of  money  belonging  to  the  depositor.  Nevertheless,  it  has  a 
certain  resemblance  to  a  mingling  of  fungible  goods.  Any  rules  regard- 
ing the  identity  of  the  furds  used  from  time  to  time  are  largely  arbi- 
trary— mere  presumptions.  They  are,  nevertheless,  well  recognized. 
What  is  known  as  the  rule  in  Clayton's  Case  35  holds  that  in  an  ordinary 
bank  account,  money  is  presumed  to  have  been  withdrawn  in  the  order  in 

31  Litchfield  v.  Ballou   (1885)    114  U.  S.  190,  5  Sup.  Ct.  820. 

32  Thayer  v.  Dwight  (1870)  104  Mass.  254;  Dows  v.  Kidder  (1881)  84  N.  Y. 
121 ;  Assets  Realisation  Co.  v.  Sovereign  Bk.  of  Canada  (C.  C.  A.  1914)  210  Fed. 
156;  First  Nat.  Bk.  of  Cincinnati  v.  Kelly  (1874)  57  N.  Y.  34;  First  Nat.  Bk. 
of  Auburn  v.  Eastern  Tr.  &  Banking  Co.  (1911)  108  Me.  79,  79  Atl.  4.  The  last 
case  is  interesting  because  it  was  that  of  an  ordinary  chattel  mortgage  which  does 
not  appear  to  have  been  recorded.  The  trustee  in  bankruptcy  made  no  claims  to 
the  proceeds  of  the  mortgaged  property.  If  he  had  done  so,  it  would  seem  that 
he  would  have  been  successful  under  principles  and  authorities  already  discussed. 

33  Brown  Bros.  &  Co.  v.  William  Clark  Co.  (1900)  22  R.  I.  36,  46  Atl.  239. 

34  English  Bank  v.  Barr  (N.  Y.  1888)  31  Abb.  N.  C.  7. 

35  (1816)    1   Mer.  572. 
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which  it  was  deposited.  This,  however,  is  held  not  to  apply  to  a  case 
where  a  fiduciary  or  trustee  has  mingled  his  own  funds  with  funds  be- 
longing to  the  trust  estate.  He  can  hardly  be  heard  to  say  that  he  has 
wrongfully  used  trust  funds  so  long  as  his  own  funds  were  equally 
available.  It  is  consequently  the  rule  in  such  cases  that  he  is  presumed 
to  have  used  his  own  funds  in  preference  to  trust  funds.3'5  This  is  the 
rule  with  respect  to  the  proceeds  of  trust  receipt  property.37 

i  c  )  Suppose,  however,  the  signer  of  the  trust  receipt  has  also  de- 
posited in  the  bank  account  the  proceeds  of  other  goods  covered  by 
trust  receipts  held  by  other  parties  and  has  withdrawn  so  much  of  the 
deposit  that  insufficient  remains  to  satisfy  the  claims  of  all  holders  of 
trust  receipts.  It  is  obviously  unfair  to  say  that  he  shall  be  presumed 
to  have  withdrawn  the  property  of  one  trust  receipt  holder  in  prefer- 
ence to  that  of  another.  Two  courses  are  possible — either  to  divide  the 
fund  proportionately,  or  according  to  the  rule  in  Clayton's  Case.™  A 
proportionate  division  seems  more  just ;  but  this  presupposes  the  possi- 
bility of  determining  the  proportions,  which  in  turn  requires  the  deter- 
mination of  the  amounts  belonging  to  each  holder  of  trust  receipts  which 
have  gone  into  the  fund.  This  is  sometimes  impossible.  No  definite 
rule  has  as  yet  been  adopted  covering  this  situation.39  But  the  tendency 
is  to  support  a  proportionate  distribution.  The  rule  of  Clayton's  Case 
rests  upon  a  mere  presumption  which  is  highly  unsatisfactory  in  the 
circumstances.  It  is  unfair  to  presume  that  there  was  an  intention  of 
wronging  one  beneficiary  rather  than  the  other.  The  only  reasonable 
view  is  that  the  wrong  should  be  taken  to  have  been  inflicted  ratably 
on  each  and  that  any  unconverted  balance  should  be  turned  over  to  them 
in  proportion  to  their  original  interests. 

(d)  Suppose  the  balance  of  the  account  is  claimed  by  the  bank  in 
which  it  is  deposited,  in  whole  or  in  part,  under  a  lien  created  either  by 
contract  or  by  what  is  known  as  a  banker's  lien,  which  is  really  a  right 
of  set-off.  If  the  bank  has  already  applied  any  portion  of  the  deposit 
toward  the  payment  of  a  claim  which  is  due  without  knowledge  of  the 
claim  of  the  holder  of  the  trust  receipt,  it  has  been  held  that  such 
application  is  equivalent  to  a  payment  by  the  depositor  out  of  the  fund.4" 
The  general  banker's  lien  applies  only  to  accounts  which  are  already 
clue  and  payable.41  It  is  held  further  that  a  depositor  may  by  contract 
give  the  bank  a  lien  upon  the  deposit  for  the  payment  of  obligations  not 

38 In  re  Hallets  Estate  (1879)    13  Ch.  Div.  696. 

:iT  In  re  Mulligan,  supra,   footnote  30. 
In    re   Mulligan,  supra,   footnote  30. 

n!*  In   re  Mulligan,  supra,  footnote  30;   Litchfield  v.   Ballou,  supra,   footnote  31. 

» Meyers  v.  New  York  Co.  Nat.  Bk.  (1899)  36  App.  Div.  482.  55  N.  Y.  Supp. 
504;  London  &  River  Plate  Bk.  v.  Hanover  Nat.  Bk.  (1899)  36  App.  Div.  487,  55 
N.  Y.  Supp.  941.  This  was  a  trust  receipt  case,  although  that  fact  does  not  appear 
from  the  decision.     School  District  v.  First  Nat.  Bk.   (1869)    102  Mass.   174. 

"Jordan  v.  National  Shoe  &  Leather  Bk.    (1878)   74   N.  Y.  467. 
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yet  due,4-  and  that  an  application  by  the  bank  when  any  such  obligation 
s  due  is  equivalent  to   payment  by   the  depositor.      Whether   such   lien 
s  effective  as  against  the  holder  of  the  trust  receipt  before  application 
s  actually   made  is   another   question.      It   should   apparently   be   deter- 
mined  on  the  analogy   of   rules   relating  to   collateral   security.      As   to 
obligations  incurred  coincident  with  or  subsequent  to  the  deposit,  and  in 
reliance  thereon,  it  should  everywhere  be  held  that  the  lien  of  the  bank 
is  superior  to  the  rights  of  the  holder  of  the  trust  receipt.     Where,  how- 
ever, the  lien  is  claimed  as  security  for  an  existing  obligation,  it  should 
prevail  as  against  a   holder  of   a  tru^t   receipt  only   if   a  pledge   of   the 
goods  themselves  as  security  for  a  past  obligation  ( whether  as  yet  due  or 
not)  would  be  upheld.43 

Where,  however,  the  deposit  is  made  with  knowledge  on  the  part 
of  the  bank  that  the  money  in  fact  belongs  to  the  holder  of  a  trust 
receipt,  it  should  be  treated  as  a  special  deposit,  since  in  that  case  the 
bank  is  not  a  bona  fide  taker.44 

If  knowledge  of  the  rights  of  the  holder  of  the  trust  receipt  came 
to  the  bank  at  a  time  subsequent  to  the  deposit  where  it  is  already  claim- 
ing its  lien  under  proper  circumstances,  the  acquisition  of  such  knowledge 
cannot  impair  its  rights,  since  its  equitable  position  has  already  been 
established.45  It  would  be  unsafe,  however,  to  say  with  respect  to  the 
position  of  the  bank  that  the  right  to  make  application  of  the  deposit 
to  the  payment  of  a  debt  is  in  law  equivalent  to  its  having  made  such 
application  in  fact.  For  example — application  is  payment  and  the  bank 
may  retain  the  funds  actually  received  in  payment  as  against  a  cestui  que 
trust  of  whose  interest  it  was  ignorant.  But,  prior  to  application,  the 
bank  is  in  the  position  of  a  holder  of  security  and  if  such  security  was 
given  for  an  existing  debt,  the  bank  cannot  retain  it  as  ,  against  the 
cestui  que  trust  after  notice  of  his  right,  nor  can  it  thereafter  make  ap- 
plication (*.  e.,  take  payment)  out  of  such  trust  funds.  In  other  words, 
actual  application  ends  the  matter,  but  prior  to  such  application,  notice 
received  of  the  rights  of  third  persons  may,  in  certain  circumstances,  de- 
prive the  bank  of  its  right  to  make  application. 

(e)  Suppose,  now,  that  the  proceeds  of  trust  receipt  property  have 
been  invested  by  the  signer  of  the  trust  receipt  in  other  property.  Un- 
doubtedly such  proceeds  may  be  retaken  by  the  holder  of  the  trust  receipt, 
provided  they  can  be  traced  and  identified  and  no  superior  equities  have 

42  Meyers  v.  New  York  Co.  Nat.  Bk.,  supra,  footnote  40;  Hatch  v.  National 
Bk.  ( 1895)  147  N.  Y.  184,  41  N.  E.  403. 

**Drexel  v.  Pease  (1892)   133  N.  Y.  129,  30  N.  E.  732. 

**Lowery  v.  Steward  (1862)  25  N.  Y.  239;  Hcidclbach  v.  National  Park  Bk. 
(1895)  87  Hun  117,  33  N.  Y.  Supp.  794.  The  signer  of  the  trust  receipt  who  has 
received  the  money  proceeds  of  a  sale  appears  to  he  a  genuine  trustee  of  such 
money  for  the  benefit  of  the  holder  of  the  trust  receipt  and  the  principles  relating 
to  tracing  trust  funds  are  entirely  applicable  to  the  situation.  First  Nat.  Bk.  of 
Auburn  v.  Eastern  Tr.  &  Banking  Co.,  supra,  footnote  32. 

45  See,  however,  Meyers  v.  Nezv  York  Co.  Nat.  Bk.,  supra,  footnote  40,  p.  485. 
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intervened.  The  problem,  however,  often  presents  great  practical  diffi- 
culties, as  appears  from  the  case  of  In  re  Mulligan.*6  The  proceeds  of 
trust  receipt  property  to  the  extent  of  $4,000  were  paid  to  stockbrokers 
for  the  credit  of  the  signer  of  the  trust  receipt  in  a  current  and  running 
account,  apparently  involving  frequent  transactions.  Later  the  customer 
became  bankrupt  and,  after  paying  off  the  claim  of  the  broker,  the  securi- 
ties remaining  were  found  to  have  a  value  of  $1,100.  This  was  claimed 
as  the  proceeds  of  the  trust  receipt  property.  There  was  no  evidence  as 
to  the  state  of  the  account  between  the  time  when  the  $4,000  was  paid  in 
and  the  end.  Consequently,  if  the  analogy  of  a  bank  account  and  the 
rule  of  Hallett's  case  4;  had  been  applied,  the  claimant  would  have  failed 
for  want  of  proof.  The  court,  however,  expressed  the  view  rather 
strongly  that  this  principle  did  not  apply  in  cases  other  than  bank  ac- 
counts. "The  priority  .  .  .  which  has  sometimes  been  given  to  the 
cestui  in  the  application  of  the  cash  assets  of  a  bank  which  has  mingled 
the  trust  fund  with  its  own  funds,  whether  defensible  or  not,  is  limited 
to  the  case  of  the  cash  assets  of  a  bank,  and  is  not  extended  to  other 
kinds  of  defaulting  trustees  or  to  other  assets  of  the  bank.  .  .  .  This 
is  not  the  case  of  a  bank  account,  which,  as  has  been  said,  is  affected  by 
a  rather  artificial   rule." 48 

So  far  as  the  estate  of  the  signer  of  the  trust  receipt  is  concerned, 
this  is  doubtless  sound.  Any  other  rule  would  result  in  giving  to  the 
holder  of  the  trust  receipt  in  effect  a  priority  out  of  the  general  assets 
without  regard  to  the  identification  of  the  property  or  its  proceeds.49  If, 
however,  the  signer  of  the  trust  receipt  had,  for  example,  received  cash 
in  payment  and  had  placed  this  in  his  cash  box,  and  if  it  were  shown  that 
from  that  time  there  had  always  been  at  least  that  amount  in  the  cash 
box,  would  it  not  be  reasonable  to  apply  the  analogy  of  the  bank  account 
to  the  case  and  to  deliver  the  amount  to  the  holder  of  the  trust  receipt? 
Or,  if  the  contents  of  the  cash  box  had  at  times  fallen  below  the  sum, 
would  it  not  be  fair  to  say  that  the  trust  fund  had  been  depleted  only  in 
part  and  that  the  holder  of  the  trust  receipt  was  entitled  to  the  balance? 
In  such  cases,  the  rule  of  Hallett's  case  is  equitable  and  there  seems  no 
reason  for  restricting  its  operation  to  banks  or  bank  accounts. 

(f)  Suppose  that  the  signer  of  the  trust  receipt  has  altered  the 
form,  appearance  or  value  of  the  property  by  the  application  of  labor, 
but  without  the  addition  of  any  other  materials.  This  situation  existed 
in  the  case  of  In  re  Dreuil  &  Co./0  where  100  bales  of  cotton  were  put 
through  a  "pickery"  and  turned  into  150  bales  of  cotton.  There  can  be 
no  doubt  that  the  holder  of  the  trust  receipt   retains  his  rights  in  the 

40  Supra,  footnote  37. 

47  Supra,  footnote  36. 

4*  Supra,  footnote  37,  p.  719. 

*'■'  In   re  K .  Marks  &  Co..  supra,  footnote  8. 

60  Supra,  footnote  25. 
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goods  as  long  as  they  can  be  identified  and  that  labor  spent  upon  them 
by  the  signer  of  the  trust  receipt  is  without  effect  of  any  sort  in  the  way 
of  impairing  the  rights  of  the  holder  of  the  trust  receipt,  whether  the 
labor  results  in  an  increase  or  decrease  of  value.  On  the  other  hand,  if 
an  outsider  is  employed  to  do  the  work,  he  may  in  many  cases  obtain  a 
superior  lien  upon  the  goods  for  the  value  of  his  services.51 

(g)  Suppose  that  the  goods  are  altered  in  form,  appearance  or 
value,  by  the  addition  of  other  materials  as  well  as  by  labor.  This  is 
the  most  common  form  of  manufacture.  In  so  far  as  the  added  materials 
come  from  the  property  of  the  signer  of  the  trust  receipt,  they  are  mere 
accretions  and  the  resultant  product,  if  identifiable,  is  still  the  property 
of  the  holder  of  the  trust  receipt.  If  such  new  material  and  labor  are 
supplied  by  an  outsider,  he  may  have  a  superior  lien  for  their  value,  after 
the  satisfaction  of  which  the  holder  of  the  trust  receipt  may  reclaim  the 
goods  in  their  manufactured  state.52 

(h)  Suppose  the  manufactured  product  is  composed  of  material 
obtained  against  a  trust  receipt,  held  by  A,  and  of  other  material  ob- 
tained against  a  trust  receipt  held  by  B,  combined  with  labor  supplied  by 
the  signer  of  the  trust  receipt.  It  would  seem  to  be  clear  that  A  and  B 
are  co-owners  (not  joint  owners)  of  the  product  and  that  they  may  divide 
the  product  between  them  in  proportion  as  their  respective  goods  have 
gone  into  this  resultant.  It  may  happen,  however,  that  the  contribution 
made  by  one  of  them  cannot  be  ascertained  satisfactorily  or  is  not 
capable  of  division.63  In  that  case,  it  would  seem  to  be  impossible  to  allot 
any  part  to  either  of  them.  This  situation  is  analogous  to  that  pre- 
sented by  the  second  case  covered  by  In  re  Mulligan54  It  may,  however, 
sometimes  be  possible  to  allot  a  share  to  A,  based  on  his  known  contribu- 
tion and  upon  a  computation  of  the  maximum  contribution  conceivable 
to  have  been  made  by  B. 

(i)  Suppose  the  goods  obtained  under  trust  receipt  are  fungible 
and  have  been  mixed  with  other  goods  belonging  to  the  signer  of  the 
trust  receipt.  May  we  not  apply  the  analogy  of  a  bank  account  and  hold 
that,  as  this  mass  has  been  consumed  by  the  signer  of  the  trust  receipt,  he 
will  be  held  to  have  misappropriated  the  goods  of  the  holder  of  the  trust 
receipt,  only  when  and  to  the  extent  that  such  a  conclusion  is  made 
necessary  by  the  facts  ?  In  other  words,  may  he  not  be  presumed  to  have 
used  his  own  goods  so  long  as  he  owned  any  share  of  the  combined  mass? 
Such  a  rule  commends  itself  as  equitable,  but  only  to  the  extent  that  the 
use  made  of  the  goods  by  the  signer  of  the  trust  receipt  has  been  in- 
consistent with  his  obligations  thereunder. 
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61  See  Century   Throwing   Co.  v.  Muller,  supra,   footnote  9;   Barry  v.  Boniger 
(1877)   46  Md.  59. 

62  Brown  v.  Mass.  Hide  Corp..  supra,  footnote  10. 
53  See  Litchfield  v.  Ballou,  supra,  footnote  31. 

64  Supra,  footnote  37. 

"See  Peoples  Nat.  Bk.  v.  Mulholland    (1917)    228  Mass.   152,   117   N.   E.  46; 
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( j )  Suppose  fungible  goods  obtained  from  A  against  trust  receipt 
are  mingled  with  similar  goods  similarly  obtained  from  B.  They  appear 
clearly  to  be  co-owners  of  the  mass  in  proportion  to  their  respective  con- 
tributions. The  problem  here  seems  to  be  very  similar  to  those  con- 
sidered under  (c)  and  (h).5G 

A  bond  or  insurance  is  sometimes  taken  to  secure  the  faithful  per- 
formance of  the  obligations  of  the  signer  of  the  trust  receipt.  It  is  hardly 
necessary  to  remark  that  the  assured  must  show  a  strict  compliance  on 
his  own  part  with  the  terms  of  the  trust  receipt."'7 

A  great  part  of  the  difficulty  which  bankers  have  experienced  in 
connection  with  trust  receipts  has  been  due  to  the  failure  on  the  part 
of  the  banker  to  follow  the  transaction  or  to  make  sure  that  the  signer 
of  the  trust  receipt  lives  up  to  his  part  of  the  arrangement.  This,  of 
course,  involves  trouble,  but  so  long  as  bankers  are  content  to  rely  on 
the  honesty  and  good  faith  of  their  customers  in  this  regard,  they  can 
hardly  expect  to  avoid  substantial  losses  through  the  failure  of  such 
customers  to  scrupulously  live  up  to  such  obligations.  Such  failure  is  as 
often  due  to  the  fact  that  the  customer  does  not  understand  those  obliga- 
tions as  it  is  to  wilful  wrongdoing  on  his  part. 

VII 
CONCLUSIONS. 

( 1 )  The  only  situation  in  which  a  trust  receipt  may  properly  be 
used  is  one  in  which  the  title  of  property  by  way  of  security  is  conveyed 
to  the  creditor  by  an  owner  who  is  not  the  person  responsible  for  the 
satisfaction  of  the  obligation  which  the  property  secures  but  where  such 
obligor  has  a  contractual  or  beneficial  interest  in  the  property  subject 
to  the  satisfaction  of  such  obligation.  The  creditor  may  then  deliver 
the  property  to  the  obligor  who  has  hitherto  had  neither  title  thereto 
nor  possession  thereof,  against  an  appropriate  trust  receipt.  The  rights 
of  the  creditor  in  the  property  will  be  protected  to  the  extent  of  the 
special  trust  receipt  doctrine.  In  practice,  the  trust  receipt  situation 
exists  only  in  connection  with  advances  for  the  purchase  of  goods  by 
way  of  the  payment  of  drafts  against  bill  of  lading. 

(2)  The  trust  receipt  should  never  be  used  in  connection  with  the 
redelivery  of  property  pledged  or  mortgaged  by  the  person  signing  the 
trust  receipt. 

(3)  In  the  proper  trust  receipt  situation,  the  creditor,  generally  a 
bank  or  banker,  has  legal  title  to  the  property  for  the  purpose  of  secur- 
ity.    This  creditor  is  a  mortgagee  and  the  arrangement  is  a  chattel  mort- 

Blydcnslcin  v.  New  York  Sec.  &  Tr.  Co.,  supra,   footnote   11;   New   York  Sec 
Tr.  Co.  v.  Upman  (1899)   157  N.  Y.  551,  52  N.  E.  595. 

56  See  Blydenstein  v.  New  York  Sec.  &  Tr.  Co..  supra,  footnote  11. 

«  Tradesmen's   Nat.    Bk.   v.   National  Surety    Co.    (1902)    169    N.    Y.    563,   62 
N.  E.  670. 
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gage,  but  of  a  peculiar  type,  distinguishable  from  the  usual  chattel  mort- 
gage by  reason  of  the  fact  that  the  obligor  has  not  prior  to  the  arrange- 
ment had  either  title  to  or  possession  of  the  property  mortgaged. 

(4)  Except  in  Ohio,  Illinois,  and  perhaps  South  Carolina  and  Vir- 
ginia, cases  so  far  decided  hold  that  the  trust  receipt  does  not  come 
within  the  provisions  of  the  recording  acts  respecting  chattel  mortgages 
or  conditional  sales. 

(5)  In  New  York  and  Massachusetts,  where  the  factors'  act  is  in 
force,  a  bona  fide  mortgagee  or  pledgee  for  present  value  obtains  from 
the  signer  of  the  trust  receipt  a  right  superior  to  the  title  of  the  creditor 
who  holds  the  trust  receipt. 

(6)  The  adoption  of  the  Uniform  Bills  of  Lading  Act  and  the  Ware- 
house Receipts  Act  by  various  states  has  given  to  those  instruments  in 
large  degree  the  qualities  of  negotiable  instruments.  These  laws  accom- 
plish the  results  of  the  factors'  act.  In  those  states  which  have  adopted 
the  definition  of  "value"  as  recommended  by  the  Committee  on  Uniform 
Legislation,  an  antecedent  debt  constitutes  value,  and  a  bona  fide  pur- 
chaser, pledgee  or  mortgagee  of  such  a  document,  regular  on  its  face  and 
from  one  to  whom  it  has  been  entrusted  by  the  holder  of  the  trust  re- 
ceipt, obtains  a  title  superior  to  the  rights  of  the  holder  of  the  trust 
receipt. 

(7)  If  goods  themselves  are  entrusted  under  trust  receipt,  ap- 
propriate language  should  be  used  to  negative  any  presumption  of  right 
in  the   signer   to  take   negotiable   warehouse   receipts   to   his   own   order. 

(8)  Except  as  noted  in  (4),  property  delivered  to  the  signer  of  a 
trust  receipt  under  circumstances  suitable  for  the  use  of  such  an  instru- 
ment may,  if  identified,  be  retaken  from  the  signer  at  any  time  before 
the  satisfaction  of  the  obligation  secured  by  the  property.  It  may  also 
be  retaken  from  his  receiver,  assignee,  trustee  in  bankruptcy  or  an  attach- 
ing creditor.  Its  proceeds  may  likewise  be  retaken,  provided  they  can 
be  identified. 

(9)  The  unpaid  purchase  price  of  property  delivered  to  the  signer 
against  his  trust  receipt  and  by  him  sold  to  a  bona  fide  purchaser  may 
be  recovered  by  the  holder  of  the  trust  receipt  directly  from  such 
buyer. 

(10)  The  property  delivered  in  a  proper  case  against  trust  receipt 
may  be  recovered  by  the  holder  of  the  trust  receipt,  prior  to  payment 
uf  the  obligation  secured  thereby,  from  any  person  to  whom  the  signer 
has  delivered  the  same,  unless  such  right  of  recovery  is  cut  off  by  the 
exercise  of  a  power  of  sale,  express  or  implied,  or  statutory  provisions 
which  include  a  bona  fide  pledge  or  mortgage  within  the  scope  of  such 
power. 

(11)  The  trust  receipt  cannot  assure  to  the  holder  thereof  any  rights 
beyond  those  which  he  would  have  had  as  the  holder  of  an  unrecorded 
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chattel  mortgage,  an  equitable  pledge  or  mortgage,  or  a  simple  contract, 
if  it  is  used  in  any  case  other  than  that  which  has  been  defined  as  a 
proper  trust  receipt  case. 

(12)  The  benefit  of  the  trust  receipt  doctrine  is  not  dependent  upon 
any  special  virtue  in  the  name  or  the  precise  form  or  appearance  of  the 
agreement.  If  the  agreement  can  in  substance  be  shown  to  have  been 
clearly  made  between  the  parties  in  a  proper  case,  the  legal  results  will 
follow,  even  though  resort  is  had  to  the  original  credit  agreement  for  the 
purpose  of  establishing  the  existence  of  the  security  arrangement. 

Karl  T.  Frederick 

New  York  City 
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NOTES 

Law  Library. — During  the  last  seven  years,  the  Law  Library  has  increased  in 
size  at  the  rate  of  more  than  five  thousand  volumes  a  year.  According  to  statistics 
compiled  by  the  Association  of  the  Bar  of  the  City  of  New  York,  only  three  law 
libraries  in  the  United  States  exceed  in  size  the  Columbia  University  Law  Library. 
The  accessions  of  the  present  Academic  year  ending  June  30,  1922,  will  bring  the 
total  up  to  one  hundred  thousand  volumes.  Part  of  this  growth  is  quantitative 
only,  duplication  of  sets  of  law  reports,  legal  periodicals,  and  important  treatises 
being  necessitated  by  the  growth  of  the  school.  Nevertheless  the  character  of  the 
whole  collection  is  steadily  being  changed  so  that,  while  the  ordinary  needs  of  law 
students  are  better  provided  for,  the  requirements  of  advanced  scholars  in  law 
will  be  met.  The  whole  movement  for  strengthening  the  library  has  been  fostered 
by  the  President  and  Trustees  of  the  University  and  by  the  Columbia  University 
Law  Library  Association,  the  membership  of  which  is  made  up  of  alumni,  students 
and   faculty  of   the  school. 

The  varied  character  of  recent  accessions  indicates  by  example  what  the  ulti- 
mate scope  of  the  library  will  be.  In  American  law,  many  early  session  laws  and 
compilations  have  been  added,  partly  through  the  generosity  of  alumni,  among 
whom  should  be  mentioned  Mr.  Gustavus  T.  Kirby.  Law  '98.  Many  scarce  British 
and  British  Colonial  reports,  periodicals  and  statutes  have  been  acquired,  so  that 
the  collection  of  this  material  is  appreciably  nearer  completion.  Laws,  codes  and 
commentaries  have  been  added  for  Bolivia.  Chile,  Costa  Rica.  Cuba,  Mexico, 
Paraguay,  Peru  and  Venezuela.  Important  sets  of  Continental  law  books  for  the 
older  states,  as  well  as  the  beginnings  of  sets  for  the  new  states,  have  come  in. 
The  international  law  collection  has  been  greatly  enlarged  by  the  addition  of 
treaty  sets,  and  publications  by  and  about  the  League  of  Nations.  A  collection 
of   books  on   legal  biography  has  been   formed. 

Rights  Under  Contracts  in  Violation  ok  the  Interstate  Commerce  Act. — 
The  courts  have  frequently  declared  the  purpose  of  the  Interstate  Commerce  Aci  1 
to  be  not  only  to  control  carriers  engaged  in  interstate  commerce,-  but  also  to 
secure  equality  of  treatment  for  all  shippers  by  providing  for  the  establishment  of 
just,  reasonable  and  uniform  rates,  by  forbidding  all  preferences  and  discrimina- 
tions, and  by  preventing  secret  and  special  agreements.3  The  Interstate  Commerce 
.-let   effectuated    the  supremacy   of    federal    law,4    and    where    a    state    law   conflicts 

1  (1887)  24  Stat.  379,  U.  S.  Comp.  Stat.   (1916)  §  8563. 

2  See  Southern  R\.  v.  Prescott  (1916)  240  U.  S.  632.  639,  36  Sup.  Ct.  469; 
Adams  Express  Co.  v.  Cook   (1915)  162  Kv.  592.  595,  172  S.  W.  1096. 

ee  Kansas  City  So.  R\.  v.  Albers  Comm.  Co.  (1912)  223  U.  S.  573,  597,  32 
Sup.  Ct.  316;  Texas  &  Pac.  Ry.  v.  Abilene  Cotton  Oil  Co.  (1907)  204  U.  S.  426, 
437  ct  scq.,  21  Sup.  Ct.  350. 

This  purpose  is  manifested  in  §  6  (7)  of  the  Act.  which  provides  in  effect 
that  no  carrier  shall  transport  unless  the  rates  have  been  filed  and  published  and 
shall  not  receive  "a  greater  less  or  different  compensation  for  such  transporta- 
tion." See  Louisville  &  Nashville  R.  R.  v.  Mottley  (1911)  219  U.  S.  467,  475-6. 
31  Sup.  Ct.  265.  A  like  intention  is  indicated  in  §  1  of  the  Elkins  Act  (1903)  32 
Stat.  847,  as  amended  by  the  Hepburn  Act  (1906)  34  Stat.  584,  §  2,  U.  S.  Comp. 
Stat.  (1916)  §  8597.  wjiich  makes  it  a  misdemeanor  to  do  so  "by  any  device."  See 
Armour  Packing  Co.  v.  United  States  (1908)  209  U.  S.  56.  72,  28  Sup.  Ct.  428; 
New  Haven  R  R.  v.  Interstate  Com.  Com.  (1906)  200  U.  S.  361,  391,  26  Sup. 
Ct.  272. 

*  See  Atchison  etc.  Ry.  Co.  v.  Robinson  (1914)  233  U.  S.  173.  180,  34  Sup.  Ct. 
Adams   Express   Co.  v.    Croningcr   (1913)    226   U.   S.   491,   33   Sup.    Ct.    148. 
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with  the  Act  the  latter  must  prevail.3  It  becomes  necessary,  then,  to  examine  the 
status  of  contracts  which  are  in  violation  of  the  Act  and  to  determine  to  what 
extent  its  policy  will  invalidate  them,  and  what  rights,  if  any,  the  courts  will 
allow  the   contracting  parties. 

As  a  general  rule  a  contract  in  contravention  of  a  statute  is  void  and  unen- 
forceable though  the  courts  will  often  hesitate  to  impose  further  penalty.1'  In 
other  words,  where  the  statute  imposes  a  fine  or  penalty  for  its  violation,  the 
parties  ma}-  still  be  allowed  at  lea>t  some  rights  under  the  contract,  unless  the 
policy  behind  the  enactment  urgently  forbids.  Yet  the  imposition  of  a  penalty  by 
the  terms  of  a  statute  unusally  implies  a  prohibition  of  the  transaction  7  and  ren- 
ders void  a  contract  in  violation  of  the  statutory  enactment.  Although  it  is  said 
that  it  is  impossible  at  the  present  day  to  distinguish  between  mala  prohibita  and 
mala  in  sc*  it  is  often  necessary  to  consider  the  reason  why  and  the  extent  to 
which  the  prohibited  transaction  is  wrongful  before  determining  the  rights  of  the 
parties  to  the  contract.''  Where  the  statute  violated  is  devised  solely  to  produce 
revenue,  it  is  sensible  to  regard  the  legislature  as  not  prohibiting  the  transaction, 
and  to  allow  a  recovery  on  the  contract.10  The  Interstate  Commerce  Act.  how- 
ever, is  not  a  statute  for  revenue.  Even  where  the  transaction  is  prohibited,  the 
courts  will  sometimes  sustain  an  action  for  the  successful  prosecution  of  which 
the  validity  of  the  contract  is  a  sine  qua  non.11  It  seems,  therefore,  that  the  pro- 
hibitions or  sanctions  which  a  court  will  apply  to  a  transaction  in  contravention 
of  a  statute,  depend  on  the  strength  of  the  policy  behind  the  statute  violated. 

Where  the  contract  is  in  violation  of  a  statute  the  courts  will  refuse  to  de- 
cree that  it  be  specifically  performed.1'-'  Contracts  in  violation  of  the  Interstate 
Commerce  Act  form  no  exception  to  this  rule.13  The  strength  of  the  policy  of 
preventing  discriminations  is  shown  by  the  fact  that  even  though  a  contract  was 
valid  when  made,  it  will  not  be  enforced  if  it  would  violate  the  Act  when  per- 
formance is  sought.1  :;a 

It  is  still  a  federal  question  though  general  common  law  principles  must  be  applied. 
See  Southern  Ry.  v.  Prescott,  supra,  footnote  2,  p.  640. 

'"Gulf,  Colorado  etc.  Ry.  v.  Hcflcx  (1895)  158  U.  S.  98,  esp.  p.  102,  15  Sup. 
Ct.  802;  see  Shroyer  v.  Chicago,  R.  I.  &  G.  Rv.   (Tex.  1920)  222  S.  W.  1095.  1096. 

"See  Dunlop  v.  Mercer  (C.  C.  A.  1907)  156  F,ed.  545.  555.  If,  however,  it  is 
sufficiently  important  that  the  objects  of  the  statute  be  carried  out,  the  court  will 
even  impose  a  double  penalty.  Cf.  Albertson  v.  Slienton.  infra,  footnote  10  (The 
plaintiff,  who  without  a  license  sold  a  ring,  could  recover  neither  the  price  nor 
the  ring). 

■Miller  v.  Post  (Mass.  1861)  1  Allen  4.1;  Harrison  v.  Jones  (1885)  80  Ala. 
412:   see  Compagionette  v.  McArmick    (1909)   91   Ark.  69,  72,   120  S.  W.  400. 

8  See  Gibbs  v.  Baltimore  Gas  Co.  (1889)  130  U.  S.  396,  411-12.  9  Sup.  Ct. 
553;  Penn  v.  Bomman   (1882)    102  111.  523,  530. 

9  Thompson  v.  St.  Nicholas  Nat.  Bk.  (1892)  146  U.  S.  240,  13  Sup.  Ct.  66  (The 
court  here  considered  the  intention  of  Congress  in  enacting  a  statute,  and  held 
it  was  not  to  invalidate  the  transactions).  See  Williston,  Contracts  (1920) 
§   1764. 

10  Lamed  v.  Andrews  (1871)  106  Mass.  435;  see  Albertson  v.  Slienton  (1916) 
78  N.  H.  216.  218-9,  98  Atl.  516;  cf.  Ruckman  v.  Berghols  (1874)  37  X.  J.  L.  437, 
aff'd  (1876)  38  N.  J.  L.  53  (where  the  sole  object  of  a  federal  statute  requiring  a 
real  estate  agent  to  take  out  a  license  was  held  to  be  the  raising  of  revenue) 

^Ordway  v.  Newburxport  (1918)  230  Mass.  306.  119  X.  E.  863;  Rutkowskv 
v.  Bozza  (1909)  77  X.  J.  L.  724.  73  Atl.  502;  Lane  v.  Henry  (1914)  80  Wash.  172. 
141  Pac.  365.    See  Williston,  op.  cit..  §  1767. 

12Mundy  v.  Shellabcrgcr  (C.  C.  A.  1908)  161  Fed.  503  (A  statute  made  the 
^ale  of  a  homestead  by  a  husband  without  his  wife's  signature  null  and  void,  and 
the  court  held  that  an  executory  contract  to  convey  entered  into  by  the  husband 
alone  could  not  be   specifically  enforced) 

13  Louisville   &  Nashville  R.   R.  v.   Mottfey,  supra,   footnote  3. 

1  «■  Ibid. 
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A  prohibition  even  more  drastic  than  a  refusal  to  grant  specific  performance 
of  an  executory  contract  would  be  a  refusal  to  permit  a  recovery  of  damages 
for  a  breach  of  the  contract.  There  are.  however,  numerous  examples  of  situa- 
tions where  the  courts  have  refused  to  allow  such  an  action.  For  example,  the 
vendor  cannot  recover  the  price  of  goods  where  a  statute  forbids  their  sale  under 
certain  conditions.14  These  are  usually  statutes  designed  to  safeguard  the  public 
health,  e.  g.,  requiring  milk  sold  to  be  of  a  certain  grade,15  prohibiting  the  sale  of 
diseased  cattle16  and  regulating  the  sale  of  liquor.17  If  the  claim,  to  enforce  which 
the  action  is  brought,  requires  the  support  of  the  illegal  transaction,  it  will  fail. 
Thus  it  is  held  that  a  physician  not  licensed  to  practice  or  an  attorney  not  admitted 
to  the  bar  cannot  recover  compensation  for  services.1*  An  action  for  the  breach 
of  a  contract  contravening  a  statute  is,  however,  sometimes  allowed.19  By  the  In- 
terstate' Commerce  Act,  the  common  carriers'  common  law  rights  of  private  con- 
tract have  been  abrogated  so  far  as  interstate  shipments  are  concerned.20  The  parties 
are  not.  therefore,  at  liberty  to  alter  by  special  contract  the  terms  of  service  pro- 
vided for  in  the  tariff  regulations,  since  this  would  be  a  discrimination  against  other 
shippers.21  Where  the  carrier  has  agreed  to  furnish  some  special  or  expedited 
service  the  contract  is  void  and  the  shipper  cannot  recover  in  damages  for  a 
breach  of  the  agreement  by  the  carrier,  whether  the  rate  charged  was  the  regular 

14  Eaton  v.  Kcgan  (1874)  114  Mass.  433  (where  a  statute  provided  oats  should 
be  sold  by  the  bushel)  ;  Miller  v.  Post,  supra,  footnote  7  (where  a  statute  pro- 
vided a  penalty  for  selling  milk  except  bv  sealed  measure)  ;  Smith  v.  Evans 
(1906)  125  Ga.  109.  53  S.  E.  589  (imported  second-hand  clothing  (semble)  ; 
see  Williston,  op.  cit.,  §  1763. 

15  See  Copeland  v.  Boston  Dairy  Co.  (1903)  184  Mass.  207.  209.  68  N.  E.  201; 
Whitcomb  v.  Boston  Dairy  Co.   (1914)  218  Mass.  24,   105  N.  E.  554   (semble). 

16  Church  v.  Knowles  (1906)  101  Me.  264.  63  Atl.  1042  (statute  made  it  an 
offense  to  sell  infected  oxen)  ;  Compagionette  v.  McArmick,  supra,  footnote  7 
(statute  made  it  a  misdemeanor  to  sell  a  horse  having  glanders)    (semble). 

^'Miller  v.  Amnion  (1892)  145  U.  S.  421,  12  Sup.  Ct.  844;  Bondv  v.  Hardma 
(1913)  216  Mass.  44,  102  N.  E.  935. 

1S  Gardner  v.  Tatum  (1889)  81  Cal.  370,  22  Pac.  880  (physician);  Browne  v. 
Phelps  (1912)  211  Mass.  376,  97  N.  E.  762  (attorney). 

19  See  cases  cited  supra,  footnote  10. 

20  No  recovery  may  be  had  by  the  shipper  because  the  rate  charged  was  un- 
reasonable where  in  fact  it  was  the  tariff  rate.  Texas  &  Pac.  Ry.  v.  Abilene 
Cotton  Oil  Co.,  supra,  footnote  3;  Texas  &  Pac.  Ry.  v.  Cisco  Oil  Mill  (1907)  204 
U.  S.  449.  27  Sup.  Ct.  358.  The  remedy  of  the  shipper  is  by  application  to  the  Inter- 
state Commerce  Commission  for  a  change  of  rate  and  reparation. 

Under  the  Interstate  Commerce  Act,  supra,  footnote  1,  §  6  (7),  the  carrier 
is  required  to  file  a  schedule  of  rates  with  the  Interstate  Commerce  Commission. 
See  Gulf.  Colorado  etc.  Ry.  v.  Hefley.  supra,  footnote  5,  p.  101.  It  is  not  allowed 
to  transport  property  unless  the  rate  has  been  filed  as  provided.  Tex.  &  Pac. 
Ry.  v.  Am.  Tie  Co.  (1914)  234  U.  S.  138.  34  Sup.  Ct.  885.  (Where  no  through  rate 
has  been  made  or  filed  the  carrier  cannot  make  a  through  rate  without  violating 
the  Act.  See  Southern  Ry.  Co.  v.  Reid  (1912)  222  U.  S.  424.  441,  32  Sup.  Ct. 
140)  These  rates  must  be  published.  (Posting  is,  however,  not  essential  to  the 
validity  of  the  rate.  See  Kansas  City  So.  Ry.  v.  Albers  Comm.  Co.,  supra,  foot- 
note 3,  p.  594.  Nor  does  failure  to  post  rates  estop  the  carrier  from  collecting  the 
tariff  rate.  Illinois  Cent.  R.  R.  v.  Henderson  Elevator  Co.,  infra,  footnote  27). 
So  published,  these  constitute  the  only  legal  rates.  Pittsburgh  etc.  Ry.  v.  Fink, 
infra,  footnote  28;  Texas  &  Pac.  Ry.  Co.  v.  Mugg,  infra,  footnote  25.  Both  ship- 
per and  carrier  are  conclusively  presumed  to  know  what  the  legal  rate  is,  and  are 
bound  thereby.  Adams  Express  Co.  v.  Croningcr.  supra,  footnote  4;  see  Pits- 
burgh  etc.  Ry.  Co.  v.  Pink,  supra.  581. 

21  See  Southern  Ry.  v.  Prescott,  supra,  footnote  2,  p.  638.  The  court  here 
says:  "This  is  the  plain  purpose  of  the  statute  in  order  to  shut  the  door  to  all 
contrivances  in  violation  of  its  provisions  against  preferences  and  discriminations 
No  carrier  may  extend  'any  privileges  or  facilities.'  save  as  these  have  been  duly 
specified." 
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rate,22  or  a  higher  rate,  23  unless,  of  course,  the  same  special  service  is  offered 
to  all  at  duly  published  charges.24  Nor  can  the  carrier  be  held  in  damages  for 
a  failure  to  carry  out  an  agreement  to  furnish  the  usual  service  at  a  less  rate.25 
This  would  be  in  effect  providing  for  rebates,  the  giving  of  which  is  prohibited  by 
the  Act;  and  a  contract  which  does  so  provide  is  void,  and  no  recovery  will  be 
allowed  for  its  breach.26  Conversely  the  carrier  may  disregard  the  special  contract 
and  sue  to  recover  the  full  tariff  rate  2"  or  the  balance  if  the  shipper  has  paid  the 
rate  provided  in  the  contract,  whether  collected  intentionally  or  by  mistake  ;28  in 
fact,  the  carrier  is  under  a  legal  duty  so  to  do.29  The  carrier,  whether  plaintiff  or 
defendant,  is  not  estopped  to  assert  the  invalidity  of  his  contract  with  the  shipper 
when  it  is  in  violation  of  the  Act.30  This  is  in  consonance  with  the  general  prin- 
ciple that  a  man  cannot  estop  himself  from  setting  up  the  invalidity  of  any  trans- 
action to  which  he  is  a  party,  when  that  transaction  is  penalized  or  prohibited  by 
law  or  is  contrary  to  public  policy.31  It  is  to  be  expected  that  the  courts  would 
refuse  to  allow  an  estoppel  which  would  defeat  the  aims  of  the  Act. 

In  the  recent  case  of  Payne  v.  Bassett  (Tex.  Civ.  App.  1921)  235  S.  W.  917, 
the  plaintiff  sued  for  the  market  value  of  goods  lost  or  converted  en  route.  The 
defendant  carrier's  agent  had  knowingly  received  a  box  containing  cut  glass  and 
silverware  and  had  shipped  it  listed  as  "cut  glass.,"  The  defendant  pleaded  that 
under  the  Interstate  Commerce  Act,  §  6  (7),  it  was  forbidden  to  transport  property 
unless  the  rate  for  its  transportation  had  been  filed  and  published  in  accordance 
with  the  provisions  of  the  Act,  and  that  the  tariff  schedule  as  filed  provided  that 
precious  metals,  or  articles  made  from  them,  should  not  be  accepted  for  shipment. 

22  Chicago  &  Alton  R.  R.  v.  Kirby  (1912)  225  U.  S.  155,  32  Sup.  Ct.  648; 
Sheldon  v.  Chicago,  B.  &  Q.  R.  Co.  (1918)  184  Iowa  865,  169  N.  W.  189;  Texas 
&  P.  Ry.  Co.  v.  West  Bros.  (Tex.  1919)  207  S.  W.  918;  Engemoen  v.  Chicago.  St. 
P.,  M.  &  O.  Ry.  (C.  C.  A.  1914)  210  Fed.  896  (semble).  The  effect  of  such  an 
agreement  would  be  that  the  shipper  would  pay  a  rate  less  than  the  tariff  rate. 
See  Sheldon  v.  Chicago,  B.  &  Q.  R.  Co.,  supra,  190. 

23  See  Chicago  &  Alton  R.  R.  v.  Kirby.  supra,  footnote  22,  p.   165. 

24  See  /.  H.  Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  R.  (D.  C.  1914)  212  Fed. 
324.  328;  demons  Produce  Co.  v.  Denver  &  R.  G.  R.  R.  (1920)  203  Mo.  App.  100, 
101,  219  S.  W.  660. 

25  Gulf,  Colorado  etc.  Ry.  v.  Hefley,  supra,  footnote  5;  Texas  &  Pac.  Ry.  v. 
Mugg  (1906)  202  U.  S.  242,  "26  Sup.  Ct.  628. 

26  Lewis,  Leonhardt  &  Co.  v.  Southern  Ry.  (C.  C.  A.  1914)  217  Fed.  321 ;  St. 
Louis  &  S.  F.  R.  Co.  v.  Pickens  (1915)  51  Okla.  455,  esp.  p.  458,  151  Pac.  1055. 
The  shipper  cannot  recover  the  difference  between  the  special  contract  rate  and 
that  provided  in  the  tariff.  Kansas  City  So.  Ry.  v.  Albers  Comm.  Co.,  supra, 
footnote  3.  Nor  can  the  shipper  sue  for  damages  for  the  detention  of  the  goods 
except  on  tender  of  the  full  tariff  rate.  Southern  Ry.  v.  Harrison  (1898)  119  Ala. 
539.  24  So.  552 ;  Gulf,  Colorado  etc.  Ry.  v.  Hefley,  supra,  footnote  5.  Nor  can  he 
maintain  replevin  for  the  goods.  Chicago,  R.  I.  &  P.  Ry.  v.  Whedbee  (1913)  106 
Ark.  237,  153  S.  W.  86. 

"Illinois  Cent.  R.  R.  v.  Henderson  Elevator  Co.  (1913)  226  U.  S.  441,  33 
Sup.  Ct.  176;  see  St.  Louis  &  S.  F.  R.  Co.  v.  Pickens,  supra,  footnote  26,  p.  458. 

28  Pittsburgh,  etc.  Ry.  Co.  v.  Fink  (1919)  250  U.  S.  577,  40  Sup.  Ct.  27;  New 
York,  N.  H.  &  H.  R.  R.  v.  York  &  Whitney  Co.  (1913)  215  Mass.  36,  102  N.  E. 
366  (where  no  special  rate  was  provided  and  the  carrier  by  mistake  collected  less 
than  the  tariff  rate). 

29  Louisville  &  Nashville  R.  R.  v.  Maxwell  (1915)  237  U.  S.  94,  esp.  p.  98, 
35  Sup.  Ct.  494;  see  (1917)   17  Columbia  Law  Rev.  553.  555. 

30  New  York,  N.  H.  &  H.  R.  R.  v.  York  &  Whitney  Co..  supra,  footnote  28; 
see  Pennsylvania  R.  R.  v.  Titus  (1913)  156  App.  Div.  830,  832,  142  N.  Y.  Supp. 
43  rei/d  on  other  grounds  (1914)  216  N.  Y.  17,  109  N.  E.  857;  Chicago  &  Alton  R. 
R.  v.  Kirby.  supra,  footnote  22;  see  (1917)  17  Columbia  Law  Rev.  553,  555. 

31  Central  of  Georgia  Ry.  Co.  v.  Blount  (C.  C.  A.  1917)  238  Fed.  292;  Hedges 
v.  Frink  (1917)  174  Cal.  552,  163  Pac.  884;  Langan  &  Noble  v.  Sanky  (1880)  55 
Iowa  52.  7  N.  W.  393;  Shorman  v.  Fakin   (1886)  47  Ark.  351,  1  S.  W.  559. 
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The  court   held  that  as  the  contract  of  shipment   was   in    violation   of   the   Inter- 
state Commerce  Act  the  plaintiff  could  recover  only  the  value  of  the  cut  glass. 

The  court  is  really  applying  a  prohibition  even  more  stringent  than  a  refusal 
to  allow  damages  for  breach  of  contract  as  they  are  holding  that  there  can  be  no  re- 
covery of  the  value  of  goods  actually  received  for  shipment  on  the  ground  that  such 
an  action  is  essentially  based  on  a  contract  which  violates  the  Act,  While  this  may 
be  a  hardship  on  an  innocent  shipper,  the  policy  of  the  Act  to  prevent  discriminations 
and  the  extending  of  special  facilities  warrants  such  a  result.  Though  the  shipper 
may,  in  fact,  be  innocent,  the  question  of  his  innocence  does  not  enter  since  there  is 
but  one  legal  schedule  of  tariff  rates  which  he  is  conclusively  presumed  to  know. 
In  other  situations  the  courts  have  refused  to  uphold  actions  for  the  value  of 
goods  where  the  shipper  based  his  right  to  recovery  on  a  contract  indirectly  violat- 
ing the  Act.32  It  is  a  similar  desire  to  prevent  discriminations  which  has  led 
the  courts  to  uphold  the  validity  of  stipulations  in  bills  of  lading,  limiting  liability 
for  loss  of  the  goods,  where  such  limitations  are  based  on  alternate  rates.33  In  such 
a  case  the  shipper  is  bound  by  the  limitation  even  though  he  did  not  know  of  it.34 

In  general,  a  carrier's  liability  is  that  of  an  insurer,33  and  this  may  be  en- 
forced in  a  contract  action  by  the  shipper 36  or  in  an  action  ex  delicto  by  the 
owner  of  the  goods  37  though  he  has  no  contract  with  the  carrier.  This  liability 
is  imposed  by  law  from  reasons  of  policy ;  and  it  would  seem  that  when  policy 
so  requires  it  may  be  extinguished.  To  deny  recovery  in  the  instant  case  is,  it 
seems,  a  denial  of  this  liability  justified  by  the  strength  of  the  policy  behind  the 
Act.  There  are  cases  which  support  the  view  that  if  the  carrier  were  negligent 
there  may  be  recovery  for  the  negligence,  even  though  the  contract  was  invalid  as 
violating  the  Act.38  It  is  doubtful,  however,  whether  these  cases  would  be  fol- 
lowed by  the  Supreme  Court  today.39 

Where  there  was  ari  indirect  violation  of  the  Act  another  court,  in  the  recen 
case  of  Williams  v.  Exp.  Co.  (S.  C.  1921)   110  S.  E.  125,  has  gone  even  further  ii 
upholding  its  policy.     This  court  held  that  where  the  defendant's  agent  had  repre 
sented  that  the  express  rates  on  a  shipment  would  not  be  in  excess  of  a  certain 
amount,  and  the  defendant  had  in   fact  collected  the   full  tariff  rate,  the  plaintiff 
could  not  recover  as  damages  in  a  deceit  action  the  difference  between  the  stated 

32  In  Atchison  etc.  Ry.  v.  Robinson,  supra,  footnote  4,  the  plaintiff  made  an 
oral  agreement  to  ship  a  race  horse  on  which  no  value  was  stated.  He  signed  a 
bill  of  lading  limiting  the  value  recoverable  according  to  the  rate  paid,  and  the 
court  held  he  could  not  recover  the  full  value.  The  court  said,  p.  181 :  "To  main- 
tain the  supremacy  of  such  oral  agreements  would  defeat  the  primary  purposes  of 
the  Interstate  Commerce  Act,  so  often  affirmed  in  the  decisions  of  this  court 
which  are  to  require  equal  treatment  of  all  shippers  and  the  charging  of  but  one 
rate  to  all,  and  that  the  one  filed  as  required  by  the  Act." 

33  Cincinnati  &  Tex.  Pac.  Ry.  v.  Rankin  (1916)  241  U.  S.  319,  36  Sup.  Ct.  555. 

34  Adams  Express  Co.  v.  Croninger,  supra,  footnote  4;  Kansas  Southern  Ry. 
v.  Carl  (1913)  227  U.  S.  639,  33  Sup.  Ct.  391. 

35  See  Cleveland,  etc.,  R.  R.  v.  Henry  (1908)  170  Ind.  94,  99,  100,  83  N.  E.  710. 
3«Catlin  v.  Adirondack  Co.    (N.  Y.  1880)    11  Abb.  N.  C.  377;   Wcrnick  v.  St. 

Louis  &  S.  F.  R.  R.   (1908)   131   Mo.  App.  37,  109  S.  W.  1027;  Blackmer  &  Post 
Pipe  Co.  v.  Mobile  &  O.  R.  R.  (1909)  137  Mo.  App.  479,  119  S.  W.  1. 

37  Schlosscr  v.  Great  Northern  Ry.  (1910)  20  N.  Dak.  406,  127  N.  W.  502. 
rudge  v.'  Northern  Pac.  Ry.    (C.  C.  1911)    189  Fed.  1014;  Chesapeake  &  0. 

v.  Jordan  (1916)  63  Ind.  App.  365,  114  N.  E.  461;  Houston  &  T.  C.  R.  R.  v. 
Commons  (Tex.  Civ.  App.  1913)  160  S.  W.  1107  (semble)  ;  see  Merchants'  Cotton 
Press  Co.  v.  N.  A.  Ins.  Co.  (1894)  151  U.  S.  368,  388.  14  Sup.  Ct.  367. 

39  Cf.  Illinois  Cent.  R.  R.  v.  Messina  (1915)  240  U.  S.  395,  36  Sup.  Ct.  368. 
where  the  plaintiff,  riding  illegally,  was  injured  and  the  court  refused  recovery. 
It  would  seem  as  if  the  policy  of  requiring  a  carrier  to  guard  the  safety  of  the 
public  should  outweigh  the  policy  of  the  Interstate  Commerce  Act.  See  (1916)  16 
Columbia  Law  Rev.  427 
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and  the  tariff  rate.  The  court  said  that  to  allow  such  an  action  would  defeat 
the  purpose  of  the  Interstate  Commerce  Act  to  secure  uniformity  of  rates  and 
prevent  discriminations.  As  previously  mentioned,  the  legal  rate  is  the  tariff  rate,  of 
which  knowledge  is  presumed ;  40  and  the  shipper  cannot  recover  in  contract  the 
difference  between  this  and  the  special  or  misquoted  rate.41  There  would '  seem, 
therefore,  no  reason  for  allowing  the  shipper  in  the  Williams  case  to  recover  the 
same  quantum  of  damages  merely  because  the  action  is  in  name  a  deceit- action, 
though,  in  effect,  accomplishing  the  same  result  as  one  based  on  the  contract.  The 
opportunities  for  side  stepping  the  Act  would  be  too  great  and  a  door  would 
thereby  be  opened  to  rebates  and  discrimination.  The  policy  against  such  in- 
equalities is  so  strong  that  hardship  will  be  worked  on  individuals  for  the  greater 
good  to  all  shippers. 42  There  seems,  indeed,  to  be  a  conflict  between  the  desire  to 
inflict  no  further  penalties  for  violations  than  those  provided  in  the  Act*3  and  the 
desire  to  uphold  its  purpose;  the  latter,  as  evidenced  by  the  instant  cases,  seems  to 
be  prevailing. 


Workmen's  Compensation  Acts  and  the  Law  of  Legal  Cause. — While  one 
contributes  little  by  announcing  that  the  decisions  under  the  workmen's  compensa- 
tion statutes  are  sui  generis  and  largely  irreconcilable,  that  fact  must  be  recognized 
at  the  outset,  and  we  can  at  most  seek  an  explanation  of  this  deplorable  lack  of 
certainty  in  a  branch  of  the  law  where  certainty  is  so  desirable.  It  is  practically 
impossible  to  predict  with  any  degree  of  assurance  what  the  court  will  hold 
until  a  decision  has  been  handed  down  on  the  precise  facts  involved.  Most  of  the 
statutes  in  the  United  States,  modeled  after  the  English  Acts  of  1897  and  1906. 
award  compensation  for  "personal  injury  by  accident  arising  out  of  and  in  the 
course  of  employment/' 2  The  most  difficult  type  of  case,  and  the  one  chiefly 
to  be  discussed  here,  is  that  in  which  the  injury-producing  force  springs  from  a 
source  foreign  to  the  employment ;  the  employment  being  a  contributing  factor 
only  in  that  it  brings  the  workman  into  contact  with  the  force.  Confusion  reigns 
on  this  question  not  only  among  the  various  jurisdictions,  but  even  within  the 
jurisdictions  themselves.2  Proceeding  on  the  assumption  that  the  proper  solution 
is  to  be  found  in  the  application  of  the  rules  of  legal  proximate  cause,  the  courts 
have  applied  the  doctrine  in  varying  fashion,  ranging  from  the  most  progressive  to 
fhe  most  reactionary  interpretations  of  the  rule  of  causation. 

The  lavish  use  of  synonyms  has  added  little  of  positive  value  to  the  defini- 
tion of  the  phrase  "arising  out  of  the  employment."  The  first  English  Act  3  ap- 
plied only  to  certain  hazardous  trades,  the  compensation,  according  to  one  notion, 

40  See  cases  cited  supra,  footnote  20. 

41  Kansas  City  So.  Ry.  v.  Alters  Comm.  Co.,  supra,  footnote  3 ;  and  cases 
cited  supra,  footnotes  25,  26. 

42  See  New  York,  N.  H.  &  H.  R.  R.  v.  York  &  Whitney  Co.,  supra,  foot- 
note 28,  p.  41. 

43  See  §  1  of  the  Elkins  Act,  supra,  footnote  3,  which  provides  monetary 
penalties  for  violations. 

1  For  ,a  representative  statute  see  N.  Y.  Laws  1913,  c.  816.  No  attempt  will  be 
made  to  treat  the  numerous  and  knotty  problems  embraced  in  the  words  "in  the 
course  of  the  employment."  That  phrase  includes:  (1)  the  period  of  employ- 
ment, i.  c.,  at  what  time  the  employee  has  started  on  the  employer's  work  and  at 
what  time  he  has  ceased;  (2)  the  scope  of  the  employee's  work,  i.  e.,  whether  he 
is  engaged  in  doing  his  employer's  work  at  the  time.  To  sustain  a  recovery  it  must 
appear  that  the  iniurv  arose  out  of  the  employment  as  well  as  in  its  course.  Mat- 
ter of  Sacngcr  v.  Locke  (1917)  220  N.  Y.  556,  116  N.  E.  367;  Bryant,  Adm'x.  v. 
Fissel  (1913)  84  N.  J.  L.  72,  86  Atl.  458. 

2  See   (1916)   16  Columbia  Law  Rev.  267. 

3  (1897)   60  &  61   St.  Vict.,  c.  37;  repealed   (1906)   6  St.  Edw.  7,  c.  58. 
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being  for  the  additional  hazard.  The  courts  under  that  statute  required  that  the 
risk  be  peculiar  to  the  particular  hazard  of  the  employment  and  one  that  could 
have  been  foreseen,  the  mere  fact  that  the  employment  was  a  necessary  ante- 
cedent not  being  sufficient.4  The  influence  of  these  early  decisions  is  considerable, 
although  the  tendency  has  been  to  infringe  upon  them.  Thus  it  is  now  held  that  the 
injury  need  not  be  anticipated  or  peculiar  to  the  employment,5  and  a  few  cases 
take  the  more  desirable  view  that  it  need  not  be  shown  that  the  employment  or 
some  condition  connected  with  it  was  the  proximate  cause,  so  long  as  there  is 
some  causal  connection.6  But  the  courts  generally  say  that  the  accident  arises  out 
of  the  employment  only  when  the  risk  might  have  been  contemplated  by  a  reason- 
able person  upon  entering  the  employment  as  incidental  to  it;7  that  "it  must  be 
one  of  the  risks  connected  with  the  employment,  flowing  therefrom  as  a  natural 
consequence  and  directly  connected  with  the  work;"8  that  the  injury  must  follow 
as  a  natural  incident  of  the  work,  and  the  employment  must  be  a  contributing 
proximate  cause.9  However,  the  decisions  often  are  not  in  fact  confined  to  the 
limits  fixed  by  such  language. 

If  a  man's  employment  requires  his  presence  upon  the  streets,  it  involves  an 
exposure  to  the  street  risks.  Where  he  slips  on  the  icy  sidewalk  some  cases 
refuse  compensation  for  the  injury  on  the  theory  that  the  hazard  is  common 
to  the  public  and  not  due  to  his  employment;10  though  this  is  qualified  by  the  rule 
that  constant  exposure  to  the  usual  risk  entails  a  greater  risk  than  that  borne  by 
the  public  in  general,  e.  g.,  daily  use  of  trolley  cars  enhances  the  possibility  of  in- 
jury through  their  instrumentality.11  Similarly,  a  traveling  salesman  was  denied 
an  award  for  injury  caused  by  a  leaking  gas  jet  in  the  hotel  in  which  he  was 
.staying.1-  And  a  grocery  boy,  engaged  in  making  deliveries,  upon  whom  a  house 
fell,  did  not  secure  an  award'.13  These  cases  follow  the  usual  rule  of  proximate 
cause  in  requiring  that  the  duties  of  the  workman  increase  the  probability  of 
being  injured  in  that  fashion.  This  rule  has  been  carried  even  beyond  its  just 
limit  so  as  to  deny  the  claim  of  a  night-watchman  accidentally  shot  by  a  police- 
man pursuing  burglars  operating  in  the  building;11  but  on  the  same  facts  the 
opposite  conclusion  has  properly  been  reached  in  other  cases.15  Many  courts  have 
shown  a  tendency  in  the  street  risks  cases  to  take  a  more  liberal  view  of  causation. 
Compensation  has  been  granted  where  the  claimant  riding  a  bicycle  in  traffic  was 
struck  by  an  automobile,10  and  where  a  driver  of  a  truck  was  run  down  while 
crossing  the  street  to  deliver  a  package,17  or   to   buy   food,18  or   to  enter  another 

i  See  (1912)  25  Harvard  Law  Rev.  328,  518-20.  It  is  to  be  noted  that  the 
New  York  and  other  Acts  award  compensation  in  "hazardous"  trades,  but  the 
number  has   been   so   enlarged  as    to   include   practically   all    employments. 

5  Slate  v.  District  Court   (1915)    129  Minn.  502,  153  N.  W.   119. 

'•See  Reeves  v.  John  A.  Dadv  Corp.   (1921)  95  Conn.  627.  629,   113  All.   162. 

7  See  Weis  Paper  Mill  Co.  v.  Industrial  Covun.  (1920)  293  III.  284,  287,  127 
N    E   732 

s'See  Matter  of  Heitz  v.  Ruppert  (1916)  218  N.  Y.  148.  152,  116  N.  E.  367. 

,JSee  McNicol's  Case  (1913)   215  Mass.  497,  499,  102  N.  E.  697. 

">  Donahue's  Case   (1917)   226  Mass.  595.  116  N.  E.  226. 

"Moron's  Case  (1920)  234  Mass.  566,  125  N.  E.  591. 

"Kass  v.  Hirschberg.  Schutz  &  Co.  (1920)  191  App.  Div.  300,  302.  181  N.  Y. 
Supp.  35;  cf.  Forman  v.  Industrial  Accident  Comm.  (1916)  31  Cal.  App.  441.  160 
Pac.  857. 

"Cooper  v.  Healy   (1916)  2  Ir.  K.  B.  33. 

"llarbroc's  Case'  (1916)  223  Mass.  139.  Ill   N.  E.  709. 

'-Matter  of  Heideman  v.  American  Dist.  Tel.  Co.  (1920)  230  N.  Y.  305.  130 
V  E.  302. 

"Dennis  v.  White  &  Co.  [19171  A.  C.  479;  Kunze  v.  Detroit  Shade  Tree  Co. 
(1916)    192  Mich.  435.  158  N.  W.  851 

'■Miller  v.  Taylor  (1916)    173  App.  Div.  865,  159  N.  Y.  Supp.  999. 

"Sstorc  v.  Stansbury.  Inc.   (1919)   189  App.  Div.  388,  179  N.  Y.  Supp.  586. 
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building.19  Similarly,  an  employee  infected  by  poison  ivy  while  mowing  the  grass 
on  the  railroad's  right  of  way,20  a  wagon  driver  injured  by  stepping  on  a  rusty 
nail  in  the  street,21  and  a  workman  who  slipped  while  crossing  the  ice-covered 
street  from  one  factory  to  another,22  have  been  permitted  to  recover.  An  in- 
jury sustained  through  being  bitten  by  a  dog  on  the  street  has  been  held  within 
the  Act;23  and  a  recovery  was  also  had  in  the  case  where  a  teamster  driving  along 
the  street  was  struck  by  a  beam  falling  from  a  building.24  These  cases  argue  that 
it  is  immaterial  that  the  risk  is  shared  by  all  the  members  of  the  public  using 
the  street  under  like  conditions,  and  that  the  exposure  is  occasional  rather  than 
habitual,  for  the  fact  remains  that  the  execution  of  the  employer's  business  did 
expose  the  workman  to  the  risk  producing  the  injury,  and  hence  it  was  a  risk 
incidental  to  the  performance  of  the  work.25 

The  theory  of  contemplated  incidental  risk  breaks  down  in  one  group  of  cases, 
where  some  test  other  than  that  of  proximate  cause  must  be  found.20  In  the 
recent  case  of  Matter  of  Katz  v.  Kadans  &  Co.  (1922)  232  N.  Y.  420,  134  N.  E. 
330,  a  dairyman's  chauffeur,  while  delivering  goods  in  New  York  City,  was  stabbed 
by  an  insane  man  running  amuck  in  the  street.  The  court,  three  judges  dissenting, 
properly  sustained  an  award,  holding,  however,  that  the  risk,  as  one  of  the 
risks  of  the  street,  was  incidental  to  the  employment.  It  is  difficult  to  see  how 
the  claimant's  employment  increased  the  probability  of  being  attacked  by  an  in- 
sane man ;  and  it  would  seem  that  the  court  does  the  citizens  of  New  York  City 
a  grave  injustice  in  assuming  that  lunatics  bent  on  destruction  are  so  frequent 
as  to  be  a  peril  of  the  streets  like  the  numerous  swiftly  moving  vehicles.-7  Similar 
reasoning  was  employed  in  allowing  compensation  to  a  salesman  killed  by  an  ex- 
plosion at  a  customec's  creamery  where  he  had  gone  to  sell  his  employer's 
products.28 

It  was  not  unnatural  for  the  courts  in  attempting  to  define  "arising  out  of  the 
employment"  in  workmen's  compensation  cases  to  resort  to  the  rules  generally  used 
to  fix  liability  in  injury  cases.     It  is   submitted,   however,   that   the   rules   of   legal 

^Zabriskie  v.  Erie  R.  R.   (1916)  86  N.  J.  L.  266,  92  Atl.  385. 

20  Matter  of  Plass  v.  Central  New  England  R.  R.  (1915)  169  App.  Div.  826,  155 
N.  Y.  Supp.  854,  reifd  on  another  ground   (1917)  221   N.  Y.  472,  117  N.  E.  952. 

21  Putnam  v.  Murrav  (1916)   174  App.  Div.  720,  160  N.  Y.  Supp.  811. 
22Rcdner  v.  Faber   &  Son    (1917)    180  App.   Div.    127,  167   N.   Y.   Supp.  242, 

aff'd  (1918)  223  N.  Y.  379,  119  N.  E.  842. 

23  Chandler  v.  Industrial  Cotnm.  (1919)   55  Utah  213,  184  Pac.  1020. 
24Mahozmld  v.  Thompson-Starrett  Co.   (1916)   134  Minn.  113,   158  N.  W.  913. 

25  See  Dennis  v.  White  &  Co.,  supra,  footnote  16,  pp.  482-3. 

26  An  act,  or  situation,  or  series  of  tasks,  is  here  regarded  as  the  proximate 
cause  of  an  injury  when  it  increases  the  probability  of  the  occurrence  of  that  in- 
jury in  that  fashion. 

27  Of  course,  strictly  speaking,  since  there  are  more  people  on  the  streets 
than  in  one's  home,  the  mathematical  chance  of  being  injured  by  an  insane  person 
while  on  the  streets  is  greater.  But  the  probability  of  being  so  injured  is  so 
small  that  it  can  hardly  be  termed  a  peril  of  the  streets. 

28  Matter  of  Cain  v.  United  Breeders  Co.  (1918)  224  N.  Y.  569,  120  N.  E.  858; 
cf.  Rockford  Hotel  Co.  v.  Industrial  Comm.    (1921)   300  111.  87,   132  N.  E.  759. 

An  award  was  made  to  the  dependents  of  a  salesman  who  was  drowned  when 
the  Lusitania,  on  which  he  engaged  passage  for  a  business  trip,  was  torpedoed. 
Foley  v.  Home  Rubber  Co.  (19171  89  N.  J.  L.  474,  99  Atl.  624;  but  cf.  Cooper  v. 
North-Eastern  Ry.  (1915)  32  T.  L.  R.  131,  in  which  case  recovery  was  denied  to  a 
locomotive  engineer  struck  by  a  shell  during  a  German  bombardmen*  of  a  town ; 
and  Allcock  v.  Rogers   (1918)    Weekl.  No.  96. 

In  the  law  of  torts  the  intervening  malicious  acts  of  a  third  person  usually 
relieve  the  prior  actor  from  liability  and  the  Cunard  Co.  was  not  held  liable  in  an 
action  for  negligence  by  victims  of  the  Lusitania  disaster,  thus  demonstrating  that 
a  different  rule  is  applied  in  compensation  cases.  See  The  Lusitania  (D.  C.  1918) 
251  Fed.  715,  732. 
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cause  as  developed  in  the  tort  branch  of  the  law  have  no  application  whatsoever 
in  this  type  of  case,  and  that  it  is  error  to  proceed  on  that  basis  in  determining 
the  meaning  of  the  words.  At  the  outset  it  must  be  borne  in  mind  that  the  com- 
pensation statute  had  its  origin  on  the  continent  of  Europe,  the  first  one  being 
enacted  in  Germany  in  1884,  and  hence  is  not  a  statute  codifying  common  law 
rules  with  a  common  law  apperceptive  background.  The  basic  idea  is  to  add  to 
the  cost  of  production  the  inevitable  wear  and  tear  on  the  human  mechanism  along 
with  the  depreciation  of  machinery  of  steel  and  iron.  The  loss,  therefore,  should 
be  replaced  regardless  of  technical  common  law  rules.  The  Act  substitutes  a  fixed 
scale  of  compensation  in  place  of  the  uncertain  verdict  of  the  jury,  and  compensa- 
tion is  awarded  in  the  nature  of  insurance.  Further,  the  law  of  legal  cause,  in 
placing  liability  for  a  wrongful  act,  was  developed  in  conjunction  with  the  law  of 
negligence.  Under  the  compensation  acts  there  is  liability  irrespective  of  fault. 
These  statutes  require  an  interpretation  which  takes  into  consideration  their 
foreign  inception  and  sociological  nature ;  therefore,  legal  cause  refinements  from 
the  field  of  torts  are  irrelevant.  It  was  doubtless  intended  by  the  enactors  that 
compensation  awards  should  be  automatic  in  their  nature  and  settled  out  of  court, 
but  the  reports  are  crowded  with  cases  demanding  interpretations  of  the  trouble- 
some phrase  on  each  new  specific  state  of  facts.  In  view  of  the  theory  of  the  Act 
it  is  lamentable  that  recovery  should  be  made  to  depend  on  the  mental  vagaries  of 
that  greatest  of  legal  fictions — "a  reasonable  man."  29 

A  few  states  have  attempted  to  remedy  the  defect  by  omitting  the  words 
"arising  out  of"  from  the  statutes,  thus  apparently  awarding  compensation  for  all 
accidental  injuries  sustained  in  the  course  of  the  employment.30  There  is,  how- 
ever, an  important  difficulty  with  such  a  statute.  Suppose  claimant  A  while 
walking  along  the  street  on  a  business  errand  is  shot  by  B,  angered  because  A  has 
stolen  his  sweetheart.  Although  A  is  engaged  in  the  course  of  his  employment, 
he  ought  not  be  entitled  to  compensation.31  The  purpose  of  the  Act  is .  not  to 
insure  A's  life  or  person  generally,  but  to  insure  him  against  industrial  accident. 
Some  degree  of  causal  connection  is  necessary  although  it  should  be  made  as  slight 
as  reasonably  possible  by  a  proper  interpretation  of  the  words  of  the  statute.32 
The  much  maligned  "but  for"  rule  is  of  value  in  this  connection  in  supplying  a 
desirable  test.  So  long  as  the  duties  of  the  workman  were  a  contributing  factor, 
a  link  in  the  chain  of  causation,  compensation  should  be  awarded.  For  only  then 
are  the  words  "arising  out  of  the  employment"  so  interpreted  as  to  effectuate  the 
purpose  and  spirit  of  the  compensation  statutes  which  effect  a  transition  from 
the   realm   of   the   common    law,    with    its   rigorous    rules    of    logic   and    mechanical 

-'■>  See  Matter  of  Hcitz  v.  Ruppcrt.  supra,  footnote  8,  p.  153.  to  the  effect  that 
each  case  must  to  a  certain  extent  stand  alone,  and  that  conflicting  inferences  by 
the  triers  of  facts  are  possible  from  the  same  circumstances,  thereby  justifying 
different  conclusions.     This  is  borrowed  directly  from  the  law  of  negligence. 

30  See  Stcrtz  v.  Industrial  Ins.  Co  mm.  (1916)  91  Wash.  588,  593-4,  158  Pac. 
256;  Lumbermen's  Reciprocal  Ass'n  v.  Behnken  (Tex.  Civ.  App.  1920)  226  S.  W. 
154. 

31  But  see  Industrial  Comm.  of  Ohio  v.  Wcigandi  (Ohio  1921)  130  N.  E.  38, 
39,  where  the  court  in  a  dictum  says  that  though  there  wras  no  provision  that  the 
injury  had  to  arise  out  of  the  employment,  there  had  to  be  some  causal  connection 
and  that  therefore  there  could  be  no  recovery  in  the  supposititious  case;  cf.  Matter 
of  Scholtzhauer  v.  C.  &  L.  Lunch  Co.  (1922)  233  N.  Y.  12,  134  N.  E.  701.  To 
argue  that  such  an  injury  would  not  be  an  "accident"  within  the  meaning  of  the 
statute  seems  unsound.  Where  a  watchman  was  intentionally  shot  and  murdered, 
the  court  held  it  came  within  the  meaning  of  "accidental."     Western  Metal  Supplv 

v.   Pillsbury   (1917)    172  Cal.  407,  156  Pac.   491;  Mechanics'   Furniture  Co.  v. 

Industrial  Board  (1917)  281  111.  530,  117  N.  E.  986.  This  problem  of  intent  is 
also  present  in  the  instant  case. 

32  See    (1914)    14  Columbia   Law  Rev.  648.  650 
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jurisprudence,  to  the  field  of  sociology  with  its  more  humane  principles  of  utili- 
tarian justice.  In  complete  accord  with  the  principle  of  liberal  construction  33  of 
such  statutes,  the  instant  case  represents  the  most  enlightened  and  commendable 
view. 


Territorial  Limits  and  the  Scope  of  Employment. — A  master  is  liable  tor 
the  torts  of  his  servant  committed  within  the  scope  of  the  latter's  employment.1 
Several  theories  have  been  urged  in  explanation  of  the  imposition  of  this  liability, 
but  the  reason  seems  to  be  a  more  or  less  arbitrary  one,  finding  its  basis  in  some 
sort  of  public  policy.2  Simple  of  statement  as  the  rule  is,  its  application  has  given 
rise  to  much  difficulty  and  confusion,3  especially  in  those  cases  having  to  do  with 
the  servant's  departure  from  the  territorial  boundaries  prescribed  by  his  em- 
ployment. 

Suppose  an  automobile  owner  tells  his  chauffeur  to  drive  from  40th  Street 
along  5th  Avenue  to  80th  Street  and  thence  back  to  40th  Street,  retracing  the 
same  route.  How  far  may  the  servant  depart  from  this  prescribed  route  with  a 
view  to  accomplishing  a  purpose  of  his  own  without  relieving  the  master  from  lia- 
bility for  his  acts?     This  presents  simply  the  problem  to  be  considered. 

There  are  certain  general  principles  of  law  applicable  in  all  these  cases,  re- 
gardless of  the  variation  presented  by  the  particular  facts  of  the  case  at  hand.  The 
servant  need  not  be  entirely  motivated  by  a  desire  to  further  the  interests  of  his 
master  in  order  to  subject  the  latter  to  liability.  If,  in  general,  he  is  doing  the 
master's  work,  the  latter  is  still  liable  for  his  tortious  misconduct  even  though 
at  the  same  time  he  is  effectuating  a  purpose  of  his  own.4  The  factual  circum- 
stances affording  most  frequent  opportunity  for  the  application  of  this  doctrine 
arise  where  the  servant,  having  been  sent  from  one  point  to  another,  takes  a 
longer  route  than  is  necessary,  but  in  the  same  general  direction,  with  a  view  to 
doing  an  errand  of  his  own  as  well  as  the  work  of  his  master.  In  such  cases,  if 
the  deviation  is  not  an  unreasonable  or  improbable  one,  the  servant  is  said  to  be 
executing  the  business  of  his  master  improperly,  but  nevertheless  to  be  still  within 
the  scope  of  his  employment.5  How  far  off  the  proper  route  he  may  go  is  a 
question  of  fact.  Where  the  deviation  is  either  slight  or  marked  and  unusual  the 
court  will  determine  the  question  as  a  matter  of  law ;  cases  between  these  two 
extremes  are  left  to  the  jury.6 


33  See  Matter  of  Heitc  v.  Ruppert,  supra,  footnote  8,  p.  154;  Chandler  v.  In- 
dustrial Comm.,  supra,  footnote  23,  p.  217. 

1  See  Wood.  Master  and  Servant    (1877)   §  277. 

-  For  various  theories  as  to  the  basis  of  this  liability  see  Holmes,  Collected 
Legal  Papers  (1921)  c.  2,  esp.  pp.  101  et  seq.;  (1893)  7  Harvard  Law  Rev.  107; 
(1896)  9  Harvard  Law  Rev.  507,  519-20;  see  also  2  Mechem,  Agency  (2d  ed.  1914) 
§§  1856  et  seq.;  Wood,  he.  cit. 

3  See  Raynor  v.  Mitchell  (1877)  L.  R.  2  C.  P.  D.  357,  359— "The  cases  which 
have  arisen  upon  this  subject  have  from  the  earliest  time  been  productive  of  much 
astute  and  interesting  discussion  in  courts  of  law,  and  eminent  judges  have  differed 
widely  in  their  decisions.  It  has  always  been  a  matter  of  extreme  difficulty  to  apply 
the  law  to  the  ever-varying  facts  and  circumstances  which  present  themselves." 

*Clawson  v.  Picrcc-Arrow  Motor  Car  Co.  (1921)  231  N.  Y.  273,  131  N.  E.  914; 
Joel  v.  Morison  (1834)  6  C.  &  P.  *501 ;  see  cases  cited  infra,  footnote  5. 

5  Quinn  v.  Power  (1882)  87  N.  Y.  535;  Haves  v.  Wilkins  (1907)  194  Mass.  223, 
80  N.  E.  449;  Ritchie  v.  Waller  (1893)  63  Conn.  155,  28  Atl.  29;  Williams  v. 
Kochler  &  Co.  (1899)  41  App.  Div.  426,  58  N.  Y.  Supp.  863;  Geraty  v.  National 
Ice  Co.  (1897)  16  App.  Div.  174,  44  N.  Y.  Supp.  659.  In  all  these  cases  the  accident 
happened  when  the  servant  was  off  the  prescribed  or  most  direct  route,  at  a  place 
not  necessitated  by  his  employment,  but  yet  in  the  same  general  direction  to  which 
his  duty  called  him. 

c  See  Ritchie  v.  Waller,  supra,  footnote  5,  p.  161. 
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Where  the  departure  is  such  that  it  shows  the  servant  to  be  impelled  solely  by 
his  own  interests,  the  master  is  not  liable.  Such  a  departure  would  be  where  the 
sen-ant  goes  off  in  an  entirely  different  direction  from  the  one  ordered.  With  his 
mind  intent  wholly  on  the  objective  of  his  own  purposes,  and  every  foot  he 
travels  taking  him  farther  away  from  the  accomplishment  of  his  master's  business, 
in  no  sense  can  he  be  said  to  be  working  for  his  employer  while  thus  engaged. 
A  servant  so  acting  is  said  to  have  abandoned  his  employment,  thus  relieving  his 
master  from  liability  while  the  abandonment  continues.7 

Assuming  there  has  been  an  abandonment,  when  does  the  servant  re-enter  the 
scope  of  his  employment,  thereby  making  the  master  responsible  for  his  acts? 
Leading  English  cases  have  held  that  the  relationship  of  master  and  servant  does 
not  re-attach  until  the  employee  has  returned  to  the  point  of  departure.8  In  this 
country  the  courts  are  divided.  It  has  been  held  that  the  master  is  again  liable 
the  moment  the  servant  has  accomplished  the  object  of  his  departure  and  has 
started  to  return.9  Others,  while  they  do  not  go  this  far,  hold  that  he  need  not 
have  regained  the  point  of  departure  before  he  will  again  be  within  the  scope  of 
his  employment.10  The  rule  by  which  such  courts  are  guided  has  been  very  clearly 
stated  as  follows :  "Where  there  has  been  a  temporary  abandonment  ...  the 
servant  cannot  ordinarily  be  said  to  have  returned  to  his  master's  service  until  he 
has,  compatible  with  his  regular  or  lawful  duties,  at  least,  reached  a  point  in  a 
zone  within  which  his  labors  would  have  been  consistent  with  an  act  of  deviation 
merely  had  the  original  act  been  such  in  its  other  circumstances  as  to  have  been 
one  of  deviation  and  not  one  of  temporary  abandonment."  1L 

Other  courts  refuse  to  hold  the  master  liable  where  the  servant  has  not  regained 
the  place  from  which  he  departed.12  The  argument  in  support  of  this  view  is  as 
follows:  The  journey  of  a  servant  who  goes  off  on  a  mission  of  his  own  is  an 

7  Storey  v.  Ashton  (1869)  L.  R.  4  Q.  B.  476;  Sheridan  v.  Charlick  (N.  Y. 
1872)  4  Daly  338;  Reilly  v.  Connable  (1915)  214  N.  Y.  586,  108  N.  E.  853;  McCarthy 
v.  Timmins  (1901)  178  Mass.  378,  59  N.  E.  1038;  Stone  v.  Hills  (1877)  45  Conn. 
44;  Northup  v.  Robinson  (1912)  33  R.  I.  496,  82  Atl.  392;  Riley  v.  Roach  (1912) 
168  Mich.  294,  134  N.  W.  14;  Donnelly  v.  Yuille  (1921)  197  App.  Div.  59,  188 
N.  Y.  Supp.  603;  Wills  v.  Belle  Ewart  Ice  Co.  (1906)  12  Ontario  Law  Rep.  526. 
The  early  English  case  of  Storey  v.  Ashton  is  quite  typical  of  all  in  this  group. 
The  master  sent  his  carman  and  clerk  with  a  horse  and  cart  to  deliver  wine  and 
bring  back  some  empty  bottles.  On  the  homeward  journey,  when  about  a  quarter 
of  a  mile  from  the  master's  establishment,  the  carman  was  induced  by  the  clerk 
to  drive  in  an  opposite  direction  on  an  errand  for  the  latter.  While  on  the  way 
they  negligently  ran  over  a  child.  It  was  held  that  the  master  was  not  respon- 
sible. 

8  Mitchell  v.  Crasweller  (1853)  13  C.  B.  *237 ;  Ravnor  v.  Mitchell,  supra,  foot- 
note 3;  but  cf.  O'Reilly  v.  McCall  (1909)  2  Ir.  K.  B.  42. 

9  B armor e  v.  Railzvax  Co.  (1904)  85  Miss.  426,  38  So.  210;  cf.  Jones  v.  Weigand 
(1909)  134  App.  Div.  644,  119  N.  Y.  Supp.  441;  Merritt  v.  Hepenstal  (1895)  25 
Can  Sup  Ct  150.  For  a  different  interpretation  of  the  Barmore  case,  see  Dock- 
weiler  v.  American  Piano  Co.  (1916)  94  Misc.  712,  718-20,  160  N.  Y.  Supp.  270. 

™  Riley  v.  Standard  Oil  Co.  of  N.  Y.  (1921)  231  N.  Y.  301,  132  N.  E.  97; 
McKiernan  v.  Lehmaier  (1911)  85  Conn.  Ill,  81  Atl.  969;  Devine  v.  Ward  Baking 
Co.  (1914)   188  III.  App.  588;  Dockweiler  v.  American  Piano  Co.,  supra,  footnote  9 

11  See  Dockweiler  v.  American  Piano  Co.,  supra,  footnote  9,  p.  720. 

^Danforth  v.  Fisher  (1908)  75  N.  H.  Ill,  71  Atl.  535;  Patterson  v.  Kates 
(D.  C.  1907)  152  Fed.  481;  Hartnett  v.  Gryzmish  (1914)  218  Mass.  258,  105  N.  E. 
988;  Colwell  v.  Aetna  Bottle  &  Stopper  Co.  (1912)  33  R.  I.  531.  82  Atl.  388; 
Symington  v.  Sipes  (1913)   121  Md.  313,  88  Atl.  134. 

Where  the  master  allowed  his  servant  to  take  his  auto  home  overnight  and 
the  servant  while  on  the  way  to  work  next  morning  injured  the  plaintiff,  the  New 
York  Court  of  Appeals  by  a  four  to  three  decision  held  that  the  master  was  not 
liable  under  the  Workmen's  Compensation  Act.  Matter  *f  Schultz  v.  Champion  W. 
&  Mfg.  Co.  (1921)  230  N.  Y.  309,  130  N.  E.  304.  But  where  the  master  lent  his 
auto  to  his  servant  to  go  fro  dinner  so  that  the  servant  might  get  back  to  work 
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indivisible  entity  made  up  of  a  going  which  contemplates  a  returning,  the  return- 
ing being  as  much  a  part  of  the  journey  as  the  going.  But  whether  a  returning 
is  contemplated  or  not,  the  going  gives  rise  to  a  duty  to  return  and  this  obliga- 
tion arises  out  of  the  wrongful  going,  not  out  of  the  contract  of  service — nor  is 
it  contemplated  by  it.13  The  courts  which  reach  the  opposite  conclusion  contend  that 
the  whole  doctrine  of  respondeat  superior  is  illogical ;  that  the  master  in  most  cases 
where  he  is  held  liable  is  in  no  way  responsible  for  the  servant's  wrong;  that  if  you 
are  going  to  hold  the  master  when  the  servant  takes  a  round-about  route,  why  should 
you  free  him  when  the  servant  is  no  farther  away  from  the  route  prescribed,  simply 
because  he  is  returning  from  a  departure?  Given  the  fact  that  the  servant  intends 
to  do  his  master's  work,  if  he  is  within  a  certain  radius  of  his  prescribed  territory, 
why,  they  ask,  should  not  the  master  be  held  liable  where  the  servant  has  depart- 
ed and  is  returning  as  well  as  where  he  is  proceeding  extra  viamf  It  is  further 
objected  that  any  other  rule  makes  no  provision  for  those  cases  where  the  servant, 
after  he  has  completed  the  object  of  his  personal  mission,  takes  another  and 
often  more  convenient  route  to  the  destination  prescribed  by  his  employment, 
and  never  does  return  to  the  place  from  whence  he  departed  on  the  "frolic  of 
his   own." 

While  the  force  of  these  latter  contentions  is  very  appealing,  it  is  difficult 
to  refute  the  logic  of  those  who  maintain  that  the  return  is  as  much  a  part  of  the 
personal  errand  as  the  going.  The  New  York  Court  of  Appeals  in  adopting  the. 
opposite  view  layed  great  stress  on  the  fact  that  the  entire  distance  traversed  by 
the  servant  on  his  personal  journey  was  comparatively  short.14  Adopting  this  as 
a  test,  the  law  loses  its  value  as  a  certain  guidance  for  determining  liability.  Since 
some  point  must  be  fixed  as  that  at  which  the  servant  re-enters  his  scope  of  em- 
ployment certainly  the  most  convenient  place  would  seem  to  be  that  point  at 
which  he  left,  and  the  "zone  rule"15  should  be  applied  only  in  those  instances 
where  it  is  not  possible  to  apply  any  other,  i.  e.,  where  the  servant  never  does 
return  by  way  of  the  route  over   which  he   departed. 

That  great  uncertainty  results  from  any  attempt  to  apply  the  New  York  view 
to  the  ever-changing  facts  that  are  constantly  arising  may  be  seen  in  the  recent 
case  of  Benevento  v.  Poertner  Motorcar  Co.  (App.  Div.  1st  Dep't.  1922)  192  N. 
Y.  Supp.  338.  The  defendant's  chauffeur  was  ordered  to  go  to  Newark,  N.  J.  to 
bring  back  an  automobile  to  the  defendant's  store  near  56th  Street  and  Broadway 
in  New  York.  The  chauffeur  obtained  the  car  and  came  back  from  New  Jersey 
over  the  42nd  Street  ferry.  Instead  of  going  directly  to  the  defendant's  store,  as 
he  had  been  ordered,  he  started  for  his  home  at  West  136th  Street,  to  get 
some  money  for  his  lunch.  When  he  reached  80th  Street,  which  is  over  a  mile 
north  of  the  defendant's  store,  and  while  he  was  still  proceeding  toward  his 
own  home,  he  negligently  caused  the  death  of  the  plaintiff's  decedent.  From  a 
judgment  for  the  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  the 
defendant  appealed.  The  judgment  for  the  plaintiff  was  affirmed,  two  judges 
dissenting.  In  Perlmutter  v.  Byrne  (1st  Dep't  1920)  193  App.  Div.  769,  184  N.  Y. 
Supp.  580,  where  the  facts  were  closely  analogous,  the  same  court  reached  an  op- 
posite result.16 

quicker  the  master  was  held  liable.     Snyder  v.  Eriksen   (1921)    109  Kan.  314,   198 
Pac.  1080. 

13  For  a  very  able  argument  in  favor  of  this  view,  see  the  dissenting  opinion 
in  Barmore  v.  Railway  Co.,  supra,  footnote  9. 

14  See  Riley  v.  Stayidard  Oil  Co.  of  N.  Y .,  supra,  footnote  10,  pp.  305-6. 

15  See  Dockweiller  v.  American  Piano  Co.,  supra,  footnote  9,  p.  720. 

16  Cf.  Campbell  v.  Warner  (1922)  192  N.  Y.  Supp.  404. 


576  COLUMBIA  LAW  REVIEW 

The  decision  in  the  instant  case  is  not  surprising  in  view  of  the  language  of  the 
Court  of  Appeals  in  Riley  V.  Standard  Oil  Co.  of  N.  )'.17  But  it  is  submitted  that 
the  Appellate  Division  went  much  further  in  its  enlargement  of  the  master's  re- 
sponsibilities than  the  Court  of  Appeals  intended.  In  any  event,  as  evidenced  by 
these  decisions,  the  law  in  New  York  on  this  question  is  in  a  chaotic  state  and  it 
remains  for  the  Court  of  Appeals  to  define  more  definitely  the  limits  of  the  doc- 
trine laid  down  in  the  Riley  case. 


"Persons  Interested"  Under  the  Limited  Partnership  Act.— In  the  analysis 
of  any  case  involving  a  limited  partnership,  two  questions  must  be  asked :  First, 
would  the  person  claiming  exemption  as  a  special  partner  be  liable  at  common 
law  where  limited  partnerships  were  unknown?1  Second,  assuming  that  he  would 
be  liable  at  common  law  as  a  partner,  has  he  complied  with  the  terms  of  the  Lim- 
ited Partnership  Act  so  as  to  avoid  this  liability? 

At  early  common  law  the  sharing  of  the  profits  of  the  enterprise  was  the  test 
of  the  defendant's  liability  as  a  partner.  This  test  was  first  proposed  in  the  case 
of  Grace  v.  Smith'-  and  later  reaffirmed  in  Wdugh  v.  Carver?  The  rule  proving 
too  harsh,  exceptions  to  its  application  were  soon  made 4  and  doubts  were  ex- 
pressed as  to  the  soundness  of  the  rule  itself.  In  Cox  v.  Hickman  5  a  new  test  was 
proposed.  Paraphrasing  the  language  of  Lord  Cranworth,  the  real  ground  of  lia- 
bility is,  that  the  trade  has  been  carried  on  by  persons  acting  in  behalf  of  the  party 
sought  to  be  charged  as  a  partner ;  that  is,  that  a  situation  analogous  to  a  case  of 
an  undisclosed  principle  has  been  created.  By  this  test  the  defendant  would  be 
liable  only  if  he  were  an  entrepreneur. fi  The  test  of  a  partnership  under  the  New 
York  law  was  that  of  Waugh  v.  Carver.1  With  the  adoption  of  the  Uniform 
Partnership  Act  the  law  of  New  York  was  changed 8  and  today  New  York  has 
the  Cox  v.  Hickman  test.9 

An  agreement  among  all  the  parties  that  they  are  to  be  co-enterprisers  is  a 
condition  precedent  to  the  existence  of  every  partnership.  Without  this  agreement 
no  partnership  e-xists.  even  though  one  of  the  persons  has  all  of  the  requirements 
of   an    enterpriser.10      So   in    all    partnership    cases    that    arise,    general   as    well    as 

4:  cec  supra,  footnote  10,  p.  305-6. 


1  See  Coopc  v.  Eyre  (1788)  1  H.  Bl.  37;  Jacquin  v.  Buisson  (N.  Y.  1855)  11 
How.  Pr.  385,  393. 

-  (1775)   2  W.  Bl.  998.  3  (1793)  2  H.  Bl.  235. 

4  The  same  court  that  decided  Waugh  v.  Carver  felt  that  a  broker  who  sold 
goods  and  was  to  have  for  his  own  profit  whatever  sum  he  could  get  for  them 
above  a  stipulated  price  was  not  a  partner  of  the  owner.  Benjamin  v.  Porteus 
(1796)  2  H.  Bl.  590;  see  also  Dry  v.  Boswdl  (1808)  1  Camp.  329,  330;  Mair  v. 
Glcnnie  (1815)  4  M.  &  S.  240  (scmble) . 

'•>  (1860)  8  H.  L.  Cas.  268. 

,;  For  a  person  to  be  an  enterpriser  it  is  suggested  that  he  must  share  all  or 
a  majority  of  the  following  elements  of  the  business:  profits,  losses,  control, 
ownership  of  assets.  By  ownership  is  meant  ownership  of  the  same  interest — c.  g.. 
the  mortgagor  and  a  mortgagee  do  not  share  ownership ;  neither  do  trustee  and 
cestui  que  trust;  but  co-mortgagors  share  the  same  interest,   as   do  co-trustees. 

7  In  the  case  of  Champion  v.  Bostwick  (N.  Y.  1837)  18  Wend.  175,  the  test 
applied  seems  to  be  that  of  IVaugh  v.  Carver.  In  Burckle  v.  Eckhart  (N.  Y. 
1845)  1  Denio  337,  the  court  discusses  the  Cox  v.  Hickman  test,  supra,  footnote  6, 
but  finally  goes  back  to  the  Waugh  v.  Carver  test.  The  court  says  that  in  this 
case  profits  were  given  in  compensation  for  services,  thus  coming  under  the 
exception  mentioned  supra,  footnote  4.  In  Smith  v.  Wright  (N.  Y.  1854)  4  Abb. 
App.  274,  the  court  clearly  followed  Waugh  v.  Carver. 

u  Uniform   Partnership   Act,   §   7    (4).  9  Supra,  footnote  6. 

'o  Burnett  v.  Snxder  (1880)  81  N.  Y.  550;  Wild  v.  Davenport  (1886)  48  N.  J. 
L.   129,  7  Atl.  295;  Uniform   Partnership  Act,  §   18    (g). 
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limited,  we  must  ask  whether  such  an  agreement  has  been  made.  It  it  has  we 
must  proceed  to  determine  whether,  by  the  terms  of  this  agreement,  the  defendant 
has  a  majority  of  the  elements  of  an  entrepreneur.  Only  if  these  two  requisites  are 
present,  is  he  liable  for  firm  debts. 

In  the  recent  case  of  Crehan  v.  Megargel  (1st  Dep't  1922)  199  App.  Div.  649, 
192  N.  Y.  Supp.  290,  the  defendants  had  paid  money  to  one  M  to  invest  in  a  limited 
partnership  under  a  trust  agreement.  This  provided  that  the  money  was  to  be 
invested  as  his  own,  that  the  subscribers  were  without  right  to  make  demands 
upon  the  firm,  that  the  money  so  paid  was  to  be  subject  to  the  debts  of  the 
partnership,  and  that  trust  receipts  were  to  be  issued  by  the  trustee  to  the  sub- 
scribers. If  M  received  any  profits  they  were  to  be  divided  among  the  holders  of 
the  trust  receipts.  A  false  statement  was  made  in  the  certificate  of  partnership, 
thereby  making  the  "persons  interested  therein"  liable  as  general  partners  under 
§  34  of  the  Partnership  Law.11  In  an  action  by  a  firm  creditor,  the  defendants 
were  held  not  liable  because  they  were  not  "persons  interested"  within  the  mean- 
ing of  the  Statute. 

It  does  not  appear  affirmatively  that  the  general  partners  were  parties  to  the 
trust  agreement,  nor  does  it  seem  that  they  were  even  cognizant  of  it,  although  this 
latter  fact  would  make  no  difference  if  they  were  not  parties  to  the  agreement. 
The  case,  therefore,  might  be  supported  under  the  rule  that  all  the  partners  were 
not  parties  to  the  agreement.12  But  assuming  that  they  were,  can  it  be  said  that 
the  defendants  had  a  major  number  of  the  elements  necessary  to  make  them 
entrepreneurs?  Certainly  they  shared  both  profits  and  losses,  but  they  had  no 
control   in  the  business  and   did   not  share  the  ownership.1- 

It  seems  from  the  analysis  that  the  decision  may  be  sustained  on  either 
of  two  grounds.  First,  the  defendants  merely  shared  profits  and  losses  with 
M  and  were  not  co-enterprisers  with  the  other  members  of  the  firm,  especially 
since  all  the  partners  were  not  parties  to  this  agreement.  Merely  sharing  prohts 
and  losses  with  M,  they  could  not  be  held  liable  for  firm  debts  under  any 
circumstances.  Second,  assuming  that  all  the  general  partners  were  parties  to 
the  trust  agreement,  the  defendants  could  not  be  liable  because  they  possess 
Dnly  two  of  the  four  elements  necessary  to  make  one  an  enterpriser.  The 
burden  of  proving  them  co-enterprisers  is  on  the  plaintiff  and.  having  proved  the 
existence  of  only  two  of  the  four  essential  elements,  he  has  not  brought  forth 
sufficient  proof  to  sustain  his  allegation  that  the  defendant  is  a  partner,  it  seems, 
therefore,  that  we  are  led  inexorably  to  the  conclusion  that  never,  under  this  sort 
of  an  arrangement,  could  the  defendants  be  liable. 

But  assuming  that  a  defendant  could  be  held  liable  as  a  general  partner  ac 
common  law,  has  he  so  complied  with  the  Limited  Partnership  Act  that  by  virtue 
of  this  compliance  he  is  able  to  avoid  liability?  This  depends  largely  upon  the 
interpretation  placed  upon  the  Statute.  Some  courts  take  the  view  that  the  Statute 
being  in  derogation  of  the  common  law,  must  be  strictly  interpreted;14  others,  ana 
by  far  the  greater  number  regard  the  statute  as  remedial  in  its  nature  and  in  con- 
struing it  devote  more  attention  to   substance   than   form.15 

'     "  N.  Y.  Partnership  Law  §  94. 

12  See  cases  supra,  footnote  10. 

13  As  suggested  in  footnote  6,  trustee  and  cestui  que  trust  do  not  share  the 
same  interest.  Together  they  may  hold  the  same  interest,  but  they  do  not  share 
it  as  they  would  if  they  were  co-trustees  or  co-cestuis  que  trust.  Neither  did  the 
defendants  share  the  control  of  the  business. 

14  In  Jacquin  v.  Buisson.  supra,  footnote  1,  p.  393,  Hoffman,  /.  speaks  of  the 
common  law  as  a  "strong  enemy  of  limited  partnerships."  Similar  views  are  ex- 
pressed in  Pierce  v.  Bryant   (Mass.  1862)   5  Allen  91,  93,  94. 

15  See  White  v.  Eiseman  (1892)  134  N.  Y.  101.  103.  31  N.  E.  276,  277;  Clapp  v. 
Lacey  (1868)  35  Conn.  463,  466. 
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From  an  examination  of  the  cases  it  appears  that  the  purpose  of  the  Statute 
is  twofold ;  first,  the  bringing  together,  for  mutual  and  public  benefit,  of  men  of 
enterprise  and  skill  but  little  or  no  capital,  and  those  having  money  for  investment 
provided  that  in  so  doing  they  do  not  subject  themselves  to  unlimited  liability; 
second,  the  protection  of  that  part  of  the  public  who  deal  with  and  trust  the 
firm.  It  is  evident  that  the  type  of  construction  best  suited  to  the  attainment  of 
one  of  these  two  objects  may  be  totally  different  from  the  one  desirable  for  the 
attainment  of  the  other.  Thus,  provisions  which  cannot  affect  the  rights  of  third 
parties  will  be  liberally  construed,  so  as  not  to  forfeit  the  protection  of  the 
Statute  without  reason;  provisions  for  the  protection  of  third  parties  ought  to  be 
liberally  construed  in  favor  of  such  persons,  which  means  strictly  against  the 
special  partner.1 '• 

Among  the  requirements  of  the  Statute  are  the  filing  of  a  certificate  which 
must  state  (1)  the  name  under  which  the  partnership  is  to  be  conducted;  (2)  the 
general  nature  of  the  business  to  be  transacted ;  (3)  the  names  and  residences  of 
all  the  partners,  specifying  which  are  general  and  which  special;  (4)  the  amount 
of  capital  contributed  by  the  special  partners;  (5)  the  time  at  which  the  partner- 
ship is  to  begin  and  end.  It  also  requires  an  affidavit  of  one  or  more  of  the  gen- 
eral partners  that  the  sum  specified  in  the  certificate  has  been  actually17  and  in 
good  faith  paid  in  cash  by  the  special  partners.18  If  any  false  statement  be  made 
in  such  certificate  or  affidavit  the  persons  interested  in  the  partnership  shall  all 
be  liable  as  general  partners.10 

In  interpreting  the  Statute,  undoubtedly  defects  of  form  can  be  overlooked 
and  disregarded  but  those  of  substance  cannot.  However,  it  is  not  easy  to  deter- 
mine what  is  form  and  what  substance.20  Thus,  interpretation  of  the  phrase 
"actually    paid    in    cash"    has    resulted    in    considerable    conflict    of    opinion.21      It 

™Cummings  v.  Hayes    (1902)    100   111.   App.   347. 

17  N.   Y.   Partnership   Law,   §  91. 

™  Ibid.  ™  Ibid.,  §  94. 

20  The  publication  of  the  surname  "Argall"  as  "Argale"  is  a  substantial  com- 
pliance with  the  Statute.  Bourn  v.  Argall  (N.  Y.  1840)  24  Wend.  496.  Stating 
that  capital  has  been  "actually  paid"  is  equivalent  to  "paid  in  cash."  Johnson  v. 
McDonald  (N.  Y.  1855)  2  Abb.  Pr.  290.  An  unintentional  publishing  of  Novem- 
ber for  October  for  the  commencement  of  a  partnership  where  no  harm  is  done 
is  immaterial.     Madison  County  Bank  v.  Gould  (N.  Y.  1843)   5  Hill  309. 

But  a  correct  statement  of  the  amount  of  capital  contributed  by  the  limited 
partner,  even  though  the  mistake  was  the  fault  of  the  third  person,  is  essential. 
Smith  v.  Argall  (N.  Y.  1844)  6  Hill  479,  aff'd  (N.  Y.  1846)  3  Denio  435.  The 
duration  of  the  partnership  and  the  names  of  the  parties  interested,  whether  as 
general  or  special  partners,  is  essential.  See  Cumtnings  v.  Hayes,  supra,  footnote 
16,  p.  354.  In  most  states  the  contribution  of  the  special  partner  must  be  in  cash. 
Suf>ra,  footnote  18.  In  some  states  the  Statute  allows  the  special  partner  to  con- 
tribute either  money  or  property  or  both.  See  Uniform  Limited  Partnership  Act, 
§  4;  Holliday  v.  Union  Bag  &  Paper  Co.  (1877)  3  Colo.  342.  Where  this  is  per- 
mitted care  must  be  taken  to  list  and  value  the  property  in  accordance  with  the 
Statute.  Moloney  v.  Bruce  (1880)  94  Pa.  St.  249.  The  contribution  of  the  limited 
partner  must  be  made  in  good  faith.  For  typical  situations  see  Hartford  Nat.  Bk. 
v.  Beincckc  (1903)  80  App.  Div.  546,  80  N.  Y.  Supp.  803;  Metropolitan  Nat.  Bk.  v. 
Sirret  (1884)  97  N.  Y.  320.  This  contribution  must  be  actually  in  existence  and 
within  the  control  of  the  general  partner.  Richardson  v.  Hoqg  (1861)  38  Pa.  St. 
153. 

21  The  statement  in  the  affidavit  of  a  general  partner  that  the  special  partners 
together  contributed  a  thousand  dollars  has  been  held  to  be  neither  a  strict  nor 
substantially  accurate  compliance  with  the  Statute.  Spencer  Optical  Co.  v.  Johnson 
(1898)  53  S  C.  533.  31  S.  E.  392.  Where  a  special  partner  gives  a  post  dated 
check,  even  though  the  check  is  paid  when  presented  and  no  one  is  injured  and  the 
whole  transaction  is  carried  out  in  good  faith,  the  statutory  requirements  are  not 
satisfied  Durant  v.  Abendroth  (1877)  69  N.  Y.  148;  criticized  in  Pres't.  etc.,  of 
Manhattan  Co.  v.  Laimbeer  (1888)  108  N.  Y.  578.  588-9.  15  N.  E.  712;  but  cf.  Hogg 
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seems  that  the  "good  faith"  requirement  of  the  Statute  means  that  the  money  must 
be  actually  paid  into  the  partnership  so  as  to  be  under  the  control  of  the  general 
partner  free  from  all  contingencies  save  those  that  arise  from  the  nature  of  the 
business.22  The  Statute  requires  the  certificate  to  state  the  names  of  the  general 
and  special  partners  and  provides  that  for  any  false  statement  all  persons  in- 
terested in  the  partnership  shall  be  liable  as  general  partners.  In  the  case  of 
Webster  v.  Lanum29  it  appeared  that  the  defendant,  who  was  named  in  the  certifi- 
cate as  the  special  partner,  was  a  masquerader  and  was  never  intended  to  occupy 
this  position.  The  money  paid  by  him  was  furnished  by  two  others  whose  con- 
nection with  the  firm  was  kept  secret,  so  far  as  the  public  was  concerned,  and 
who  were  to  receive  the  profits.  The  only  issue  raised  by  the  pleadings  was 
whether  the  money  paid  in  by  him  had  been  paid  in  good  faith.  The  court  held 
that  it  had.  It  seems  clear  that  the  statement  made  in  the  certificate  that  the 
defendant  was  the  special  partner  was  false,  but  the  court  refused  to  decide 
whether  this  would  make  the  persons  furnishing  the  capital  liable  as  general  part- 
ners, as  this  question  was  not  raised  by  the  pleading  or  during  the  trial.  It  seems 
that  they  were  clearly  so  liable.24  While  the  facts  of  this  case  are  similar  to  those 
of  the  instant  case,  the  two  may  be  readily  distinguished.  The  general  partners 
in  the  Webster  case  were  parties  to  the  agreement  between  the  defendant  and  the 
persons  furnishing  the  capital ;  the  latter,  moreover,  shared  ownership  in  addition 
to  profits  and  losses,  thus  being  entrepreneurs. 

It  may  seem  that  the  words  "persons  interested"  used  in  the  Act  are  broad 
enough  to  include  the  defendants  in  the  instant  case.  The  court  construed  these 
words  as  applying  only  to  parties  whose  names  appear  on  the  filed  certificate. 
Although  this  construction  may  appear  to  restrict  the  scope  of  the  statute  unduly 
and  while  the  language  of  the  court  may  be  misleading,  a  careful  analysis  shows 
it  to  be  fundamentally  correct.  There  are  only  four  possible  classes  of  "persons 
interested"  in  a  limited  partnership ;  active  partners,  dormant  partners,  limited 
partners,  and  persons,  like  the  defendants  in  the  instant  case,  who  have  invested 
capital  but  are  not  entrepreneurs.  Members  of  the  latter  class,  as  has  been  shown, 
could  not  be  held  as  general  partners  at  common  law  and  so  do  not  need  the  pro- 
tection of  the  Act.  Both  active  and  dormant  partners  are  under  a  common  law 
liability  for  firm  debts  under  all  circumstances.  This  leaves  to  be  covered  by  the 
Act  only  the  limited  partners,  who  are  general  partners  at  common  law  but  have 
attempted  to  avoid  unlimited  liability  by  compliance  with  the  Statute,  and  whose 
names  must  appear  on  the  certificate  of  partnership. 

v.  Orgill  (1859)  34  Pa.  St.  344.  Where  a  special  partner  gives  an  uncertified  check 
on  a  bank  in  which  he  then  had  insufficient  funds  to  cover  it,  but  provided  funds 
before  the  presentment  of  the  check  and  it  was  duly  paid,  Maginn  v.  Lawrence  (N. 
Y.  1879)  13  Jon.  &  S.  235,  or  a  United  States  bond  payable  to  bearer  and  worth 
more  than  par,  Haggerty  &  Albinola  v.  Foster  (1869)  103  Mass.  17,  or  part  pay- 
ment in  cash  and  part  by  the  note  of  a  general  partner,  Benedict  &  Burnham  Co. 
v.  Hutchinson  (N.  Y.  1886)  21  Jon.  &  S.  486,  it  has  been  held  that  these  are  not 
payments  in  cash  as  required  by  the  Statute.  Neither  is  the  statutory  require- 
ment of  cash  satisfied  by  the  contribution  by  the  special  partner  of  his  assets  in 
an  old  firm  to  which  the  new  firm  is  succeeding.  Van  Ingen  v.  Whitman  (1875) 
62  N.  Y.  513.  However,  where  money  is  actually  on  deposit  to  the  credit  of  the 
special  partner  and  absolute  control  of  it  is  given  a  general  partner  by  a  certified 
check,  the  requirement  of  the  statute  is  satisfied.  White  v.  Eiseman,  supra,  foot- 
note 15. 

22  It  is  wholly  immaterial  from  what  source  a  special  partner  receives  the 
money  contributed  provided  he  has  title  to  the  money  as  one  has  title  to  a  valid 
gift  or  to  money  loaned.  Webster  v.  Lanum  (C.  C.  A.  1905)  137  Fed.  376;  Law- 
rence v.  Merrifield   (N.  Y.  1877)    10  Jon.  &  S.  36.  23  Supra,  footnote  .22. 

24  "That  the  persons  who  contributed  the  special  partner's  share  of  the  capital, 
were  liable  as  general  partners  does  not  seem  to  admit  of  doubt."  Burdick. 
Partnership   (3d  ed.  1917)   388. 
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Validity  of  Liens  as  Against  the  Trustee  in  Bankruptcy.* — The  Bank 
ruptcy  Act1  §  47-a  (2)  as  amended  in  1910,  in  conjunction  with  the  recording  acts 
of  the  several  states,  has  given  rise  to  some  exceedingly  interesting  problems  in 
the  law  of  mortgages.  Before  the  amendment  an  unrecorded  chattel  mortgage, 
provided  it  was  not  a  preference,  was  valid  as  against  the  mortgagor  2  and  con- 
sequently as  against  the  assignee  in  bankruptcy  of  the  mortgagor ;  for  the  assignee 
was  said  to  "stand  in  the  shoes  of  the  bankrupt"  under  §  70.3  Now,  however,  his 
position  has  been  changed  to  that  "of  a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings,"  4  thus  making  recordation  an  important  element  in  preserving  rights 
as  against  the  trustee  which  had  been  enforceable  as  against  the  bankrupt.5  The 
rights  of  the  trustee  thereby  became  a  matter  of  state  law.6  If  the  mortgage  is 
executed  by  the  bankrupt  prior  to  the  four  months'  period  but  is  recorded  during 
it,  there  seems  to  be  no  reason  for  holding  it  invalid  as  against  the  trustee  as  a 
preference,  because  the  mortgagee  is  only  asserting  and  making  secure  a  previ- 
ously acquired  right."  Moreover,  the  trustee  takes  title  as  of  the  date  of  filing 
the  petition  8  and  by  that  time  the  recordation  precludes  the  operation  of  the 
statute  in  favor  of  the  attaching  creditor,  i.  c,  the  trustee  in  bankruptcy. 

An  agreement  for  consideration  to  give  a  chattel  mortgage  on  specific  prop- 
erty 9  as  security  is  specifically  enforceable  and  is  sometimes  called  an  equitable 
mortgage.10  If  such  an  agreement,  in  writing  and  unrecorded,  is  made  before  the 
four  months'  period  it  is  usually  held  invalid  as  to  lien  creditors  and  bona  fide 
purchasers,   and   therefore,   as   to    the   trustee   in   bankruptcy.11      It    seems    that   the 

*  This  note  does  not  discuss  the  problems  presented  in  connection  with  fraudu- 
lent conveyances. 

I  (1898)  30  Stat.  544,  as  amended  (1910)  36  Stat.  838,  U.  S.  Comp.  Stat.  (1916) 
§  9585. 

-  None  of  the  recording  acts  render  the  mortgage  invalid  as  against  the  mort- 
gagor. For  a  collection  of  the  statutes  see  Jones,  Chattel  Mortgages  (5th  ed. 
1908)   §§  191  et  seq. 

3  Security  Warehousing  Co.  v.  Hand  (1907)  206  U.  S.  415.  27  Sup.  Ct.  720; 
York  Manufacturing  Co.  v.  Casscll  (1906)  201  U.  S.  344,  26  Sup.  Ct.  481;  Crucible 
Steel  Co.  of  America  v.  Holt  (C.  C.  A.  1909)    174  Fed.  127. 

*  In  re  Reynolds  (D.  C.  1917)  243  Fed.  268;  In  re  Williamsburg  Knitting  Mill 
(D.  C.  1911)  190  Fed.  871.  §  70  (5)  must  now  be  construed  together  with 
§  47-a  (2).  It  seems  that  the  amendment  might  more  properly  have  been  made  to 
§  70,  but  it  is  none  the  less  effective.  See  In  re  Williamsburg  Knitting  Mill,  supra, 
p.  188. 

5  "It  was  to  obviate  the  prior  limitations  upon  the  right  of  a  trustee  to  attack 
unrecorded  .  .  .  liens  that  §  47-a  (2)  was  amended."  1  Collier,  Bankruptcy, 
(12th  ed.  1921)  728;  Fuller  v.  Atlania  Nat.  Bk.  (C.  C.  A.  1918)  254  Fed.  278;  In  re 
Bettman-Johnson  Co.  (C.  C.  A.  1918)  250  Fed.  657;  In  re  Mutual  Motors  Co.  (D. 
C.  1919)  260  Fed.  341. 

•■  Ifovt  v.  Zibell  (C.  C.  A.  1919)  259  Fed.  186;  /;;  re  Floyd-Scott  Co.  (D.  C. 
1915)   224  Fed.  987. 

"Davis  v.  Hanover  Savings  Fund  Soc.  (C.  C.  A.  1913)  210  Fed.  768;  In  re 
Dor  an  (C.  C.  A.  1907)  154  Fed.  467;  Gilbert  v.  Vail  (1888)  60  Vt.  261,  14  All. 
542;  Bradley,  Clark  &  Co.  v.  Benson  (1904)  93  Minn.  91.  100  N.  W.  670  (semble)  ; 
contra,  National  Bk.  of  Bakers  field  v.  Moore  (C.  C.  A.  1918)  247  Fed.  913;  Brig- 
man  v.  Covington  (C.  C.  A.  1915)  219  Fed.  500;  Loescr  v.  Savings  Deposit  Bk  & 
Tr.  Co.  (C.  C.  A.  1906)  148  Fed.  975;  First  Nat.  Bk.  of  Buchanan  County  v. 
Connett  (C.  C.  A.  1905)   142  Fed.  33. 

8  Bailey  v.  Baker  Ice  Machine  Co.  (1915)  239  U.  S.  268,  36  Sup.  Ct.  50. 

9  See  infra,  footnote  20. 

,n  Whiting  v.  Eichelbergcr  (1864)  16  Iowa  422;  cf.  McCoy  v.  Lassiter  (1886)  95 
X    C.  88. 

II  In  re  Schilling  ( D.  C.  1918)  251  Fed.  966.  Before  the  recording  acts  art 
equitable  lien   was  valid  as   against  subsequent  creditors.      In   that   respect,   if   it   is 

•not  recorded,  the  acts  changed  the  law.  And  in  regard  to  bona  fide  purchasers 
taking  free  of  equitable  rights,  if  the  equitable  mortgage  is  recorded  the  acts 
changed  the  law  by  protecting  the  mortgagee.     Kribbs  v.  Alford   (1890)    120  N.  Y. 
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recording  acts  were  also  intended  to  cover  oral  agreements.12  To  say  that  the 
acts  apply  to  a  mortgagee  who  has  obtained  a  written  agreement  and  merely 
failed  to  record  it,  but  not  to  one  who  was  not  so  painstaking  and  remained  satis- 
fied with  the  oral  agreement,  would  be  the  height  of  absurdity. 

If  a  previously  existing  equitable  or  legal  lien  is  satisfied  during  the  four 
months'  period  by  enforcement  or  the  taking  of  possession,  is  that  a  perference? 
If  against  an  existent  chattel  it  is  not,13  even  though  the  prior  lien  is  not  record- 
ed,14 since  it  is  only  the  satisfaction  of  a  prior  attained  right.  The  authorities 
are  not  so  clear  in  the  case  of  mortgages  or  liens  on  after  acquired  chattels.  In 
line  with  the  principle  of  Holroyd  v.  Marshall,15  it  has  been  held,  and  quite  sound- 
ly, that  if  the  mortgagee  enforces  his  lien  during  the  four  months'  period  in 
accordance  with  a  prior  agreement,  whether  recorded  or  not,  such  a  transaction 
is  not  a  preference.16  The  New  York  courts  hold  that  such  a  mortgage,  even 
though  recorded,17  is  invalid  as  against  lien  creditors,18  including,  of  course,  the 
trustee   in   bankruptcy.     But   this   doctrine   is   unsound.19 

519,  24  N.  E.  811.  Of  course,  in  the  absence  of  statutory  recording  provisions,  the 
trustee  in  bankruptcy  still  takes  subject  to  equitable  interests  good  as  against 
creditors.  In  re  Pcmbcrton  (D.  C.  1919)  260  Fed.  521;  Walker  v.  Brown  (1897) 
165  U.  S.  654,  17  Sup.  Ct.  453;  /;;  re  Imperial  Textile  Co.  (D.  C.  1919)  255  Fed. 
199. 

12  In  the  light  of  the  origin  of  these  recording  acts  this  is  the  only  sensible 
conclusion.  In  re  Ronk  (D.  C.  1901)  111  Fed.  154;  see  Sawxcr  v.  Turpin  (1875) 
91  U.  S.  114,  118;  Price  v.  CuUs  (1859)  29  Ga.  142  (if  oral);  contra,  Coggan  v. 
Ward    (1913)   215  Mass.   13.   102  N.  E.   336. 

13  Coqqan  v.  Ward,  supra,  footnote  12  (taking  possession);  Murray  v.  Bcal 
(1901)  23 'Utah  548,  65  Pac.  726;  Wood  v.  Kcrkcslagcr  (1909)  225  Pa.  St.  296,  74 
Atl.  174  (enforcement). 

14  Because  even  then  it  is  still  enforceable  as  against  the  bankrupt  mortgagor 
during  the  four  months'  period,  and  if  he  does  anything  during  that  period  that  he 
was  already  bound  to  do  prior  thereto  that  is  not  a  preference.  Humphrey  v. 
Tatman  (1904)  198  U.  S.  91.  25  Sup.  Ct.  567;  Parshall  v.  Eggcrt  (1873)  54  N.  Y. 
18   (scmblc)  ;  see  cases  cited  supra,  footnote  7. 

15  (1862)   10  H.  L.  Cas.  191. 

16  Thompson  v.  Fairbanks  (1905)  196  U.  S.  516,  25  Sup.  Ct.  306  (enforced); 
In  re  Rogers  &  Woodward  (D.  C.  1904)  132  Fed.  560  (possession)  ;  Sexton  v. 
Kcssler  (1912)  225  U.  S.  90,  32  Sup.  Ct.  657  (possession  and  not  within  recording 
act)  ;  Johnson  v.  Root  Mfg.  Co.  (1916)  241  U.  S.  160,  36  Sup.  Ct.  520  (possession). 
If  such  a  mortgage  be  recorded  prior  to  the  four  months'  period  it  is  valid  as 
against  the  trustee  in  bankruptcy  under  the  Amendment  of  1910.  Garrison  v.  Kurt 
(C.  C.  A.  1918)  249  Fed.  672. 

Massachusetts  has  held  that  such  a  mortgage  cannot  be  enforced  by  proceed- 
ings but  only  by  taking  possession;  and  that  if  this  power  is  unexercised  the  mort- 
gage is  invalid  as  against  the  assignee.  Moody  v.  Wright  (Mass.  1847)  13  Mete. 
17.  It  has  even  held  it  a  preference  if  exercised  during  the  four  months'  period. 
Tatman  v.  Humphrcx  (1903)  184  Mass.  361.  68  N.  E.  844,  rev'd  (1904)  198  U.  S. 
91,  25  Sup.  Ct.  567.  * 

17  Even  though  in  the  same  jurisdiction  the  recordation  of  such  a  mortgage 
saves  the  mortgage  for  the  mortgagee  as  against  a  bona  fide  purchaser.  Kribbs  v. 
Alford.  supra,  footnote   11. 

18  Rochester  Distilling  Co.  v.  Rascy  (1894)  142  N.  Y.  570,  37  N.  E.  632.  (1) 
The  effect  of  the  New  York  cases  is  the  same  as  that  of  Moodv  v.  Wright,  supra. 
footnote  16.  Titusville  Iron  Co.  v.  City  of  Neiv  York  (1912)  "207  N.  Y.  203.  100 
N.  E.  806;  Zartman  v.  First  Nat.  Bk.  "(1907)  189  N.  Y.  267,  82  N.  E.  127;  In  re 
Marine  Construction  &  Dry  Docks  Co.  (C.  C.  A.  1906)  144  Fed.  649.  (2)  If  the 
mortgagee  attempts  to  assert  the  mortgage  during  the  four  months'  period  the 
mortgage  is  still  invalid  against  the  trustee.  Skilton  v.  Codington  (1906)  185  N. 
Y.  80,  77  N.  E.  790;  Mathews  v.  Hardt  (1903)  79  App.  Div.  570,  80  N.  Y.  Supp. 
462.  (3)  It  follows,  since  the  Rochester  case  makes  it  wholly  inoperative  as  against 
creditors,  that  even  if  given  to  a  mortgagee  before  the  four  months'  period  the 
creditor  or  trustee  prevails. 

19  See  Stone.  The  "Equitable  Mortgage"  in  New  York  (1920)  20  Columbia 
Law  Rev.  519,  527  ct  scq. 
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A  nice  question  arises  as  to  what  would  happen  it  prior  to  the  four  months' 
period  an  oral  agreement  was  made  tor  consideration  to  give  a  mortgage  on  al! 
the  personal  property 20  of  a  corporation,  and  during  the  four  months'  period 
a  formal  chattel  mortgage  was  executed  2l  and  recorded  for  some  of  the  corpo- 
ration's personal  property.  Such  was,  in  substance,  the  recent  case  of  Matter  of 
New  York  &  Baltimore  Inland  Transportation  Co..  Bankrupt  (D.  C.  D.  Del.  1921) 
276  Fed.  145.  In  connection  with  that  decision  a  number  of  important  elements 
present  themselves.  (1)  The  prior  oral  agreement,  which  was  necessarily  unre- 
corded, is  in  the  same  position  as  an  unrecorded  written  agreement.'-2  (2)  The 
Delaware  Recording  Act 23  unfortunately  is  broadly  worded  and  it  might  seem 
from  its  language  that  all  unrecorded  transactions  are  absolutely  void.  But  it  is 
unlikely  that  the  Statute  was  intended  to  make  the  agreement  void  as  to  the  mort- 
gagor.24 The  court  treated  it  as  enforceable  as  against  the  mortgagor  at  least, 
and  for  the  purpose  of  this  note  a  similar  interpretation  will  be  made.  (3)  If  it 
were  enforced  during  the  four  months'  period  it  would  not  be  a  preference.23  (4) 
Instead,  however,  of  enforcing  it  during  the  four  months'  period,  the  mortgagee 
took  a  formal  chattel  mortgage  and  recorded  that.  This  should  not  constitute  a 
preference. 2e  If  during  the  four  months'  period  a  creditor  exchanges  the  form 
of  his  security,  that  is  not  a  preference  because  the  estate  of  the  bankrupt  is  not 
diminished.27  It  is  merely  a  present  exchange  of  values  which  obviously  does 
not  injure  any  other  creditor.  It  is  the  same  as  the  mortgagee's  taking  posses- 
sion of  the  chattels  during  the  four  months'  period.28  So  in  the  instant  case,  the 
exchange  of  the  equitable  claim  for  a  formal  mortgage  was  only  a  present  exchange 
for  consideration  and  therefore  not  a  preference.  Yet  the  court  allowed  the  trustee 
of  the  bankrupt  to  avoid  the  subsequent  mortgage  as  a  preference  on  the  ground 
that  there  was  no  present  consideration.29  And  there  are  a  number  of  cases  that 
support  that  view,  if  the  mortgagee  at  the  time  he  took  the  formal  mortgage  knew 
of  the  insolvency  of  the  bankrupt.30  It  is  submitted  that  these  cases  are  errone- 
ously decided  on  principle. 

20  Agreements  to  give  mortgages,  to  be  specifically  enforceable,  must  pertain 
to  certain  and  definite  property,  hi  re  Imperial  Textile  Co.,  supra,  footnote  11. 
It  has  been  held  that  "all"  property  is  specific  enough.  Peterson  v.  Sabin  (C.  C. 
A.  1914)  214  Fed.  234. 

21  If,  as  in  the  instant  case,  a  general  lien  is  made  specific  during  the  four 
months'  period  that  is  not  a  preference.  Duplan  Silk  Co.  v.  Spencer  (C.  C.  A. 
1902)    115  Fed.  689. 

22  There  was  a  resolution  by  the  bankrupt  corporation  to  give  the  mortgage, 
but  that  cannot  be  considered  a  paper  given  to  the  mortgagee  which  might  enable 
him  to  record  it.  When  the  bankrupt  took  over  the  chattels,  the  equitable  lien 
automatically  arose  in  favor  of  the  petitioner,  and  for  all  purposes  can  be  regarded 
as  oral. 

23  Del.  Rev.  Code  (1915)  §  2852. 

24That  may  well  be  urged  by  inference  from  Hanson  &  Burris  v.  Cochran  (Del. 
1890)  9  Houst.  184,  31  Atl.  880. 

25  Supra,  footnote   14. 

2<  Sawyer  v.  Turpin.  supra,  footnote  12. 

21  Sawyer  v.    Turpin.  supra,   footnote    12.   esp.   p.    120;    In   re   Dagwell    (D.    C. 
1920)  263  Fed.  406;  Lake  View  State  Bk.  v.  Jones  (C.  C.  A.  1917)  242  Fed.  821. 
fcCoy  v.  Lassitcr,  supra,  footnote  10. 

29  If,  however,  the  Delaware  Act  makes  the  prior  agreement  void  absolutely 
the  case  would  be  sound.  But  then  the  court's  reasoning  would  be  unnecessary  to 
the  decision. 

3<>  Lathrop  Bank  v.  Holland  (C.  C.  A.  1913)  205  Fed.  143;  In  re  Great  Western 
Mfg.  Co.  (C.  C.  A.  1907)  152  Fed.  123;  Tilt  v.  Citizens'  Trust  Co.  (D.  C.  1911 )  191 
Fed.  441  ;  In  re  Dismal  Swamp  Contracting  Co.  (D.  C.  1905)  135  Fed.  415;  Matter 
of  James  White'  (1909)  22  Am.  Bank.  R.  200;  In  re  Ronk.  supra,  footnote  12; 
Copcland  v.  Bamcs  (  1888)  147  Mass.  388.  18  N.  E.  65;  cf.  Wilson  v.  Nelson  (1901) 
183  U.  S.  191,  22  Sup.  Ct.  74. 
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There  is,  however,  an  apparently  strong  ground  for  their  support.  It  a  mort- 
gage given  before  the  four  months'  period  is  oral  and  consequently  impossible  to 
record,  a  mortgagee,  knowing  full  well  that  his  mortgage  will  be  invalid  as  against 
a  trustee  in  bankruptcy  and  also  with  knowledge  of  the  impending  insolvency  of 
the  mortgagor,  may  insist  during  the  four  months'  period  on  getting  a  recordable 
mortgage  in  exchange  for  his  prior  unrecordable  one.  While  such  a  case  may, 
on  its  face,  indicate  a  preference,  such  should  not  be  the  legal  deduction.  If  a 
mortgagee  can  with  impunity  ask  for  an  exchange  of  security  during  the  four 
months'  period,  then  of  what  consequence  is  it  that  he  knows  the  mortgagor  is 
insolvent?31  The  creditors  are  not  thereby  defrauded.  He  had  something  not 
a  preference,  and  is  restoring  that  to  the  estate  in  exchange  for  something  else 
So  also,  when  a  mortgagee  enforces  his  mortgage  or  takes  possession  during  the 
four  months'  period,  knowledge  of  the  mortgagor's  insolvency  should  be  imma- 
terial.32 He  is  merely  making  good  a  claim  he  had  against  the  mortgagor,  valid 
during  that  period  even  if  unrecorded.  And  the  same  applies  in  the  case  of  the 
subsequent  recording  of  a  previously  executed  mortgage.33  It  is  only  at  the  date 
of  the  filing  of  the  petition  that  the  trustee  asserts  his  rights,34  and  at  that  time,  as 
in  the  case  under  discussion,  there  stands  a  recorded  chattel  mortgage,  valid  as 
against  the  bankrupt's  trustee.  Even  on  that  basis,  therefore,  the  instant  case  is 
not  to  be  supported. 

31  See  cases  cited  supra,  footnote  27. 

32  Perkins  v.  Maier  &  Zobclein  Brewery  (1901)  133  Cal.  496,  65  Pac.  1030; 
Coggan  v.  Ward,  supra,  footnote  12;  Johnson  v.  Root  Manufacturing  Co.  supra, 
footnote  16;  contra,  Loeser  v.  Savings  Deposit  Bk.  &  Tr.  Co.,  supra,  footnote  7. 

33  See  cases  cited  supra,  footnote  7. 

34  Bailey  v.  Baker  Ice  Machine  Co.,  supra,  footnote  8. 
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The  Uniform  Conditional  Sales  Act. — The  Uniform  Conditional  Sales  Act1 
with  slight  modifications  was  recently  enacted  in  New  York,  to  take  effect  Sep- 
tember 1st,  1922.2  The  Act  had  previously  been  adopted  in  Alaska,3  Arizona,4 
Delaware,5   New  Jersey,0  South  Dakota,7  West   Virginia.8  and  Wisconsin.9 

With  the  exception  of  Louisiana,10  conditional  sales  are  everywhere  valid  as 
between  the  original  parties,  and  the  overwhelming  weight  of  authority  protects 
the  interests  of  the  conditional  vendor  as  against  an  innocent  purchaser.11  In 
New  York,  previous  to  the  enactment  of  any  legislation  on  the  subject,  the  innocent 
purchaser  was  not  protected.1-  The  present  statute13  protects  "subsequent  pur- 
chasers, pledgees,  or  mortgagees  in  good  faith"  unless  the  contract  or  a  copy  is 
properly  filed;  and  in  the  case  of  railroad  equipment  and  rolling  stock14  the 
protection  extends,  under  similar  circumstances,  to  "any  judgment  creditor  or 
purchaser."  The  new  law  retains  the  protection  to  creditors  of  conditional  vendees 
of  railroad  equipment  when  they  have  acquired  a  lien  "by  attachment  or  levy" 
and  extends  protection  to  mortgagees  and  pledgees.15  With  respect  to  other 
chattels,10  the  sale  is  now  invalid  as  to  creditors  who  have  acquired  a  lien  "by 
attachment   or   levy,"   who  were   not  previously  protected.'" 

I  For  the  history  and  discussions  of  the  Act,  see  Terry,  Uniform  State  Laws 
(1920)  565;  Bogert.  The  Proposed  Uniform  Conditional  Sales  Act  (1917)  3  Cor- 
nell Law  Quart.  1;  Burdick,  Codifying  the  Law  of  Conditional  Sales  (1918)  18 
Columbia  Law  Rev.  103. 

'-  N.  Y.  Laws  1922.  c.  642.  Art.  4,  Personal  Property  Law.  is  repealed  and  the 
new  Act  is  inserted  as  art.  4,  §§  60-80.  3  Alaska  Laws  1919.  c.  13. 

4  Ariz.   Laws   1919,  c.  40.  5  Del.  Laws  1919,  c.  192. 

6N.  J.  Laws  1919,  c.  210,  as  amended  Laws  1920,  c.  68. 

7S.  Dak.  Laws  1919.  c.  137.  8  W.  Va.  Acts   1921,  c.  75. 

9Wis.  Laws  1919,  c.  672. 

10  Barber  Asphalt  Paving  Co.  v.  St.  Louis  Cvpress  Co.  (1908)  121  La.  152,  46 
So.   193. 

II  See  Williston,  Sales  ( 1909)  §§  324.  325  and  cases  cited. 

12  The  early  cases  preferred  the  purchaser.  Smith  v.  Lxncs  (1851)  5  N.  Y. 
41  ;  Wait  v.  Green  (1867)  36  N.  Y.  556.  But  the  law  was  finally  settled  by  Ballard 
v.  Burgett  (1869)  40  N.  Y.  314. 

13  Pers.  Prop.  Law  (old)  §  62.  Properly  motivated  by  a  desire  to  protect 
innocent  third  parties,  stale  legislatures  early  changed  the  common  law,  by  the 
passage  of  registration  acts.  The  first  New  York  legislation  on  the  matter  pro- 
vided for  the  acknowledgment  and  recording  of  conditional  sales  of  railroad  equip- 
ment. Laws  1883,  c.  383.  Laws  1884.  c.  315,  invalidated  conditional  sales  of  goods 
as  against  purchasers  and  mortgagees  in  good  faith,  unless  the  contract  or  a  copy 
was  properly  filed.  By  Laws  1894,  c.  420.  a  specified  group  of  chattels  was  ex- 
cluded from  the  scope  of  the  previous  statute;  but  in  1905  these  exceptions  were 
removed.  Laws  1905,  c.  503.  Laws  1909,  c.  45.  §§  60-67,  as  amended.  Laws  1917, 
c.  697,  §   1,  and   Laws  1920.  c.  635   form  the  present   law   on  the   subject. 

14  Pers.    Prop.    Law    (old)    §   61. 

in  Pers.  Prop  Law  (new)  §§  68,  61— Uniform  Conditional  Sales  Act, 
§§  8.  1.  It  should  be  noted  that  the  new  Act  uses  "any"  while  the  old  uses  "sub- 
sequent" in  referring  to  third  parties. 

in  Pers.   Prop.  Law    (new)    §  65— Uniform   Conditional    Sales   Act,   §   5. 

17  See  Fennikoh  v.  Gunn  (1901)  59  App.  Div.  132,  69  N.  Y.  Supp.  12.  The 
change  will  have  an  important  influence  on  bankruptcy  proceedings,  since  the 
trustee  is  vested  with  all  the  rights  of  a  creditor  holding  a  lien  by  legal  or  equitable 
proceeding.  /„  re  While's  Express  Co.  (C.  C.  A.  1914)  215  Fed.  894; 
In  re  1   S.  Remscn  Mfg.  Co.  CD.  C.  1915)  227  Fed.  207.  aff'd  (C.  C.  A.  1916)  232 


CURRENT  LEGISLATION  585 

In  this  connection  we  are  confronted  by  two  problems:  (1)  When  will  actual 
notice  affect  the  operation  of  the  statute?  (2)  When  has  a  purchaser  from  a  con- 
ditional buyer  given  value,  so  as  to  be  entitled  to  protection?  (1)  At  present, 
knowledge  of  the  rights  of  the  conditional  vendor  precludes  a  third  person  from 
the  protection  of  the  statute,  even  though  the  contract  was  not  filed.18  This  seems 
to  be  a  necessary  interpretation  of  the  new  §  65  also,  especially  in  view  of  the 
language  of  §  64,  that  conditional  sales  are  "valid  as  to  all  persons  except  as  here- 
inafter expressly  provided."  Theories  differ  as  to  whether  notice  merely  before 
levy  or  attachment  is  sufficient  to  cut  off  the  protection  19  accorded  the  judgment 
creditor,  or  whether  such  notice  must  be  prior  to  the  creation  of  the  debt, 
if  the  debt  arose  after  the  conditional  sale.20  The  new  Act,  §  65,  seems  definitely 
to  lend  its  protection  to  the  conditional  vendor  if  the  creditor  is  given  notice  be- 
fore attachment,  regardless  of  his  having  extended  the  credit  in  reliance  on  the 
appearances  created  by  an  unrecorded  conditional  sale.  The  only  creditor  pro- 
tected is  one  who  has  acquired  a  lien  by  levy  or  attachment,  and  has  done  so  before 
the  filing  of  the  contract.  (2)  The  most  important  question  presented  by  this 
problem  concerns  the  position  of  a  purchaser  who,  at  the  time  of  notice,  has 
already  made  an  executory  bargain  but  has  not  yet  paid  any  of  the  purchase  price. 
Should  his  mere  promise  entitle  him  to  protection?  Before  the  adoption  of  the 
Uniform  Sales  Act,  in  New  York,21  a  purchaser  was  not  protected  if  he  received 
notice  before  payment  of  the  purchase  money.22  The  Sales  Act,  as  adopted  in 
New  York,  deliberately  omitted  the  definition  of  "value"  of  the  Uniform  Act,23 
so  it  seems  certain  that  the  law  will  not  now  be  changed  in  the  interpretation  of 
the  Conditional  Sales  Act. 

Under  the  Uniform  Conditional  Sales  Act  2i  if  the  contract  is  filed  within  ten 
days  it  is  effective  against  purchasers  or  creditors  as  of  the  time  of  sale.  The 
New  York  statute,25  however,  in  harmony  with  the  present  New  York  law,  makes 
such  registration  of  consequence  only  from  the  date  of  actual  filing.  The  law 
has  adopted  the  attitude  that  in  the  case  of  conditional  sales  it  is  dangerous  to  have 
unrecorded  property  rights  in  chattels  in  the  possession  of  another;26  it  seems 
that  the  same  danger  exists,  though  in  less  aggravated  form,  over  shorter  periods 
of  time.  Permitting  an  unrecorded  reservation  of  title  defeats  the  purpose  of 
the  statute  in  that  third  persons  cannot  deal  with  conditional  vendees  in  absolute 
reliance  on  the  records.  The  matter  resolves  itself  into  a  question  of  business 
policy.  Should  the  conditional  vendor  be  compelled  to  hold  up  the  shipment  until 
he  has  registered  the  sale  at  the  proper  place,  even  though  it  be  a  great  distance 
away,  or  should  the  third  person  be  compelled  not  only  to  search  the  records  but 
also  to  wait  ten  days  in  each  case  so  as  to  be  secure?  It  seems  that  the  necessities 
of  business  and  the  policy  of  the  law  favor  the  New  York  rule. 

Fed.  594.     However,  judgment  creditors  are  protected   in   the  case  of  unreported 
chattel   mortgages.      Lien    Law    §    230. 

18  Crocker-Wheeler  Co.  v.  Genesee  Recreation  Co.  (1914)  160  App.  Div.  373, 
145  N.  Y.  Supp.  477;  Tompkins  v.  Fonda  Glove  Lining  Co.  (1907)  188  N.  Y.  261, 
81  N.  E.  1177. 

19  Dyer  v.  Thorstad   (1886)   35  Minn.  534,  29  N.  W.  345. 

20  Cf.  Vanmeter  v.  Estil  (1880)  78  Ky.  456. 

21  Pers.  Prop.  Law,  art.  5,  §§  82-158. 

22  Genet  v.  Davenport  (N.  Y.  1873)  66  Barb.  412  (semble)  ;  see  Williston 
op.  cit.,  §  620. 

23  §  76. 
2*  §  5. 

29  Pers.  Prop.  Law   (new)   §  65. 

26  The  policy  is  different  in  cases  of  bailment  or  agency,  where  also  possession 
and  title  are  separated.  However,  the  conditional  vendee  has  a  greater  aggre- 
gate of  rights  and  powers  than  those  which  attach  to  mere  possession.  He  holds 
the  major  part  of  the  "property"  in  the  goods. 
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The  New  York  and  many  other  courts  recognized  that  although  possession  in 
a  conditional  sale's  vendee  was  not  sufficient  of  itself  to  estop  the  vendor  to  set 
up  his  title;  still,  if  goods  were  sold  to  a  conditional  vendee  who  was  permitted 
to  resell  them  before  performance  of  the  condition,  either  expressly  or  impliedly — 
as  when  the  vendor  delivered  them  with  knowledge  that  the  vendee  ordinarily  sold 
such  goods — the  vendor  could  be  estopped  against  an  innocent  purchaser.27  The 
recording  acts  raised  a  doubt  whether  recording  was  sufficient  to  prevent  the 
operation  of  the  rule.  An  amendment  to  §  62  of  the  Personal  Property  Law  set- 
tled the  difficulty  in  New  York.28  It  provided  that  such  a  contract  was  valid 
"whether  filed  or  not"  but  was  void  as  against  purchasers,  pledgees  or  mort- 
gagees "without  actual  knowledge."  This  language  is  copied,  through  inad- 
vertence or  careful  differentiation,  into  the  new  statute  29  and  changes  the  Uniform 
Act.30  This  will  lead  to  a  peculiar  result.  Under  §  62  of  the  present  law,  judg- 
ment creditors  are  not  protected  even  if  the  contract  of  sale  is  not  filed,  and  the 
wording  of  the  amendment  which  continues  this  policy  is  consistent.  However, 
under  §  65  in  the  new  law,  the  creditor,  if  he  has  acquired  a  lien,  is  protected 
if  the  contract  is  not  filed,  but  according  to  §  69,  in  the  case  of  conditional  sale 
for  resale,  the  creditor  is  not  protected  whether  or  no  the  contract  is  recorded.31 
The  situation  is  thus  summarized :  Creditors  of  a  conditional  vendee  are  never 
protected  after  the  sale  is  registered ;  and  in  addition,  when  the  contract  is  not 
recorded,  the  protection  extended  to  them  by  §  65  is  withdrawn  if  the  goods  are 
to  be  resold.  Most  reasons  for  not  protecting  creditors,  even  when  the  sale 
is  not  recorded,  apply  to  other  conditional  sale  contracts  as  well  as  those  for 
resale;  and  it  seems  that  the  adoption  of  a  policy  of  protection  to  creditors,  when 
they  have  acquired  a  lien,  in  the  general  run  of  cases,  should  lead  to  an  extension 
of  that  policy  to  all  cases.  Moreover,  the  New  York  Statute  expressly  states  that 
such  sales  are  to  be  void  only  as  against  purchasers  "without  actual  knowledge  of 
the  conditions";  while  the  Uniform  Act,  protects  purchasers  in  the  ordinary  course 
of  business,  even  with  actual  notice.32  As  applied  to  cases  of  express  authority  to 
resell,  the  New  York  change  seems  unwise.  If  a  vendee  who  has  been  expressly 
authorized  to  resell,  does  so  in  the  ordinary  course  of  business,  a  purchaser  from 
him  should  be  protected  regardless  of  actual  notice.  But  in  cases  of  implied  author- 
ity or  estoppel,  the  reservation  of  property  should  be  valid  against  purchasers  with 
actual  notice.  The  better  result  can  be  obtained  by  combining  the  desirable 
features  of  each  section. 

The  law  does  not  now  require  the  refiling  of  contracts  for  the  conditional 
sale  of  ordinary  chattels.33  However,  §  71  of  the  recently  enacted  statute  provides 
that  such  registration  shall  be  valid  for  three  years  only,  but  may  be  extended 
for  periods  of  one  year.  The  purpose  is  clearly  to  make  an  examination  of  the 
records  less  burdensome.  Refiling  is  also  necessary  34  when  the  goods  are  removed 
to  another  filing  district;  but  the  value  of  this  requisite  is  mitigated  by  the  pro- 
visions of  §  66,  that  the  contract  be  filed  at  the  buyer's  place  of  residence  35  unless 

"Fitzgerald  v.  Fuller  (N.  Y.  1879)  19  Hun  180;  Ludden  v.  Hazen  (N.  Y. 
1860)  31  Barb.  650;  Winchester  Wagon  Works  v.  Carman  (1886)  109  Ind.  31. 
Where  there  is  an  express  authority,  the  problem  is  more  properly  one  of 
agency. 

2ftLaws  1920,  c.  635. 

29  Pers.  Prop.  Laws   (new)   §  69. 

30  Uniform  Conditional  Sales  Act,  §  9. 

31  §  65  states  that  it  does  not  apply  to  such  sales  as  are  covered  in  §  69. 

32  Pers.  Prop.  Law  (new)   §  65 — Uniform  Act,  §  5. 

33  Contracts  for  the  sale  of  goods,  attached  or  to  be  attached  to  a  building, 
must   be  refiled.     Pers.    Prop.   Law    (old)    §  64. 

34  Pers.  Prop.  Law    (new)   §  74 — Uniform  Act  §  14. 

3fl  Pers.   Prop.   Law    (old)   §  63.     The  new   law  here   follows   the  old. 
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he  does  not  live  within  the  state,  when  it  is  to  be  filed  where  the  goods  are  first  kept 
for  sale.30  The  object  of  the  requirements  as  to  territorial  refiling  is  a  desire  to 
have  the  record  in  the  same  district  as  the  chattel,  but  under  §  66  this  purpose 
cannot  be  entirely  achieved,  since  the  record  is  not  necessarily  there  immediately 
after  the  transfer  of  possession   under  the   conditional   sales   contract.37 

Legislation  on  the  general  subject  of  conditional  sales  has  had  two  objects: 
first,  to  protect  innocent  third  parties ;  second,  to  protect  conditional  vendees  with- 
out depriving  the  vendors  of  the  just  fruits  of  their  contracts.  Some  of  the  sections 
of  the  Act  dealing  with  the  first  have  been  briefly  discussed. 

At  common  law,  if  the  conditional  vendee  defaulted,  the  vendor  might  take 
back  his  goods  and  also  retain  any  prior  part  payments  on  the  purchase  price. 
The  New  York  law,  at  present,38  provides  for  a  period  of  thirty  days  after 
recaption  of  the  goods  by  the  vendor,  during  which  the  vendee  may  comply  with 
the  terms  of  the  contract  and  get  back  the  goods.39  A  similar  provision40  of  the 
new  statute  shortens  the  time  to  ten  days.  In  addition  the  seller  may,  upon  de- 
fault, give  notice  of  an  intention  to  retake,  and  then  do  so  in  no  more  than  forty 
nor  less  than  twenty  days.41  A  retaking  at  present,  although  it  does  not  seem 
to  require  the  physical  taking  of  possession,  does  necessitate  the  commission  of 
such  an  act  of  ownership  as  would  base  an  action  of  conversion  but  for  the  con- 
ditional sales  contract.42  The  law  is  so  changed  that  if  the  seller  is  willing  to 
trust  the  buyer  with  possession  after  default,  he  may  avoid  the  possible  difficulty 
connected  with  performing  such  an  act.  According  to  §§  65  and  67  of  the  Per- 
sonal Property  Law  as  now  in  force,  the  vendor  may,  after  the  expiration  of  the 
time  limit  of  thirty  days,  have  the  goods  sold  at  public  auction  (failure  to  do  so, 
however,  forces  an  alternative  upon  him  which  is  in  substance  a  penalty)  provid- 
ing he  has  properly  notified  the  vendee,  and  from  the  proceeds  of  the  sale  he  may 
retain  the  amount  due  on  the  contract  and  the  expenses  of  storage  and  resale, 
holding  the  remainder  for  the  vendee.43  In  this  manner  the  buyer's  interest,  sub- 
ject to  forfeiture  at  common  law,  is  protected.  Obviously,  the  result  might  be 
accomplished  in  either  one  of  two  ways:  (1)  It  might  be  provided  that  the  seller 
could  not  retake  the  goods  until  he  had  returned  the  part  payments  made  by  the 
buyer  less  an  amount  which  represented  the  value  of  the  use  of  and  damage  to  the 
goods.  (2)  The  statute  might  provide  for  resale  and  the  return  to  the  buyer  of  all 
of  the  money  remaining  after  the  rest  due  on  the  purchase  price  and  the  expenses 
of  the  statutory  procedure  had  been  deducted.  In  pure  theory,  assuming  a  con- 
stant level  of  prices  and  a  ready  market  for  resale,  each  method  should  lead  to  an 
equally  equitable  result;  but  considerations  of  actual  justice  and  ease  of  computa- 

36  Here  the  new  differs  from  the  old.  Pers.  Prop.  Law  (old)  §  63.  There 
will  be  some  necessity  for  a  broad  interpretation  of  this  clause  of  the  new  act,  if 
the  goods  are  not  kept  for  sale. 

37  The  Uniform  Act,  §  6  makes  the  place  for  filing,  the  district  where  "the 
goods  are  first  kept  for  use  by  the  buyer." 

88  Pers.  Prop.  Law    (old)   §  65. 

39  The  New  York  legislation  shows  a  tendency  to  get  away  from  the  harsh- 
ness of  the  common  law.  By  Laws  1885,  c.  488,  it  was  provided  that  if  certain 
goods  were  retaken  under  a  conditional  sale,  they  could  be  redeemed  for  a  period 
of  thirty  days.  Later  legislation  extended  the  list  of  chattels.  In  1897  the  right 
of  redemption  was  extended  to  all  purchasers  under  conditional  sales  contracts. 
Laws  1897.  c.  418,  §§  116-118. 

40  Pers.  Prop.  Law   (new),  §  78— Uniform  Act,  §  18. 

41  Pers.   Prop.  Law   (new),  §  77— Uniform  Act,  §  17. 

42  Crowe  v.  Liquid  Carbonic  Co.  (1913)  208  N.  Y.  396,  102  N.  E.  574;  Pflu- 
gheber  v.  Universal  Truck  Co.  (1915)  155  N.  Y.  Supp.  292;  Mowyzveight  Scale 
Co.  v.  Mehling  (1910)  69  Misc.  331,  125  N.  Y.  Supp.  532. 

43  A  similar  provision  was  first  applied  to  a  restricted  group  of  articles,  con- 
tracts concerning  which   did  not  have  to  be  registered.     Laws   1894,  c.  420. 
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tion  favor  the  latter  procedure.  By  the  former  method,  the  seller  gets  the  goods ; 
by  the  latter  procedure  he  gets  the  contract  price,  and  as  a  result  the  risks  of  the 
market  remain  on  the  buyer  instead  of  shifting  to  the  seller.  Under  actual  con- 
ditions, the  former  method  must  lead  to  compulsory  rental.  Moreover,  the  de- 
termination of  the  value  of  use,  damage  and  depreciation  is  difficult;  thus  it 
seems  wiser  to  leave  the  evaluation  of  these  factors  to  economic  determination 
rather  than  the  judgment  of  a  jury.  The  new  statute  provides  for  a  compulsory 
resale  if  the  buyer  has  paid  at  least  fifty  per  cent  of  the  purchase  price  but  leaves 
the  resale  optional  with  either  party  if  such  proportion  has  not  been  advanced. 
The  option  is  doubtless  permitted  in  the  case  of  the  smaller  aggregate  of  pay- 
ments because  it  is  felt  that  the  expenses  of  resale  and  storage,  added  to  the  value 
of  the  depreciation  of  the  goods,  will  frequently  eat  away  the  buyer's  interest  and 
make  the  resale  futile.4*  Since  the  provision  is  largely  for  the  benefit  of  the  buyer, 
it  might  seem  that  the  resale  could  well  have  been  optional  with  him.  subject  to 
the  approval  of  the  seller,  even  where  the  buyer  has  paid  more  than  fifty  per  cent. 
But  the  draftsman  and  legislature  were  doubtless  influenced  by  a  desire  to  pro- 
tect the  unwary  conditional  buyer  from  the  well-advised  corporation,  and  therefore 
refused  to  trust  to  the  buyer's  discretion  in  this  case  where  the  general  rule  would 
usually  work  to  his  benefit.45  §  80  (b),  on  the  other  hand,  is  designed  to  protect 
the  seller  by  permitting  him  to  collect  any  deficiency  after  resale.46  Since  the  seller 
is  not  permitted  to  keep  the  goods  in  cases  where  he  is  allowed  to  recover  the  de- 
ficiency, the  provision  which  assures  him  of  his  contract  price  seems  fair.  By 
turning  to  the  security  afforded  by  the  goods,  he  does  not  deprive  himself  of  the 
personal  obligation  of  the  buyer.  In  addition,  under  §  80  (d).  by  attempting  to 
enforce  the  personal  obligation  of  the  buyer,  he  does  not  lose  his  right  to  the 
security  of  the  chattel,  unless  he  actually  recovers  the  full  price.  This  is  con- 
trary to  the  prevailing  view,47  concurred  in  by  the  New  York  courts,48  but  it  is 
not  without  the  authority  of  precedent.49  These  provisions  of  the  Statute 50  em- 
phasize the  chattel  mortgage  hue  which  will  now  color  conditional  sales  transac- 
tions. Just  as  a  chattel  mortgagee  may  hold  the  mortgagor  for  any  sum  re- 
maining unpaid  upon  the  debt  after  the  sale  of  the  mortgaged  chattel,  and  just  as 
the  mortgagee  may  foreclose  even  after  having  brought  an  action  for  the  debt,  so 
the  election  by  the  conditional  vendor  to  avail  himself  of  one  of  his  remedies 
will  not  preclude  him  from  receiving  the  benefit  of  the  other. 

44  See  Bogert,  op.  cit.,  p.  20.  But  the  seller  can  still  insist  on  a  resale  and 
receive  the  benefits  of  §  80  (b),  which  deals  with  deficiency. 

45  It  might  work  to  his  disadvantage  if  there  was  a  deficiency  after  resale. 
This  is  possible  but  hardly  probable,  where  so  little  is  still  due  to  the  seller. 

46  The  buyer's  equity  of  redemption,  the  provision  for  a  return  of  any  surplus 
after  resale,  and  the  requirement  as  regards  deficiencies,  show  the  "chattel  mort- 
gage theory"  behind  the  Act.  However,  the  definition  of  Pers.  Prop.  Law  §  61 
(Uniform  Act  §  1)  seem  adequately  to  exclude  chattel  mortgages.  For  the  dis- 
tinction between  a  chattel  mortgage  and  a  conditional  sale,  see  (1922)  Columbia 
Law  Rev.  183. 

47  For  a  typical  discussion  of  the  reason,  see  Bailey  v.  Hervey  (1883)  135 
Mass.  172. 

"Orcutt  v.  Rkkcnbrodt   (1899)  42  App.  Div.  238,  59  N.  Y.  Supp.  1008 

49  The  Campbell  Printing  Press  Co.  v.  Rockaivay  Pub.  Co.  (1894)  56  N.  J. 
L.  676,  29  Atl.  681. 

50  Pers.  Prop.  Law  (new)  §§  80  (b),  80  (d)— Uniform  Act  §§  22,  24. 
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Admiralty — Maritime  Lien  on  Government  Vessel — Effect  of  Subsequent 
Transfer  of  Vessel. — A  vessel  had  been  chartered  to  the  United  States  under  a 
bare-boat  charter  and  was  employed  as  an  army  transport.  While  so  engaged  a 
collision  took  place.  Afterwards,  the  vessel  was  returned  to  the  owners  and  a 
proceeding  in  rem  for  the  collision  instituted.  A  petition  for  a  writ  of  prohibition 
to  prevent  the  District  Court  of  the  United  States  from  exercising  jurisdiction  of 
the  proceedings  was  brought.  Held,  Mr.  Justice  McKenna,  Mr.  Justice  Day  and 
Mr.  Justice  Clarke  dissenting,  the  writ  of  prohibition  should  be  granted.  The 
Western  Maid  (1922)  U.  S.  Sup.  Ct.  (Oct.  T.  1921)  Nos.  21,  22,  23. 

It  is  the  established  rule  in  admiralty  that  a  collision  between  two  vessels 
gives  the  injured  party  a  present  right  of  property,  a  jus  in  re  in  the  offending 
ship,  which  follows  the  ship  into  the  hands  of  all  purchasers.  The  Bold  Buccletigh 
(1851)  7  Moore,  P.  C.  267;  see  The  John  G.  Stevens  (1898)  170  U  S.  113,  115 
et  seq.,  18  Sup.  Ct.  544.  The  vessel  itself  is  regarded  as  the  wrongdoer,  liable  for 
the  tort  and  subject  to  a  maritime  lien  for  the  damages.  See  The  John  G.  Stevens, 
supra,  120.  A  vessel  owned  by  the  United  States  is  immune  from  proceedings 
in  rem.  See  The  Siren  (1868)  74  U.  S.  152,  154.  This,  however,  is  solely  a  pro- 
cedural limitation  and  the  vessel  is  subject  to  all  claims  against  it  when  by  the 
affirmative  action  of  the  government  the  vessel  becomes  subject  to  the  court's 
jurisdiction.  The  Siren,  supra;  see  The  Davis  (1869)  77  U.  S.  15,  21.  The  vessel 
has  committed  a  wrong,  for  which,  on  grounds  of  public  policy,  there  is  no  redress 
while  owned  by  the  government.  See  The  Siren,  supra,  155.  When,  however, 
such  a  vessel  comes  into  the  hands  of  a  party  capable  of  being  sued,  the  claim 
against  the  vessel  should  become  enforcible.  To  hold,  as  the  instant  case  in  effect 
does,  that  the  ship  has  committed  no  offense  because  the  claim  could  not  be  en- 
forced while  the  government  owned  the  vessel  seems  inconsistent  with  The  Siren; 
for  if  there  is  no  claim,  it  is  difficult  to  see  how  there  is  any  liability  to  be  en- 
forced when,  by  the  act  of  the  government,  the  vessel  comes  under  the  control  of 
the  court.  See  Lord,  Admiralty  Claims  Against  The  Government  (1919)  19  Co- 
lumbia Law  Rev.  467.  The  case  seems  inconsistent  with  the  admiralty  concept 
which  regards  the  ship  and  not  the  owner  as  the  offender. 

Bills  and  Notes — Signer  of  Check  as  Agent — Marginal  Annotations. — The 
plaintiff,  a  holder  in  due  course,  brought  action  on  a  check  which  the  defendant 
had  signed,  adding  the  word  "Pres."  to  his  signature.  The  name  -of  the  corpora- 
tion of  which  he  was  president  was  printed  in  the  margin  of  the  check.  Held,  the 
defendant  is  individually  liable  on  the  check.  Werner  v.  Emerson  Hotel  &  Res- 
taurant Co.  Inc.  (App.  T.,  1st  Dept.  1922)   192  N.  Y.  Supp.  273. 

At  common  law  the  signer  of  a  negotiable  instrument  is  liable  thereon  re- 
gardless of  the  fact  that  he  has  added  words  to  his  signature  indicating  that  he 
is  an  agent  for  another,  unless  the  other  is  clearly  named.  See  Schuling  v.  Ervin 
(1918)  185  Iowa  1,  3-4,  169  N.  W.  686.  The  reason  for  this  rule  is  that  such 
words  are  mere  descriptiones  personae.  See  Casco  Nat.  Bk.  v.  Clark  (1893)  139 
N.  Y.  307,  310,  34  N.  E.  908.  When  it  appears  clearly  who  the  principal  is,  and 
that  the  signer  intended  to  bind  only  him,  this  can  no  longer  be  successfully 
argued.  Such  is  the  case  where  the  name  of  the  principal  appears  in  the  body 
of  the  instrument.  Yowell  v.  Dodd  (Ky.  1868)  3  Bush.  581.  And  so  it  has  been 
held  where  the  principal's  name  appears  elsewhere  on  the  instrument,  as  in  a  seal! 
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or  in  the  margin.  Reed  v.  Fleming  (1904)  209  111.  390,  70  N.  E.  667;  Aungst  v. 
Cregue  (1905)  72  Ohio  St.  551.  74  N.  E.  1073;  Carpenter  v.  Famsworth  (1871) 
106  Mass.  561.  The  instant  case,  however,  follows  the  earlier  New  York  decisions. 
First  Nat.  Bank  v.  Wallace  (1896)  150  N.  Y.  455,  44  N.  E.  1038;  Casco.  N.  Bank 
v.  Clark,  supra.  There  is  no  practical  basis  for  the  New  York  rule,  as  it  seems 
clear  that  to  any  business  man  such  a  negotiable  instrument  would  appear  to  be 
the  obligation  of  the  principal  and  not  of  the  individual  signing.  The  effect  of 
§  20  of  the  Negotiable  Instruments  Law  was  not  determined  as  it  was  not  referred 
to,  but  because  of  its  ambiguity  it  seems  that  it  would  be  open  to  either  interpreta- 
tion. 

Constitutional  Law — Freedom  of  Speech — Fraud  Orders. — The  plaintiff  seeks 
to  enjoin  the  enforcement  of  a  fraud  order  issued  against  him  prohibiting  the  de- 
livery of  mail  or  payment  of  money  orders  to  him,  because  of  fraudulent  adver- 
tising of  his  product  by  which  he  solicited  mail  orders.  Held,  two  justices  dis- 
senting, for  the  defendant.    Leach  v.  Carlile  (1922)  42  Sup.  Ct.  227. 

The  power  of  Congress  to  limit  the  use  of  the  mails  is  based  on  the  theory 
that  Congress  in  establishing  a  postal  system  provided  a  new  means  of  communica- 
tion, and  hence  has  the  privilege  of  regulating  its  use.  See  Ex  parte  Jackson 
(1877)  96  U.  S.  727;  Public  Clearing  House  v.  Coyne  (1904)  194  U.  S.  497.  24 
Sup.  Ct.  789;  U.  S.  ex  rel.  Milwaukee  Social  Dem.  Pub.  Co.  v.  Burleson  (1921) 
255  U.  S.  407,  41  Sup.  Ct.  352.  The  post  office  is  the  only  practical  means  of  com- 
munication between  distant  points  since  competing  systems  are  forbidden.  (1909) 
35  Stat.  1123,  U.  S.  Comp.  Stat.  (1916)  §  10351.  The  result  is  that  a  restriction  on 
the  privilege  of  using  the  post  office  is  actually  a  restraint  on  freedom  of  speech, 
and  amounts  to  a  punishment  for  the  alleged  fraud.  However,  state  license 
measures  by  which  specific  objectionable  matter  may  be  deleted  are  upheld  as  a 
valid  exercise  of  the  police  power.  Mutual  Film  Co.  v.  Ohio  Industrial  Comm. 
(1915)  236  U.  S.  230,  "35  Sup.  Ct.  387.  It  is  questionable  whether  the  Postmaster 
should  have  this  analogous  power,  especially  since  most  of  the  illegal  use  of  the 
mails  is  prevented  by  the  criminal  law.  Moreover,  it  seems  that  the  restriction 
imposed  in  the  instant  case  on  all  mails,  even  though  they  had  no  relation  to  the 
fraud,  was  too  drastic.  The  effect  was  to  impose,  without  trial,  a  punishment  far 
more  sweeping  than  the  misdeed.  Nor  are  the  possibilities  of  evil  results  sufficient- 
ly diminished  by  the  power  of  the  court  to  review  the  decisions  of  the  Post- 
master, since  the  time  required  therefor  is  such  that  a  legitimate  business  may 
be  ruined  by  an  order  later  held  invalid.  Cf.  Post  Pub.  Co.  v.  Murray  (C.  C.  A. 
1916)  230  Fed.  773  (10  months)  ;  School  of  Mag.  Healing  v.  Mc Annuity  (1902) 
187  U.  S.  94,  23  Sup.  Ct.  33  (18  months).  However,  were  this  power  not 
granted  to  the  Postmaster,  the  possibilities  of  fraud  would  be  great.  Thus  there  was 
involved  in  the  instant  case  a  conflict  of  these  divergent  questions  of  policy,  in 
which  the  latter  prevailed. 

Corporations — Inspection  of  Corporate  Books — Mandamus. — Under  a  statute 
giving  a  stockholder  an  unqualified  right  to  inspect  corporate  stock  books  at  rea- 
sonable times,  the  plaintiff  sought  by  mandamus  to  compel  the  defendant  corpora- 
tion to  permit  inspection.  The  plaintiff's  only  purpose  was  to  obtain  a  list  of 
the  stockholders  to  sell  for  private  gain.  Held,  for  the  defendant.  Despite  the 
statute,  the  court  retains  its  discretion  in  issuing  the  writ.  State  ex  rel.  Theile  v. 
Cities  Service  Co.   (Del.  1922)   115  Atl.  773. 

In  some  jurisdictions  a  statute  expressly  conferring  on  stockholders  an  abso- 
lute right  to  inspect  corporate  stock  books  is  held  to  be  merely  declaratory  of  the 
common   law   right   of   the  stockholder  to  inspect   upon   proving  a   proper   motive. 
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O'Hara  v.  National  Biscuit  Co.  (1903)  69  N.  J.  L.  198,  54  Atl.  241.  Others  have 
construed  such  statutes  as  shifting  to  the  corporation  the  burden  of  proving  that 
the  stockholder's  motive  is  improper.  Knox  v.  Coburn  (1918)  117  Me.  409,  105 
Atl.  789;  Foster  v.  White  (1888)  86  Ala.  467,  6  So.  88.  While  still  others,  in- 
terpreting the  statutes  strictly,  hold  that  the  stockholder  may  demand  the  records 
regardless  of  his  motive.  P firman  v.  Success  Mining  Co.,  Ltd.  (1917)  30  Ida.  468, 
166  Pac.  216;  Johnson  v.  Langdon  (1902)  135  Cal.  624,  67  Pac.  1050.  There  is 
some  justification  for  this  last  view  in  that  it  lessens  the  likelihood  of  corporations 
wrongfully  refusing  to  allow  stockholders  to  view  their  books.  It  is  generally 
held,  however,  as  in  the  instant  case,  that  since  the  writ  of  mandamus  is  a  discre- 
tionary remedy,  the  court  may  deny  it  if  the  shareholder's  motive  is  improper, 
even  though  the  statute  declares  an  absolute  substantive  right.  Shea  v.  Sweetser 
(1920)  119  Me.  400,  111  Atl.  579;  People  v.  American  Press  Assn.  (1912)  148  App. 
Div.  651,  133  N.  Y.  Supp.  216.  Mere  membership  in  a  competing  corporation  does 
not  warrant  a  refusal  to  display  the  books.  Furst  v.  Rawleigh  (1910)  154  111.  App. 
522.  Nor  is  the  number  of  shares  owned  by  the  petitioner  material.  See  Richmo.nd 
v.  Hill  (1909)  148  111.  App.  179,  181.  But  the  demandant's  motive  must  be  to 
further  his  interest  as  a  stockholder,  and  not  to  garner  information  purely  for 
private  gain.  See  (1912)  12  Columbia  Law  Rev.  274;  contra,  Knox  v.  Coburn, 
supra.  While  this  drastic  limitation  on  an  unqualified  statutory  declaration  leads 
to  a  satisfactory  result,  much  of  the  confusion  among  the  authorities  could  be 
avoided  if  the  statutes  expressly  preserved  the  discretionary  power  of  the  courts. 
See  State  v.  Moneda  &  Y.  Stage  Co.  (1910)  110  Minn.  193,  201,  202,  124  N.  W. 
971,  125  N.  W.  676. 

Deceit — Foreign  Law — Question  of  Fact. — The  plaintiff  contracted  to  sell  raw 
materials  to  the  defendant,  knowing  that  the  latter  intended  to  use  them  in  manu- 
facturing certain  products  to  be  sold  in  New  York  and  other  states.  To  induce 
the  defendant  to  enter  into  the  contract,  the  plaintiff  had  falsely  and  knowingly 
represented  that  shipment  and  sale  of  such  products  was  legal  under  statutes  as 
interpreted  by  judicial  decisions  in  New  York,  in  foreign  jurisdictions,  and  under 
federal  law.  Discovering  the  fraud,  the  defendant  refused  to  accept  the  ship- 
ment. The  plaintiff  sued  on  the  contract  and  demurred  to  the  defence  of  fraud. 
Held,  for  the  defendant.  Bemhan  Chemical  and  Metal  Corporation  v.  Ship-A-Hoy 
Ltd.,  Inc.  (App.  Div.  1st  Dept.  1922)  193  N.  Y.  Supp.  372. 

The  evidence  being  conflicting,  the  law  of  a  foreign  state  is  in  some  jurisdic- 
tions determined  by  a  jury.  Electric  Welding  Co.  v.  Prince  (1909)  200  Mass. 
286,  86  N.  E.  947;  see  Hanna  v.  Lichtenhein  (1919)  225  N.  Y.  579,  583,  122  N.  E. 
625.  In  most,  it  is  determined  by  the  court.  Hansen  v.  Grand  Trunk  Ry.  (N.  H. 
1917)  102  Atl.  625;  Christiansen  v.  Graver  Tank  Works  (1906)  223  111.  142,  79 
N.  E.  97.  The  evidence  being  clear,  foreign  law  is  everywhere  determined  by 
the  court.  See  Electric  Welding  Co.  v.  Prince,  supra,  390.  And  is  often  loosely 
called  a  question  of  law.  See  Hansen  v.  Grand  Trunk  Ry.,  supra,  627;  Electric 
Welding  Co.  v.  Prince,  supra,  290.  But  a  finding  by  the  jury  or  by  the  lower  court, 
being  really  one  of  fact,  cannot  be  reviewed  on  appeal,  unless  unsustainable  on  the 
evidence.  Hansen  v.  Grand  Trunk  Ry.,  supra;  Electric  Welding  Co.  v.  Prince, 
supra.  New  York  holds  that  the  existence  of  foreign  statutes  or  judicial  opinions 
must  be  proved  as  facts,  the  courts  taking  no  judicial  notice  of  them.  See 
Southworth  v.  Morgan  (1912)  205  N.  Y.  293,  296,  98  N.  E.  490.  But  after  proof 
of  the  factum  of  the  foreign  law  its  application  is  held  a  matter  of  law.  See 
Hanna  v.  Lichtenhein,  supra,  582,  583,  584.  And  it  is  reviewable  as  such  on  appeal. 
Bank  of  China  v.  Morse  (1901)  168  N.  Y.  458,  61  N.  E.  774.  One  would  then 
expect  a  misrepresentation  of   the  interpretation   of   foreign   statutes  and   judicial 


592  COLUMBIA  LAW  REVIEW 

opinions  to  be  treated  in  New  York  as  a  misrepresentation  of  law.  And  ordinar- 
ily misrepresentations  of  law  are  still  held  to  be  not  actionable.  See  Easton-Taylor 
Trust  Co.  v.  Loker  (Mo.  App.  1918)  205  S.  W.  87,  89.  The  courts,  however,  re- 
fuse to  follow  their  distinction  to  this  conclusion;  they  hold  that  foreign  law 
being  a  fact,  misrepresentation  of  it  is  actionable.  Van  Slochem  v.  Villard  (1913) 
207  N.  Y.  587,  101  N.  E.  467.  They  thus  adopt  the  general  rule.  Anderson  v. 
Heasley  (1915)  95  Kan.  572,  148  Pac.  738;  see  Travellers'  Protective  Ass'n  of 
America  v.  Smith  (1914)  183  Ind.  59,  68,  69,  107  N.  E.  283.  The  instant  case  then 
clearly  shows  the  distinction  actually  made,  even  in  New  York,  between  nvsrepre- 
sentations  of  foreign  and  domestic  law.  The  court  holding  that  though  the  mis- 
representations of  New  York  and  federal  law  did  not  avail  the  defendant,  yet 
the  misrepresentations  of  foreign  law  were  fraud  and  grounds  for  rescission. 

Deeds — Effect  of  Duress  by  Third  Persons. — The  plaintiff's  husband  was  presi- 
dent and  a  director  of  a  bank  which  became  insolvent.  .  Influenced  by  threats  of 
physical  injuries  to  the  plaintiff,  her  husband,  and  two  children,  the  plaintiff  con- 
veyed her  own  property  to  the  defendant  in  trust  for  the  bank's  depositors.  It 
appeared  that  some  of  the  depositors  had  participated  in  making  the  threats.  In 
an  action  to  cancel  the  conveyance,  held,  -for  the  plaintiff.  Barncttc  v.  Wclls- 
Fargo  Nev.  Nat.  Bank  (D.  C,  N.  D.,  Cal.  1922)  277  Fed.  110. 

Threats  of  violence  to  members  of  the  plaintiff's  family  constitute  duress  on 
the  plaintiff.  Travis  v.  Unkart  (1916)  89  N.  J.  L.  571.  99  Atl.  320;  Schultz  v.  Cat- 
lin  (1891)  78  Wis.  611,  47  N.  W.  946.  A  contract  cannot  be  avoided  on  account 
of  duress  by  a  third  person  where  the  promisee  did  not  participate  in,  or  have 
knowledge  of,  the  duress.  Smith  v.  Commercial  Bank  (1919)  77  Fla.  163,  81  So. 
154;  cf.  Talley  v.  Robinson's  Assignee  (Va.  1872)  22  Gratt.  *888.  A  few  jurisdic- 
tions reach  a  contrary  result.  National  Bank  v.  Cox  (1900)  47  App.  Div.  53,  62 
N.  Y.  Supp.  314;  Central  Bank  v.  Copeland  (1862)  18  Md.  305;  cf.  Valentine  v. 
hunt  (1889)  115  N.  Y.  496,  505,  22  N.  E.  29.  The  cases  which  hold  the  trans- 
action void  proceed  upon  the  theory  that  an  act  done  under  duress  is  in  legal  con- 
templation not  an  act.  The  artificiality  of  such  a  theory  is  shown  in  the  law  of 
torts  where  A  is  held  responsible  for  an  assault  on  B  when  under  duress  by  C. 
The  doctrine  that  duress  merely  renders  the  transaction  voidable  has  been  applied 
to  mortgages  and  deeds  of  trust.  Smith  v.  Commercial  Bank,  supra;  Harper  v. 
McGoogan  (1913)  107  Ark.  10,  154  S.  W.  187.  But  where  the  grantee,  or  promisee, 
has  notice  of  the  duress  practiced,  he  is  not  protected.  Fairbanks  v.  Snow  (1887) 
145  Mass.  153,  13  N.  E.  596;  see  Moog  v.  Stang  (1881)  69  Ala.  98;  contra.  Talley 
v.  Robinson's  Assignee,  supra  (mere  knowledge  held  insufficient).  Duress,  being 
similar  to  fraud,  except  that  the  contract  springs  from  fear  in  the  former  and 
belief  in  the  latter,  should  logically  be  treated  for  all  purposes  as  fraud  is  treated. 
In  the  instant  case  the  court  found  that  all  of  the  depositors  had  notice.  The 
decision,  therefore,  is  correct  since  the  conveyance  was  voidable  against  some  of 
the  depositors  as  participators,  and  against  the  others  because  of  their  knowledge. 

Descent  and  Distribution — Fraud  of  the  Beneficiary.— The  complainant  after 
the  death  of  her  husband  asserted  that  X,  whom  she  obtained  from  an  asylum,  was 
her  child  by  the  deceased.  She  did  this  in  order  that  certain  lands  left  by  her 
husband's  father  might  not  pass  to  the  remainderman  for  lack  of  issue.  As  the- 
husband  died  intestate,  his  property  passed  to  the  guardian  of  the  supposed  son. 
The  fraud  was  later  discovered.  The  complainant  was  allowed  to  intervene  in  a 
suit  by  the  remainderman  against  the  defendant,  the  child's  guardian.  Decreed, 
that  the  defendant  pay  over  to  the  complainant  what  was  received  under  the  dis- 
tribution   of    the   husband's   estate    on    the   ground    that,    since    there    was    neither 
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estoppel  nor  gift,  the  property  went  to  her  as  heir  under  the  intestacy  laws ;  two 
judges  dissented  on  the  ground  that  the  complainant  did  not  come  into  equity  with 
clean  hands.  In  re  Reeve's  Guardianship ;  In  re  Anderson  (Wis.  1922)  186  N.  W. 
736. 

Generally  one's  misdeeds  will  not  bar  him  from  taking  property  by  descent. 
A  wife's  abandonment  of  her  husband  and  even  adultery  will  not  bar  her  from 
taking  by  descent  from  his  estate.  Nolen  v.  Doss  (1901)  133  Ala.  259,  31  So.  969. 
And  vice  versa.  See  Somers  v.  Sowers  (1911)  27  S.  D.  500,  503,  131  N.  W.  1091. 
Even  where  one  spouse  purposely  causes  the  death  of  the  other,  the  majority  rule 
is  that  he  or  she  can  inherit.  Murchison  v.  Murchison  (Tex.  Civ.  App.  1918)  203 
S.  W.  423;  Hagan  v.  Cone  (1917)  21  Ga.  App.  416.  94  S.  E.  602;  contra,  Van 
Alstyn  v.  Tuffy  (1918)  169  N.  Y.  Supp.  673.  In  the  instant  case,  opposed  to  this 
rule  that  practically  nothing  will  prevent  the  spouse  of  a  childless  intestate  from 
inheriting  his  property,  is  the  equity  maxim  that  he  who  comes  into  equity  must  do 
so  with  clean  hands.  However,  this  is  not  applied  where  the  result  would  be 
contrary  to  public  policy.  Arado  v.  Arado  (1917)  281  111.  123,  117  N.  E.  816. 
There  have  been  cases  of  descent  which  have  been  held  outside  the  maxim. 
Huntzicker  v.  Crocker  (1908)  135  Wis.  38,  115  N.  W.  340.  But  no  case  has  been 
found  where  the  policy  of  the  descent  laws  has  in  itself  been  held  sufficient  to 
prevent  its  application ;  the  instant  case,  in  so  holding,  seems  extreme. 

Equity — Cancellation  of  Instruments — Alternative  Decree. — The  plaintiff  was 
induced  by  the  defendant's  fraud  to  enter  into  a  contract  to  exchange  lands.  On 
discovery  of  the  fraud  the  plaintiff  tendered  a  deed  of  the  lands  received  by  him, 
and  brought  an  action  for  rescission.  The  defendant  contended  that  he  had  already 
conveyed  the  land  to  B,  but  it  was  uncertain  whether  B  purchased  with  notice.  It 
was  decreed  that  the  defendant  deed  back  the  lands  received  from  the  plaintiff 
or  pay  him  the  original  price  thereof.  On  appeal,  held,  decree  affirmed.  Marks 
v.  Howkins   (Cal.   1922)  203  Pac.  1035. 

A  party  to  a  contract  for  the  sale  or  exchange  of  lands  who  can  avoid  the 
contract  for  breach  of  the  other  party  may,  at  his  election,  sue  for  the  breach  or 
rescind  the  contract.  See  Linscott  v.  Moseman  (1911)  84  Kan.  541,  545,  114  Pac. 
1088.  When  the  election  has  been  rescission  of  the  contract  for  failure  to  pay  the 
purchase  price,  equity  generally  makes  an  alternative  decree  of  payment  or 
rescission.  Nelson  v.  Hanson  (1891)  45  Minn.  543,  48  N.  W.  410.  And  where 
the  basis  for  relief  has  been  fraud  there  are  instances  where  the  court  decreed 
either  compensation  for  the  fraud  or  rescission.  Jopling  v.  Dooley  (1830)  9  Tenn. 
289;  Rowland  v.  Coivan  (1915)  95  Kan.  815.  149  Pac.  698.  The  necessity  for  an 
alternative  decree  does  not  frequently  arise ;  and  courts  are  generally  reluctant  to 
enter  such  a  decree  in  an  action  based  on  fraud,  as  the  defendant  has  the  choice 
of  alternatives.  This  objection  does  not  exist  in  cases  where  failure  to  pay  the 
purchase  price  gives  a  right  to  rescission,  as  the  obvious  policy  there  is  to  give 
the  land  to  the  defendant  if  he  will  comply  with  his  contract.  But  a  court  of 
equity  has  the  discretionary  power  of  granting  decrees  in  this  form;  and  the  de- 
cree in  the  instant  case,  although  it  gave  alternative  forms  of  rescission  to  the  de- 
fendant, was  entirely  fair  to  the  plaintiff  as  it  placed  the  burden  upon  the  de- 
fendant, either  of  clearing  the  title  of  the  sale  to  B  and  reconveying  to  the  plain- 
tiff, or  of  paying  the  original  value  of  the  land. 

Federal  Trade  Commission — Power  to  Prevent  Unfair  Methods  of  Competi- 
tion— Deceptive  Practices.— The  plaintiff  manufactured  underwear  which  was 
composed  of  only  a  small  portion  of  wool  mixed  with  other  materials,  but  he  sold 
the  same  labeled  as   "wool."     The  practice  was  general  in  the   trade,   so  that  no 
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one  in  the  trade  was  deceived,  although  the  consumers  may  have  been.  The  Circirt 
Court  of  Appeals  held  that  this  was  a  mere  misdescription  and  not  an  unfa  r 
method  of  competition,  and  so  without  the  province  of  the  Federal  Trade  Com- 
mission. On  appeal,  held.  Mr.  Justice  McReynolds  dissenting,  reversed.  Federal 
Trade  Commission  v.  W instead  Hosiery  Co.  (U.  S.  Sup.  Ct.  1922)  Oct.  T.  1921, 
No.  333. 

For  an  adverse  criticism  of  the  decision  in  the  Circuit  Court  of  Appeals,  see 
(1921)  21  Columbia  Law  Rev.  721. 

Insurance— Mutual  Benefit  Associations — Beneficiaries — Conflict  of  Laws. — 
The  plaintiff,  who  had  been  divorced  in  Illinois,  married  the  deceased  in  Iowa, 
where  the  marriage  was  valid,  though  by  Illinois  statute  a  second  marriage  would 
be  void.  The  deceased,  a  member  of  the  defendant  mutual  benefit  association, 
had  been  insured  by  it  in  Illinois.  The  plaintiff  and  the  deceased  becoming  domi- 
ciled in  Iowa,  the  defendant  issued  a  new  certificate  in  favor  of  the  plaintiff  as 
"wife,"  delivering  it  in  Iowa.  The  children  and  only  heirs  of  the  former  bene- 
ficiary having  intervened,  the  defendant  paid  the  money  into  court.  No  evidence  of 
Illinois  statutes  concerning  beneficiaries  was  introduced.  Held,  for  the  plaintiff. 
Webster  v.  Modem  Woodmen  of  America  (Iowa  1922)   186  N.  W.  659. 

A  member  of  a  mutual  benefit  society  has  power  to  change  the  beneficiary  of 
his  life  insurance,  unless  it  is  expressly  denied  him.  Royal  Arcanum  v.  Bchrcnd 
(1918)  247  U.  S.  394,  38  Sup.  Ct.  522.  This  power  must  be  exercized  in  sub- 
stantial accord  with  the  terms  of  the  contract.  See  Wooten  v.  Order  of  Odd 
Fcllozi's  (1918)  176  N.  C.  52,  55,  96  S.  E.  654.  The  constitution  and  by-laws  of  the 
society  and  the  membership  certificate  constitute  this  contract.  Schocnau  v.  Grand 
Lodge  A.  O.  V.  IV.  (1902)  85  Minn.  349,  88  N.  W.  999.  But  the  society  may 
waive  its  regulations  concerning  change  of  beneficiaries,  which  are  for  its  protection. 
Rbya'  Arcanum  v.  Bchrcnd.  supra;  cf.  Royal  Union  Mutual  Life  Ins.  Co.  v.  Lloyd 
(C.  C.  A.  1918)  254  Fed.  407;  but  see  Modern  Woodmen  of  America  v.  Little 
(1901)  114  Iowa  109,  114,  115,  86  N.  W.  216.  Issuing  a  new  certificate  changing 
the  beneficiary  is  not  therefore  making  a  new  contract,  but  exercising  a  power  ex- 
pressly given  in  the  old.  See  Townsend  v.  Fidelity  &  Casualty  Co.  (1913)  163 
Iowa  713,  724.  144  N.  W.  574;  Thomas  v.  Thomas  (1892)  131  N.  Y.  205,  209-210, 
30  N.  E.  61;  Schoenhob  v.  New  York  Life  Ins.  Co.  (1920)  192  App.  Div.  563, 
566-67,  183  N.  Y.  Supp.  251.  Therefore  the  contract  here  is  not  an  Iowa  but  an 
Illinois  contract.  But  a  marriage  valid  where  contracted  is  valid  everywhere  except 
where  void  by  statute  or  policy.  Lando  v.  Lando  (1910)  112  Minn.  257,  127  N.  W. 
1125;  U.  S.  v.  Rodgers  (D.  C.  1901)  109  Fed.  886.  The  plaintiff  then  would  be 
married  in  most  jurisdictions,  and  in  Illinois  would  possibly  have  the  interest  in 
the  life  of  the  member  which  the  statute  requires;  certainly,  if  she  proved  herself 
a  dependant.  4  111.  Ann.  Stat.  (J  &  A  1913)  §  6646;  cf.  Senge  v.  Senge  (1903) 
106  111.  App.  140;  Royal  League  v.  Shields  (1911)  251  111.  250,  96  N.  E.  45.  Apart 
from  statute,  and  the  Illinois  statute  was  not  proved  or  admitted,  the  supposed 
wife  may  recover  from  the  society  notwithstanding  its  by-laws.  Story  v.  Wil- 
liamsburgh  M.  M.  B.  Ass'n  (1884)  95  N.  Y.  474;  see  Callahan  v.  Sivitchmcn's 
Union  of  North  America  (1919)  189  App.  Div.  5,  11,  12,  177  N.  Y.  Supp.  351. 
And  the  society  having  waived  its  regulations,  a  former  beneficiary  cannot  contest 
the  new  one's  rights.  Supreme  Council  of  the  Royal  Arcanum  v.  Churlo  (D.  C. 
1920)  263  Fed.  755.  By  weight  of  authority,  payment  into  court  constitutes  such  a 
waiver.  Supreme  Council  of  the  Royal  Arcanum  v.  Churlo,  supra;  cf.  Maguire  v. 
Maguire  (1901)  59  App.  Div.  143,  69  N.  Y.  Supp.  61;  but  see  Crosby  v.  Ball  (1902) 
4  Ont.  4%,  499.  Doubtful  as  are  the  grounds,  then,  of  the  decision  in  the  instant 
case,  the  conclusion  reached  seems  the  right  one. 


RECENT  DECISIONS  595 

International  Law — Unrecognized  Government — Liability  to  be  Sued. — In  an 
action  against  an  unrecognized  foreign  government  for  conversion  of  property, 
held,  the  defendant  was  not  immune  from  suit.  Wulfsohn  v.  Russian  Socialist 
Federated  Soviet   (App.  Div.  1st  Dept.  1922)   192  N.  Y.  Supp.  282. 

One  recognized  government  cannot  be  sued  in  the  courts  of  another.  Oetjen 
v.  Central  Leather  Co.  (1918)  246  U.  S.  297,  38  Sup.  Ct.  309  (semble)  ;  neither  can 
a  foreign  de  facto  government;  American  Banana  Co.  v.  United  Fruit  Co.  (1909) 
213  U.  S.  347,  29  Sup.  Ct.  511  {semble)  ;  nor  a  busi.iess  organization  maintained 
and  managed  by  a  foreign  government.  Mason  v.  Intercolonial  Ry.  of  Canada 
(1908)  197  Mass.  349,  83  N.  E.  876.  But  a  foreign  corporation,  organized  to 
carry  out  the  policy  of  a  foreign  government,  can  be  used.  Molina  v.  Commission 
Reguladora  (1918)  91  N.  J.  L.  382,  103  Atl.  397.  However,  the  legality  of  the 
acts  authorized  by  the  foreign  government  will  not  be  questioned.  Molina  v.  Com- 
mission Reguladora  (1918)  92  N.  J.  L.  38,  104  Atl.  450.  A  court  has  jurisdiction 
to  hear  a  foreign  state  which  voluntarily  appears  as  a  defendant.  'Manning  and 
Glcnton  v.  Nicaragua  (N.  Y.  1857)  14  How.  Pr.  517.  Also  in  an  action  brought  by 
a  foreign  government  the  defendant  can  set  off  any  claims  arising  from  the  same 
cause  of  action.  See  Rowan  v.  Sharps'  Rifle  Mfg.  Co.  (1862)  31  Conn.  1,  23. 
But  a  counter  claim  arising  from  a  different  cause  of  action  will  not  be  allowed 
simply  because  the  defendant  has  no  other  remedy.  Rowan  v.  Sharps'  Rifle  Mfy. 
Co.,  supra.  Foreign  governments  are  given  immunity  t'rom  suit  because  it  is 
essential  for  international  peace.  Cf.  Hatch  v.  Baez  (N.  Y.  1876)  7  Hun  596. 
This  reason  does  not  apply  to  an  unrecognized  government  as  there  is  no  comity 
between  the  nations.  The  court  in  the  instant  case  regarded  the  defendant  as  a 
foreign  corporation.  There  is  no  difficulty  in  holding  that  a  foreign  corporation 
cannot  sue  but  may  be  sued.  Finch  v.  Zenith  Furnace  Co.  (1909)  146  111.  App. 
257.  But,  as  the  fact  that  there  is  no  comity  is  sufficient  reason  to  remove  the 
immunity  which  ordinarily  prevents  a  foreign  government  from  being  sued,  there 
was    no    necessity    for    treating    the    Soviet   government    as    a    foreign    corporation. 

Landlord  and  Tenant — Lease  for  Temporary  Purpose — Implied  Warranty  of 
Suitability. — The  plaintiff  leased  two  furnished  flats  from  the  defendant  for 
eight  months.  The  house  was  uninhabitable  because  of  bedbugs.  In  an  action  to 
recover  rent  paid  in  advance,  held,  that  since  this  was  a  lease  for  a  temporary 
purpose  there  was  an  implied  warranty  of  suitability,  and  therefore  the  plaintiff 
could  recover.     Young  v.  Povich    (Me.  1922)    116  Atl.  26. 

In  a  lease  of  premises  for  business  purposes  there  is  no  implied  warranty 
of  reasonable  suitableness  for  the  use  intended.  Wood  v.  Carson  (1917)  257  Pa. 
St.  522,  101  Atl.  811  (dye  works);  Davis  v.  George  (1892)  67  N.  H.  393,  39  Atl. 
979  (hotel)  ;  contra,  Davcy  v.  Christoff  (1916)  36  Ont.  L.  R.  123  (theatre)  ;  (1916) 
16  Columbia  Law  Rev.  609.  Nor  is  there  such  a  warranty  in  the  lease  of  an 
unfurnished  dwelling.  Griffin  v.  Freeborn  (1914)  181  Mo.  App.  203,  168  S.  W.  219. 
In  England  it  was  held  that  such  a  warranty  is  implied  in  a  lease  of  a  furnished 
dwelling  house  for  a  short  term  at  a  watering  place.  Smith  v.  Marrable  (1843) 
11  M.  &  W.  *5.  This  case  is  limited  to  its  precise  facts  in  its  own  jurisdiction. 
See  Hart  v.  Windsor  (1844)  12  M.  &  W.  *68,  *87;  Sutton  v.  Temple  (1843)  12  M. 
&  W.  *52,  *60  et  seq.  The  weight  of  American  authority,  however,  is  that  not 
even  in  this  case  is  there  a  warranty  of  suitability.  Murray  v.  Albertson  (1887)  50 
N.  J.  L.  167,  13  Atl.  394;  see  Fisher  v.  Lighthall  (1885)  18  D.  C.  82,  85  et  seq.; 
Rubens  v.  Hill  (1904)  115  111.  App.  565.  574,  aff'd  (1906)  213  111.  523,  73  N.  E.  1127; 
contra,  Ingalls  v.  Hobbs  (1892)  156  Mass.  348,  31  N.  E.  286;  Morgenthau  v. 
Ehrich  (1912)  77  Misc.  139,  136  N.  Y.  Supp.  146  (but  see  Franklin  v.  Brown 
(1889)    118  N.   Y.    110,    114,   73  N.   E.    126).     Though   opposed   by   the   weight   of 
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American  authority  the  instant  case  takes  the  better  view.  When  a  furnished 
dwelling  is  leased  for  a  short  period  it  may  be  assumed  that  both  parties  con- 
template fitness  for  immediate  occupancy  and  the  opportunity  of  immediate  use  as 
a  large  part  of  the  consideration  to  the  lessee.  But  where  the  lease  is  for  a 
long  term,  the  lessee  may  and  often  does  contemplate  changes  which  would  be  im- 
possible in  the  shorter  period.     See  Ingalls  v.  Hobbs,  supra,  350. 

Master  and  Servant— Inconsistent  Verdicts — Verdict  Exonerating  Servant 
As  Release  of  Master. — The  plaintiff  sued  the  defendant  railroad  and  its  con- 
ductor jointly  for  injuries  resulting  solely  from  the  alleged  negligence  of  the 
latter.  The  jury  returned  a  verdict  in  favor  of  the  conductor  and  against  the 
railroad.  On  appeal  by  the  railroad,  the  court  directed  a  verdict  to  be  entered  for 
it.    Lowney  v.  Butte  Electric  Ry.  Co.   (Mont.  1922)  204  Pac.  485. 

The  difficulty  in  altering  the  jury's  finding  lies  in  the  impossibility  of  estab- 
lishing which  verdict  was  correctly  rendered.  A  verdict  in  favor  of  a  servant  does 
not  exonerate  his  master  for  negligence  of  a  different  character  than  that  of 
which  the  servant  was  acquitted.  Republic  Iron  &  Steel  Co.  v.  Lee  (1907)  227 
111.  246,  81  N.  E.  411  (sevible).  And  it  would  seem  that  under  a  statute  creating 
a  presumption  of  negligence  against  a  railroad,  a  verdict  for  the  company's  serv- 
ant and  against  the  railroad  would  not  necessarily  be  inconsistent,  since  the  pre- 
sumption, which  could  not  be  used  against  the  servant,  might  have  been  sufficient 
to  sustain  the  verdict  against  the  master.  See  Southern  Ry.  v.  Harbin  (1910)  135 
Ga.  122,  126,  68  S.  E.  1103  (dissenting  opinion).  But  generally,  when  the  plain- 
tiff's injuries  were  caused  solely  by  the  negligence  of  the  servant,  it  is  held  that  a 
judgment  for  the  servant  discharges  the  master.  Sipes  v.  Puget  Sound  Elec.  Ry. 
(1909)  54  Wash.  47,  102  Pac.  1057;  Indiana  etc.,  Torpedo  Co.  v.  Lippincott  Glass 
Co.  (1905)  165  Ind.  361,  75  N.  E.  649;  contra,  Illinois  Central  Ry.  v.  Murphy's 
Admr.  (1906)  123  Ky.  787,  97  S.  W.  729.  If  the  master  appeals,  and  the  plaintiff 
does  not,  a  verdict  has  been  directed  for  the  appellant,  even  though  negligence 
seemed  clearly  established  at  the  trial  against  the  servant.  Sipes  v.  Puget  Sound 
Elec.  Ry.,  supra.  It  would  seem  fairer  to  order  a  new  trial  even  though  the 
plaintiff  did  not  appeal  unless  the  finding  for  the  servant  seems  reasonably  cor- 
rect. See  Chicago,  St.  P.,  M.  &  O.  R.  R.  v.  McManigal  (1905)  73  Neb.  580.  584, 
103  N.  W.  305.  If  the  verdict  for  the  servant  was  clearly  right,  however,  the 
finding  against  the  master  was  probably  due  to  the  jury's  prejudice,  and  a  directed 
verdict  for  the  latter  works  no  injustice  to  the  plaintiff. 

Negotiable  Instruments — Fraud  in  the  Factum — Immediate  Parties.— The  de- 
fendant being  indebted  to  W,  at  the  request  of  the  latter,  signed  what  he  was 
told  was  an  account  of  his  indebtedness,  to  enable  W  to  obtain  credit.  The  paper 
was  really  a  promissory  note  of  which  W  was  the  maker,  the  plaintiff  bank  the 
payee,  and  the  defendant  apparently  an  irregular  indorser.  Held,  for  the  plain- 
tiff, since  the  defendant  was  negligent  in  failing  to  read  the  paper  he  signed.  Bank 
of  Holmes  v.  Thompson   (Iowa  1922)    185  N.  W.  986. 

Under  the  Negotiable  Instruments  Law,  §  52,  a  payee  has  been  held  a  holder 
in  due  course  in  transactions  involving  fraud  by  an  intervening  third  person. 
Boston  Steel  &  Iron  Co.  v.  Steuer  (1903)  183  Mass.  140,  66  N.  E.  646;  see  (1920) 
20  Columbia  Law  Rev.  749,  754  et  seq.  But  by  the  law  of  Iowa  he  is  an  immedi- 
ate party.  Builders'  L.  &  C.  Co.  v.  Wcimer  (1915)  170  Iowa  444,  151  N.  W.  100. 
When  there  has  been  "fraud  in  the  factum"  there  can  be  no  recovery,  in  the 
absence  of  negligence  by  the  maker,  even  by  a  holder  in  due  course.  Biddeford 
Nat.  Bank  v.  Hill  (1907)  102  Me.  346,  66  Atl.  721.  But  a  holder  in  due  course  may 
recover   if   the   defendant    was    negligent.     Bedell  v.   Herring    (1888)    77   Cal.   572, 
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20  Pac.  129.  The  cases  differ  as  to  what  constitutes  negligence.  Signing  by  an 
illiterate  has  been  held  negligent.  Bedell  v.  Herring,  supra;  Ruddell  v.  Dillman, 
Adm'r  (1881)  73  Ind.  518;  contra,  Walker  v.  Ebert  (1871)  29  Wis.  194.  Signing 
without  reading  has  also  been  held  negligent.  McCoy  v.  Gouvion's  Executrix 
(1897)  102  Ky.  386,  43  S.  W.  699;  Shirts  v.  Over  John  (1875)  60  Mo.  305;  contra, 
Foster  v.  MacKinnon  (1869)  L.  R.  4  C.  P.  704;  First  Nat.  Bank  of  Sturgis  v.  Deal 
(1885)  55  Mich.  592,  22  N.  W.  53.  It  makes  no  difference  in  the  jurisdiction  of  the 
instant  case  whether  the  payee  is  treated  as  a  holder  in  due  course  or  not,  be- 
cause of  the  unsound  Iowa  rule  that  even  a  fraudulent  plaintiff  can  recover 
against  a  negligent  defendant.  Shores-Mueller  Co.  v.  Lonning  (1913)  159  Iowa 
95,  140  N.  W.  197.  Hence,  though  the  court  in  the  instant  case  erroneously  treated 
the  payee  as  an  immediate  party,  the  result  was  not  affected. 

Partnership — Breach  of  Partnership  Agreement — Action  at  Law  for  Dam- 
ages.— The  plaintiff  and  the  defendant  entered  into  an  agreement  that  they  should 
endeavor,  as  joint  adventurers,  to  obtain  a  contract  to  act  as  selling  agents  for  the 
surplus  supplies  of  the  Federal  Government,  any  expenses  incurred  by  either  party 
to  be  "borne  by  such  party  as  incurred  them,"  and  "any  profits  or  losses"  to  be 
"divided  equally  between  them."  With  the  help  of  the  plaintiff,  the  defendant 
secured  the  contract  in  his  own  name  and  then  excluded  the  plaintiff  from 
participation  therein,  repudiating  the  contract.  The  defendant  sold  the  goods  and 
received  the  commissions.  The  plaintiff  sued  at  law  for  damages.  On  demurrer 
to  the  complaint,  held,  for  the  plaintiff.  Crownshield  Trading  Corporation  v.  Earle 
(App.  Div.  1st  Dep't.  1922).  192  N.  Y.  Supp.  304. 

Partnership  profits,  as  such,  can  be  recovered  at  law  only  on  an  account  stated. 
Consolidated  M.  &  W.  Co.  v.  Harper  Machinery  Co.  (1920)  190  App.  Div.  283, 
180  N.  Y.  Supp.  135;  Ryder  v.  Wilcox  (1869)  103  Mass.  24.  But  prospective 
profits  can  be  recovered  as  damages  in  an  action  for  breach  of  contract.  Where 
one  party  to  a  partnership  contract  repudiates  or  breaks  the  agreement  before 
the  business  is  started,  the  other  may  recover  at  law  as  damages  the  profits  he 
would  have  made.  Manny  v.  Burke  (1916)  174  App.  Div.  654,  160  N.  Y.  Supp. 
879.  But  if  there  is  no  basis  for  estimating  such  prospective  profits  they  cannot  be 
recovered.  Webster  v.  Beau  (1914)  77  Wash.  444,  137  Pac.  1013.  However,  if  the 
defendant  conducts  the  business  himself,  the  plaintiff's  prospective  profits  may  be 
estimated  on  the  basis  of  defendant's  actual  profits.  Hill  v.  Palmer  (1882)  56 
Wis.  123,  14  N.  W.  20.  If  the  business  has  never  been  started  as  a  joint  enter- 
prise, this  action  at  law  is  the  plaintiff's  only  remedy.  Wright  v.  Amann  (C.  C. 
1910)  192  Fed.  649;  Prince  v.  Lamb  (1900)  128  Cal.  120,  60  Pac.  689.  Where  the 
defendant  wrongfully  dissolves  the  partnership  after  the  business  has  been  started, 
the  plaintiff  may  recover  at  law  as  damages  the  profits  he  would  have  made.  Dart 
v.  laimbeer  (1887)  107  N.  Y.  664,  14  N.  E.  291;  Zimmerman  v.  Harding  (1913) 
227  U.  S.  489,  33  Sup.  Ct.  387.  The  jury  may  estimate  prospective  profits  on  the 
basis  of  past  earnings.  Dart  v.  Laimbeer,  supra.  In  such  a  case  the  plaintiff  may 
also  have  a  bill  in  equity  for  an  accounting,  in  which,  it  seems,  he  can  recover 
prospective  profits.  Zimmerman  v.  Harding,  supra;  see  Uniform  Partnership  Act, 
§  22  (a).  Therefore,  even  assuming  that  there  was  a  partnership  agreement 
and  not  a  mere  contract  to  share  gross  income,  the  instant  case  is  correct,  whether 
the  breach  occurred  before  or  after  the  joint  business  was  started. 

Patents — Infringement — Recovery  of  Profits — Excess  Profit  Taxes. — The 
plaintiff  brought  this  action  for  an  accounting  for  profits  derived  from  an  in- 
fringement of  his  patent.  The  defendant  contended  that  the  excess  profit  taxes 
paid  to  the  Federal  Government  should  be  allowed  him.     The  profits  claimed  by 
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'.he  plaintiff  were  only  a  part  of  the  profits  taxed.  Held,  the  defendant  should  he 
allowed  to  retain  that  percentage  of  the  total  amount  of  excess  profit  tax  paid 
which  the  taxable  profits  derived  from  the  infringement  bore  to  the  total  taxable 
profits,  provided  the  defendant  would  give  a  bond  to  pay  the  plaintiff  the  equ'va- 
lent  of  any  sum  saved  from  later  taxes  by  reason  of  the  payment  decreed.  W.  W. 
Sly  Mfg.  Co.  v.  Pangborn  Corporation  (D.  C,  D.  Md.  1921)  276  Fed.  971. 

In  an  action  for  an  accounting  a  patent  infringer  generally  is  not  allowed  to 
deduct  property  taxes.  National  Folding  Box  &  Paper  Co.  v.  Dayton  Paper  Novel- 
ty Co.  (C.  C.  1899)  95  Fed.  991.  However,  if  the  infringement  comprises  his 
entire  business,  property  taxes  are  allowed.  Carborundum  Co.  v.  Electric  Smelt- 
ing &  Aluminum  Co.  (C.  C.  A.  1913)  203  Fed.  976.  They  are  also  allowed  if  they 
are  easily  apportionable  to  the  various  items  of  the  defendant's  business.  Gordon 
v.  Turco-Halvah  Co.  (C.  C.  A.  1917)  247  Fed.  487.  In  the  instant  case  the  court 
considered  three  possible  ways  to  apportion  excess  profit  taxes.  First,  deducting 
only  the  tax  which  would  have  been  payable  on  the  profits  from  the  infringement 
if  they  had  been  the  only  profits  realized;  second,  making  an  allowance  for  the 
excess  of  the  tax  paid  by  the  defendant  over  what  he  would  have  paid  if  there  had 
been  no  profits  from  the  infringement;  third,  the  method  adopted.  The  objection 
to  the  first  method  is  that  the  defendant  is  made  to  pay  more  taxes  than  he 
would  have  paid  had  there  been  no  infringement.  The  objection  to  the  other 
methods  proposed  is  that  it  makes  the  tax  burden  for  the  plaintiff  increase  as  the 
defendant's  profits  from  other  sources  increase.  The  objection  to  any  allowance 
is  that  the  plaintiff  may  have  to  pay  taxes  on  the  amount  received,  thus  resulting 
in  double  taxation.  Payment  of  this  decree  will  be  a  business  loss  deductible  from 
taxable  profits.  If  paid  during  a  profitable  year,  the  credit  given  might  reduce 
the  defendant's  taxes  by  the  amount  paid  to  the  plaintiff;  but  if  paid  during  a 
profitless  year,  no  part  of  the  tax  paid  would  be  refunded.  To  subject  the  defend- 
ant to  such  a  risk  might  seem  inequitable.  But,  in  view  of  the  difficulty  of  esti- 
mating correctly  the  amount  of  the  allowance  and  also  because  he  is  the  party  at 
fault,  it  seems  the  better  course.  This  is  in  line  with  the  general  rule  in  the  case 
of  property  taxes ;  and  it  is  probably  more  equitable  to  make  the  defendant  run 
the  risk  of  a  saving  on  future  taxes. 

Process — Summons — Foreign  Corporation's  Officer  as  Witness  Exempt  from 
Service. — The  defendant  is  a  foreign  corporation  not  doing  business  in  the  state. 
The  defendant's  vice-president  was  served  with  a  summons  against  the  corpora- 
tion while  leaving  the  District  Court  where  he  had  been  testifying  as  a  witness  in  a 
suit  brought  by  the  defendant.  He  had  come  into  the  state  for  that  sole  purpose 
and  was  about  to  leave  it  on  the  conclusion  of  the  trial.  Held,  on  motion,  service 
vacated.  Powelson  v.  Proctor  &  Gamble  Co.  (App.  Div.  1st  Dept.  1922)  193  N.  Y. 
Supp.  93. 

A  foreign  corporation  can  be  served  through  an  officer  in  the  state  on  corporate 
business.  Twin  Lakes  Land  &  Water  Co.  v.  Dohner  (C.  C.  A.  1917)  242  Fed. 
399.  A  person  in  a  state  solely  for  the  purpose  of  testifying  as  a  witness  cannot 
be  served  with  a  summons.  See  Winder  v.  Penniman  (1921)  181  N.  C.  7,  8,  105 
S.  E.  884.  He  is  allowed  a  reasonable  time  for  departure  after  the  suit.  State 
v.  Biedler  (Del.  1916)  6  Boyce  262,  99  Atl.  278.  The  instant  case  presents  a  situa- 
tion wherein  these  two  rules  conflict.  Where  the  legal  matters  of  the  corporation 
bring  an  officer  into  the  state  service  on  him  binds  the  corporation.  Fond  du  Lac 
C.  &  B.  Co.  v.  Henningsen  P.  Co.  (1909)  141  Wis.  70,  123  N.  W.  640;  contra, 
Noel  Const.  Co.  v.  George  W.  Smith  &  Co.  (C.  C.  1911)  193  Fed.  492.  But  an 
officer  present  for  the  purpose  of  having  depositions  taken  is  not  subject  to  service 
for  the  corporation.     Ladd  Metals  Co.   v.  American  Mining  Co.    (C.   C.   1907)   152 
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fed.  1008.  The  immunity  of  a  witness  from  service  is  to  allow  him  to  feel  free 
to  come  into  the  state  and  not  to  be  deterred  by  fear  of  suit  against  himself. 
Strictly  speaking  this  ought  not  to  apply  to  officers  of  a  corporation  as  the  legal 
person  served  is  not  the  witness.  However,  since  the  same  reasons  would  prob- 
ably influence  the  corporation  officer  to  remain  outside  the  jurisdiction  as  would  in- 
fluence an  individual,  the  courts  are  justified  in  vacating  the  service.  It  should 
be  noled,  moreover,  that  it  has  been  held  that  service  on  an  officer  in  the  stale 
on  corporation  business,  consisting  of  a  solitary  transaction,  does  not  bind  the 
corporation.  Ladd  Metals  Co.  v.  American  Mining  Co.,  supra  The  court  in 
the  instant  case  did  not  find  it  necessary  to  pass  on  the  question  whether  the 
service  would  also  have  been  invalid  on  that  ground. 

Rem.  Property — New  York  Powers — Equitable  Conversion. — One  R  devised 
real  estate  to  his  widow  and  two  sons  as  tenants  in  common.  His  executors  were 
directed  to  sell  if  the  devisees  should  agree.  The  two  sons  were  appointed  execu- 
tors. The  defendant  recovered  and  docketed  a  judgment  against  both  sons. 
Thereupon  the  two  sons,  as  executors,  and  the  widow  conveyed  to  the  plaintiff. 
The  defendant  issued  an  execution  upon  his  judgment  and  the  sheriff  levied  upon 
the  land.  The  plaint:ff  sought  to  have  the  sale  enjoined.  Held,  for  the  plaintiff. 
Upon  exercise  of  the  power,  the  lien  upon  the  real  estate  was  extinguished.  As 
the  contemplated  sale  might  cast  a  cloud  upon  the  plaintiff's  title,  he  should  have 
an  injunction.  New  York  Central  Ry.  v.  First  Nat'l  Bank  of  the  Thousand  Islands 
(1922)   232  N.  Y.  330,   133  N.  E.  908. 

"Every  power  of  disposition   by  means  of  which  the  grantee  is  enabled,  in  his 

lifetime,  to  dispose  of  the  entire  fee  for  his  own  benefit,  is  deemed  absolute."     N.  Y. 

Cons.  Laws  (1909)  c.  50,  §  153.     "Where  such  a  power  of  disposition  is  given,  and 

no  remainder  is  limited  on  the  estate  of  the  grantee  of  the  power,  such  grantee  is 

entitled  to  an  absolute   fee."     N.  Y.  Cons.  Laws    (1909)    c.  50,  §  151;   see  4  Kent's 

Comm.   *348,   349.      It   has   been    stated   under   these    statutes  that   a   devisee   of   an 

undivided   third   interest   in    realty,   having   also   a   general   power   of    sale,   received 

the  power  as  to  the  other  two  th  rds  only,  it  having  merged,  as  to  his  own  third, 

in  his    fee.     Hetzel  v.  Barber    (1877)    69   N.   Y.    1.     More  recent   cases  hold   such 

powers  inseverable,   intended   to   permit   the   sale  of   the  estate   as  a   whole   for   the 

benefit  of  all  the  devisees,  and  not  absolute  as   to  the  grantee's  beneficial   interest. 

Rankine  v.  Metzger  (1902)  69  App.  Div.  264,  74  N.  Y.  Supp.  649,  aff'd   (1903)    174 

N.  Y.  540,  66  N.  E.  1115;  cf.  Weeks  'v.  Frankel   (1910)    197  N.  Y.  304.  90  N.  E. 

969.     This  seems  the  more  reasonable  view,  especially  when,  as  in  the  instant  case, 

the    consent   of    the    devisees    is    a    condition    of    the    exercse    of    the    power.      Cf. 

Ackcrman  v.  Gorton    (1876)   67  N.  Y.  63.     Further,  if  a  power  is  vested  in  several 

executors  and  one  dies,  the  survivor  may  exercise  the  power.     N.  Y.   Cons.   Laws 

(1909)  c.  50,  §  166;  see  Matter  of  Wilkin   (1904)  90  App.  Div.  324,  327,  328.  86  N. 

Y.  Supp.  360.     Or  if  one  executor  resigns  or  is  removed,   the  others  may  exercise 

the  power.     Striker  v.  Daly   (1916)   175  App.  Div.  620,  162  N.  Y.  Supp.  527;  aff'd 

(1918)    223    N.    Y.    468,    119    N.    E.    882    (under    some    circumstances,    at    least). 

Analogously,  even  if  each  executor  in  the  instant  case  were  in  part  disqualified  to 

exercise    the    entire    power — the    power    over    his    beneficial    interest    never    having 

vested   in   him   according   to    the    reasoning    in    Hctsel   v.    Barber,   supra — it    would 

seem  that  its  exercise  as  to     that  part  of  the  other  and  competent  executor  would 

be  sufficient,  and  the  conveyance  as  a  whole  good. 

i 

Where  there  has  been  equitable  conversion  of  real  estate  under  a  will,  a 
claim  against  the  devisee  cannot  constitute  a  lien  on  the  land.  Darst  v.  Szvearingen 
(1906)  224  111.  229,  79  N.  E.  635;  see  (1909)  9  Columbia  Law  Rev.  179.  The  con- 
version occurs  as   of   the  testator's   death.     Schocnberger's  Estate    (1908)    221    Pa. 
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112,  70  Atl.  579.  This  is  so  in  most  jurisdictions  even  if  the  sale  is  not  to  be 
until  a  definite  time  or  until  the  happening  of  some  designated  event.  Handlcy  v. 
Palmer  (C.  C.  A.  1900)  103  Fed.  39;  Nelson  v.  Nelson  (1905)  36  Ind.  App.  331,  75 
N.  E.  679;  Chick  v.  Ives  (1902)  2  Neb.  Unoff.  879,  90  N.  W.  751.  In  others,  no 
conversion  occurs  under  such  circumstances  until  the  time  comes  or  the  event 
happens.  Bank  of  Ukia  v.  Rice  (1904)  143  Cal.  265,  76  Pac.  1020;  see  Underwood 
v.  Curtis  (1891)  127  N.  Y.  523,  533,  534.  28  N.  E.  585.  But  the  court  will  never 
imply  a  conversion  unless  the  testator  clearly  intends  it.  Harris  v.  Achilles  (1909) 
129  App.  Div.  847,  114  N.  Y.  Supp.  855.  A  direction  to  sell  is  insufficient,  if  con- 
tingent on  consent.  Scott's  Estate  (1908)  37  Pa.  Super.  198.  When  there  is  no 
conversion,  the  devisee  has  an  alienable  interest  in  the  realty,  subject  to  divest- 
ment by  the  exercise  of  the  power  of  sale.  Williams  v.  Lobban  (1907)  206  Mo.  399, 
104  S.  W.  58;  Hatt  v.  Rich  (1900)  59  N.  J.  Eq.  492,- 45  Atl.  969.  Then,  whether 
or  not  there  has  been  a  conversion,  one  purporting  to  hold  under  the  devisee  has 
no  claim  against  the  land  after  the  exercise  of  the  power.  Beaver  v.  Ross  (1908) 
140  la.  154,  118  N.  W.  287.  The  instant  case,  therefore,  soundly  holds  that  the  de- 
fendant has  no  lien  upon  the  realty.  The  question  of  equitable  conversion,  how- 
ever, is  of  importance  to  the  defendant  because,  there  having  been  none,  one  claim- 
ing under  the  devisee  has  a  lien  on  the  proceeds  of  the  sale.  See  Sayles  v.  Best 
(1893)  140  N.  Y.  368,  374,  375,  35  N.  E.  636;  Williams  v.  Lobbau,  supra,  416.  418. 
Whereas  if  there  has  been  a  conversion,  a  judgment  docketed  thereafter,  never 
having  constituted  a  lien  against  the  land,  is  not  a  lien  on  the  proceeds  of  the  sale. 
Darst  v.  Swearingcn,  supra. 

Sales — Contract  To  Sell  Future  Goods — "Time  of  Sale." — In  April,  S  contract- 
ed to  sell  and  deliver  in  September,  and  B  to  accept,  a  quantity  of  sheeting  of  I's 
make,  delivery  to  be  at  I's  mill,  "shipping  instructions  later."  During  September 
B  sent  no  instructions,  but  on  October  5th  wrote  a  letter  repudiating  the  con- 
tract on  the  ground  of  failure  to  deliver  on  time.  On  October  7th  S  wrote,  en- 
closing invoices  and  asked  for  shipping  instructions,  which  B  refused  to  give. 
S,  suing  for  damages,  alleged  readiness  and  willingness  to  perform,  but  no  tender 
of  delivery.  The  defence  was  that  under  §  43  (3)  of  the  Uniform  Sales  Act, 
N.  Y.  Laws  1911  c.  571,  §  124  (3),  S  had  not  made  a  delivery.  Held,  for  S. 
§  43  (3)  was  inapplicable  because  the  goods  were  not  in  existence  at  the  time  of 
the  contract  to  sell.    Percy  Kent  Co.  v.  Silberstein   (1922)   192  N.  Y.  Supp.  498. 

The  Uniform  Sales  Act,  §  43  (3).  defines  "delivery"  when  the  goods  are  in 
the  hands  of  a  third  person  at  the  "time  of  sale."  The  court,  in  holding  the  sec- 
tion inapplicable,  assumed  that  "time  of  sale"  meant  "time  of  contract  to  sell." 
This  assumption  was  unnecessary,  because  there  was  no  specification  or  appropria- 
tion, and  thus  no  specified  goods  at  any  time  to  which  the  section  could  apply. 
The  case,  however,  suggests  the  novel  question  of  the  meaning  of  "time  of  sale" 
in  §  43  (3).  At  common  law  in  such  a  case  there  was  no  delivery  within  the 
Statute  of  Frauds  unless  the  third  person  attorned.  The  corresponding  section 
of  the  English  Sale  of  Goods  Act,  §  29  (3),  is  regarded  as  a  codification  of  this 
rule.  See  Chalmers,  Sale  of  Goods  (8th  ed.  1920)  79  note  (r)  ;  Benjamin,  Sales 
(6th  ed.  1920)  794  note  (e),  citing  Bentall  v.  Burn  (1824)  3  B.  &  C.  423;  see  Board- 
man  v.  Spooncr  (1866)  95  Mass.  353,  357.  At  common  law,  a  purported  sale  of 
goods  in  a  third  person's  possession  transferred  title  immediately  without  attorn- 
ment. Sigerson  v.  Kahmann  (1866)  39  Mo.  *206.  The  question  as  to  when  is 
the  "time  of  sale"  is  not  dependent  upon  the  requirements  for  delivery.  The  drafts- 
man of  the  Uniform  Sales  Act  declares  "the  most  fundamental  distinction  in  the 
law  of  sales"  to  be  that  between  a  "contract  to  sell,"  i.  e.,  a  contract  for  a  subse- 
quent transfer  of  title,  and  a  "sale"  or  immediate  transfer  of  ownership.     See  1 
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Williston  (1909)  Sales.  §  2;  Uniform  Sales  Act,  §  1;  Idaho  Implement  Co.  v. 
Lambach  (1909)  16  Idaho  497,  509.  510,  512;  101  Pac.  951.  "Time  of  sale"  in  the 
corresponding  section  of  the  English  Act  is  said  by  its  draftsman,  Chalmers,  to 
mean  the  time  when  the  property  passes.  25  Halsbury  (1912)  Laws  of  England 
210  note  (t).  And  in  the  absence  of  judicial  authority  this  seems  to  be  the  better 
interpretation  because  there  was  no  appropriation,  hence  no  passing  of  title,  and 
consequently  no  "time  of  sale."  See  Uniform  Sales  Act,  §§  17,  19  (4)  ;  American 
Hide  Co.  v.  Chalklcy  (1903)   101  Va.  458,  464,  44  S.  E.  705. 

Sales — C.  I.  F.  Contract — Measure  of  Damages. — Action  by  an  English  vendee 
for  breach  of  contract  to  sell  5,000  lbs.  of  thorium  by  a  Chicago  vendor,  c.  i.  f. 
London  dock.  On  appeal  from  a  judgment  declaring  the  measure  of  damages  to  be 
the  difference  between  the  contract  price  and  the  market  price  at  London,  the 
destination,  held,  judgment  reversed.  Scaver  v.  Lindsay  Light  Co.  (decided  April 
18,  1922)    N.  Y.  Ct.  of  App.   (not  yet  reported). 

For  an  adverse  criticism  of  the  decision  in  the  Appellate  Division,  see  (1921)  21 
Columbia  Law  Rev.  724.  The  reversal  by  the  Court  of  Appeals  has  the  salutary 
effect  of  bringing  the  measure  of  damages  for  a  c.  i.  f.  contract  into  conformity 
with  the  general  rule  of  damages  which  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  place  of  delivery. 

Torts — Proximate  Cause — Suicide. — The  complaint  alleged  that  the  defendants 
had  arrested  the  plaintiff's  intestate,  held  him  in  confinement  against  his  will, 
inflicted  bodily  injury  upon  him,  and  subjected  him  to  mental  torture  by  threats  of 
physical  injury  and  death.  The  decedent  became  mentally  deranged  and  com- 
mitted suicide.  In  an  action  for  wrongful  death,  held,  one  judge  dissenting,  the  de- 
murrer to  the  complaint  was  rightly  sustained,  since  the  suicide  was  not  the  natural 
and  probable  consequence  of  the  defendants'  wrongful  acts.  Salsedo  v.  Palmer 
(C.  C.  A.  1921)  278  Fed.  92. 

In  view  of  the  decision  in  Scheffcr  v.  Washington  City  etc.,  R.  R.  (1881)  105 
U.  S.  249,  holding  suicide  not  a  natural  and  probable  consequence  of  a  railway  in- 
jury, and  therefore  the  proximate  cause  of  death,  the  result  of  the  majority  in  the 
principal  case  is  not  surprising.  In  this  case,  however,  the  defendants  were  con- 
sciously engaged  in  committing  unlawful  acts,  whereas  in  the  Scheffcr  case  the  de- 
fendant was  merely  negligent.  A  wilful  tort  gives  rise  to  liability  for  more 
remote  consequences  than  mere  negligence.  Cf.  Wyant  v.  Crouse  (1901)  127  Mich. 
158,  86  N.  W.  527.  The  principal  case  can,  therefore,  be  distinguished  from  the 
Scheffcr  case  on  this  ground.  Suicide  has  been  held  no  bar  to  recovery  under 
workmen's  compensation  acts.  Sponatski's  Case  (1915)  220  Mass.  526,  108  N.  E. 
466;  see  M alone  v.  Cayser,  Irvine  &  Co.  (1908)  45  Scot.  L.  R.  351,  353.  But  it 
should  be  noted  that  under  these  statutes  the  result  need  not  be  a  probable,  but 
simply  an  actual  consequence  of  the  injury.  The  court  in  the  instant  case,  relying 
on  the  Scheffer  case,  regarded  the  suicide  as  a  break  in  the  chain  of  causation. 
This  would  seem  sound  where  the  act  of  self  destruction  was  voluntary.  Brown 
v.  American  Steel  &  Wire  Co.  (1908)  43  Ind.  App.  560,  88  N.  E.  80.  But  when 
done  in  the  frenzy  of  an  uncontrollable  impulse,  the  defendant,  whose  wrongful 
conduct  placed  the  deceased  in  this  plight,  should  be  held  responsible.  See  Koch  v. 
Fox  (1902)  71  App.  Div.  288,  298,  299,  75  N.  Y.  Supp.  913;  Daniels  v.  New  York 
etc.  R.  R.  (1903)  183  Mass.  393,  398,  399.  This  distinction  has  been  drawn  in  de- 
termining the  meaning  of  suicide  as  contained  in  policies  of  insurance.  Cf.  New- 
ton v.  Mutual  Benefit  Life  Ins.  Co.  (1879)  76  N.  Y.  426;  Manhattan  Life  Ins.  Co. 
v.  Broughton  (1883)  109  U.  S.  121,  3  Sup.  Ct.  99.  Therefore,  it  seems  as  if 
the  demurrer  in  the  instant  case  should  have  been  overruled  and  the  plaintiff  given 
an  opportunity  to  prove  the  nature  of  the  suicide. 
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TRUSTS — Foreign  Testamentary  Trustees — Liability  to  Suit. — The  plaintiff  is 
the  wife  of  an  incompetent  and  under  a  decree  of  separation  is  entitled  to  receive 
alimony.  No  alimony  was  paid  and  the  plaintiff  obtained  a  judgment  for  the 
amount  due.  The  incompetent  has  no  property  of  his  own,  but  is  the  bene- 
ficiary of  a  trust  created  by  the  will  of  his  father,  probated  in  Pennsylvania,  of 
which  trust  the  Trust  Co.  of  Philadelphia,  and  one  G,  a  resident  of  Pennsylvania, 
are  trustees.  The  Trust  Co.  is  subject  to  the  jurisdiction  of  the  New  York 
courts  by  doing  business  in  that  state  and  personal  jurisdiction  has  been  obtained 
over  it,  but  no  jurisdiction  has  been  obtained  over  G.  The  plaintiff  brings  this 
action  in  the  New  York  court  against  the  trustees  and  the  incompetent  to  obtain 
part  of  the  income  of  the  trust  fund.  Held,  for  the  defendants.  Everhart  v. 
Provident  Life  and  Trust  Co.  (N.  Y.  Sup.  Ct.  Sp.  T.  1922)  67  N.  Y.  L.  J.  1843. 
It  has  been  held  that  an  action  against  a  resident  trustee  by  a  creditor  of  the 
cestui  to  obtain  part  of  the  income  of  a  trust  fund  created  by  a  will  probated  in 
a  foreign  state  could  not  be  maintained.  Jenkins  v.  Lester  (1881)  131  Mass.  355. 
The  court  failed  to  distinguish  between  foreign  administrators  and  executors, 
and  foreign  testamentary  trustees.  An  executor  is  immune  from  suit  in  a  state 
other  than  the  one  by  virtue  of  whose  recognition  he  holds  office.  Helme  v. 
Bucklew  (1920)  229  N.  Y.  363,  128  N.  E.  216.  The  law  of  that  state  governs  his 
duties  and  liabilities  and  no  interference  by  a  foreign  court  should  be  permitted. 
See  (1911)  11  Columbia  Law  Rev.  564.  A  trustee,  however,  testamentary  or 
otherwise,  is  subject  to  duties  and  liabilities  in  respect  to  the  trust  res,  not  by 
virtue  of  his  office  but  by  reason  of  his  being  vested  with  the  legal  title.  Equity 
has  rightly  issued  a  decree  against  a  trustee  named  in  a  foreign  will  to  execute  a 
trust  created  by  that  will  where  the  trustee  was  a  resident  of  the  state.  Jones  v. 
Jones  (1894)  8  Misc.  660,  30  N.  Y.  Supp.  177.  In  the  instant  case,  however,  only 
one  of  the  trustees  was  subject  to  the  jurisdiction  of  the  court  and  a  decree  against 
him  would  have  been  of  no  value.  Hutchinson  v.  Ayres  (1886)  117  111.  558,  7  N. 
E.  476.  But  if  both  trustees  were  subject  to  the  jurisdiction  of  the  court,  there 
would  be  no  objection  to  a  decree  against  them  for  payment  of  the  claim,  which 
decree  could  be  sued  on  in  other  jurisdictions  as  a  debt  of  record.  Tompkins  v. 
Cooper  (1895)  97  Ga.  631,  25  S.  E.  247. 
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The  Tenant  and  His  Landlord.  By  Edgar  J.  Lauer  and  Victor  House. 
New  York:  Baker,  Voorhis  &  Co.     1921.    pp.  xli,  438. 

In  his  preface  to  The  Spirit  of  the  Common  Law,  Roscoe  Pound  says :  "The 
real  danger  to  administration  of  justice  according  to  law  is  in  timid  resistance  to 
rational  improvement  and  obstinate  persistence  in  legal  paths  which  have  become 
impossible  in  the  heterogeneous,  urban,  industrial  America  of  today."  The  United 
States,  up  to  the  time  of  the  war,  suffered  from  no  real  housing  shortage.  In- 
deed, it  suffered  from  no  real  land  shortage.  It  had,  therefore,  no  real  "landlord 
and  tenant"  problem.  In  the  Middle  Ages  the  Jews  had  such  a  problem.  They 
could  not  hold  land  and  the  space  in  which  they  might  live  was  limited  to  the 
ghettos.  In  consequence,  competitive  bidding  between  tenants  was  the  basis  of 
profiteering  on  the  part  of  the  landlords.  As  soon  as  a  Jew  showed  any  signs 
of  prosperity,  his  rent  was  jacked  up.  Another  tenant  was  available  to  take  his 
place.  And  so  one  Jew  was  used  to  outbid  another.  Rabbi  Gershom,  one  of  the 
most  learned  Talmudists,  derived  the  Jus  Hazaka  from  the  law  of  the  Talmud  that 
"if  a  poor  man  is  trying  to  get  a  cake  (t.  e.,  to  sustain  himself)  and  another  comes 
and  takes  it  away  from  him,  the  second  man  is  called  a  Rasha"  (a  wicked  man). 
The  Jus  Hazaka,  which  gave  to  the  tenant  in  possession  an  equity  of  re- 
newal, is  also  rested  upon  Deuteronomy  6:18:  "And  thou  shalt  do  that  which  is 
right  and  good  in  the  sight  of  the  Lord."  The  Jus  Hazaka  reached  to  the  root — the 
original  right.  The  fundamental  idea  was  expressed  by  Sir  Francis  Hargrave  in 
Lee  v.   Vernon.1     This 

"interest  beyond  the  subsisting  term  ...  is  usually  termed  the  tenant  right 
of  renewal,  which,  though,  according  to  language  and  ideas  strictly  legal,  is  not 
any  certain,  or  even  contingent  estate,  but  only  a  chance,  there  being  no  means 
of  compelling  a  renewal,  yet  is  so  adverted  to  in  all  transactions  relative  to  lease- 
hold property,  that  it  influences  the  price  in  sales,  and  is  often  an  inducement  to 
accept  of  it  in  mortgages  and  settlements." 

And  accordingly  the  courts  have  held  that  "however  imperfect  or  contingent  in  its 
nature,"  this  tenant  right  of  renewal  is  "still  a  thing  of  value"  and  "ought  to  be 
protected  by  the  courts  of  justice." 

Like  the  Jews,  the  Irish  suffered  when  there  was  a  shortage  of  land,  and  for 
over  two  centuries  Ireland  was  bathed  in  blood  before,  as  Morley  puts  it,  "in  a 
rough  and  non-logical  way  the  realities  of  the  Irish  land  system  for  the  first  time 
gained  access  to  the  minds  of  the  electors  of  Great  Britain."  As  late  as  1860, 
Morley  points  out,  Parliament  had  declared  that  the  rights  of  landlord  and 
tenant  were  those  of  contract,  just  like  the  hiring  of  a  cab.  And  even  as  late 
as  1887,  when  Morley  in  Parliament  referred  to  the  Act  of  1860,  he  says  the 
parliamentary  lawyers  applauded  him  as  though  there  had  been  no  change  in  the 
situation.  When,  therefore,  in  1870,  Gladstone  succeeded  in  converting  Par- 
liament to  the  acceptance  of  the  principle  of  the  tenant's  right  of  renewal  and 
further  to  the  principle  that  that  right  of  renewal  should  be  applied  upon  fair  and 
equitable  terms,  it  was  the  beginning  of  a  change  in  the  English  law  making  it 
conform  with  the  equities  in  the  relationship.  It  is  true  that  the  Rabbinical  law 
of  Rabbi  Gershom  had  been  taken  over  into  the  Roman  law  by  Pope  Clement  VIII, 

15  Brown's  Pari.  Cases  10  (Eng.  Ed.,  1803),  [adopted  by  Commissioner 
Dwight  in  Mitchell  v.  Reed   (1874)  61  N.  Y.  123,  135]. 
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who  extended  it  through  all  the  cities  of  Italy,  and  the  Jus  Hazaka  hecame  binding 
upon  Christian  landlords  as  well  as  upon  Christian  tenants.2  But  as  the  Roman 
law  has  always  had  a  rather  hard  time  of  it  breaking  through  the  hard  crust  of 
the  English  conception  of  strict  contract  rights,  it  was  natural  that  in  the  handling 
of  the  Irish  situation,  even  under  the  inspiring  leadership  of  Gladstone,  it  should 
take  a  full  decade  (1881)  before  the  Bessborough  Commission  reported  a  plan  for 
establishing  a  tribunal  to  fix  the  fair  rental  value  and  forbid  ejectment.  Glad- 
stone, in  a  letter  to  Manning,  from  which  Morley  quotes  in  his  Life  of  Gladstone, 
said  that  the  policy  of  the  bill  was 

"to  prevent  the  landlord  from  using  the  terrible  weapon  of  undue  and  unjust 
eviction,  by  so  framing  the  handle  that  it  shall  cut  his  hands  with  the  sharp 
edge  of  pecuniary  damages.  .  .  .  Wanton  eviction  will,  as  I  hope,  be  ex- 
tinguished by  provisions  like  these.  And  if  they  extinguish  wanton  eviction,  they 
will  also  extinguish  those  demands  for  unjust  augmentations  of  rent,  which  are 
only  formidable  to  the  occupier,  because  the  power  of  wanton  or  arbitrary  evic- 
tion is  behind  them." 

What  was  the  nature  of  the  problem  that  the  English  Parliament  had  to  con- 
sider in  Gladstone's  time,  to  remedy  which  Gladstone,  as  Morley  says,  had  to  fight 
every  inch  of  the  way  against  even  an  hostile  Cabinet,  though  he  was  "the  first 
English  statesman"  to  take  hold  of  the  problem  and  deal  with  it  constructively? 
As  early  as  1649,  Oliver  Cromwell  pointed  out  the  precarious  condition  in  which 
the  Irish  tenantry  were  even  at  that  time.  In  the  explanation  for  the  Protestant 
emigration  from  Ireland  made  in  an  official  report  in  1729,  it  was  pointed  out  that 
Protestants  were  emigrating  from  Ireland  because  the  Irish  land  holdings  were 
controlled  by  absentee  landlords,  who  jacked  up  the  rents  beyond  the  means  or 
ability  of  the  tenants  to  pay.  Field,  in  Landholding  and  the  Relation  of  Landlord 
and  Tenant  in  Vatious  Countries,  describes  the  process,  quoting  from  the  re- 
monstrance sent  by  the  northern  Protestants  to  the  government  in  1772 : 

"When  the  tenant's  lease  was  ended  .  .  .  [the  landlordsl  published  in  the 
newspapers  that  such  a  parcel  of  land  was  to  be  let,  and  that  proposals  in  writing 
would  be  received  for  it.  They  invited  every  covetous,  envious  and  malicious  per- 
son to  offer  for  his  neighbour's  possessions  and  improvements.  The  tenant,  know- 
ing he  must  be  the  highest  bidder  or  turn  out,  he  knew  not  whither,  would  offer 
more  than  the  value.  If  he  complained  to  the  landlord  that  it  was  too  dear,  the 
landlord  answered  that  he  knew  it  was  so,  but  as  it  was  in  a  trading  country,  the 
tenant  must  make  up  the  deficiency  by  his  industry."  3 

Two  words  have  been  brought  into  our  English  vocabulary  from  this  Irish 
history.  In  Ireland,  the  custom  of  auctioning  leases  of  farms  over  the  head  of 
the  outgoing  tenant  was  called  "canting."  The  other  word  which  has  come  down 
to  us  is  "boycott."  Parnell,  speaking  at  Ennis,  September  19,  1880,  told  the  people 
to  punish  a  man  for  taking  a  farm  from  which  another  had  been  evicted  "by 
isolating  him  from  his  kind  as  if  he  were  a  leper  of  old."  The  advice  was  at 
once  taken  and  its  scope  largely  extended.  For  refusing  to  receive  rents  at  figures 
which  the  tenants  thought  were  equitable,  Captain  Boycott,  Lord  Ernes'  agent  at 
Mayo,  was  severely  "boycotted,"  the  name  of  the  first  victim  being  given  to  the  new 
system.  His  servants  were  forced  to  leave  him,  his  crops  were  left  unsaved,  even 
the  post  and  telegraph  were  interfered  with. 

After  the  Irish  had  secured  this  legislation,  it  was  easier  for  the  Scotch 
crofters  in  1886  to  get  the  Crofters'  Act,  built  on  the  same  principle;  and  so  it 
is  natural  to  find  similar  provisions  in  the  statute  of  6  Edward  VII,  c.  56,  the 
Scotch  Small  Landholders'  Act  of   191 1*  the  Corn   Production  Act  of   1917;  Part 

2 1  am  indebted  for  these  references  to  Professor  Nathan  Isaacs,  for  his 
translation  of  a  recent  Italian  work  by  Finzi  on  the  Jus  Hazaka. 

8  P.   270,    note  9.  *  St.  (1911)   1  &  2  Geo.  V,  c.  49,  §  32. 
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III,5  and  the  extension  of  the  same  prineiples  to  the  housing  shortage  in  cities  in 
such  statutes  as  Chapter  97  of  the  acts  of  1915,  5  and  6  Geo.  V.  which  contains 
the  provision  :" 

"No  order  for  the  recovery  of  possession  of  a  dwelling  house  lo  which  this 
Act  applies  or  for  the  ejectment  of  a  tenant  therefrom  shall  be  made  so  long  as 
the  tenant  continues  to  pay  rent  at  the  agreed  rate  as  modified  by  this  Act  and 
performs  the  other  conditions  of  the  tenancy,  except  on  the  ground  that  the  tenant 
has  committed  waste  or  has  been  guilty  of  conduct  which  is  a  nuisance  or  an 
annoyance  to  adjoining  or  neighbouring  occupiers,  or  that  the  premises  are  reason- 
ably required  by  the  landlord  for  the  occupation  of  himself  or  some  other  person 
in  his  employ,  or  in  the  employ  of  some  tenant  from  him,  or  on  some  other 
ground  which  may  be  deemed  satisfactory  by  the  court  making  such  order,  and 
where  such  order  has  been  made  but  not  executed  before  the  passing  of  this  Act  the 
court  by  which  the  order  was  made  may,  if  it  is  of  opinion  that  the  order  would 
not  have  been  made  if  this  Act  had  been  in  operation  at  the  date  of  the  making 
of  the  order,  rescind  or  vary  the  order  in  such  manner  as  the  court  may  think  fit 
for  the  purpose  of  giving  effect  to  this  Act." 

And  the  English  law  having  thus  absorbed  the  principle,  it  was  natural,  when  the 
housing  shortage  affected  South  Africa,  Australia,  New  South  Wales,  Newfound- 
land or  New  Zealand,  that  the  same  principle  should  be  applied  in  these  parts  of 
the  British  Empire. 

But  our  country,  while  aware  of  a  housing  problem,  was  quite  unfamiliar  with 
this  experience  and  wisdom  of  other  countries  and  other  times.  Almost  word  for 
word  our  American  lawyers  repeated  the  "right  of  contract"  argument  which  the 
English  lawyers  had  made  against  Gladstone.  The  Bessborough  Commission  in 
1881  had  disposed  of  this  argument.  They  said  (as  the  report  is  summarized  by 
Field)  :7 

"The  principle  is  invoked  of  'freedom  of  contract'  and  it  is  asked  whether 
in  this  case  alone  there  exists  an  exception  to  the  principles  which  promote  the 
wealth  of  a  community.  On  this  subject  of  freedom  of  contract,  we  have  a  few 
words  to  say.  The  proposal  of  settling  rent  by  authority  is  undoubtedly  in- 
consistent with  the  ideal  freedom  of  contract  between  landlord  and  tenant,  which 
the  act  .  .  .  postulates  and  which  is  by  many  imagined  to  exist.  That  ideal 
pictures  the  landlord  as  possessor,  and  the  tenant  as  desirous  of  possession,  bar- 
gaining together  and  coming  to  an  agreement,  by  which  land  in  the  landlord's 
possession  is  transferred  under  certain  conditions  of  proper  cultivation,  rent- 
payment,  and  ultimate  restitution  to  the  tenant.  But  what  are  the  facts?  It  is, 
in  the  large  majority  of  cases,  the  tenant,  and  not  the  landlord,  who  is,  and  has 
been  for  years,  in  possession  of  the  holding.  The  process  of  bargaining  may  end. 
and  under  the  Land  Act  of  1870  is  bound  to  end,  unless  the  tenant  submits  to 
the  landlord's  demands,  with  a  dispossession  of  the  tenant  by  the  landlord,  against 
which  there  is  no  resistance  possible  and  no  appeal.  An  ejected  farming  tenant 
in  Ireland  has  nothing  lo  turn  to,  except  the  chance  of  purchasing  another  hold- 
ing, the  offers  of  which  are  limited  and  the  prices  high.  Not  to  come  to  terms 
with  his  landlord  means,  for  him,  lo  leave  his  home,  to  leave  his  employment,  to 
forfeit  the  inheritance  of  his  father,  and  to  some  extent,  the  investment  of  his 
toil,  and  to  sink  at  once  lo  a  lower  plane  of  physical  comfort  and  social  rank.  It 
is  no  matter  to  him  of  the  chaffer  of  the  market,  but  almost  of  life  and  death." 

But  as  we  had  not  suffered  the  pains  of  Ireland  or  of  the  ghettos,  since  we  were 
free  to  move  from  New  York  to  Kansas  or  from  Kentucky  to  Winnipeg,  if  land 
holdings  became  scarce  or  too  high,  the  pinch  and  hardship  had  not  been  ex- 
perienced. We  could  stand  "the  chaffer  of  the  market."  True,  we  passed  ordi- 
nances regulating  the  heights  of  buildings,  and  these  were  sustained  under  the 
police  power.  We  passed  tenement  house  laws  and  these,  too,  were  sustained. 
We  passed  zoning  ordinances  and  these  were  sustained.  For  many  a  day  the 
free  right  to  dispose  of  real  property  had  been  impinged  upon,  but  because  of  our 

5  St.    (1917)    7  &  8  Geo.  V,  c.  46,  §  8.  «§   1.    (3).  7  Op.  cit. 
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lack  of  historical  knowledge  and  because  there  had  not  sunk  into  our  conscious- 
ness the  true  equities  of  the  situation,  instinctively  American  lawyers  reacted 
against  the  emergency  housing  laws  of  New  York.  They  had  become  habituated 
to  the  practice  of  summary  proceedings  against  the  tenant  who  held  over. 
Whether  or  not,  in  the  extraordinary  legislative  session  called  by  Governor  Smith 
in  September,  1920.  the  men  who  framed  the  legislation  made  a  preliminary  study 
either  of  Rabbinical  law,  the  Irish  landlord  and  tenant  acts,  or  any  of  the  other 
European  precedents,  their  legislation  was  founded  in  the  wisdom  of  the  past. 
They  were  forestalling  in  this  country  the  scenes  of  Irish  brutality  and 
bloodshed.  When,  last  January,  counsel  for  the  State  of  New  York,  in  discuss- 
ing these  questions  before  the  United  States  Supreme  Court,  essayed  to  establish 
that  this  legislation  was  "wise  and  salutary"  and  "naturally  developed  in  the 
light  of  the  experience  of  parliamentary  governments  heretofore,"  Mr.  Justice 
Holmes  interrupted  to  say :  "I  do  not  conceive  that  we  are  here  to  consider 
whether  the  legislation  is  wise  or  unwise/'  Mr.  Justice  McKenna  said:  "I  agree 
with  what  Mr.  Justice  Holmes  said.  We  are  not  deciding  on  the  wisdom  of  that 
legislation,  or  the  policy  of  it;  the  single  question  here  is.  Does  it  unduly  restrain 
the  rights  of  property?"  After  counsel  had  said:  "My  point  is  that  there  is  a 
tendency  in  the  human  mind,  when  it  is  considered  that  legislation  is  unwise,  to 
form  the  impression  that  the  thing  is  beyond  the  scope  of  the  legislative  power; 
and  I  am  attacking  the  thing  at  its  root,  so  as  to  overcome  that  psychological 
difficulty,"  the  Chief  Justice,  with  that  geniality  and  good  humor  which  characterized 
him  before  he  took  his  high  office  and  still  remain  with  him  despite  the  dignity 
of  the  office,  relieved  counsel  by  saying :  "Mr.  Cohen,  my  two  brethren  would 
seem  to  be  alike  in  their  view  as  to  that ;  but  you  may  proceed  on  the  theory 
that  wisdom  would  help  us  somewhat."  Counsel  thanked  him.  And  Mr.  Justice 
McKenna  concurred  with  the  Chief  Justice  in  saying,  "We  do  not  claim  that  a 
little  wisdom  would  hurt."  The  Chief  Justice  having  concurred  in  the  decision 
in  that  case,  sustaining  the  laws,  we  may  fairly  say  that  wisdom  has  triumphed 
and  that  the  State  of  New  York,  in  adopting  the  equitable  principles  born  of 
that  wisdom,  is  not  only  constitutional  hut  quite  in  line  with  Anglo-Saxon,  as  well 
as  Roman,  law. 

If  the  decision  in  the  Levy  Leasing  Co.  case8  had  been  six  to  three  for  the 
landlord,  instead  of  for  the  state,  as  it  was,  the  book  we  are  reviewing  would 
have  been  obsolete  on  March  21st.  1922,  but,  as  the  Court  has  now  clearly  indi- 
cated, "While  the  act  is  in  force,  there  is  little  to  decide  except  as  to  whether  the 
rent  allowed  is  reasonable,  and  upon  that  question  the  courts  are  given  the  last 
word."  The  decision  not  only  settles  the  specific  questions  arising  in  the  emergency 
housing  laws,  but  sustains  the  principle  "that  there  is  no  such  inherent  difference 
in  property  in  land,  from  that  in  tangible  and  intangible  personal  property,  as 
exempts  it  from  the  operation  of  the  police  power  in  appropriate  cases."  and  that 
whenever  the  existing  circumstances  clothe  "the  letting  of  buildings  for  dwelling 
purposes  with  a  public  interest"  it  is  "sufficient  to  justify  restricting  property  rights 
in  them"  to  the  extent  necessary  by  appropriate  means  to  effect  the  restriction. 

This  book,  therefore,  is  today  a  very  valuable  addition  to  the  library  of  any 
practicing  lawyer;  indeed,  to  the  library  of  any  layman  interested  in  the  every- 
day problems  that  arise  out  of  the  landlord  and  tenant  relationship  in  New  York 
City.  Of  course,  like  all  other  text  books,  it  goes  out  of  date  within  a  week 
after  it  is  printed.  Already  the  Legislature  just  adjourned  has  passed 
a  number  of  amendments  to  the  housing  law  which  modify  many  of  the  decisions 
of  the  courts  in  the  practical  application  of  the  laws,  and  make  necessary  the  re- 
writing of   many  of  the  pages   of   this   book.     However,    the   arrangement   is   such 

*  Edgar  A.  Levy  Leasing  Co.  v.  Sicgel  (U.  S.  1922)  42  Sup.  Ct.  289. 
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that,  with  a  copy  of  the  new  statutes  at  hand,  the  practicing  lawyer  will  find  that 
the  book  is  a  great  labor  saving  device  for  relieving  him  of  the  necessity  for 
research  back  of  October,  1921.  One  wonders  if  it  would  not  be  an  economy  if 
the  writers  of  text  books  would  supply  insert  pages,  bringing  their  books  to  date,  as 
McKinney  does  with  his  New  York  statutes.  The  part  of  the  book  dealing  with 
possessory  rights  and  remedies  under  the  emergency  laws  is  especially  helpful, 
and  that  part  of  it  summarizing  the  cases  (Chapter  XVI)  on  Reasonable  Rent, 
as  well  as  the  chapter  on  the  effect  of  the  presumption  (Chapter  XV),  is  very 
valuable.  The  title  of  the  book — The  Tenant  and  His  Landlord — would  seem  to 
indicate  that  the  authors'  predilection  is  to  put  the  tenant  first,  but  there  is  nothing 
in  the  book  to  disclose  such  a  prejudice,  and  landlords  appearing  in  Judge  Lauer's" 
court  need  not  fear.  The  authors  have  carefully  concealed,  perhaps  because  of 
the  desire  to  preserve  judicial  impartiality,  their  own  feelings  concerning  the 
emergency  housing  laws.  As  they  have  indicated  in  their  foreword,  the  book  is 
to  meet  the  demand  "for  an  authoritative  compilation  of  the  recent  emergency 
'housing'  or  'rent'  laws  of  the  State  of  New  York,  and  related  statutes,  and  of  the 
several  hundred  interpretative  decisions  rendered  by  various  courts."  The  re- 
viewer, therefore,  must  restrain  his  impulse  to  criticise  the  rather  inadequate 
treatment  of  the  "General  History  and  Survey  of  the  Housing  Problem,"  in  which 
but  four  brief  pages  are  devoted  to  "The  Relation  of  Landlord  and  Tenant 
.  .  .  Early  History."  Perhaps  in  another  edition,  working  under  less  pressure 
to  get  out  the  book,  they  will  give  their  readers  a  fuller  historical  background 
for  the  statutes.  As  indicated  in  the  earlier  portions  of  this  review,  the  reviewer 
believes  that  this  background  is  very  much  needed  by  American   lawyers. 

Julius  Henry  Cohen 
New  York  City 


Manual  op  the  Law  of  Evidence.  By  Sidney  L.  Phipson.  Third  Edition. 
London:  Sweet  &  Maxwell.  Limited.     1921.     pp.  xxxii,  239. 

This  manual,  which  is  an  abridgment  of  the  sixth  edition  of  the  author's 
well-known  larger  treatise  on  the  same  subject,  is  a  brief  compendium  of  the 
law  of  evidence  intended  for  the  use  of  students.  The  book  deals  with  the  law 
of  England  alone,  a  fact  which  has  enabled  the  author  to  state  the  law  with  much 
greater  brevity  and  certainty  than  would  have  been  the  case  had  the  American  law 
also  been  included.  In  some  respects,  the  author  follows  the  plan  laid  down  in 
Stephen's  Digest  of  livideme.  in  that  he  states  the  rules  first  and  then  gives  after 
each  rule  a  series  of  examples  taken  from  illustrative  English  decisions.  Mr. 
Phipson's  book,  however,  is  a  great  improvement  on  Stephen's  work  in  two 
respects ;  first,  because  he  does  not.  like  Stephen,  state  the  bald  rules  alone  in 
digest  form,  but  also  briefly  states  the  reasons  that  underlie  them;  and,  secondly, 
because  he  has  adopted  a  more  modern  treatment  of  certain  topics,  such  as  the 
burden  of  proof. 

The  book  on  every  page  gives  evidence  of  careful  research  and  painstaking 
labor,  but  it  cannot  escape  from  certain  limitations  that  are  inherent  in  the  method 
of  treatment  which  the  author  has  adopted.  Viewed  as  a  book  for  students,  this 
manual  labors  under  all  the  difficulties  that  arise  in  attempting  to  master  a  branch 
of  the  law  by  studying  a  condensed,  second-hand  view  of  original  decisions.  Too 
often,  extreme  brevity  gives  the  bones  of  a  case  without  its  flesh.  For  example, 
when  one  learns  from  an  abstract  of  Stobart  v.  l)rydenx  that  "the  question  being 
whether  a  certain  deed  was  forged; — a  statement  made  by  the  attesting  witness   (de- 


(18,%)    1    M.  &   W.  614. 
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ceased)  that  it  was  forged,  is  inadmissible,"  (p.  61),  one  may  know  what  the  case 
decided,  but  one  knows  nothing  of  the  pros  and  cons  which  were  discussed  by 
Baron  Parke  before  reaching  this  result,  a  discussion  which  makes  the  above  de- 
cision one  of  the  most  striking  bits  of  judicial  reasoning  in  the  law  of  evidence. 
Of  course,  the  fact  that  bareness  thus  accompanies  brevity  is  no  fault  of  the 
author  of  this  manual,  but  it  is  a  defect  which  necessarily  results  from  his  scheme. 
Then,  too,  the  learning  of  rules  of  evidence  from  a  brief  manual  like  the  present 
one  may  give  the  reader  a  handy  knowledge  of  rules,  but  that  knowledge  will  in- 
evitably be  shallow.  If,  however,  the  student  supplements  his  study  of  the 
rules  by  reading  the  original  decisions  in  the  cases  cited  as  examples  in  the  book, 
or,  better  still,  if  he  reads  the  cases  first,  and  the  manual  afterward,  he  will  get 
a  real  understanding  of  the  law  of  evidence,  will  be  able  to  grasp  the  meaning  of 
the  manual  itself  more  clearly,  and,  what  is  of  still  greater  importance,  will  be 
able  to  form  an  opinion  of  his  own  as  to  whether  the  author's  statements  are 
sound    or   questionable. 

Brevity  of  treatment,  it  is  true,  saves  time,  but  it  often  leads  the  student 
into  the  vicious  habit  of  accepting  uncritically  the  statements  of  the  author  as  if 
they  were  absolute  dogma.     For  example,   let  us  take  the  following : 

"Numerous  facts  (e.  g.,  that  a  witness  was  not  sworn  in  a  particular  way,  or  that, 
at  the  date  of  the  trial,  a  hearsay  declarant  was  dead,  a  document  was  thirty 
years  old.  or,  if  lost,  was  duly  searched  for)  are  legally  admissible  though  they 
may  have  no  logical  bearing  on  the  issue.  It  is  not  correct,  therefore,  to  say,  as  is 
sometimes  done  (e.  g.,  Thayer,  Pr.  Tr.  Ev.  266;  Wigmore,  Ev.  s,  9;  Wills,  Ev., 
2nd  ed.  58),  that  'without  any  exception,  nothing  that  is  not  logically  relevant  is 
admissible.'  Indeed,  Sir  J.  Stephen  amended  his  original  definition  of  relevancy  to 
mark  this  very  distinction  by  the  use  of  the  terms  'relevant,'  and  'deemed  to  be 
relevant,'  respectively  (art.  2;  cp.  Best  s.  34)."  (p.  15). 

The  foregoing  statement  is  one  which  the  student  is  expected  to  accept  and 
learn,  and  yet  it  seems  unsound.  These  "numerous  facts,"  of  which  examples  are 
given  by  the  author  as  admissible,  though  (as  he  slates)  they  "have  no  logical 
bearing  on  the  issue,"  may  be  used  for  either  of  two  purposes:  (1)  To  satisfy  the 
court  that  certain  evidence  (e.  g.,  a  hearsay  declaration,  or  copy  of  a  written  in- 
strument) is  admissible;  on  the  question  of  its  admissibility,  the  only  "issue"  is,  has 
the  rule  of  evidence  governing  its  admissibility  been  satisfied,  and  on  this  issue 
such  facts  as  that  the  declarant  is  dead,  or  a  search  for  the  original  instrument  has 
been  made,  are  logically  relevant.  (2)  To  convince  the  jury  that  certain  logically 
relevant  evidence  (c.  g.,  the  foregoing  declaration  or  copy)  which  has  already 
been  admitted  in  evidence  to  the  jury  is  credible.  If,  then,  the  declaration  or  copy 
which  has  already  been  admitted  is  logically  relevant  to  the  issue,  it  would  seem 
to  follow  that  any  admissible  evidence  bearing  on  the  credibility  of  the  evidence 
thus  previously  admitted  is  also  logically  relevant.  Surely,  the  question  whether 
certain  evidence,  which,  if  credible,  is  logically  probative  of  a  fact  in  issue,  is 
true,   is   a  question  logically   relevant   to   that  issue.. 

In  this  connection  it  should  be  pointed  out  that  by  the  term  "deemed  to  be 
relevant,"  as  used  by  Stephen,  he  does  not  mean,  as  stated  by  Mr.  Phipson,  that 
anything  logically  irrelevant  is  ever  admissible,  but  that  some  facts  usually  in- 
admissible are  in  some  instances  "deemed  to  be  relevant"  in  the  sense  of  being 
deemed  admissible :  e.  g.,  character,  in  criminal  cases  ;2  hearsay  declarations  in 
the  ordinary  course  of  duty;3  or  declarations  of  deceased  persons  against  in- 
terest.4 These  are  all  cases  where  the  evidence  offered  is  classified  by  Stephen  as 
deemed  to  be  relevant;"  and  yet  they  are  all  cases   where  the  evidence  is  logically 

2  Stephen,  Digest  of  the  Law  of  Evidence  (2d  Amer.  Ed.  1904)    Art.  2. 

3  Ibid.,   Art.   27.  *  Ibid.,   Ar.   28. 
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probative  of  some  fact  in  issue.  It  seems,  therefore,  that  the  position  of  Thayer 
and  Wigmorc  on  this  point,  which  is  stated  by  Mr.  Phipson  to  be  erroneous,  is 
correct. 

This  example  illustrates  the  danger  of  learning  law  from  a  text-book;  it  is 
the  danger  of  absorbing  the  good  and  bad  alike.  If  the  student  learns  as  law 
a  passage  like  the  one  just  criticized,  he  is  worse  off  than  without  a  textbook; 
whereas  if  the  point  in  question  had  been  first  dealt  with  by  the  study  of  cases, 
and  then  discussed  by  the  author  with  a  body  of  students,  it  is  very  likely  that  the 
author  would  have  changed  his  own  opinion,  and  would  not  have  made  the  above 
statement  at  all. 

Another  example  of  incorrect  analysis  seems  to  be  the  one  that  classifies 
declarations  as  to  bodily  or  mental  feelings  (p.  18),  or  declarations  of  intention 
(pp.  100,  101),  as  "original"  evidence,  and  not  as  exceptions  to  the  hearsay  rule. 
If  such  declarations  are  used  to  prove  the  existence  of  the  bodily  or  mental  feeling, 
or  to  prove  the  mental  fact  of  the  intention  as  declared,  then  they  seem  to  be 
clearly  exceptions  to  the  hearsay  rule.  Nothing  is  gained  by  dodging  the  issue, 
as  is  sometimes  attempted,  by  calling  them  "conduct."  For  example,  Lord  Moul- 
ton  said  in  reference  to  a  declaration  of  paternity  by  a  deceased  declarant: 

"It  was  urged  at  the  Bar  that  although  the  acts  of  the  deceased  might  be  put  in 
evidence,  his  words  could  not.  I  fail  to  understand  the  distinction.  Speaking  is  as 
much  an  act  as  doing."  5 

That  "speaking  is  as  much  an  act  as  doing"  is  true,  hut  when  spoken  words  are 
offered  not  to  prove  the  fact  of  speaking,  but  the  truth  of  what  is  spoken,  they 
fall  within  the  class  of  acts  excluded  as  hearsay.  The  remarks  of  Thayer  in 
reference  to  the  subject  of  declarations  accompanying  the  res  gcsta  are  also  in 
point  here : 

"The  subject  ...  is  often  loosely  handled, — as  if  it  were  enough  to  find  that 
declarations  were  in  themselves  probative,  merely  as  circumstantial  facts,  without 
relying  on  the  declarant's  credit,  and  as  if,  by  calling  them  'verbal  facts,'  they  could 
then  be  treated  just  like  other  facts.  But  in  studying  the  hearsay  rule  and  ob- 
serving the  shape  of  the  exceptions  to  it,  all  becomes  confusion  if  it  be  not  re- 
membered that   declarations  are  often   fundamentally  different   from  other  facts."0 

Admissions  are  treated  in  this  manual  as  an  exception  to  the  hearsay  rule. 
This  is  contrary  to  the  theory  of  Greenleaf,  which  was  adopted  by  Thayer.7 
The  merit  of  Greenleaf's  theory,  which  treats  admissions  as  dispensations  from 
the  need  of  proof  rather  than  proof  itself,  is  that  this  theory  explains  why  such 
declarations  are  not  admissible  against  third  parties,  and  hence  are  not  (like 
declarations  of  deceased  persons  against  interest)  a  genuine  exception  to  the  hear- 
say rule.  Mr.  Phipson  explains  the  reception  of  admissions  in  evidence  on  the 
ground  "that  a  party's  declarations  may  always  be  presumed  to  be  true  as  against 
himself,"  (p:  62).  This  explanation,  however,  as  Greenleaf  points  out,8  is  inade- 
quate, inasmuch  as  the  party  when  he  made  the  assertion  may  have  believed  it 
was  to  his  advantage  to  make  it.  and  so  may  have  had  every  motive  to  speak  un- 
truly, and  yet,  even  such  an  assertion  will  be  good  against  him,  if  it  operates 
against  him  at  the  time  of  trial.  Therefore,  it  seems  preferable  to  classify  ad- 
missions as  dispensations  from  proof,  which  differ  from  admissions  made  by  way 
of  pleading  only  in  that  the  effect  of  the  former  may  be  explained  away,  while 
the  latter  are  absolutely  final  for  the  purposes  of  the  trial." 

5  Lloyd  v.  Powell,  etc..  Co.  [1914]   A.  C.  733.  750. 

6  Thayer.  Cases  on  Evidence  (2d  ed.  1900)  671. 
~lbid..  111. 

81  Greenleaf.  Eznlcnce   (16th  ed.  1899)   §  169. 
9  See   (1920)  20  Columbia  Law  Rev.  809 
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Justice  to  the  author  requires  the  fullest  acknowledgment  of  the  painstaking 
care  with  which  the  work  has  been  done.  At  the  bottom  of  page  64,  in  the  right 
hand  column,  the  sentence  "A  had  replied,"  should  evidently  read  "B  had  replied"; 
but  the  printing  and  proof-reading  are  in  general  excellent.  Moreover,  the  book 
abounds  in  clear,  accurate  and  concise  statements  of  law.  Take,  for  example, 
the  following  admirable  statement  of  the  rule  governing  the  admission  of  declara- 
tions which  are  part  of  the  res  gesta : 

"The  declarations  must  be  substantially  contemporaneous  with  the  act,  i.  e.,  made 
either  during,  or  immediately  before  or  after,  its  occurrence — but  not  at  such  an 
interval  as  to  allow  of  fabrication,  or  to  reduce  them  to  the  mere  narrative  of  a 
past  event,"    (p.   17). 

It  will  be  noted  that  this  statement  would  exclude  what  one  called  "spontaneous 
exclamations,"  when  made  at  a  considerable  interval  after  an  event  though  still 
under  its  influence,  although  such  exclamations  are  admissible  according  to  some 
American  authorities.'0  In  regard  to  such  declarations,  the  author  calls  our  atten- 
tion to  the  fact  that  even  the  extreme  case  of  Reg.  v.  Bedingfield  n  has  since  been 
approved  in  England.12  Without  going  so  far  as  Beding field's  Case,  it  may  be 
said  that  the  general  tendency  of  the  English  courts  in  requiring  the  practical  con- 
temporaneousness of  the  declaration  and  the  act  it  accompanies  seems  sound.13 

Taken  as  a  whole,  the  book  is  far  superior  in  its  method  of  treatment  to  thai 
employed  by  Stephen  in  his  Digest;  indeed,  Stephen's  book  is  about  the  worst  book 
possible  for  a  student  to  use,  if  he  wishes  to  acquire  training  as  opposed  to  mere 
information.  Mr.  Phipson  is  to  be  congratulated  on  having  made  his  book  far 
more  than  a  series  of  rules  unaccompanied  by  the  reasons  on  which  they  rest. 
Indeed,  it  may  fairly  be  said  that  the  book  is  the  best  short  treatise  of  evidence 
that  has  appeared  in   England. 

While  the  author  has  stated  in  his  title  that  the  book  is  "for  the  use  of 
students,"  the  book  ought  also  to  be  of  use  to  the  practitioner  for  quick  reference 
in  the  course  of  trials.  For  the  student,  too,  the  book  will  be  of  great  value,  if  it 
spurs  him  to  go  beyond  the  book  into  the  authorities,  and  if  he  uses  it  not  merely 
as  material  to  be  memorized,  but  as  a  statement  of  principles  which  he  must  learn 
to  verify  and  to  criticize  by  further  study  of  the  sources  of  the  law. 

Ralph  W.  Gifford 

Columbia  Law  School 


Williston    on    Contracts.      By    Clarence    M.    Lewis.      New    York:    Baker 
Voorhis  &  Company.     1922.     Vol.  V,  pp.  xi,  725. 

The  practice  of  preparing  and  publishing  books  of  forms  to  accompany  text 
books  on  various  legal  subjects  has  been  a  more  or  less  constant  factor  in  law 
book  making  for  many  years,  but  has  seemed  to  grow  in  popularity  in  recent  years.  * 
It  has  been  deemed  useful  for  the  practitioner  to  have  at  hand  in  connection  with 
text  books  containing  the  substantive  law  on  a  given  legal  topic,  the  forms,  claimed 
to  have  been  authenticated  by  the  courts  in  connection  with  their  decisions,  by  the 
use  of  which  practitioners  may  invoke  and  secure  the  protection  of  the  rules  of 
law  purported  to  be  set  forth  in  the  text  books.  Such  books  of  forms  should  and 
do  serve  a  useful  purpose;  not  perhaps  the  purpose  for  which  some  practitioners 
erroneously    believe    they    have    been    designed ;    namely,    to   save    them    the    time. 

10  E.  g.,  People  v.  Del  Vermo  (1908)  192  N.  Y.  470,  85  N.  E.  690. 

11  (1879)    14  Cox  C.  C.  341. 

12  Rex  v.  Christie  [1914]  A.  C.  545. 

13  See  supra,  footnote  9. 
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trouble  and  thought  which  should  be  put  upon  the  task  of  preparing  any  written 
form  of  papers,  whether  pleadings,  deeds,  mortgages,  contracts  and  the  like,  but 
useful  as  suggestive  bases  of  study  by  the  practitioner  of  his  own  particular  and 
special  problem,  so  that  he  may  on  the  one  hand  avoid  the  danger  of  overlooking 
a  point  to  be  covered  in  his  drafting  of  the  document,  and  on  the  other,  that  he 
may  be  furnished  with  suggestive  phraseology  for  the  formulation  of  those  points 
which  he  has  in  mind  to  cover. 

If  books  of  forms  are  used  in  any  other  way  than  as  suggestive  indications 
of  what  points  should  be  covered  and  in  general  in  what  form  they  should  be 
phrased,  in  dealing  with  the  preparation  of  legal  papers,  then  such  books  would 
not  only  defeat  their  own  object,  but  their  use  would  be  calamitous  for  such 
practitioners  as  should  thus  abuse  the  aid  sought  to  be  extended  to  them. 

The  book  of  contract  forms  under  consideration,  although  it  is  issued  by  the 
same  publishers  who  published  the  four  volumes  of  Williston  on  Contracts  was 
not  prepared  by  Mr.  Williston  for  reasons  which  he  outlines  in  his  introduc- 
tion to  this  book  of  forms,  which  is  designated  "Volume  V"  of  the  set  going  under 
the  title  above  mentioned.     Mr.  Williston  says: 

"It  was  early  recognized  in  planning  for  the  Treatise  on  the  Lazv  of  Contracts 
which  I  have  written,,  that  it  was  desirable,  if  not  essential,  that  a  book  of  forms 
should  form  a  part  of  the  undertaking.  I  did  not  think  it  desirable,  however, 
that  I  should  personally  undertake  this  part  of  the  work.  It  seemed  better  that 
one  having  fuller  access  to  the  files  of  large  offices  should  be  asked  to  prepare  a 
volume  of  modern  forms.  The  style  of  legal  draftsmanship  has  changed  greatly  in 
recent  years,  gaining  in  conciseness  and  clearness.  To  secure  the  benefit  of  this 
improved  draftsmanship  and  also  to  avoid  the  danger  of  presenting  forms  which 
had  not  survived  the  test  of  experience,  it  was  necessary  to  obtain  forms  which, 
for  the  most  part  at  least,  had  been  in  successful  recent  use. 

"Mr.  Lewis,  who  has  prepared  this  volume,  has  been  in  a  position  to  obtain 
use  of  a  great  number  of  forms  which  fulfill  these  requisites,  and  I  am  glad  to 
have  the  volume  prepared  by  him  associated  with  those  which  I  wrote." 

Mr.  Lewis  has  succeeded  well  in  compiling  a  number  of  authenticated  forms 
covering  those  topics  in  the  law  of  contracts  which  present  the  greatest  difficulties 
to  the  draftsman.  He  has  included  in  his  book  forms  for  arbitration  agreements, 
buildings  contracts,  commercial  contracts,  corporate  agreements,  stock  trans- 
actions, employment  contracts,  contracts  for  dramatic  productions,  contracts  be- 
tween author  and  publisher,  labor  protocols,  leases,  motion  picture  contracts,  part- 
nership agreements,  contracts  affecting  real  property,  separation  agreements,  and 
others.  The  forms  which  are  thus  offered  are  none  of  them  original,  but  are 
forms  which  have  been  adopted  as  the  result  of  the  experience,  either  of  institu- 
tions having  to  deal  repeatedly  with  the  particular  subject  or  by  law  offices  which 
have  had  wide  experience  in  the  particular  matters  dealt  with  in  the  forms.  Per- 
haps, from  the  standpoint  of  safety  and  conservatism  it  is  a  virtue  of  the  book 
that  original  construction  of   forms  has  not  been  attempted. 

Various  stipulations  in  the  respective  contracts  are  indexed  clearly  and  under 
headings  well  calculated  to  identify  the  subject-matter  of  the  provisions,  and 
should  afford  a  means  of  easy  reference  to  particular  clauses  of  special  contracts. 
Only  in  one  instance,  as  far  as  can  be  readily  observed,  has  the  author  placed  the 
index  of  clauses  at  the  head  of  the  form,  and  that  is  in  connection  with  the  form 
of  a  "long  time  lease  with  provisions  for  erection  of  building  by  tenant."  It 
would  have  added  to  the  convenience  of  the  book  if  such  an  index  had  been  placed 
at  the  head  of  each  of  the  forms  embodied  in  the  volume,  at  least  in  connection 
with  those  forms  which  run  on   for  considerable  length. 

The  author  has  been  at  great  pains  not  only  to  cite  decisions  of  the  courts 
in  which  the  forms  provided  are  claimed  to  have  been  authenticated,  but  gives  in 
connection   with  each   of  the   forms   the   sections   of   the  substantive   law   embodied 
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in  the  text  book,  in  connection  with  which  these  forms  are  intended  to  be  used. 
The  impression  should  not  be  gained,  however,  that  the  forms  thus  provided  are 
not  to  be  of  service  quite  apart  from  the  text  book  of  which  they  are  called 
"Volume  V."     They  will  answer  a  purpose  of  the  practitioner  generally. 

Frequently,  the  practitioner  when  he  has  a  difficult  paper,  particularly  a  con- 
tract, to  draw  will  assemble  for  his  convenience  and  his  guidance  such  previously 
used  forms  as  he  can  secure  from  good  sources.  That  process  takes  time  and 
does  not  always  result  successfully.  In  the  book  under  consideration,  on  the 
other  hand,  we  have  an  excellent  set  of  forms  ready  for  use,  supported  as  far  as 
may  be  by  the  authority  of  those  who  have  made  special  study  of  the  questions 
involved  and  by  decisions  of  the  courts. 

Notwithstanding  the  availability  of  any  book  of  forms,  it  is  to  be  remem- 
bered that  one  has  to  know  the  law  just  the  same,  in  order  to  use  the  forms  in- 
telligently and  to  adapt  them  to  the  particular  exigencies  of  the  case.  Every  case 
has  its  separate  and  distinct  features,  and  care  must  be  taken  not  to  rely  ex- 
clusively upon  any  previously  prepared  forms,  however  carefully  they  may  have 
been   authenticated. 

The  book,  however,  is  what  it  purports  to  be,  serves  well  the  office  which 
its  author  had  in  mind  and  will  doubtless  receive  the  commendation  which  it  de- 
serves  as  a  useful   working   tool   in   the   lawyer's   office. 

Charles  Thaddeus  Terry 

Columbia  Law  School 
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SUPERVENING   IMPOSSIBILITY    OF  PERFORMING 
CONDITIONS  IN  INSURANCE  POLICIES* 

The  policy  of  insurance  is  normally  a  unilateral  contract ; 1  only 
the  insurer  is  an  obligor,  and  his  obligation  is  hedged  about  with  numer- 
ous conditions  for  his  protection.2  Since  the  question  is  restricted  to 
cases  of  supervening  impossibility,3  or  impossibility  arising  after  the 
formation  of  the  contract,  affirmative  warranties  and  all  other  conditions 
which  are  complied  with,  if  at  all,  at  the  inception  of  the  contract,  are 
excluded  from  consideration,  and  the  discussion  is  limited  to  cases  of  im- 
possibility of  performing  promissory  or  continuing  warranties  and  other 
conditions  of  the  policy  to  be  complied  with  after  the  formation  of  the 
contract. 

The  "legal  consequences  as  to  the  obligor"  will  include  not  only  the 
liability  of  the  insurer  to  pay  the  principal  sum  insured,  but  also  his 
liability  to  return  the  premium.  Furthermore,  since  judicial  relief 
against  the  hardships  resulting  from  impossibility  of  performance  is 
frequently  given  under  the  guise  of  construing  the  terms  of  the  con- 
tract,4 the  discussion  will  not  be  strictly  confined  to  cases  in  which  im- 
possibility has  been  recognized  or  repudiated  as  a  legal  excuse  for  a 
recognized  breach  of  condition,  but  will  take  account  in  a  limited  measure 
of  the  process  of  judicial  construction  in  cases  where  impossibility  of 
literal  compliance  has  arisen. 

*  This  article  is  an  attempt  to  answer,  so  far  as  the  law  of  insurance  is  con- 
cerned, the  following  general  question  of  contract  law :  What  are  the  legal 
consequences  as  to  the  obligor  of  non-performance  by  the  obligee  of1  a  condition 
of  the  obligation  because  of  impossibility  which  arises  after  the  formation  of  the 
contract?  The  article  is  one  of  a  series  the  first  of  which  by  Professor  Arthur  L. 
Corbin  appeared  in  the  May  1922  Columbia  Law  Review.  Articles  by  Professors 
Austin  Tappan  Wright  and  Karl  N.  Llewellyn  will  be  published  in  succeeding 
numbers. — Editors'   Note. 

JWilliston,   Contracts    (1920)    §   673. 

2  Even  where  the  conditions  are  framed  in  the  language  of  a  promise  by  the 
insured,  it  is  doubtful  if  any  court  would  construe  them  to  be  promises.  Ibid. 
Thus,  under  typical  life  insurance  policies  it  has  been  held  that  the  insured  is 
under  no  obligation  to  pay  the  second  or  later  premiums.  Worthington  v.  Charter 
Oak  Life  Ins.  Co.  (1874)  41  Conn.  372,  401  ;  Roehner  v.  Knickerbocker  Life  Ins. 
Co.  (1875)  63  N.  Y.  160. 

3  See  Williston,  of.  cit.,  §  1933.  i  Ibid.,  §  806. 
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For  the  present  discussion,  conditions  in  insurance  policies  may  be 
divided  into  three  classes:  (I)  Those  which  have  to  do  with  the  pay- 
ment of  premiums;  (II)  those  which  relate  to  the  perils  or  risks  insured 
against;  (III)  those  which  relate  to  the  proof  of  the  validity  and  amount 
of  the  insured's  claim  against  the  insurer  after  the  peril  insured  against 
has  occurred.  The  possibility  of  a  single  condition  falling  in  two  or 
more  of  these  classes  will  be  dealt  with  later.  These  three  classes  em- 
brace by  far  the  greater  number,  though  not  all,5  of  the  conditions  in 
insurance  policies. 

I 

CONDITIONS  AS  TO  PAYMENT  OF  PREMIUMS. 

It  is  chiefly  in  life  insurance  that  the  payment  of  premiums  is  a 
condition,  as  distinguished  from  the  consideration,  of  the  insurer's 
promise.  The  payment  of  the  second  and  succeeding  premiums  is  usually 
made  an  express  condition  precedent  of  the  insurer's  promise.  Never- 
theless, such  payments,  while  not  technically  a  part  of  the  consideration 
of  the  contract,  are  in  effect  the  equivalents  of,  or  things  given  in  ex- 
change for,  the  insurer's  conditional  promises,  or  at  least  for  a  part  of 
the  things  promised.  Hence  where  the  premium  has  not  been  paid  at  all, 
it  would  seem  clear  that  a  court  cannot  hold  the  insurer  to  the  perform- 
ance of  his  promise  without  inflicting  on  the  insurer  a  hardship  greater 
than  that  endured  by  the  insured.  Such  a  holding  would  virtually  make 
the  insurer  give  something  for  nothing.  No  case  has  gone  contrary  to 
this  view,0  though  the  cases  holding  that  prompt  payment  of  the  premium 
was  excused  by  the  Civil  War  and  that  the  beneficiary  might  recover  upon 
the  contract   the    full   amount    insured   less   the   unpaid   premiums    with 


5  E.  g.,  a  life  policy  provided  for  paid-up  insurance  in  a  reduced  amount  upon 
lapse  of  the  policy,  with  an  option  to  the  insured  to  take  extended  insurance  for 
the  full  amount,  covering  a  limited  period,  provided  the  policy  was  surrendered 
within  thirty  days  from  the  date  of  default  in  paying  the  premium.  Held,  that 
the  insanity  of  the  insured  did  not  excuse  performance  of  the  condition -as  to 
surrender  of  the  policy,  within  the  time  specified.  Tyson  v.  liquitable  Life  Ass. 
Soc  (1916)  144  Ga.  729,  87  S.  E.  1055.  In  Grossmuxer  v.  District  No.  1,  Bcnai 
Bcrith  (1902)  70  App.  Div.  90,  74  N.  Y.  Supp.  1057,  aff'd  without  opinion  (1903)  174 
X.  Y.  550,  67  N.  E.  1083,  a  by-law  of  a  fraternal  society  purported  to  annul  the 
original  designation  of  plaintiff,  the  insured's  mother,  as  beneficiary,  and  made  it  a 
condition  of  the  policy  that  the  insured  should  designate  a  beneficiary  in  a  book  pro- 
vided for  that  purpose.  The  insured  was  incurably  insane  when  the  by-law  took 
effect.  It  was  held  that  plaintiff  might  recover;  the  court  said  that  impossi- 
bility of  personal  performance,  where  personal  performance  was  required,  ex- 
cused compliance  with  the  condition.  See  (1902)  15  Harvard  Law  Rev.  749. 
But  it  seems  the  decision  may  be  supported  on  the  ground  that  the  by-law  was 
unreasonable. 

6  See,  for  example,  Thompson  v.  Insurance  Co.  (1881)  104  II  S.  252,  where 
by  reason  of  illness  the  insured  was  prevented  from  paying  the  premium  and  it  was 
not  alleged  that  it  was  ever  paid;  also,  Lumpkin,  /.,  in  Hipp  v.  Fidelity  Mill.  Life 
Ins.  Co.  (1907)  128  Ga.  491,  498,  57  S.  E.  892  (sickness  no  excuse  for  non- 
Davment  of  premium). 
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interest,7  might  seem  to  recognize  an  exception ;  yet  even  here  the  courts 
treat  the  deduction  of  the  accrued  premiums  with  interest  as  a  deferred 
payment. 

The  chief  controversy  has  been,  not  as  to  excuses  for  the  fact  of 
non-payment,  but  as  to  excuses  for  delay  in  payment.  At  first  blush 
it  might  seem  that  if  the  premium  is  paid  after  the  due  date,  with  in- 
terest at  least  equal  to  that  which  the  company  would  have  obtained  by 
investing  the  same  amount  of  money  according  to  its  usual  practices,  the 
company  is  made  whole,  has  received  the  expected  equivalent  for  its 
promise,  and  the  hardship  of  the  insured  may  be  relieved  without  doing 
any  substantial  injustice  to  the  insurer.8  Such  an  argument  overlooks 
the  phenomenon  known  as  adverse  selection.  Where  the  insured  is  under 
no  obligation  to  pay  the  premium,  but  has  an  option  to  pay  it  or  not,  as 
he  chooses,  he  will  be  much  more  likely  to  pay  it  if  he  is  in  poor  health 
than  if  he  continues  to  be  in  good  health.  A  policy  holder  whose  health 
becomes  so  poor  that  he  cannot  get  other  insurance  will  prefer  to  pay  up 
the  back  premiums  rather  than  have  no  insurance  at  all.  The  policy 
holder  who  continues  in  good  health  will  not  pay  the  delinquent  premiums 
because  he  can  get  a  second  policy  at  a  premium  which,  though  based  on 
a  higher  rate  because  of  his  greater  age,  is  still  less  than  the  aggregate 
amount  of  delinquent  premiums  under  his  first  policy.  Thus  the  good 
tisks  will  tend  to  drop  out,  while  the  poor  risks  will  hold  onto  their  in- 
surance. This  process  of  adverse  selection  goes  on  all  the  time  in  life 
insurance,  and  where  the  time  for  payment  is  unalterably  fixed,  the  in- 
surer's actuaries  can  reckon  with  it  and  calculate  the  premiums  accord- 
ingly. But  if  the  insured  were  allowed  an  indefinite  period  in  which  to 
pay  his  premiums,  the  effect  of  adverse  selection  could  not  be  estimated 
and  the  business  would  be  thrown  into  confusion.9 

Obviously,  then,  the  court  will  not  be  doing  substantial  justice  to  the 
insurer  if  it  declares  delay  in  payment  excused  by  impossibility,  and  holds 
the  insurer  fully  bound  by  a  delayed  payment  of  the  stipulated  premium 
with  interest.10    Aside  from  a  few  dicta  (due  to  the  tendency,  fairly  com- 

7  New  York  Life  Ins.  Co.  v.  Clapton  (Ky.  1870)  7  Bush  179;  Mutual  Benefit 
Life  Ins.  Co.  v.  Hillyard  (1874)  37  N.  J.  L.  444;  Hamilton  v.  Mutual  Life  Ins. 
Co.  of  New  York  (D.  C.  1871)  9  Blatchf.  234,  11  Fed.  Cas.  351. 

8  This  naive  argument  is  made  by  Allen,  /..  in  Cohen  v.  New  York  Mut.  Life 
Ins.  Co.  (1872)  50  N.  Y.  610,  623.  He  says  :  "The  interest  will  compensate  for  the 
non-payment  at  the  time." 

9  The  effect  of  adverse  selection  is  clearly  stated  by  Bradley,  /.,  in  New  York 
Life  Ins.  Co.  v.  Statha-m  (1876)  93  U.  S.  24,  30-31;  by  Carpenter,  /.,  in  Worth- 
ingtoti  v.  Charter  Oak  Life  Ins.  Co.,  supra,  footnote  2. 

10  In  view  of  the  argument  of  Allen,  /.,  supra,  footnote  8,  it  might  be  asked 
if  the  court  could  not  do  even-handed  justice  by  requiring  the  insured  to  pay  not 
only  the  premium  with  interest  but  also  an  additional  compensation  to  cover  the 
prejudice  to  the  company  by  adverse  selection.  The  answer  is,  there  is  no  method 
of  computing  what  the  added  burden  is  for  a  particular  case.  Standard  mortality 
tables  are  based  on  variations  in  age;  they  take  no  account  of  variations  in  health. 
In  most  of  the  cases  that  have  arisen,  the  insured  was  dead  when  the  action  was 
brought,  and  it  would  be  absurd  to  apply  the  average  expectancy  of  life  to  such  a 
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mon  in  judicial  opinions,  to  confuse  impossibility  as  an  excuse  for  breach 
of  promise  with  the  same  as  an  excuse  for  breach  of  condition,11  or  to 
treat  conditions  as  to  premium-paying  as  conditions  subsequent  in  the 
sense  in  which  conditions  of  re-entry  in  leases  are  conditions  subse- 
quent) '-  only  one  line  of  decisions  throws  any  doubt  upon  the  principle 
that  impossibility  of  payment  will  not  excuse  delay  in  payment  beyond 
the  day  named  so  as  to  make  the  insurer's  promise  enforceable.  These 
are  the  cases  which  have  held  that  a  resident  of  the  Confederate  States 
during  the  Civil  War  was  excused  by  illegality  from  payment  ad  diem 
to  an  insurer  domiciled  in  the  North,  and  that  the  insurer's  promise  would 
be  enforced. ia  Several  of  these  cases  emphasize  other  grounds  than  im- 
possibility, as  that  payment  was  prevented  by  the  insurer,14  or  that  the 
war  automatically  suspended  the  entire  contract,15  or  other  grounds ; 1C 
only  a  few  cases  are  left.  On  the  other  hand,  it  has  been  flatly  held  that 
the  insurer's  promise  is  not  enforceable  under  such  circumstances.17 

All  this  is  upon  the  assumption  that  the  insured  is  under  no  obliga- 
tion to  pay  the  premium.  Where  he  is  under  an  obligation  to  pay 
whether  he  wants  to  or  not,  the  argument  based  on  adverse  selection  is 
largely  vitiated,  and  far  less  hardship  will  be  imposed  upon  the  insurer 

case.  Even  where,  as  in  Cohen  v.  New  York  Mut.  Life  Ins.  Co.,  supra,  footnote  8, 
the  insured  is  still  alive  when  the  action  is  brought,  there  is  no  way  of  telling  how 
much  the  company  is  prejudiced.  It  may  be  noted  that  many  companies  today 
will  re-instate  the  delinquent  policy-holder  if  a  medical  examination  shows  him 
to  be  a  good  risk;  but  that  is  quite  a  different  matter  from  compelling  the  in- 
surer to  re-instate  all  who  apply. 

"Miller,  /.,  in  Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co.  (1880)  82  N.  Y. 
543,  551;  Allen,  /.,  in  Cohen  v.  New  York  Mutual  Life  Ins.  Co.,  supra,  footnote  8, 
p.  622  ("That  which  will  avoid  a  covenant  will  nullify  a  condition,  and  vice 
versa")  ;  Bedle,  /.,  in  Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard,  supra,  footnote  7, 
p.  472. 

12  Peckham,  /.,  in  Sands  v.  New  York  Life  Ins.  Co.  (1872)  50  N.  Y.  626,  632; 
Bedle,  /.,  in  Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard,  supra,  footnote  7,  p.  472, 
says  it  is  neither  a  condition  precedent  nor  a  condition  subsequent. 

13  Cohen  v.  New  York  Mutual  Life  Ins.  Co.,  supra,  footnote  8  (looks  like  a 
declaratory  judgment,  since  the  insured  was  still  alive)  ;  Sands  v.  New  York  Life 
Ins.  Co.,  supra,  footnote  12 ;  New  York  Life  Ins.  Co.  v.  Clopton,  supra,  footnote  7 ; 
Statham  v.  New  York  Life  Ins.  Co.  (1871)  45  Miss.  581;  Mutual  Benefit  Life 
Ins.  Co.  v.  Hillyard,  supra,  footnote  7;  Manhattan  Life  Ins.  Co.  v.  Warwick  (Va. 
1871)  20  Gratt.  614;  Hamilton  v.  Mutual  Life  Ins.  Co.  of  New  York,  supra,  foot- 
note 7. 

14  Simrall,  /.,  in  Statham  v.  New  York  Life  Ins.  Co.,  supra,  footnote  13,  p. 
598;  Anderson,  /.,  in  Manhattan  Life  Ins.  Co.  v.  Warwick,  supra,  footnote  13,  pp. 
622-24,  640;  Blatchford,  /.,  in  Hamilton  v.  Mutual  Life  Ins.  Co.  of  New  York, 
supra,  footnote  7,  pp.  251-56,  260. 

'•"•  Peckham,  /.,  in  Sands  v.  New  York  Life  Ins.  Co.,  supra,  footnote  12,  pp. 
636-37;  Simrall,  /.,  in  Statham  v.  New  York  Life  Ins.  Co.,  supra,  footnote  13  p. 
593;  Bedle,  /.,  in  Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard,  supra,  footnote  7,  p. 
469;  Blatchford,  /.,  in  Hamilton  v.  Mutual  Life  Ins.  Co.,  supra,  footnote  7,  p.  247. 

10  Payment  in  Confederate  money  was  good  payment.  Sands  v.  New  York 
Life  Ins.  Co.,  supra,  footnote  12,  p.  638.  Bond  given  and  accepted  in  payment 
of  premium  was  good  payment.  New  York  Life  Ins.  Co.  v.  Clopton,  supra,  foot- 
note 7,   p.   190. 

17  New  York  Life  Ins.  Co.  v.  Statham,  supra,  footnote  9  (seven  judges  to 
two  on  this  point);  Worthington  v.  Charter  Oak  Life  Ins.  Co.,  supra,  footnote  2; 
billard  v.  Manhattan  Life  Ins.  Co.    (1871)   44  Ga.   119. 
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if  impossibility  is  held  to  excuse  delay  in  payment.  Yet  even  then  the 
insurer  would  be  deprived  of  a  valuable  means  of  compelling  perform- 
ance of  the  insured's  promise  to  pay.  One  case  has  held  that  fatal  illness 
is  no  excuse  under  such  circumstances.18 

It  is  uniformly  held  that  neither  insanity,19  nor  illness  20  will  excuse 
delay  in  payment  where  payment  is  optional  with  the  insured.  It  is  not 
clear  in  many  cases  whether  or  not  the  court  regarded  insanity  or  illness 
as  a  true  case  of  impossibility.  Some  courts  have  distinctly  said  that 
the  payment  may  be  made  by  any  one  and  that  therefore  the  disability 
of  the  insured  does  not  make  payment  impossible.21  This  conclusion  is 
supported  by  the  analogous  rule  that  subjective  impossibility,  as  illness, 
does  not  excuse  performance  of  a  promise  to  pay  money.22  However, 
might  not  illness  or  insanity  under  some  circumstances  make  prompt 
payment  impossible?  If  the  insured  is  stricken  with  apoplexy  on  his 
way  to  pay  the  premium  and  just  two  hours  before  the  time  limit  expires,23 
is  it  not  practically  impossible  for  him  to  get  any  one  to  pay  the  premium 
for  him?  At  all  events,  no  case  has  recognized  such  hardship  as  an 
excuse  for  delay  in  payment. 

The  cases  dealing  with  impossibility  of  paying  the  premium  have 
generally  not  considered  any  other  legal  consequence  than  the  enforce- 
ment of  the  insurer's  promise  to  pay  the  full  amount  of  the  insurance. 
In  Nezv  York  Life  Insurance  Co.  v.  Statham,24  the  United  States  Su- 
preme Court  by  a  five-to-four  decision  held  that  payment  ad  adicm  was 
rendered  impossible  by  the  outbreak  of  the  Civil  War  and  that  the  bene- 
ficiary named  in  the  policy  could  recover  the  "equitable  value"  of  the 
policy ;  by  this  the  court  seems  to  have  meant  the  full  amount  of  the 
reserve  on  the  policy  up  to  the  date  of  the  default  in  payment.  This 
holding  was  in  spite  of  a  clause  in  one  of  the  policies  to  the  effect  that 

1S  In  Thompson  v.  Insurance  Co.,  supra,  footnote  6.  it  appeared  that  the 
insured  was  dangerously  ill  when  his  premium  note  fell  due;  the  company  was 
held  not  liable  on  the  policy. 

19  Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co.  (1880)  82  N.  Y.  543;  Klein  v. 
Insurance  Co.  (1881)  104  U.  S.  88;  Pitts  v.  Hartford  Life  and  Annuity  Ins.  Co. 
(1895)  66  Conn.  376,  34  Atl.  95;  McCann  v.  Heptasophs  (1913)  119  Md.  655,  87 
Atl.  383,  and  note   (1913)   46  L.  R.  A.   (n.  s.)   537. 

20  Want  v.'  Blunt  (1810)  12  East  183;  Thompson  v.  Insurance  Co..  supra. 
footnote  6;  Hipp  v.  Fidelity  Mut.  Life  Ins.  Co.,  supra,  footnote  6,  p.  497;  Brother- 
hood of  Railway  Trainmen  v.  Dec  (1908)  101  Tex.  597,  111  S.  W.  396;  and  see 
the  notes  ;n  (1908)   12  L.  R.  A.  (n.  s.)  319  and   (1913)  46  L.  R.  A.   (n.  s.)   537. 

21  M'ller,  /.,  in  Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co.,  supra,  footnote  19, 
I>.  550;  Woods,  /.,  in  Klein  v.  Insurance  Co.,  supra,  footnote  19;  Brown,  /.,  in 
brotherhood  of  Railway  Trainmen  v.  Dee,  supra,   footnote  20,  pp.  602-3. 

22Williston,   op.  cit.,  §  1932. 

23  As  in  Howell  v.  The  Knickerbocker  Life  Ins.  Co.  (1871)  44  N.  Y.  276;  yet 
Gray,  C,  said  this  was  not  a  case  of  impossibility   (p.  281). 

24  Supra,  footnote  9.  In  Abe'l  v.  Penn  Mutual  Life  Ins.  Co.  (1881)  18  W.  Va. 
400,  430-441,  it  was  held  that  the  beneficiary  under  similar  circumstances  could 
recover  the  amount  of  premiums  paid  with  interest,  with  deduction  of  the  net  or 
natural  premium  for  the  years  during  which  the  policy  was  in  force,  but  without 
any  deduction  for  the  company's  expenses  of  operation  or  for  profits.  This 
seems  more   favorable  to  the  insured  than   equity  requires. 
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upon  default  in  payment  of  any  premium  all  prior  payments  should  be 
forfeited  to  the  company.  There  is  much  to  be  said  in  support  of  this 
decision.  It  is  a  recognized  principle  of  the  life  insurance  business  that 
under  the  level  premium  plan  the  insurer  must  accumulate  a  reserve  fund 
out  of  the  payments  made  by  a  group  of  policy-holders  insured  at  a 
certain  age,  to  meet  the  excessively  heavy  death  claims  of  later  years. 
The  reserve  on  a  particular  policy  can  be  accurately  estimated,  and  hence 
the  amount  of  the  claim  of  any  particular  insured  against  the  reserve 
fund  is  accurately  known.  If  the  company  is  allowed  to  retain  this  sum. 
will  it  not  be  unjustly  enriched  at  the  expense  of  the  insured?  Or,  is 
not  the  situation  sufficiently  similar  to  that  created  by  a  common  law- 
mortgage  to  make  similar  equitable  principles  applicable?  It  would 
seem  indeed,  that  the  insured  or  his  personal  representatives,  not  the 
beneficiary  (as  in  the  principal  case)  would  be  the  proper  parties  to 
recover  the  "equitable  value."  Under  the  pressure  of  statute  or  compe- 
tition, most  life  companies  today  expressly  agree  to  pay  surrender  values 
when  the  policy  is  terminated  before  maturity  ;  but  these  promised  pay- 
ments are  sometimes  less  than  the  full  reserve  value  of  the  policy. 
Under  the  doctrine  of  the  principal  case,  then,  a  policy-holder  prevented 
by  impossibility  from  making  payment  ad  diem  might  be  entitled  to 
recover  the  full  reserve  value  of  his  policy,  even  though  the  policy  itself 
stipulated  for  the  payment  of  a  smaller  cash  surrender  value. 

If 

CONDITIONS  RELATING  TO  THE  RISK 

Conditions  affecting  the  risk  insured  against,  frequently  called 
"warranties,"  2S  define  the  scope  of  the  insurer's  promise,  called  in  in- 
surance parlance  the  "coverage."  To  relieve  against  compliance  with 
a  warranty  on  the  ground  of  impossibility  would  be  to  extend  this 
coverage  and  to  make  the  insurer  sell  something  which  he  never  bar- 
gained to  sell.  Moreover,  it  is  a  fundamental  principle  of  insurance 
that  the  peril  or  casualty  insured  against  must  be  beyond  the  conscious 
control  of  the  insured,-'''  and  hence  the  contract  is  made  in  contemplation 
of  risks  which  neither  party  can  possibly  prevent.  \t  would  seem,  there- 
fore, that,  even  assuming  that  the  doctrine  of  impossibility  as  applied  to 
ach  of  promises27  were  to  be  applied  to  breach  of  conditions,  a 
court  could  rarely  say  that  circumstances  of  hardship  were  not  con- 
plated  by  the  parties  and  hence   furnished  the  basis   for  an  implied 

Warrenty"   in   insurance   dots   not   mean  a   promise,   as   it  does   in   the   law 

.    Insurance    (M   ed.    1914)    §  2. 
-"■  In  W'illiston,  op.  tit.,  §  V)?J .  it  is  said  that  "the  basis  of  the  defense  of  im- 
ibility    [as  applied   to   a   breach   of   promise]    is   the   presumed   mutual   assump- 
tion of  the  existence  of  some  vital  fact     ...     in  the  absence  of  which  perform- 
ance would  be  impossible." 
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exception.  In  fire  and  marine  insurance,  the  premium  varies  with  the 
particular  types  of  risk ;  and  to  compel  the  company  to  make  payment 
for  a  loss  where  the  risk  incurred  was  greater  than  that  paid  for, 
would  endanger  the  security  of  the  whole  enterprise  and  harm  not  only 
the  company's  shareholders  but  also  its  other  policy-holders. 

With  two  exceptions,  the  authorities  are  uniform  to  the  effect  that 
impossibility  of  compliance  with  conditions  relating  to  the  risk  will  not 
excuse  a  recognized  breach  of  condition,  so  as  to  make  the  insurer  liable 
upon  his  promise  to  pay  the  sum  insured.  This  conclusion  is  inescapable 
where  the  condition  unmistakably  depends  upon  an  event  which  the  in- 
sured cannot  possibly  control ;  as  where  a  fire  policy  provides  that  the 
insurer's  obligation  "shall  be  void  if  .  .  .  with  the  knowledge  of  the 
insured,  foreclosure  proceedings  be  commenced,28  or  notice  given  of  any 
sale  of  any  property  covered  by  this  policy,29  by  virtue  of  any  mortgage 
or  trust  deed."  Such  a  condition  relates  to  the  moral  risk.30  So  a  con- 
dition in  a  life  policy  against  suicide  of  the  cestui  que  vie  will  be  en- 
forced against  a  beneficiary  who  could  not  possibly  have  prevented  the 
suicide.31  Again,  where  a  fire  policy  unmistakably  provides  that  the 
insurer's  obligation  shall  be  void  if  the  risk  is  increased  by  the  act  of  a 
third  party  which  the  insured  could  not  possibly  control,  the  condition 
will  be  enforced.32 

The  decided  weight  of  authority  supports  the  view  that  a  clear 
breach  of  condition  by  a  tenant  for  a  fixed  term  33  or  a  servant  of  the 
insured  34  avoids  the  policy ;  but  it  is  not  clear  that  these  are  all  cases 
of  objective  impossibility.  The  insured  might  be  able  to  prevent  the 
event  by  reserving  a  right  of  entry  (as  to  the  tenant)  and  exercising 
an  uncanny  diligence  in  watching  the  tenant  or  the  servant.35 

z&Norris  v.  Hartford  Fire  Ins.  Co.  (1899)  55  S.  C.  450,  33  S.  E.  566  (no 
recovery  on  the  policy;   impossibility  not   discussed). 

29  In  Medley  v.  German  Alliance  Ins.  Co.  (1904)  55  W.  Va.  342,  47  S.  E.  101, 
the  insured  attempted  (unsuccessfully,  it  seems)  to  enjoin  a  foreclosure  sale  under 
a  deed  of  trust ;  no  recovery  on  the  policy  was  allowed. 

30  Because  the  insured  would  be  under  a  greater  temptation  to  burn  the 
property  after  foreclosure  proceedings  were  begun.     See  ibid.,  p.  367. 

31  Mutual  Life  Ins.  Co.  v.  Kelley  (C.  C.  A.  1902)  114  Fed.  268.  It  was  further 
held  that  the  insurer  was  under  no  obligation  to  return  the  premiums. 

32  Long  v.  Bceber  (1884)  106  Pa.  St.  466  (increase  of  risk  by  tenant  of  in- 
sured); Shepherd  v.  Union  Mitt.  Fire  Ins.  Co.  (1859)  38  N.  H.  232  (increase  of 
risk  by  third  party  on  adjoining  premises). 

33  Liverpool  &  London  Ins.  Co.  v.  Gunther  (1885)  116  U.  S.  113,  6  Sup.  Ct. 
306;  Edzvards  v.  Farmers  Mut.  Ins.  Ass'n.  (1907)  128  Ga.  353.  57  S.  E.  707;  and 
many  other  cases  in  (1908)  12  L.  R.  A.  (n.  s.)  485,  note;  Westchester  Fire  Ins. 
Co.  v.  Ocean  View  Co.  (1907)    106  Va.  633,  56  S.  E.  584. 

3iWhealton  Packing  Co.  v.  Aetna  Ins.  Co.  (C.  C.  A.  1911)  185  Fed.  108,  and 
note,  34  L.  R.  A.  (n.  s.)  563  (absence  of  watchman  without  insured's  knowl- 
edge) ;  City  of  Worcester  v.  Worcester  Mut.  Fire  Ins.  Co.  (Mass.  1857)  9  Gray 
27  (servant  put  ashes  in  wooden  barrels  for  a  considerable  period  of  time). 

35  In  Liverpool  &  London  Ins.  Co.  v.  Gunther,  supra,  footnote  33,  p.  129, 
Matthews,  /.,  said  :  "The  insured  engaged  that  the  prohibited  thing  should  not  be 
done,  and  when  he  committed  the  control  of  the  insured  premises  to  another  the 
latter  became  his  representative,   for  whom   he  must   answer  as   for   himself."     In 
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One  New  York  Supreme  Court  decision  held  that  fatal  illness  which 
prevented  the  insured  from  traveling  northward  excused  his  failure  to 
be  north  of  the  southern  boundary  of  Virginia  by  July  1st ; 3G  but  this 
decision  may  be  based  on  interpretation,37  and  at  all  events  has  been  dis- 
credited by  the  New  York  Court  of  Appeals.38 

The  two  exceptions  referred  to  are : 

(1)  Warranties  implied  in  law:  In  marine  insurance  the  law  im- 
plies a  warranty  "that  the  ship,  in  proceeding  from  one  terminus  to  the 
i  >t her,  shall  pursue  the  usual  course  of  voyage,  without  any  delay  or 
deviation  ;  and  any  failure  to  comply  with  it  exempts  the  underwriter 
from  all  liability  from  the  moment  of  deviation."  39  Yet  it  is  uniformly 
conceded  that  "necessity,"  or  "vis  major,"  will  excuse  a  deviation  so 
produced,40  and  the  British  Marine  Insurance  Act  of  1906  so  provides.41 
To  enumerate  the  various  kinds  of  necessity  or  "vis  major"  which  ex- 
cuse a  deviation  would  be  beyond  the  scope  of  this  discussion ;  among 
them  may  be  mentioned  stress  of  weather,  necessity  for  repairs,  need  of 
provisions  or  of  seamen  to  man  the  ship,  danger  of  capture,  even  negli- 
gence of  seamen,  but  not  negligence  of  the  master ; 42  necessity  of  obtain- 
ing medical  assistance  for  those  on  board  in  order  to  save  human  life, 
but  not  necessity  of  saving  property  other  than  that  on  board,43  nor 
necessity  of  making  the  voyage  a  financial  success,44  nor  seizure  of  the 
ship  under  legal  process  for  claims  against  the  insured.45  The  test  is 
probably  somewhat  more  liberal  than   strict  impossibility,   but   it   seems 

narrower  than  ordinary  care  under  the  circumstances.46 

'. — , 

tenant  (bringing  a  steam  engine  close  to  a  barn)  was  not  beyond  the  insured's 
control.  Where  the  tenancy  is  at  will,  the  landlord's  control  seems  clearer.  Hobby 
v.  Dana  (N.  Y.  1853)  17  Barb.  111.  In  several  cases  where  the  insured  could  not 
have  prevented  the  event  named  in  the  condition  without  exercising  uncanny  dili- 
gence, the  insurer  has  been  held  liable.     See  infra,  footnote  60. 

3«  Baldwin  v.  New  York  Life  Ins.  &  Trust  Co.  (N.  Y.  1858)  3  Bosw.  530; 
Hoffman,  /.,  supported  the  decision  upon  the  ground  that  illness  was  an  "act  of 
God"  which  excused  compliance  with  a  condition  requiring  personal  performance. 

37  Ibid.,  Bosworth,  /.,  construed  the  policy  to  cover  a  death  resulting  from 
illness  contracted  in  the  South  prior  to  July  1st. 

Iizans  v.   United  Stairs  Life  Ins.   Co.   (1876)   62  N.   Y.  304,   which   can  be 
distinguished   on   the    facts,   but   is   said   to   have   overruled   the   Baldwin   case,   in 
Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co.,  supra,  footnote  19,  p.  552. 
Arnould,  Marine  Insurance    (9th  ed.   1914)    §  30. 

40  Kent,  Ch..  in  Robinson  v.  Marine  Ins.  Co.  (N.  Y.  1806)  2  Johns.  89;  and 
see  the  numerous  cases  in  2  Cooley,  Briefs  on   Insurance    (1905)    pp.   1584  ei   .«'</• 

"St.  6  Edw.  VII,  c.  41,  §  49. 

42  See  Cooley,  op.  cit..  loc.  cit.;  Burgess  v.  Equitable  Marine  Ins.  Co.  (1878) 
126  Mass.   70.  432  Cooley,  op.  cit.,  pp.  1590-91. 

14  Burgess  v.  Equitable  Marine  Ins.  Co.,  supra,  footnote  42  (deviation  of  fish- 
ing vessel  due  to  non-negligent  failure  to  have  sufficient  bait). 

"Augusta  Ins.  &  Banking  Co.  v.  Abbott  (1858)  12  Md.  348,  380  (deviation  in 
time,  or  delay;  there  is  more  liberality  in  excusing  delay).  The  court  quotes  from 
La  Guidon  dc  la  Met  (2  Pardessus,  Collection  de  Lois  Maritimes  ( 1831 )  377)  in 
support  of  the  rule  laid  down,  which  indicates  that  the  exception  in  question  is  of 
long  standing. 

40  The  British  Marine  Insurance  Act  of  1906,  supra,  footnote  41,  phrases  it: 
"where  caused  by  circumstances  beyond  the  control  of  the  master  or  his  em- 
ployer." 
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That  impossibility  should  excuse  a  breach  of  a  condition  implied  in 
law  is  in  harmony  with  legal  principles.  Where  the  law  creates  the  con- 
dition of  the  insurer's  obligation,  he  cannot  complain  that  he  is  being  held 
to  a  substantially  different  obligation  from  the  one  that  he  assumed,  if  the 
insured  is  excused  from  performing  it  under  such  circumstances  as  the 
law  deems  reasonable.    The  law  giveth  and  the  law  taketh  away.47 

(2)  The  earlier  editions  of  Arnould,  Marine  Insurance,  seem  to  have 
been  responsible  for  a  notion  that  supervening  illegality  would  excuse 
compliance  with  an  express  warranty  in  marine  insurance.  In  the  second 
edition  of  this  work  it  was  said :  "  .  .  .  and  it  may  be  stated  gen- 
erally, that  compliance  with  a  warranty  will  be  dispensed  with,  if  it  be 
rendered  unlawful  by  a  law  enacted  since  the  time  of  making  the  policy."  48 

The  only  case  cited  in  support  of  this  proposition  is  one  in  which  it 
was  stated  that  performance  of  a  promise  would  be  excused  by  super- 
vening illegality.49  On  the  authority  of  the  same  case,  a  similar  state- 
ment was  made  by  Parsons.50  The  statement  has  been  criticized,51  yet 
it  is  embodied  substantially  in  the  British  Marine  Insurance  Act  of 
1906,52  and  has  exercised  some  influence  in  the  United  States.50  It  is 
difficult  to  see  how  such  a  general  rule  can  be  supported. 

In  general,  then,  impossibility  is  not  recognized  as  an  excuse  for  a 
recognized  breach  of  express  warranty.  However,  no  discussion  of  the 
effect  of  impossibility  of  compliance  would  be  complete  without  some 
passing  reference  to  the  liberality  of  the  courts  in  interpreting  condi- 
tions in  policies  where  to  exact  literal  compliance  would  impose  hardship 
on  the  insured.  The  front  door  is  closed,  but  the  back  door  is  open.  Not 
that  this  liberality  is  always  illegitimate  interpretation.  There  are  recog- 
nized, albeit  secondary,  canons  of  construction  to  the  effect  that  the 
court  will  strive  to  give  a  contract  a  meaning  which  makes  its  perform- 
ance possible  and  reasonable  rather  than  harsh  or  impossible,54  that  the 
main  purpose  of  the  instrument  will  be  given  effect,55  and  that  the  lan- 
guage will  be  construed  most  strongly  against  the  party  using  it.56  With 
these  canons  (of  construction  or  destruction)  the  courts  have  demolished 
many  an  insurer's  fortifications. 

One  cannot  generalize  further  than  to  say  that  a  policy-holder  who 
has  not  been  at  fault  has,  in  most  jurisdictions,  decidedly  good  chances 
of  being  allowed  to  recover  on  his  policy  in  spite  of  the  fact  that  a 
condition  of  the  policy  has  not  been  literally  complied  with,  where  com- 
pliance has  become  impossible.     To  attempt  to  summarize  all  the  con- 

47  Williston,  op,  cit.,  §  fft.  48   (1850)   Vol.  1.  p.  588. 

49  Brewster  v.  Kitchin   (1698)   1  Ld.  Raym.  317,  321,  1  Salk.  198. 

50  1  Parsons.  Marine  Insurance,   (1868)   341. 

51  By   the   editors   of   the   ninth   edition   of   Arnould    (§   636),    and   by   Arthur 
Cohen,  Notes  on  Insurance  Lazu   (1895)    11   Law  Quarterly  Rev.   118. 

52  Supra,   footnote  41,   §   34    (1). 

53  E.  g.,  it  is  quoted  with  approval  in  Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard, 
supra,  footnote  7,  p.  472. 

"Williston,  op.  cit.,  §  620  55  Ibid.,  §  619.  56  Ibid.,  §  62i. 
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flicting  ca<es  on  the  construction  of  express  warranties  would  be  beyond 
the  limits  of  this  discussion ;  but  the  following  points  may  be  noted : 

(1)  In  applying  the  general  clauses  of  standard  fire  policies  relating 
to  the  physical  risk  (construction  and  use  of  the  premises,  exposures, 
etc.)  the  courts  will  take  into  account  the  habits  and  usages  of  mankind 
in  reference  to  the  particular  kind  of  building  or  premises  covered  by 
the  particular  policy.  Thus,  the  general  clause  against  vacancy  will  be 
construed  differently  as  applied  to  a  schoolhouse  or  church  or  dwelling 
house,  and  as  applied  to  a  building  occupied  by  a  tenant  than  as  applied 
to  one  occupied  by  the  owner.57  Thus,  a  clause  that  a  policy  on  a  factory 
should  be  void  if  the  factory  "shall  cease  to  be  operated,"  was  held 
not  breached  by  a  temporary  cessation  caused  by  impossibility  of  getting 
operatives  from  any  cause — in  this  case,  an  epidemic  of  yellow  fever;58 
and  a  condition  "if  premises  become  vacant  or  unoccupied"  was  held 
not  breached  by  vacancy  of  a  water-power  saw-mill  caused  by  low 
water,59  or  by  the  sudden  removal  of  a  tenant  without  the  knowledge  of 
the  insured,  who  lived  at  a  distance.00  In  support  of  this  view,  it  may 
be  urged  that  the  application  of  the  general  clauses  of  a  standard  policy 
to  the  particular  facts  is  more  like  the  application  of  a  statute  than  the 
construction  of  an  ordinary  individual  bargain ;  indeed,  many  states  have 
fixed  the  forms  of  policies  by  statute.  Hence,  the  language  may  be 
construed  so  as  to  carry  out  the  principle  of  the  condition  without  im- 
posing undue  hardship. 

(2)  Where  the  language  is  general  and  clearly  extenas  to  events 
within  the  insured's  control,  but  may  or  may  not  extend  to  events  be- 
yond his  control,  the  courts  generally  will  not  construe  it  to  extend  to 
events  which  it  is  impossible  for  the  insured  to  control.  Thus,  an  un- 
qualified clause  that  any  "increase  of  risk"  will  avoid  the  policy,  has 
been  held  not  breached  by  a  falling  of  a  portion  of  the  building  in  which 
the  insured  goods  were  located,61  or  by  the  keeping  of  dangerous  articles 
by  a  stranger  on  adjoining  premises,02  or  by  threats  of  incendiary  fires  ;6! 

"Ohio  Farmers  Ins.  Co.  v.  Vogel  (1906)  166  Ind.  239,  76  N.  E.  977;  Whitney 
v.  Black  River  Ins.  Co.  (1878)  72  N.  Y.  117,  119. 

™Poss  v.   Western  Ass.  Co.    (Tenn.   1881)   7  Lea  704. 

59  Whitney  v.  Black  River  Ins.  Co.,  supra,  footnote  57;  see  also  Aurora  Fire 
Ins.  Co.  v.  Eddy   (1870)   55  111.  213   (water  buckets  not  filled  in  freezing  weather). 

*°  German  'ins.  Co.  v.  Davis  (1894)  40  Neb.  700,  59  N.  W.  698;  Atlantic  Ins. 
Co.  v.  Manning  (1877)  3  Colo.  224;  North  American  Fire  Ins.  Co.  v.  Zaenger 
(1872)  63  111.  464.  Many  of  the  cases  cited  supra,  footnote  33,  may  be  distin- 
guished on  the  ground  that  it  was  not  impossible  for  the  insured  to  have  literally 
fulfilled  the  warranty. 

"rruner  v.  Liverpool,  etc.,  Ins.  Co.  (1875)  51  Cal.  101;  the  court  said  (p. 
107)  that  the  clause  "has  reference  only  to  a  change  produced  by  the  act  of  the 
insured."  In  many  standard  policies,  the  phrase  "within  the  knowledge  or  control 
of  the  insured"  is  added;  such  a  clause  settles  the  question  of  impossibility. 

'■-Stale  Ins.  Co.  v.  Taylor  (1890)  14  Colo.  499.  24  Pac.  333.  It  seems  that  this 
is  a  case  of  impossibility.  It  has  been  held  that  the  insured  cannot  enjoin  the 
use  of  adjoining  premises  merely  on  the  ground  that  such  use  will  increase  the  risk 
of  fire  to  the  insured's  premises.  Chambers  v.  Cramer  (1901)  49  W.  Va.  395, 
401,  38  S.  E.  691  ;  Rhodes  v.  Dunbar  (1868)  57  Pa.  St.  274.  289. 
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such  constructions  give  effect  to  the  main  purpose  of  insurance  which  is 
to  provide  indemnity  for  losses  beyond  the  control  of  the  insured.  More- 
over, the  social  value  of  insurance  will  be  enhanced  if  it  is  made  a  work- 
able institution  for  the  average  man  who  uses  every  means  within  his 
power  to  bring  about  a  compliance  with  the  terms  of  his  policy. 

(3)  Where  an  agency  beyond  the  insured's  control  produces  an 
event  which  is  literally  a  non-compliance  with  an  express  condition,  and 
the  same  agency  or  event  produces  a  loss  for  which  the  insurer  would 
clearly  be  responsible  but  for  such  non-compliance,  there  is  a  real  or 
apparent  conflict  between  the  main  purpose  of  the  contract  and  the 
express  condition,  and  the  insurer  will  generally  be  held  liable.  Thus, 
a  marine  policy  which  expressly  covered  loss  by  barratry,  contained  an 
express  warranty  that  the  ship  should  not  be  used  in  any  unlawful 
trade;  the  insurer  was  held  liable  for  a  seizure  of  the  vessel  produced 
by  the  barratrous  act  of  the  master  in  secretly  engaging  in  unlawful 
trade.64  And  so  where  a  servant,  unknown  to  the  insured,  brought  on 
the  premises  a  quantity  of  gasoline,  contrary  to  the  literal  terms  of  a 
warranty  63  for  the  purpose  of  setting  fire  to  the  premises,  the  insurer 
was  held  liable  GG  for  the  loss  resulting  from  such  fire.  Again,  a  tempo- 
rary absence  of  a  night  watchman,  during  which  the  fire  occurred,  was 
held  not  a  breach  of  a  condition  requiring  the  insured  "to  keep  a  watch- 
man on  the  premises  at  all  times  when  not  in  operation,"  where  the 
insured  was  without  fault  in  employing  a  trustworthy  watchman.67 
Where  the  agency  in  question  is  a  stranger  to  the  insured,  the  result  is 
even  clearer.68 

Ill 

CONDITIONS  RELATING  TO  PROOF  AND  ENFORCEMENT. 

Conditions  relating  to  the  proof  and  enforcement  of  the  insured's 
claim  may  call  for  action  by  the  insured  either  before  or  after  the  occur- 
rence of  the  casulty  insured  against,  or  both.  Thus,  the  common  "iron- 
safe"  clause  in  fire  policies  calls  for  the  taking  of  an  inventory  and  for 

63  Williamsburg  City  Fire  Ins.  Co.  v.  Weeks  Drug  Co.  (1910)  103  Tex.  608, 
132  S.  W.  121. 

^Havclock  v.  Hancill   (1789)   2  Term.  R.  277. 

05  The  warranty  provided  that  the  policy  should  be  void  if  gasoline  were 
kept,  used  or  allowed  on  the  premises. 

66  Queen  Ins.  Co.  v.  Van  Giesen   (1911)    136  Ga.  741,  72  S.  E.  41. 

67  McGannon  v.  Michigan  Millers'  Mut.  Fire  Ins.  Co.  (1901)  127  Mich.  636, 
87  N.  W.  61;  McGannon  v.  Millers'  Nat.  Ins.  Co.  (1902)  171  Mo.  143,  71  S.  W. 
160.  In  each  of  these  cases  the  court  emphasized  the  fact  that  the  negligence  of 
the  watchman  was  one  of  the  risks  insured  against  and  that  the  insured  had  been 
without  fault.  See  McGannon  v.  Michigan  Millers'  Mut.  Fire  Ins.  Co.,  supra,  p. 
649;  McGannon  v.  Millers'  Nat.  Ins.  Co.,  supra,  p.  152;  but  see  supra,  footnote  34. 

68  Loud  v.  Citizens  Mut.  Ins.  Co.  (Mass.  1854)  2  Gray  221.  Here  some  sailors, 
given  shelter  by  the  insured,  in  his  absence  and  contrary  to  his  express  directions 
built  a  fire  in  a  defective  stove,  resulting  in  the  burning  of  the  building;  the 
policy  contained  an  unqualified  clause  against  any  "increase  of  risk,"  yet  the  in- 
sured was  allowed  to  recover. 
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entering  purchases  and  sales  in  account  books  and  for  the  presentation 
of  these  books  in  an  iron  safe  or  other  safe  place,  before  the  fire  occurs ; 
and  for  the  production  of  these  books  after  the  fire.  Generally,  in  so 
far  as  these  conditions  call  for  action  by  the  insured  before  the  loss 
occurs,  they  also  relate  to  the  moral  risk,  since  the  insured  will  obviously 
be  under  a  greater  temptation  to  cause  the  fire  or  other  casualty  by  his 
own  voluntary  act  if  no  record  has  been  preserved  of  the  extent  of  his 
loss.  Hence,  even  under  the  same  clause,  a  substantial  difference  exists 
between  the  things  to  be  done  before,  and  those  to  be  done  after,  the 
casualty  insured  against ;  the  former  are  more  strictly  construed.  Thus 
the  courts  seem  more  liberal  in  excusing  non-production  of  the  books 
(under  the  "iron-safe"  clause)  than  in  allowing  recovery  where  the 
books  have  not  been  kept  at  all.  Again,  a  condition  calling  for  notice  of 
the  sickness  of  a  horse  insured,  for  the  purpose  of  enabling  the  insurer 
to  send  its  veterinary  surgeon  to  treat  the  case GD  is  more  strictly  con- 
strued than  one  calling  for  notice  of  accident  under  an  accident  policy.78 

At  all  events,  a  majority  of  courts  recognize  a  distinction  between 
conditions  calling  for  action  by  the  insured  after  the  loss  or  casualty 
insured  against  has  occurred,  and  those  calling  for  action  before  loss ; 
the  former  will  be  construed  as  calling  for  what  is  "reasonably  possi- 
ble." 71  This  distinction  has  been  declared  to  be  unsound,  on  the  ground 
that  all  conditions  (except  possibly  some  conditions  calling  for  filing  suit 
within  a  limited  time)  are  conditions  precedent  to  the  insurer's  liability 
and  hence  must  be  literally  performed.72     Such  a  purely  analytical  solu- 

69  Johnston  v.  Northwestern  Live  Stock  Ins.  Co.  (1900)  107  Wis.  337,  83  N. 
W.  641;  see  also  Swain  v.  Security  Live  Stock  Ins.  Co.  (1896)  165  Mass.  321,  43 
N.  E.  105.  In  these  cases  it  was  highly  difficult  but  not  impossible  for  the  insured 
to  comply  with  the  condition  calling  for  notice  to  the  insurer  within  twenty-four 
hours  of  the  animal's  sickness. 

70  See  Comstock  v.  Fraternal  Accident  Ass'n.  (1903)  116  Wis.  382,  93  X.  W. 
22,  and  cases  cited. 

71  Howard,  /.,  in  Peele  v.  Provident  Fund  Soc.  (1896)  147  Ind.  543,  549,  44 
N.  E.  661  (accident  policy  provided  it  should  be  void  if  written  notice  of  death  not 
given  in  ten  days  after  death;  widow,  prostrated  by  death  of  busband,  gave 
notice  in  ten  days  after  she  learned  coroner's  verdict  that  death  was  accidental). 
The  same  judge  says:  [The  defendant's  answer]  "admits  what  has  been  called  the 
capital  fact  in  insurance  cases,  that  is,  the  death  of  the  assured  by  accidental 
drowning  while  holding  his  policy  of  insurance,  all  the  conditions  of  which  had 
been  duly  observed  and  kept  by  him  ...  A  distinction  has  been  made  be- 
tween conditions  preceding  the  loss  or  accident  .  .  .  The  former  are  more 
usually  of  the  essence  of  the  contract,  and  are,  therefore,  generally  interpreted 
more  strictly.  When,  however,  the  liability  has  once  accrued,  then  such  condi- 
tions as  relate  to  the  giving  of  notice,  making  proof  of  loss,  etc.,  that  is,  condi- 
tions subsequent  to  the  capital  fact  of  liability,  have,  in  general,  been  interpreted 
as  requiring  what  is  reasonably  possible  on  the  part  of  the  beneficiary."  Ibid., 
pp.  548-49.  See  also  Paltrovich  v.  Phoenix  Ins.  Co.  (1894)  143  N.  Y.  73,  76,  37 
N.  E.  639,  where  the  court  said:  "  .  .  .the  stipulations  of  a  policy  which  relate 
to  the  procedure  merely,  after  the  occurrence  of  a  loss,  are  to  be  reasonably  and 
not  rigidly  construed     ..." 

72  (1903)  16  Harvard  Law  Rev.  452;  (1910)  10  Columbia  Law  Rev.  575.  The 
leading  case  in  support  of  this  view  is  Worsley  v.  Wood  (1796)  6  Term.  R.  710, 
decided  at  a  time  when  the  principles  of  fire  insurance  were  not  well  understood. 
Here  the  failure  to  produce  the  certificate  of  the  minister  and  church  wardens  that 
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tion  of  the  problem  fails  to  take  account  of  important  practical  differ- 
ences. Premium  rates  vary  with  the  kind  of  risk,  not  with  the  kind 
of  proof  furnished.  Moreover  conditions  operating  after  loss  are  apt  to 
cause  hardships  out  of  all  proportion  to  the  advantages  which  the  in- 
surer gains  by  strict  and  literal  compliance,  because  the  unfortunate 
event  itself  will  usually  make  strict  compliance  difficult  or  impossible. 
Again,  the  insuring  public  will  inevitably  look  with  disfavor  upon  de- 
fenses based  upon  failure  to  comply  strictly  with  the  conditions  as  to 
proof  of  loss;  and  to  that  extent  the  social  value  of  insurance  will  be 
impaired.  Legal  analysis  never  tells  us  what  rule  is  best;  it  merely 
clears  the  ground  of  intellectual  rubbish.73  Whether  these  conditions 
are  precedent  or  subsequent  (and  the  legal  analysts  do  not  entirely  agree 
upon  the  meaning  of  these  terms)  is  of  secondary  importance.  They 
might  be  called  conditions  subsequent-to-the-loss,  or  "post-casual  condi- 
tions," in  a  Wigmorean  vein. 

It  is  not  clear  that  nothing  short  of  impossibility  will  excuse  a  literal 
compliance  with  these  conditions.  The  United  States  Supreme  Court  has 
said  that  the  "iron-safe"  clause  calls  only  for  ordinary  care  on  the  part 
of  the  insured  to  preserve  and  produce  the  books  after  the  fire.74  How- 
ever, clearly  the  insured  must  not  have  been  at  fault.  Thus,  where  he 
carelessly  leaves  his  books  out  of  the  safe  and  they  are  burned,75  or  where 
his  failure  to  give  prompt  notice  of  an  accident  is  due  to  his  ignorance 
of  the  existence  of  the  policy,76  he  cannot  recover.  And  a  similar  result 
was  reached  where  the  insured  failed  to  submit  to  examination  by  the  in- 
surer's officials  because  he  was  then  a  fugitive  from  justice  under  a 
charge  of  murder.77 

Cases  of  objective  impossibility,  as  where  the  fact  to  be  reported 
cannot  be  known  within  the  time  limited,78  or  where  the  books  to  be 

the  loss  was  bona  fide,  as  required  by  the  terms  of  a  fire  policy,  was  held  not  ex- 
cused by  the  unreasonable  refusal  of  those  persons.  The  American  cases  on  this 
point  appear  to  be  divided.  See  4  Cooley,  op.  cit.,  p.  3401.  Professor  Williston's 
distinction  between  such  a  certificate  and  an  architect's  certificate  under  a  build- 
ing contract  seems  uninstructive,  Williston,  op.  cit.,  §  795;  even  more  so  is  the  at- 
tempted distinction  between  notice  of  accident  and  proofs  of  loss,  under  an  acci- 
dent policy,  made  in  Hatch  v.  United  States  Casualty  Co.  (1908)  197  Mass.  10L 
83  N.  E.  398. 

73  Corbin,  Jural  Relations  and  Their  Classification  (1921)  30  Yale  Law  Journ. 
226,  237. 

™  Liverpool,  etc.,  Ins.  Co.  v.  Kearney  (1901)  180  U.  S.  132,  21  Sup.  Ct.  326. 
(inventory  lost  while  being  removed  from  burning  building).  See  McNally  V. 
Phoenix  Ins.  Co.    (1893)   137  N.  Y.  389,  401,  33  N.  E.  475    (diligence  enough). 

"See  Yates  v.  Thomason   (1907)  83  Ark.  126,  102  S.  W.  1112. 

76  Johnson  v.  Maryland  Casualty  Co.  (1905)  73  N.  H.  259,  60  Atl.  1009;  see 
also  Swain  v.  Security  Live  Stock  Ins.  Co.,  supra,  footnote  69. 

"  Pearlstine  v.   Westchester  Fire  Ins.  Co.   (1904)    70  S.  C.  75,  49  S.  E.  4. 

™Trippe  v.  Provident  Fund  Soc.  (1893)  140  N.  Y.  23,  35  N.  E.  316  (death 
of  insured  in  falling  building  not  discovered  until  three  days  after  it  occurred; 
notice  within  ten  days  after  discovery,  though  more  than  ten  days  after  death, 
held  sufficient  compliance  with  clause  requiring  notice  "within  ten  days  from  the 
date  of   either  injury  or  death"). 
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produced  are  lost  or  destroyed,70  are  clear.  And  since  it  seems  that  con- 
ditions as  to  the  notice,  or  proof  of  loss  call  for  personal  performance 
by  the  insured."'  any  personal  disability  of  the  insured  which,  without  his 
fault,  makes  strict  compliance  by  him  impossible,  will  excuse  non-com- 
pliance to  the  extent  that  it  was  so  caused — as  unconsciousness  of  the 
insured  due  to  the  accident  insured  against/1  or  insanity/-  or  even  the 
insured's  or  beneficiary's  ignorance  of  the  facts  to  he  reported.88 

Edwin  W.  Patterson 
Columbia  Law  School 

'■''Liverpool  etc.,  Ins.  Co.  v.  Kearney,  supra,  footnote  74;  Leiman  v.  Metro- 
politan Surety  Co.  (N.  Y.  App.  T.  1908)  111  N.  Y.  Supp.  536  (burglary  insur- 
ance; books  destroyed  by  fire  after  the  burglary);  for  similar  cases,  see  (1901) 
52  L.  R.  A.  424,  426,  note. 

80  Marshall,  /..  in  Comstock  v.  Fraternal  Accident  Ass'n..  supra,  footnote  70, 
p.  .388;  but  he  adds:  "...  though  probably  a  notice  by  someone  in  his  behalf, 
if  necessary;  would  have  been  sufficient.*' 

81  Comstock  v.  Fraternal  Accident  Ass'n.,  supra,  footnote  70,  and  a  number 
of  cases  cited  in  the  notes  in  (1909)  18  L.  R.  A.  (n.  s.)  109  and  (1910)  27  L.  R.  A. 
<N.  s.)  319;  Winter  v.  Western  Travelers  Accident  Ass'n.  (1910)  86  Neb.  285, 
125  X.  W.  535. 

v-  Insurance  Companies  v.  Boykin  (U.  S.  1870)  12  Wall.  433  (affidavit  as  to 
loss  under  fire  policy  excused  by  insanity  of  insured;  seems  clear  personal  per- 
formance was  called  for)  ;  Houseman  v.  Home  Ins.  Co.  (1916)  78  W.  Va.  203,  88 
S.  E.  1048;  note  L.  R.  A.  1917  A,  305. 

83  Trippe  v.  Provident  Fund  Soc,  supra,  footnote  78;  Peele  v.  Provident 
Fund  Soc,  supra,  footnote  71  ;  notes  in  18  L.  R.  A.  (n.  s.)  109,  27  L.  R.  A.  (n.  s.) 
319  (accident  or  health  policies)  and  41  L.  R.  A.  (n.  s.)  285  (life  policies).  Cases 
where  the  policy  required  "immediate  notice"  do  not  clearly  fall  under  this  head, 
since  "immediate"  is  a  relative  term. 


LIMITATIONS  ON  THE  VALIDITY  OF  VOTING 

TRUSTS 

Within  the  past  thirty-two  years  the  question  of  the  validity  of 
voting'  trusts  of  corporate  stock  has  furnished  the  basis  for  a  consider- 
able body  of  case  law.  A  reading  of  the  cases  discloses  a  number  of 
statements  by  various  courts,  which  (especially  unless  considered  in 
connection  with  the  points  actually  decided)  furnish  apparent  conflicts. 
The  writer  believes  that  the  actual  conflict  in  the  decisions  is  not  nearly 
as  general  as  is  indicated  by  many  of  the  text  writers  on  the  subject, 
and  that  it  is  possible  to  formulate  a  proposition  which  will  reconcile 
most,  though  not  all,  of  the  decided  cases,  and  will  be  in  harmony  with 
practical  business  considerations.  An  effort  to  do  this  is  the  purpose  of 
the  present  article. 

One  class  of  cases  may  be  disposed  of  at  once.  Where  it  appears 
that  the  parties  forming  the  voting  trust  have  done  so  to  accomplish  an 
improper  purpose,  such  as  an  unfair  advantage  to  themselves  at  the 
expense  of  the  other  stockholders  and  contrary  to  the  interests  of  the 
corporation,  there  is  not,  and  is  not  likely  to  be  any  conflict  of  authority, 
since  no  court  would  sustain  a  trust  to  accomplish  an  evil  purpose. 

Suppose,  however,  the  purpose  or  aim  for  which  the  trust  is  created 
is  not  actually  sinister.  It  is  correct  to  assume  that  in  the  vast  majority 
of  instances  the  purpose  is  not  evil,  that  in  most  instances  stockholders  do 
not  deliberately  plan  to  defraud  their  fellow  stockholders.  The  ques- 
tion then  arises  as  to  whether  there  are  any  further  limitations  on  the 
right  to  create  voting  trusts,  and  if  so,  what  are  these  limitations? 

The  important  case  law  on  the  subject  should  be  considered  as 
commencing  with  the  Connecticut  case  of  Bostxvick  v.  Chapman,1  de- 
cided in  1890  and  generally  referred  to  as  the  Shepaug  Voting  Trust 
Cases.  Expressions  bearing  on  the  subject  can  be  found  in  earlier  cases, 
but  this  appears  to  be  the  first  instance  in  which  a  court  of  last  resort 
attempted  a  comprehensive  consideration  of  the  principles  involved.  The 
facts  in  Bostzvick  v.  Chapman  are  complicated.  There  are  perhaps  other 
grounds  on  which  the  decision  could  have  been  rested.  The  ground  on 
which  it  is  actually  placed  is  clearly  and  forcefully  stated,  and  has  fur- 
nished the  foundation  for  most  of  the  later  decisions,  through  the 
announcement  of  the  following  principle  of  law: 

.  .  .  the  duty  which  each  stockholder  owes  his  fellow-stockholder, 
[is]  to  so  use  such  power  and  means  as  the  law  and  his  ownership  of 
stock  give  him,  that  the  general  interest  of  stockholders  shall  be  pro- 
tected,  and   the  general   welfare   of   the   corporation   sustained,    and   its 

1  60  Conn.  553,  579,  24  Atl.  32. 
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business  conducted  by  its  agents,  managers  and  officers,  so  far  as  may 
be,  upon  prudent  and  honest  business  principles,  and  with  just  as  little 
temptation  to  and  opportunity  for  fraud,  and  the  seeking  of  individual 
gains  at  the  sacrifice  of  the  general  welfare,  as  is  possible.  .  .  .  He 
may  shirk  it  perhaps  by  refusing  to  attend  stockholders'  meetings,  or  by 
declining  to  vote  when  called  upon,  but  the  law  will  not  allow  him  to 
strip  himself  of  the  power  to  perform  his  duty." 

Shortly  afterwards  Vice  Chancellor  Pitney,  of  Xew  Jersey,  rendered 
a  decision  to  the  same  effect.2  The  Connecticut  case  was  decided  before 
the  Xew  Jersey  case,  but  for  some  reason  was  reported  afterwards, 
and  apparently  the  Xew  Jersey  court  had  no  knowledge  of  Bostn'ick  v. 
Chapman  at  the  time  it  formulated  its  own  decision. 

The  vitally  important  role  played  by  these  two  cases  grows  out  of  the 
clearness  and  force  with  which  they  announce  the  doctrine,  that  each 
stockholder  owes  to  his  fellow  stockholders  a  duty  in  regard  to  the  voting 
of  his  stockholdings,  and  that  the  law  will  recognize  this  duty  at  least 
to  the  extent  of  not  permitting  a  stockholder  to  strip  himself  irrevocably 
for  any  period  of  the  power  to  fulfill  it.  The  basis  of  the  decision  in  each 
instance  is  the  interest  which  each  stockholder  has  in  having  it  within  the 
power  of  the  other  stockholders  to  control  the  manner  in  which  their 
stock  is  voted,  and  the  recognition  that  the  self  interest  of  the  stockhold- 
ers will  furnish  the  only  available  guaranty  that  the  stock  will  be  voted 
in  the  interest  of  the  corporation. 

YYe  have  here  the  foundation  of  the  doctrine  that  within  certain 
limits  the  separation  of  the  voting  power  in  stock  from  its  beneficial 
ownership  is  contrary  to  public  policy  and  void.  It  is  a  rule  to  be 
applied  only  within  well  defined  limits.  As  will  be  later  pointed  out, 
there  are  many  instances  in  which  the  separation  of  the  voting  power 
from  the  beneficial  interest  is  justified,  and  is  sustained  by  the  courts. 
It  is  the  rule  nevertheless,  according  to  the  weight  of  authority,  that 
except  within  the  limits  where  such  separation  is  found  to  be  justified,  it 
is  contrary  to  public  policy  and  void.3 

It  is  apparent,  therefore,  that,  according  to  the  cases  referred  to,  a 
voting  trust  may  be  entirely  free  from  sinister  motives,  and  may  never- 
theless be   declared   invalid  by  the  courts.     In  other  words,   there 

-Cone  v.  Russell   (1891)   48  X.   T.  Eq.  208,  21  Atl.  847. 

zHarvcx  v.  Linville  Imp.  Co.  (1896)  118  N.  C.  693.  24  S.  E.  489;  Gage  v 
Fisher  (1895i  5  X.  D.  297.  65  X.  W.  809;  Krcissl  v.  Distilling  Co.  of  America 
(  1900)  61  X.  T.  Eq.  5.  14.  47  Atl.  471  ;  White  v.  Thomas  Inflatable  Tire  Co.  (1893) 
~^2  X.  T.  Eq.  178.  28  Atl.  75;  Warren  v.  Pirn  (1904)  66  X.  J.  Eq.  353,  59  Atl.  773; 
Morel  v.  Hoge  (1908)  130  Ga.  625.  61  S.  E.  487;  Bachc  v.  Central  Leather  Co. 
(1911)  7s  X.  1.  Eq.  484.  81  Atl.  571;  Bridgers  v.  First  Mat.  Bk.  (1910)  152  X.  C. 
293.  67  S.  E.  77(1;  Shrpard  v.  Rockingham"  Pourr  Co.   (1909)    150  X.  C.  776,  64  S. 

''4;   Thomas  Maddock   Co.  v.  Biardot    (1913)    81   N.  J.   Eq.  233,  87  Atl.   66; 

ditch  v.  Jackson  (1912)  76  X.  H.  351.  82  Atl.  1014;  Frost  v.  Carse  (1919)  91 
X.  T.  Eq.  124,  108  Atl.  642;  Luthy  v.  Ream  (1915)  270  111.  170,  110  N.  E.  373; 
Scitc  v.  Mitchel  (1921)  148  Minn.  80.  181  X.  W.  102;  Billings  v.  Marshall  Furnace 

•  1920)  210  Mich.  1    177  X.  W.  222. 
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further  limitation  on  the  right  to  create  voting  trusts  beyond  the  mere 
consideration  of  the  dishonesty  or  impropriety  of  the  motive  with  which 
it  is  created,  and  the  ends  which  it  is  sought  to  attain. 

There  are  some  cases  to  the  contrary,  but  they  are  unquestionably 
the  minority  view.4 

In  an  article  on  the  Legality  of  Corporate  Voting  Trusts5  Mr.  I. 
Maurice  Wormser  presents  an  able  argument  for  the  view  that  the  true 
rule  is  in  accord  with  the  minority  cases,  and  that  any  voting  trust  which 
is  free  from  sinister  motives  is  valid  and  enforceable.  There  is,  of 
course,  a  field  for  difference  of  opinion  as  to  which  line  of  cases  is 
sound  in  principle.  There  is  no  room  for  difference  of  opinion  as  to 
which  represents  the  prevailing  view.  Where  there  is  any  conflict  in  the 
case  law,  the  prevailing  view  must  be  taken  to  be  that  which  is  repre- 
sented by  the  larger  number  of  cases,  and  by  the  larger  number  of  courts. 
This  is  not  a  matter  of  opinion,  and  all  dispute  is  determined  by  the  sim- 
ple process  of  collecting  the  cases.  Tested  in  this  way  the  prevailing 
American  doctrine  is,  beyond  any  question,  the  doctrine  expressed  in  the 
Shepaug  Voting  Trust  Cases,  and  followed  in  the  later  decisions.6  The 
statement  made  by  the  Supreme  Court  of  Virginia,  in  Carnegie  Trust  Co. 
v.  Security  State  Life  Insurance  Co.,1  that  a  striking  "change  of  opinion" 
had  taken  place  with  respect  to  voting  trust  contracts  since  the  Shepaug 
Voting  Trust  Cases  and  the  other  early  cases  announcing  the  same  view, 
is  simply  not  justified  by  the  actual  case  law7  on  the  subject.  The  same 
may  be  said  of  the  statements  found  in  some  texts  which  suggest  a 
"modern  doctrine"  which  places  no  limit  on  the  power  to  create  voting 
trusts  except  that  furnished  by  an  improper  or  sinister  motive,  or  purpose. 

The  truth  is  that  some  writers  have  approached  this  subject  with  the 
view  that  all  separations  of  the  voting  power  from  the  beneficial  owner- 
ship of  stock  must  be  valid,  or  else  all  must  be  invalid.  They  have  found 
cases  where  such  a  separation  has  been  sustained — as  for  example  where 
money  is  loaned  to  a  corporation  and  a  voting  trust  is  created  to  give 
to  the  lender,  as  a  part  of  the  security  for  his  debt,  the  control  of  the 
corporation  until  the  debt  is  paid — and  have  argued  that  since  the  separa- 
tion between  the  voting  power  and  the  beneficial  ownership  was  sus- 
tained in  such  cases,  a  later  rule  was  arising  repudiating  entirely  any  con- 
demnation of  the  separation  of  the  voting  power  and  beneficial  owner- 
ship. The  cases  so  treated  in  many  instances  are  careful  to  point  out 
that  they  are  not  to  be  given  this  effect,  and  that  in  the  absence  of  excep- 
tional circumstances,  which  were  held  in  such  cases  to  justify  the  creation 

4 Smith  v.  San  Francisco  etc.  R\.  (1897)  115  Cal.  584,  47  Pac.  582;  Brightman 
v.  Botes  (1900)  175  Mass.  105,  55  N.  E.  809;  Carnegie  Trust  Co.  v.  Security  Life 
Ins.  Co.  (1910)  111  Va.  1,  68  S.  E.  412;  White  v.  Schnell  (1909)  35  Utah  434. 
100  Pac.  927.  In  New  York  there  is  a  statute  adopting  the  rule  of  the  minority 
cases. 

5  (1918)    18  Columbia  Law  Rev.  123. 

6  Supra,   footnote  3.  'Supra,  footnote  4. 
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of  a  voting  trust,  the  court  would  have  condemned  the  trust  as  con- 
trary to  law. 

To  summarize  what  has  been  said :  The  prevailing  American  doc- 
trine is  that  a  voting  trust  whereby  the  beneficial  ownership  in  stock  is 
separated  from  the  voting  power  is  contrary  to  public  policy  and  illegal, 
except  under  certain  circumstances,  which  the  courts  hold  justify  the 
creation  of  a  trust.  There  are  a  few  cases  to  the  contrary,  but  this  state- 
ment is  in  accord  with  the  decided  majority. 

The  question  then  arises,  what  circumstances  are  sufficient  to  justify 
the  separation  of  the  voting  power  from  the  beneficial  ownership? 

Necessarily  it  was  found  that  there  must  be  cases  in  which  voting 
trusts  should  be  allowed.  The  most  obvious  of  these  is  where  the  trust  is 
coupled  with  an  interest,  or  to  protect  an  interest — as,  for  example, 
where  money  is  borrowed  and  a  voting  trust  is  created  to  continue  until 
the  loan  is  paid.  No  court  has  ever  condemned  such  a  voting  trust,  and 
it  is  safe  to  suppose  that  such  a  trust  will  never  be  condemned.  Eco- 
nomic necessity  in  this  instance  is  too  clear.  Many  a  corporation  in 
urgent  need  of  funds  has  found  itself  where  it  could  not  borrow  the 
money  which  it  was  compelled  to  have  unless  the  voting  power  over  its 
stock,  and  tire  corresponding  control  over  its  affairs,  was  placed  in  the 
hands  of  the  lender  or  a  person  designated  by  the  lender,  to  continue 
there  so  long  as  the  loan  was  outstanding.  So,  apparently  without  any 
exception,  the  courts  have  recognized  that  it  is  permissible  to  create  a 
voting  trust  under  such  circumstances.8 

Another  instance  in  which  the  courts  have  sustained  a  voting  trust 
which  separates  the  voting  power  from  the  beneficial  ownership  is  where 
a  fixed  policy  for  the  corporation  is  determined  upon,  and  made  binding 
upon  the  trustee.  The  distinction  in  such  cases  is  whether  the  trustee  is 
granted  unrestrained  discretion  as  to  voting  the  stock,  or  whether  he  is 
bound  to  carry  out  a  fixed  and  determined  plan  or  policy.  In  the  latter 
instance  the  trust  is  sustained.  It  is  apparent  that  there  is  genuine  im- 
portance to  this  distinction.  The  whole  theory  of  the  doctrine  under  con- 
sideration is  that  a  corporation  is  to  be  controlled  by  its  majority  stock- 
holders, or  at  least  that  they  cannot  strip  themselves  irrevocably  for  any 
period  of  time  of  the  power  to  exercise  this  control.  Where,  however, 
the  stockholders  have  determined  upon  a  plan  or  policy,  which  is  made 
binding  on  the  voting  trustee,  they  have  in  fact  exercised  the  power  that 
the  law  places  in  them,  and  have  adopted  a  voting  trust  as  a  mere  con- 
venient method  of  carrying  their  decision  into  effect.  It  is,  therefore, 
held  that  a  voting  trust  will  not  be  condemned  if  it  is  a  mere  means  to 
carry  out  a  fixed  and  binding  plan  or  policy. 


» Simmons  v.  Atlanta  Tel.  Co.  (1913)  139  Ga.  488,  77  S.  E.  377;  Thomp- 
son Starrelt  Co.  v.  Ellis  Granite  Co.  (1912)  86  Vt.  283,  84  Atl.  1017;  Clark  v. 
Foster  (1917)  95  Wash.  241,  167  Pac.  908;  Mobile  &  Ohio  R.  R.  v.  Nicholas  (1893) 
98  Ala.  92,   12  So.  723. 
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The  first  New  Jersey  case  on  the  subject,  Cone  v.  Russell,  is  one  of 
the  cases  originating  the  doctrine  that  unless  justified  by  special  circum- 
stances a  separation  of  the  voting  power  from  the  beneficial  ownership 
is  void.  It  also  states  the  particular  exception  to  the  general  rule  now 
being  discussed,  and  points  out  that  a  trust,  to  carry  out  a  particular 
policy  which  is  proper  and  which  affirmatively  appears,  is  valid.  The 
following  is  quoted  from  the  opinion  of  Vice  Chancellor  Pitney: 

"Following  the  reasoning  of  these  cases,  I  conclude  that  the  con- 
tract complained  of  in  this  suit  is  void  as  against  public  policy.  This 
conclusion  does  not  reach  so  far  as  to  necessarily  forbid  all  pooling  or 
combining  of  stock,  where  the  object  is  to  carry  out  a  particular  policy 
with  the  view  to  promote  the  best  interests  of  the  stockholders.  The 
propriety  of  the  object  validates  the  means,  and  must  affirmatively 
appear!'* 


clear 


uyyeur. 

Again  in  Kreisll  v.  Distilling  Co.,10  the  New  Jersey  court  gives 
expression  to  this  point: 

"If  the  transfer  of  the  legal  title  to  the  stock  is  made  and  accepted 
under  an  agreement  of  the  stockholder  which  deprives  him  of  all  power 
to  direct  the  trustee,  and  all  opportunity  to  exercise  his  own  judgment 
in  respect  to  the  management  of  the  affairs  of  the  corporation,  then 
whether  the  transaction  is  open  to  the  objection  of  other  stockholders,  as 
depriving  them  of  the  right  they  have  to  the  aid  of  their  co-stockholders, 
must  be  dependent  upon  the  purposes  for  which  the  trust  was  created 
and  the  powers  that  were  conferred. 

"If  stockholders,  upon  consideration,  determine  and  adjudge  that  a 
certain  plan  for  conducting  and  managing  the  affairs  of  the  corporation  is 
judicious  and  advisable,  I  have  no  doubt  that  they  may,  by  powers  of  at- 
torney, or  the  creation  of  a  trust,  or  the  conveyance  to  a  trustee  of  their 
stock,  so  combine  or  pool  their  stock  as  to  provide  for  the  carrying  out  of 
the  plan  so  determined  upon.  But  if  stockholders  combine  by  either 
mode  to  intrust  and  confide  to  others  the  formulation  and  execution  of 
a  plan  for  the  management  of  the  affairs  of  the  corporation,  and  ex- 
clude themselves  by  acts  made  and  attempted  to  be  made  irrevocable  for 
a  fixed  period,  from  the  exercise  of  judgment  thereon,  or  if  they  reserve 
to  themselves  any  benefit  to  be  derived  from  such  a  plan  to  the  exclusion 
of  other  stockholders  who  do  not  come  into  the  combination,  then  in  my 
judgment  such  combination  and  the  acts  done  to  effectuate  it  are  con- 
trary to  public  policy,  and  other  stockholders  have  a  right  to  the  interposi- 
tion of  a  court  of  equity  to  prevent  its  being  put  into  operation." 

The  language  just  quoted  from  the  New  Jersey  court  is  quoted  with 
approval  by  the  Supreme  Court  of  New  Hampshire  in  Bozuditch  v. 
Jackson.11 

One  of  the  later  voting  trust  cases  was  decided  by  the  Court  of 
Errors  and  Appeals  of   New  Jersey.12     This  is  the  case  regarding  the 

9  Supra,-  footnote  2,  p.  215    (author's  italics). 

10  Supra,  footnote  3.  "  Supra,  footnote  3. 

12  Frost  v.  Carsc,  supra,  footnote  3;  see  also  Boxer  v.  Nesbitt   (1910)   227  Pa. 
St.  398,  76  Atl.  103. 
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voting  trust  of  the  Submarine  Boat  Corporation.  The  trust  agreement 
is  not  itself  set  out  in  the  report,  and  the  statement  of  facts  is  very 
short.  The  fact  on  which  the  validity  of  the  voting  trust  was  deter- 
mined is  shown  in  the  first  head  note,  and  is  that  the  voting  trust  was 
"to  preserve  the  identity  of  those  who  formed  and  developed  the  com- 
pany, and  to  protect  the  stock  from  purchase  by  the  German  government 
agents  during  the  World  War."  This,  the  court  says,  "removes  it  from 
the  category  of  illegality." 

The  cases  just  referred  to  sustaining  voting  trusts  where  a  specified 
policy  or  plan  is  made  binding  on  the  voting  trustees,  should  be  con- 
sidered also  as  sustaining  the  general  proposition  that,  except  where 
especially  justified,  the  separation  of  the  voting  power  from  the  bene- 
ficial ownership  will  not  be  allowed.  This  is  expressly  stated  in  some  of 
them,  and  is  the  necessary  inference  from  all  of  them. 

On  this  theory  that  a  legitimate  plan  or  purpose  specified  and  bind- 
ing on  the  trustee  removes  the  voting  trust  "from  the  category  of  illegal- 
ity," the  courts  would  certainly  sustain  the  familiar  form  of  voting  trust 
which  is  a  part  of  many  corporate  reorganizations.  In  many  of  these 
reorganizations  the  trust  will  also  be  found  to  be  coupled  with  an  in- 
terest for  the  protection  of  those  financing  the  reorganization,  and  to  be 
sustainable  on  that  ground  also.  It  is  probable  that  voting  trusts  are  most 
frequently  needed  from  an  economic  or  business  standpoint  in  connection 
with  the  reorganization  and  re-financing  of  insolvent  or  embarrassed  cor- 
porations. The  prevailing  American  doctrine  is  limited  so  that  it  does 
not  prevent  the  legitimate  use  of  voting  trusts  in  this  field. 

There  is  one  further  distinction  to  be  pointed  out.  There  is  a  type 
of  voting  trust  which  is  a  mere  instrument  for  carrying  out  a  pooling 
agreement.  The  majority  stockholders  in  a  corporation  may  transfer 
the  voting  power  over  their  stock  to  a  trustee  to  vote  as  directed  by  a 
majority  of  the  stockholders  entering  into  the  pooling  agreement.  In 
such  a  case  the  trustee  has  no  discretion  in  the  voting  of  the  stock,  and 
the  whole  plan  of  the  voting  trust  is  merely  to  create  an  instrumentality 
for  carrying  out  the  pooling  agreement.  Obviously  then  the  validity  of 
the  voting  trust  must  be  determined  on  the  basis  of  whether  or  not  the 
pooling  agreement  is  valid.  The  validity  of  pooling  agreements  is  another 
question  not  embraced  within  the  scope  of  this  article.  Simple  mathe- 
matics will  show  that  a  pooling  agreement  may  vest  the  control  of  a 
corporation  in  a  minority  of  its  stockholders.  If  fifty-one  per  cent  of 
the  stockholders  pool  their  stock  under  a  contract  which  authorizes 
fifty-one  per  cent  of  those  entering  the  pool  to  direct  the  trustee  as  to 
how  the  stock  shall  be  voted,  then  the  actual  control  of  the  corporation 
-  with  twenty-six  per  cent  of  its  entire  stockholders.  Such  combi- 
nations are  allowed  by  some  courts  and  condemned  by  others.  Where 
a  voting  trust  is  the  means  of  creating  such  a  combination,  it  is  reason- 
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able  to  suppose  that  those  courts  which  allow  pooling  contracts  will  sus- 
tain voting  trusts  to  carry  them  out,  and  courts  taking  the  contrary  view 
will  hold  such  voting  trusts  to  be  invalid. 

The  Supreme  Court  of  Illinois,  in  Venner  v.  Chicago  Railway  Co.,13 
sustained  a  voting  trust  made  to  carry  out  a  pooling  contract,  holding 
that  the  pooling  contract  was  itself  legal.  Later,  in  the  case  of  Luthy  v. 
Ream,1*  the  same  court  had  before  it  a  case  of  a  voting  trust  which  was 
not  made  to  carry  out  a  pooling  agreement,  but  was  merely  a  separation 
of  the  voting  power  from  the  beneficial  ownership,  with  an  unrestrained 
discretion  resting  in  the  trustees  as  to  how  the  stock  should  be  voted.  The 
Venner  case  was  evidently  urged  by  counsel  in  the  argument  in  Luthy  v. 
Ream.     The  court  distinguishes  the  cases  as  follows: 

"We  have  held  that  it  is  legitimate  for  the  owners  of  a  majority  of  the 
stock  of  a  corporation  to  combine  for  the  purpose  of  controlling  the 
corporation.  {Fanlds  v.  Yates,  57  111.  416;  Venner  v.  Chicago  City  Rail- 
zvay  Co.  258  id.  523.)  In  this  case,  however,  the  agreement  goes  much 
farther  than  any  case  which  has  heretofore  arisen  in  this  court.  The 
voting  power  of  the  stock  is  absolutely  separated  from  its  ownership  for 
a  term  of  years,  so  that  the  real  owners  of  the  property  are  during  the 
time  entirely  divested  of  its  management  and  control  or  of  any  participa- 
tion therein." 

Later  the  court  re-states  the  basic  proposition  of  the  majority  cases 
in  this  language : 

"A  stockholder  may  refuse  to  exercise  his  right  to  vote  and  partici- 
pate in  stockholders'  meetings,  but  he  cannot  deprive  himself  of  the  power 
to  do  so." 

The  writer  believes  that  the  foregoing  review  of  the  voting  trust 
cases  justifies  the  following  proposition  as  a  statement  of  the  prevailing 
doctrine : 

A  separation  of  the  voting  power  of  stock  from  its  real  or  beneficial 
ownership,  irrevocable  for  a  fixed  period,  is  contrary  to  public  policy  and 
void  unless:  (1)  It  is  coupled  with,  or  to  protect,  an  interest;  or  (2) 
Made  to  carry  into  effect  some  determined  plan  or  policy  to  which  the 
voting  trustee  is  bound;  or  (3)  It  is  merely  a  pooling  contract  under 
which  the  real  owners  reserve  the  right  to  direct  the  voting  trustee.  This 
exception  is  limited  to  those  states  where  pooling  contracts  are  sus- 
tained. 

Stated  in  this  way  the  proposition  furnishes  a  satisfactory  explana- 
tion of  all  the  voting  trust  decisions,  with  the  exception  of  a  very  few 
cases,  which  deny  that  there  is  any  limitation  on  the  validity  of  such 
trusts  except  where  an  improper  motive  or  purpose  is  shown. 

The  doctrine  really  works  out  a  rule  which  seeks  to  find  whether 
or  not  there  is  sufficient  justification  for  the  trust,  and  condemns  it  if  not 

13  (1913)   258  111.  523,  101   N.  E.  949.  "Supra,  footnote  3.  pp.  177,  178. 
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justified.  Therefore,  it  contains  a  desirable  element  of  elasticity.  As 
heretofore  pointed  out,  it  is  now  definitely  established  that  certain  things 
justify  the  creation  of  voting  trusts,  but  in  the  development  of  business 
affairs  instances  may  arise  where  the  circumstances  in  reality  justify  the 
trust,  and  are  not  those  that  have  heretofore  been  considered  by  the  courts. 
The  rule  leaves  the  courts  free  to  deal  with  such  cases  as  they  may 
arise.  The  future  development  of  the  law  will  probably  present  other 
circumstances  which  will  be  held  sufficient  to  justify  the  creation  of 
such  trusts  without  upsetting  the  general  doctrine  that,  in  the  absence  of 
sufficient  justification,  the  stockholders  cannot  strip  themselves  of  the 
power  to  vote  their  stock. 

This  process  of  seeking  a  justification  and  condemning  an  act 
in  its  absence,  is  not  novel.  In  labor  controversies,  acts  are  frequent- 
ly sustained  or  condemned  dependent  upon  whether  the  purpose  sought 
to  be  accomplished  is  a  sufficient  justification.  In  other  words,  the  acts 
must  by  such  justification  be  removed  "from  the  category  of  illegality." 
An  interesting  discussion  of  the  general  law  in  this  respect  is  found 
in  the  dissenting  opinion  of  Mr.  Justice  Brandeis  in  Duplex  Printing 
Press  Co.  v.  Deering,15  the  secondary  boycott  case  recently  decided  by  the 
Supreme  Court  of  the  United  States.  While  the  opinion  is  a  dissenting 
opinion  there  was  no  difference  on  this  point  between  it  and  the  majority 
view,  and  the  presentation  of  the  law  and  cases  on  the  immediate  point 
is  very  thorough.  Other  instances  of  a  similar  process  could  be  pointed 
out,  and  will  readily  occur  to   the  reader. 

Assuming  the  proposition  heretofore  stated  to  be  a  correct  view  of 
the  prevailing  doctrine  on  the  limitations  within  which  voting  trusts  may 
be  created,  what  conclusion  should  be  reached  as  to  its  rationale,  and 
what  as  to  its  practical  utility?  The  writer  believes  that  these  two 
questions  are  in  reality  one  and  the  same.  In  theory,  at  least,  the  law 
is  always  a  practical  science.  Its  doctrines  are  to  be  tested  not  so  much 
from  metaphysical  reasoning  as  from  their  practical  application  to  every 
day  affairs.  While  this  is  always  the  point  of  view  that  we  are  sup- 
posed to  take,  it  should  especially  be  so  with  regard  to  the  present 
problem.  There  are  no  ancient  legal  theories  to  complicate  its  con- 
sideration. Most  of  our  corporation  law  is  modern,  and  all  of  the  law 
with  regard  to  the  validity  of  voting  trusts  is  recent.  It  can  be  con- 
sidered and  settled  with  regard  to  its  practical  utility  and  operation. 

Also  the  doctrine  in  question  is  one  of  policy,  and  to  the  extent  that 
voting  trusts  are  invalidated  it  is  based  upon  the  theory  that  a  sound 
public  policy  directs  the  decisions  of  the  court.  Any  doctrine  that  is 
based  on  considerations  of  policy  should  be  judged  by  its  practical 
utility  and  operation. 

Viewed   from  this  standpoint,  no  doctrine  could  be  justified   which 

is  (1921)  254  U.  S.  443.  41  Sup.  Ct.  172. 
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invalidated  in  all  instances  voting  trusts,  because  they  separated  the 
voting  power  from  the  beneficial  ownership ;  and  the  doctrine  under 
consideration  does  not  have  this  effect.  Wherever  such  trusts  have  been 
found  of  honest  practical  use  the  rule  permits  them  to  be  formed.  The 
voting  trust  to  protect  a  lender  of  money,  the  voting  trust  to  carry  out 
a  stated  policy,  which  includes  the  familiar  trust  in  connection  with 
reorganizations  and  the  launching  of  new  corporations, — all  of  these  are 
allowed.  Furthermore,  as  has  just  been  shown,  the  rule  possesses  an 
inherent  flexibility  which  will  enable  the  courts  to  recognize  other  excep- 
tions, should  the  necessity  therefor  develop. 

The  limitation  placed  is  where  no  such  justification  is  shown.  Such 
a  case  is  one  where  no  special  interest  is  to  be  protected,  where  no  plan, 
policy,  organization  or  reorganization,  is  to  be  carried  out — in  short,  the 
bare  separation  of  the  ownership  of  stock  from  the  power  to  control 
the  corporation.  In  this  situation,  the  voting  trustee  is  given  an  unre- 
stricted discretion  to  govern  the  property,  and  its  actual  owners  are 
excluded  from  all  voice  in  its  affairs.  The  trustee  may,  or  may  not, 
have  any  interest  in  the  financial  results  of  the  corporation's  manage- 
ment. It  is  this  situation  which  the  doctrine  of  the  voting  trust  cases 
condemns  as  contrary  to  public  policy. 

There  is  one  characteristic  of  stock  ownership  which  differentiates 
it  from  almost  any  other  property.  If  the  owner  of  ordinary  property- 
mismanages  his  holdings  he  injures  himself,  but  injures  no  one  else.  The 
owner  of  stock,  however,  in  the  management  of  the  stock  (that  is  to  say 
in  voting  it)  affects  not  only  his  own  property,  but  that  of  all  of  his 
fellow  stockholders.  This  is  simply  a  fact  which  is  inherent  in  the 
ownership  of  stock,  and  which  should  not  be  ignored  by  the  courts. 
Each  stockholder  is  actually  interested  in  and  affected  by  the  voting 
of  the  stock  of  every  other  stockholder.  It  is  probably  too  much  to 
say  that  he  has  any  strict  legal  or  equitable  rights  in  the  way  such  stock 
is  voted.  It  would  be  foolish  for  the  courts  to  attempt  to  supervise  the 
manner  in  which  a  stockholder  votes  his  shares,  or  even  to  force  him  to 
vote  them  at  all,  but  it  is  entirely  appropriate  in  determining  a  question 
of  policy  to  consider  the  actual  interest  which  his  fellow  stockholders  have 
in  the  situation. 

One  of  the  objections  found  by  some  writers  to  this  doctrine  is 
that  the  courts  apparently  recognize  an  interest  of  one  stockholder  in 
the  voting  of  the  stock  of  the  other  stockholders  for  the  purpose  of  the 
present  doctrine,  but  it  is  contended  there  can  be  no  real  legal  or  equi- 
table rights  of  such  character  because  the  courts  never  attempt  to  enforce 
them.  The  writer  has  endeavored  to  point  out  that  the  doctrine  does  not 
rest  upon  the  theory  that  one  stockholder  has  strict  legal  or  equitable 
rights  in  the  voting  of  another  shareholder's  stock,  but  rather  upon  a 
recognition  of  the  actual  interest  that  such  stockholder  has  in  the  matter, 
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which  together  with  other  considerations,  has  led  to  the  declaration  of 
a  rule  of  policy. 

The  situation  may  be  illustrated  by  reference  to  voting  in  public 
elections.  Every  citizen  is  indirectly  affected  by  the  way  other  citizens 
vote,  since  the  character  of  the  government  resulting  from  the  election 
is  thus  determined.  No  court,  in  the  absence  of  statute,  would  attempt 
to  require  an  elector  to  vote  at  a  public  election,  nor  would  a  court 
undertake  to  supervise  the  exercise  of  his  judgment  in  casting  his  bal- 
lot ;  nevertheless,  it  cannot  be  doubted  that  a  contract,  by  which  one 
entitled  to  vote  for  public  officers  contracted  not  to  exercise  his  fran- 
chise and  sought  to  strip  himself  of  the  power  to  fulfill  his  duty  as  a 
citizen  in  this  respect,  would  be  promptly  invalidated  by  the  courts.  A 
rule  of  policy  would  come  into  play  to  accomplish  the  result.  Undoubted- 
ly this  analogy  could  be  pressed  too  far,  but  it  serves  to  illustrate  the  im- 
mediate point. 

Is  it  to  the  interest  of  the  stockholders  of  a  corporation  that  all  of 
the  stock  should  be  voted  by  its  real  owners  rather  than  by  voting 
trustees  who  are  without  interest  in  the  results  of  the  corporation's 
business?  After  we  allow  for  those  cases  where  a  special  justification 
for  such  voting  trusts  is  shown,  there  ought  not  to  be  any  difficulty  in 
answering  this  question.  The  common  experience  of  mankind  is  the 
final  argument  in  this  respect.  Undoubtedly  there  are  many  -men 
who  would  strain  every  effort  as  voting  trustees  to  give  the  corporation 
the  best  possible  management ;  doubtless  in  many  instances  such  voting 
trusts  would  work  out  satisfactorily ;  but  ordinarily  and  as  a  general 
proposition,  self  interest  is  the  surest  guaranty  in  matters  of  this  kind. 

Especially  is  this  true  with  the  development  of  large  corporations 
with  widely  scattered  ownership.  If  it  is  argued  that  in  such  instances 
the  stockholders  usually  vote  by  proxy,  the  reply  is  that  the  revocable 
character  of  such  proxies  is  a  wholesome  safeguard.  It  is  the  means 
by  which  the  government  of  large  corporate  enterprises  is  kept  subject 
to  the  power  to  approve  or  change  in  the  real  owners  of  the  property. 
After  allowing  for  the  special  situations  and  exceptions  which  have 
been  discussed,  it  can  hardly  be  argued  that  it  is  desirable  to  place  the 
government  of  corporations  in  the  hands  of  those  not  financially  interested 
in  the  business  results,  who  are  to  exercise  an  unrestrained  discretion  in 
the  management  of  the  companies,  and  who  are  not  made  subject  to  the 
approval  of  the  stockholders  for  continuation  in  control.  This  is  the 
state  of  facts  presented  by  many  of  the  cases,  and  frequently  there  are 
also  shown  in  the  trust  agreements  the  broadest  provisions,  vesting  in 
the  trustees  all  of  the  rights  of  stockholders  except  the  right  to  dividend.-, 
and  relieving  them  from  responsibility  for  the  way  in  which  their  powers 
are  exercised. 

The  doctrine  of  the   voting  trust  case,   therefore,   rests  upon  two 
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conclusions;  (1)  each  stockholder  is  affected  by  and  interested  in  the 
voting  of  the  shares  of  other  stockholders ;  and  (2)  ordinarily  the  self 
interest  of  the  owner  of  the  stock  is  the  practical  guaranty  for  the  other 
stockholders  that  the  stock  will  be  voted  with  the  desire  to  serve  the  best 
interests  of  the  corporation. 

This  does  not  mean  that  the  courts  are  establishing  any  strict  legal 
or  equitable  rights  in  one  shareholder  as  to  the  voting  of  stock  by  his 
fellow  stockholders,  nor  does  it  mean  that  the  courts  are  to  attempt  the 
foolish  task  of  supervising  such  voting.  All  of  this  would  be  impractical. 
It  is,  however,  practical  to  say  that  a  stockholder  cannot  strip  himself 
of  this  power — that  is,  cannot  separate  the  voting  power  from  the  bene- 
ficial ownership — except  under  special  circumstances  which  are  suffi- 
cient to  furnish  a  justification.  Such  a  result  is  practical  and  useful.  It 
preserves  the  use  of  voting  trusts  wherever  they  serve  a  real  business  or 
economic  end.  It  places  the  limit  at  the  point  where  such  trusts  no  longer 
serve  purposes  of  this  character,  and  are  liable,  if  not  certain,  to  lead  to 
abuses.  The  result  is  arrived  at  simply  and  directly  by  declaring  a  rule 
of  policy  which  the  law  will  enforce.16 

Marion  Smith 

Atlanta,  Georgia 

16  That  the  idea  of  public  policy  is  the  basis  of  the  whole  doctrine  is  further 
shown  by  the  fact  that  even  those  voluntarily  entering  into  the  voting  trust  con- 
tract may  attack  its  validity.  Cone  v.  Russell,  supra,  footnote  2 ;  Warren  v.  Pint, 
supra,  footnote  3 ;  Harvey  v.  Linville  Imp.  Co.,  supra,  footnote  3 ;  White  v.  Thomas 
Inflatable  Tire  Co.,  supra,  footnote  3;  Shepard  v.  Rockingham  Power  Co.,  supra, 
footnote  3 ;  Luthy  v.  Ream,  supra,  footnote  3.  Since  those  stockholders  who  are 
not  parties  to  the  trust  are  primarily  the  ones  for  whose  protection  the  doctrine 
was  originated,  there  could  never  be  any  question  about  their  right  to  question  the 
validity  of  a  voting  trust.  The  situation  as  to  the  stockholders  voluntarily  enter- 
ing into  the  trust  contract  would  be  different  if  the  rule  were  not  one  of  public 
policy,  since  ordinarily  a  court  will  not  relieve  a  man  from  his  own  contract, 
however  foolish,  in  the  absence  of  fraud,  accident  or  mistake.  Where  the  con- 
tract is  itself  invalid  on  account  of  public  policy  a  different  rule  is  applied.  In 
Cone  v.  Russell,  supra,  Vice  Chancellor  Pitney  in  allowing  parties  to  the  *rust 
contract  to  attack  it  quotes  the  statement  of  Lord  Eldon  in  St.  John  v.  St.  John 
(1805)  11  Ves.  Jr.  526,  with  reference  to  contracts  against  public  policy  as  fol- 
lows: "The  public  interest  requires  that  the  relief  should  be  granted,  and  it  is. 
granted  to  the  public  through  that  party." 
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An  endless  chain  of  good  will  concepts  is  daily  affecting  the  distribu- 
tion of  profits.  But  the  usual  definitions  of  good  will  given  in  the  text 
hooks  on  economics  are  almost  entirely  out  of  harmony  with  those  con- 
tained in  the  law.  To  orthodox  economists,  consumers'  good  will  is  the 
l'.ivorable  attitude  of  the  persons  with  whom  the  entrepreneur  has  trade 
relations.  It  is  above  all  a  state  of  mind  which  is,  indeed,  frequently  a 
direct  result  of  these  relations,  and,  therefore,  an  advantage  or  economy, 
the  actual  existence  of  which  is  external  to  the  process  of  production.  To 
the  jurist,  however,  such  good  will  is  an  intangible  element  originating  in 
or  adhering  to  the  productive  process,  and  is,  as  a  rule,  an  economy  of 
the  factors  of  production.  In  fact,  so  closely  is  good  will  associated  with 
the  physical  agents  in  production  as  a  property  concept  that,  except  in  a 
few  instances,  its  relation  to  the  trade  or  patronage  of  the  public  is  largely 
forgotten.  Considered  therefore  as  the  basis  of  a  property  right,  there 
is  little  ground  for  compromise  between  the  economic  and  the  legal  con- 
cepts. The  antithesis  is  plain.  Whether  the  existence  of  this  form  of 
good  will  as  an  economic  factor  rests  in  the  productive  process,  on  the 
one  hand,  or  in  the  minds  of  consumers  on  the  other,  is  the  underlying 
issue;  and  needless  to  say,  the  conflicting  theories  in  court  decisions  are 
most  pertinent  to  the  acquisition  of  wealth. 

The  economist  has  described  at  least  three  forms  of  good  will.  Each 
of  these  he  has  traced  to  the  mind  of  the  consumer,  the  capitalist,  or  the 
laborer,  who  either  buys  from  the  entrepreneur  or  sells  to  him  a  com- 
modity or  personal  service.  If  after  every  such  transaction  with  the 
entrepreneur  each  person  remains  wholly  satisfied,  it  is  clear  that  good 
will  appears  as  the  obvious  intent  or  inclination  of  the  individual  to  con- 
tinue such  trade  relations.  Briefly  stated,  it  is  the  economic  attitude  of 
each  person  which  tends  to  perpetuate  present  relations  and  further  deal- 
ings with  the  entrepreneur.  Consequently,  certain  economists  have  de- 
fined good  will  as  the  reputation,  business  standing,  or  favor  which  the 
entrepreneur  enjoys  in  the  eyes  of  the  public.1  It  has  also  been  explained 
as  the  habit  or  custom  which  leads  men  to  deal  with  a  definite  or  par- 
ticular enterprise  in  preference  to  others  of  the  same  kind.2  In  a  word, 
then,  its  present  existence,  so  interpreted,  lies  in  the  habits,  impressions  and 
conceptions  of  individuals  rather  than  in  the  advantages  of  any  location 
or  the  efficiency  of  any  productive  process. 

Strange  as  it  may  seem,  English  and  American  courts,  as  a  rule, 
have  described  good  will  either  as  a  part  of  the  productive  process,  or  as 

1  Sparling,  Business  Organization  ( 10f)6)  39-40;  Hobson,  The  Evolution  of 
Modem  Capitalism  (1913)  246;  Veblen,  77k?  Theory  of  Business  Enterprise  (1904) 
17(»;   Commons,  Industrial  Good   Will    (1919)    18,  19. 

-Iladley,  Economics  (1896)  70;  Ely,  Outlines  of  Economics  (3rd  rev.  cd. 
1919)   535-6;   1  Taussig,  Principles  of  Economics   (3rd  ed.  rev.  1921)    175. 
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an  intangible  form  of  property  clinging  to  the  natural  agents,  premises, 
location,  buildings  and  other  factors,  which  form  the  really  essential  com- 
ponents of  a  well  organized  industry.  As  a  matter  of  fact,  it  is  frequently 
said  to  consist  of  the  advantages,  services,  and  benefits  which  give  rise  to 
the  custom  and  patronage  of  a  particular  enterprise.  With  few  excep- 
tions, then,  it  is  not,  as  a  legal  concept,  the  result  of  the  favorable  attitude 
and  kindly  feeling  of  satisfied  customers,  as  economists  would  maintain ; 
but  on  the  contrary,  it  is  the  attracting  element  or  force  which  draws  pur- 
chasers to  an  enterprise.  In  fine,  the  legal  definitions  disappoint  one,  and 
only  a  complete  study  of  more  than  a  score  of  theories  will  give  one  a 
full  understanding  of  legal  good  will.  But  for  the  purpose  of  discussion, 
these  concepts  are  gathered  here  under  six  different  heads. 


In  the  first  place,  a  number  of  concepts  represent  good  will  as  em- 
bodied or  inherent  in  the  grounds,  buildings,  productive  processes,  and 
stock  of  an  enterprise. 

For  example,  a  fundamental  theory  of  English  law  makes  good  will 
inseparable  from  land  and  explains  it  as  purely  local  in  character.  Thus 
in  an  early  case,3  Lord  Eldon  speaks  of  "the  sale  under  the  bankruptcy 
of  Lot  1,  and  the  good-will  belonging  to  those  premises,  or  the  trade 
established  upon  them."  And  on  the  next  page,  he  gives  a  much-quoted 
definition.  "The  good-will,  which  has  been  the  subject  of  sale,"  he  ex- 
plains, "is  nothing  more  than  the  probability,  that  the  old  customers  will 
resort  to  the  old  place."  This  definition  has  been  gradually  modified,  but 
natural  agents,  location  and  similar  premises  are  still  taken  as  important 
elements  of  the  land  concept  in  the  estimation  of  good  will.4  This  theory 
was  put  succinctly  in  a  recent  decision.  The  items  of  good  will  and  the 
loss  of  profits  were  considered  only  "loose  phrases" ;  "but  in  strictness," 
said  the  court,  "the  thing  which  is  to  be  ascertained  is  the  price  to  be 
paid  for  the  land  .  .  .  "  5  In  fact,  it  has  also  been  explained  that  this 
form  of  good  will  consists  of  the  natural  advantages  of  location  before 
improvements  have  been  made  and  that  under  such  circumstances  the 
premises  are  utilized  directly  by  the  consumer  or  purchaser."  In  the  course 
of  time,  however,  the  value  of  these  natural  advantages  may  be  greatly 
enhanced  by  personal  efforts.     The  personal  endeavors  of  the  occupier 

3  See  Cruttwell  v.  Lye  (1810)   17  Ves.  Jr.  334,  *346. 

4  See  Churton  v.  Douglas  (1859)  1  Johns.  Eng.  Ch.  174,  188;  Ginrsi  v.  Cooper 
(1880)  L.  R.  14  Ch.  Div.  596;  Edmonds  v.  Boston  (1871)  108  Mass.  535,  549; 
Findlav  v.  Carson  (1895)  97  Iowa  537,  66  N.  W.  759;  Rawson  v.  Pratt  (1883) 
91  Ind".  9,  16;  Treao  v.  Hunt  [18961  A.  C.  7,  12  T.  L.  R.  80;  Bell  v.  Ellis  (1867) 
33  Cal.  620,  625;  Mendes  v.  Holt  (1888)  128  U.  S.  514,  521-22,  9  Sup.  Ct.  143; 
Miller  &  Lux  v.  Richardson   (1920)    182  Cal.  115,   187  Pac.  411. 

5  See  Commissioners  of  Inland  Revenue  v.  Glasgozv,  etc.  Ry.  (1887)  L.  R.  12 
A.  C.  315,  321. 

6  Hopkins,  Trademarks.  Tradenames  and  Unfair  Competition  (2nd  ed.  1005) 
§  79. 
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in  this  instance,  said  a  court,  have  worked  the  change;  but  it  is  usually  to 
the  landlord,  or  to  the  tenant  who  has  the  right  to  use  the  premises  that  this 
increased  value  enures.7  Consequently,  this  form  of  good  will,  as  will  be 
seen,  is  purely  local  in  character ;  it  is  closely  confined  to  the  physical  prop- 
erty and,  wholly  irrespective  of  any  person  occupying  the  premises,  will 
pass  with  the  land  to  the  lessee  or  to  the  purchaser.8 

Still  again,  good  will  is  often  interpreted  as  actually  arising  from,  and 
adhering  to  the  tangible  premises  on  which  some  form  of  business  is  trans- 
acted. Thus  it  has  been  explained  in  a  certain  opinion  that  the  "Good  will 
may  adhere  to,  or  spring  out  of,  corporeal  property,  or  a  tangible  locality  or 
establishment;  but  I  think  it  would  be  new  doctrine  to  hold  the  reverse, 
and  treat  the  material  property  as  an  incident  of  the  good  will."  9  Also, 
it  has  been  noted  that  the  good  will,  attaching  formerly  to  a  particular 
enterprise,  may  upon  the  latter's  dissolution  l>e  transferred  automatically 
to  the  premises.  "In  that  case,"  declared  the  court,  "as  a  distinct  property 
it  is  gone.  It  then  attaches  to,  and  enhances  the  realty,  and  the  value  of 
it  is  realized  in  renting  or  selling  that."  10  In  short,  in  the  discussion  of 
local  good  will,  it  is  plain  that  this  land  concept  continually  crops  out  in 
state  decisions  and  constantly  serves  to  warp  the  ideas  of  legal  tribunals. 
Indeed,  it  is  the  primary  theory  to  which  judges  still  cling  in  their  de- 
scription of  the  elusive  subject. 

In  a  similar  manner,  good  will  may  result  from  the  peculiar  ad- 
vantages of  particular  buildings  and  their  mechanical  equipment.  But  this 
statement  refers  more  especially  to  rented  buildings,  manufacturing  estab- 
lishments and  commercial  houses.  In  Elliot's  Appeal,11  for  example,  it 
was  held  that  the  good  will  of  a  certain  firm  was  strictly  local  and  did  not 
exist  independently  of  the  house  in  which  the  business  was  kept;  and  to 
the  same  effect  are  other  important  decisions.12  It  is  often  difficult,  how- 
ever, to  separate  the  good  will  incident  to  a  splendid  location  as  such  from 
that  of  the  buildings  or  other  improvements  incorporated  in  the  prem- 
ises.  A  case  in  point  is  that  of  Bassctt  v.  Percival.1*  The  good  will 
of  a  particular  store  in  Boston  had  been  sold  without  a  special  contract 
barring  the  vendor  from  entering  immediately  into  competition  with  the 
purchaser;  and  strangely  enough,  in  rendering  the  decision,  the  court  dis- 
tinguished between  the  active  trade  or  business  within  the  store  itself  and 

7  See  Llewellyn  v.  Rutherford  (1875)  L.  R.  10  C.  P.  456,  467;  Williams  v. 
Farrand  (1891)  88  Mich.  473,  50  N.  W.  446;  Chittenden  v.  Witbcck  (1883)  50 
Mich.  401,  420. 

« Smith  v.  Gibbs  (1862)  44  N.  H.  335,  344;  Myers  v.  Kalamazoo  Buggy  Co. 
(1884)   54  Mich.  215,  20  N.  W.  545. 

»  See  Sheldon  v.  Houghton  (C.  C.  1865)   5  Blachf.  285,  291. 

iusselman  and  ClarksOn's  Appeal   (1869)   62  Pa.  St.  81,  83. 

"  (1869)   60  Pa.  St.  161. 

y~  Musselman  and  ClarksOn's  Appeal,  supra,  footnote  10;  Chissum  v.  Dewcs 
(1828)  5  Russ.  29. 

18  Edmands  v.  Boston,  supra,  footnote  4;  Llewellyn  v.  Rutherford,  supra,  foot- 
note 7;   Rawson   v.  Pratt,  supra,  footnote  4. 

"  (Mass.   1862)    5  Allen   345,  347. 
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the  custom  which  the  enterprise  might  draw  from  the  remainder  of 
the  city.  But  it  is  to  be  observed  that  a  distinction  was  thereby  made, 
perhaps  unconsciously,  between  active  and  potential  patronage.  The  first 
form  of  patronage  was,  of  course,  confined  largely  to  trade  within  the 
store.  Obviously,  the  court  was  influenced  by  the  old  idea  that  good  will 
as  such  adhered  exclusively  to  the  premises ;  for  in  referring  to  the 
disposal  of  it,  the  court  explained  that  "It  was  nothing  more  than  a  sale 
of  the  custom  or  trade  which  appertained  to  the  place  where  the  vendor 
was  then  carrying  on  his  business."  In  addition  there  was  also  the  second 
trade  area  surrounding  the  premises,  which  contained  inchoate  patronage 
and  potential  good  will ;  and  the  latter  the  court  considered  as  separate 
from  the  good  will  adhering  to  the  store.  The  seller  of  the  enterprise  was, 
therefore,  allowed  to  set  up  another  establishment  near  the  first  and  to 
compete  for  the  potential  custom  that  might  still  be  attracted  by  energy 
and  enterprise.  Again,  in  Cottrell  v.  Babcock  Printing  Press  Mfg.  Co.15 
the  good  will  sold  was  confined  to  a  particular  stand,  and  the  seller  was 
allowed  to  compete  by  all  lawful  means  in  the  same  business  with  the 
vendee. 

In  all  of  these  instances,  there  is  a  universal  rule  that  after  its  sale, 
the  good  will  shall  not  be  impaired  by  any  subsequent  act  of  the  vendor. 
Consequently,  whether  the  latter  is  ever  allowed  to  act  as  a  competitor 
depends  upon  the  form  of  the  good  will  passing  to  the  purchaser.  It  may 
therefore  be  noted  in  this  relation  that  issues  occur  in  which  the  active 
good  will  seems  to  extend  over  large  areas.  That  is,  the  active  trade 
area  is  somewhat  extensive,  including  also  what  may  be  termed  potential 
good  will ;  and  as  the  actual  legal  exchange  of  economic  goods  is  always 
protected  in  law,  the  seller  of  an  enterprise  under  these  conditions  is  not 
allowed  to  become  an  active  competitor.  Such  circumstances  arise  in 
selling  a  teamster's  route  or  in  retailing  newspapers  or  milk  by  means  of 
carriers,  where  both  active  and  potential  good  will  are  themselves  con- 
tiguous and  closely  related  to  the  existing  patronage.16 

Whether  good  will  itself  may  center  upon  the  stock  or  output  offered 
for  sale  is  a  question  upon  which  judges  have  also  disagreed.  In  this 
connection  it  was  stated  in  Rawson  v.  Pratt 17  that  "As  a  rule,  it  may  be 

.  .        .       __     — —  s 

I*  (1886)   54  Conn.  122,  138,  6  Atl.  791. 

16  In   the   first   instance   the   good    will   of    a   teamster's    route    was    sold,    and 
though   there  was  no  covenant  to  the  contrary,   it  was  held  by  the  court  that  the 
seller   could    not   compete   with   the   purchaser.     Angler   v.    Webber    (Mass.    1867) 
14  Allen  211.     In   like  manner,   a  person   who   sells   the   title   and   good   will  of   a 
certain  newspaper  or  milk  route  has  no  right  thereafter  to  convass  for  customers 
in  the  prescribed  territory.     Wentzet  v.  Barbin    (1899)    189   Pa.   St.   502,  42   Atl. 
44;  Senter  v.  Davis  (1869)   38  Cal.  450;  Tuttle  v.  Hannegan  (1874)   54  N.  Y.  686; 
Munsey  v.  Butter  field   (1882)   133  Mass.  492.     Still  it  is  to  be  noted  that  there  are 
certain    decisions    which    point    to    the    contrary,    and,    therefore,    form    important 
exceptions  to  the  usual  rule.     Fallon  v.  Chronicle  Pub  Co.   (Sup.  Ct.  D.  C.  1874) 
1  MacAr.  485;  Hathaway  v.  Bennett  (1854)  10  N.  Y.  108;  Dayton  v.  Wilkes  (N.  Y. 
1859)   17  How.  Pr.  510;  Fenn  v.  Bolles  (N.  Y.  1858)  7  Abb.  Pr.  207. 
17  Supra,  footnote  4,  p.   16. 
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said  that  'good  will'  is  never  an  incident  of  a  stock  of  merchandise;  but, 
generally  speaking,  it  is  an  incident  of  locality  or  place,  of  the  store-room 
or  place  of  business."  But  it  is  to  be  noted  that  there  are  important 
exceptions  to  this  rule,  for  several  decisions  have  held  without  qualifica- 
tion that  good  will  is  an  incident  of  the  stock  in  trade  ;1S  and  it  is 
therefore  to  be  emphasized  that  the  preceding  principle,  which  confines 
good  will  to  the  premises,  is  no  longer  to  be  considered  as  conclusive. 

Good  will  may  arise  in  and  attach  itself  to  the  technical  process  of 
an  industry.  This  is  particularly  true  of  trade  secrets,  for  the  process 
may  secure  greater  patronage  and  increased  profits  for  the  owner  by 
rendering  the  consumer  a  more  efficient  service  or  a  better  commodity. 
In  this  instance  good  will  may  be  largely  controlled  through  the  ex- 
clusive use  of  the  secret  process,  and  its  value  is  enhanced  in  proportion 
to  the  degree  of  monopoly  established.  In  an  English  case19  a  Mr. 
Bryson  agreed  to  sell  the  good  will  of  his  trade  for  £1500  and  the  exclu- 
sive benefit  of  the  secret  for  an  added  £1000.  The  latter  was  compelled 
by  the  court  to  carry  out  his  agreement  both  in  the  sale  of  the  good  will 
and  of  the  secret  process.  It  was  clear  that  the  law  did  not  permit  a 
general  restraint  of  trade,  but  a  "Trader  may  sell  a  Secret  of  Business 
and  restrain  himself  generally  from  using  that  Secret."  20  Moreover, 
the  good  will  here  passes  with  the  sale  of  the  secret,  and  it  is  obvious 
that  the  seller  thus  restrains  himself  from  ever  taking  advantage  of  it.-1 

II 

In  the  next  place,  the  good  will  of  a  business  may  Ik*  established  and 
held  permanently  through  personal  effort.  In  fine,  it  may  be  the  result 
of    managerial    ability,    personal    characteristics,    accepted    opportunities, 

18  A  certain  well-advertised  bakery  acquired  a  large  patronage  by  making  a 
particular  kind  of  bread,  the  loaves  of  which  were  of  a  definite  shape,  size  and 
quality.  The  good  will  of  the  enterprise  was  declared  to  be  property  subject  to 
protection  from  the  infringement  of  competitors.  George  G.  Fox  Co.  v.  Glynn 
(1906)  191  Mass.  344,  78  N.  E.  89.  In  another  case,  one  who  had  sold  the  stock 
and  the  good  will  together,  could  not  relieve  himself  from  liability  respecting  the 
good  will  by  proving  that  the  stock  alone  was  worth  the  full  amount  paid  by  the 
purchaser.  Herfort  v.  Cramer  (1884)  7  Colo.  483;  Cruess  v.  Fessler  (1870)  39 
Cal.  336.  Again,  in  an  English  case  the  good  will  of  a  seller  of  victuals  was 
declared  by  the  court  to  be  incident  to  the  stock  and  the  license,  but  not  to  the 
premises  on  which  the  business  was  established.  England  v.  Downs  (1842)  6  Beav. 
269.  In  a  similar  manner  it  was  held  in  a  Scotch  case  that  the  seller  had 
received  his  full  share  of  the  good  will  value  in  the  increased  price  which  he  had 
received   for  the  goods.     Bell's   Trustees  v.   Bell    (1884)    12   Rettie  85,   90. 

ee  Bryson  v.   Whitehead   (1822)    1  Sim.  &  Stu.  74,  77;  see  also  Moorehead 
v.  Hyde  and  Braden    (1874)   38  Iowa  385. 

-"See  Bryson  v.   Whitehead,  supra,  footnote  19,  p.  77. 

»  Hogg  v.  Parley  (1878)  47  L.  J.  Ch.  567;  Leather  Cloth  Co.  v.  Lorsont 
(1869)  I.  I\.  9  Eq.  345.  But  to  retain  this  good  will  the  technical  process  need 
not  be  a  trade  secret  or  anything  more  than  mere  equipment;  for  a  mortgage  of 
the  machinery,  type,  press,  tools,  and  good  will  of  a  newspaper  company  cannot 
be  foreclosed  to  secure  the  good  will  after  all  the  tangible  property  has  been 
alienated,  worn  out,  or  destroyed,  and  the  corporation  consolidated  with  another. 
Metropolitan  Nat.  Bk.  v.  St.  Louis  Dispatch  Co.  (C.  C.  1888)  36  Fed.  722. 
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risks  deliberately  taken,  trade  control,  and,  lastly,  artificial  monopolies. 
But  even  here  legal  habit  of  the  judges  acquired  in  rendering  previous 
decisions  often  asserts  itself,  and  the  courts  frequently  attach  good  will 
to  the  premises  on  which  an  enterprise  has  been  firmly  established. 

Thus  good  will  may  have  its  origin  in  the  honest  and  enterprising 
management  of  a  business.  Especially  is  this  true  if  the  personal  efforts 
of  one  or  two  men  alone  have  built  up  the  reputation  of  an  enterprise  and 
greatly  enhanced  the  value  of  its  patronage.  Although  decisions  of 
American  courts  recognize  the  importance  of  this  managerial  ability  and 
that  it  is  a  fundamental  element  in  establishing  good  will,22  the  judges 
are  nevertheless  somewhat  at  sea  in  interpreting  its  exact  nature  and  in 
determining  whether  it  may  be  separated  from  the  seller  and  transferred 
with  other  assets  of  an  enterprise.23  Furthermore,  it  has  been  decided  that 
if  good  will  depends  on  the  personal  skill  of  the  one  who  parts  with  it, 
it  is  not  transferred  to  others  merely  through  a  sale  of  the  premises.24 
It  is  also  a  serious  question  here  whether  the  trust,  confidence  and 
esteem  of  patrons  can  be  actually  measured,  sold  and  transferred  as  an 
intangible  asset ;  and  while  jurists  seem  to  agree  that  the  latter  is  a  favor 
or  preference  rendered  to  the  entrepreneur  by  the  public,  it  must  none  the 
less  be  attached  to  some  material  object,  if  it  is  to  be  transferred  by  sale.25 

It  may  next  be  pointed  out  that  good  will  includes  at  times  what  may 
be  termed  wages  of  management.  Commissions  and  premiums  on  in- 
surance policies  may  be  taken  as  examples.  But  it  has  been  said  that  the 
good  will  of  a  business  is  something  more  than  merely  the  amount  of 
commissions  on  certain  premises  and  loans  belonging  to  a  particular 
plaintiff;  and  clearly  enough,  in  the  case  of  Stanton  v.  Zercher%6  the 
court  recognized  that  commissions  are  not  typical  forms  of  good  will.     At 

22  Chittenden  v.  Witbeck,  supra,  footnote  7;  Jefferson  v.  Markert  (1900)  112 
Ga.  498,  504,  37  S.  E.  758. 

23  In  a  New  Hampshire  case,  it  was  stated  plainly  that  the  sale  of  a  business 
with  its  good  will  "does  not  include  the  popularity  and  personal  qualities  of  the 
seller,  which  are  not  transferable."  See  Smith  v.  Gibbs,  supra,  footnote  8,  p.  345. 
The  basis  of  this  species  of  good  will  is,  of  course,  partly  inherent  in  the  in- 
dividual, being  due  to  good  business  tact,  character,  personality,  and  is  obviously 
augmented  by  the  trust  and  confidence  of  patrons.  Thus  in  the  case  of  Vonderbank 
v.  Schmidt  (1892)  44  La.  Ann.  264,  268,  10  So.  616.  the  definition  previously  given 
by  Judge  Cooley  was  affirmed  :  "Good  will  is  the  favor  which  the  management  of 
a  business  wins  from  the  public  and  the  probability  that  all  customers  will  con- 
tinue their  patronage."  And  at  another  time  the  same  court  said :  "It  is  not  exclu- 
sively to  the  person  that  what  is  termed  the  'good  will'  is  attached,  but  it  is 
chiefly  to  the  place."  Succession  of  Journe  (1869)  21  La.  Ann.  391,  393.  Also, 
in  an  English  case  the  principal  asset  of  a  business  consisted  of  the  good  will, 
and  the  Vice-Chancellor  explained  that  "All  the  partners  contributed  to  it,  and 
whether  in  equal  or  very  unequal  proportions,  is  quite  immaterial.  It  belongs 
equally  to  them  all,  and  is  an  important  and  valuable  interest  which  the  law  recog- 
nizes and  will  protect."  Williams  v.  Wilson  and  McClelland  (N.  Y.  1884)  4  Sandf. 
Ch.  379. 

2i  Cooper  v.  Metropolitan  Board  of  Works   (1883)   25  Ch.  D.  472. 

25  Chittenden  v.  Witbeck,  supra,  footnote  7,  p.  421;  Derringer  v.  Piatt  (1865) 
29  Cal.  292;  Myers  v.  Kalamazoo  Buggy  Co.,  supra,  footnote  8. 

26  (1918)   101  Wash.  383,  392,  172  Pac.  559. 
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least  they  do  not,  as  a  rule,  represent  the  intangible  property  usually  in- 
cluded under  that  term. 

Cases  occur  in  which  good  will  is  also  the  result  of  opportunity,  for 
it  is  often  defined  in  legal  decisions  as  "probability"  or  "chance."  In 
California,  by  way  of  illustration,  it  has  been  described  as  a  "well- 
founded  expectation  of  continued  public  patronage." 27  And  in  an 
English  case,28  "It  is  the  chance  or  probability  that  custom  will  be  had 
at  a  certain  place  of  business  in  consequence  of  the  way  in  which  that 
business  has  been  previously  carried  on."  American  courts  have  also 
explained  it  as  "The  probability  that  the  business  will  continue  in  the 
future  as  in  the  past."  29  It  is  to  be  observed  at  this  point  that  these 
terms  are  most  frequently  used  in  referring  to  the,  "chance  or  probabil- 
ity" of  the  purchaser  in  succeeding  to  the  good  will  of  his  predecessor's 
business.  However,  instances  may  arise  none  the  less  in  which  they  relate 
wholly  to  the  preservation  of  the  good  will  by  the  person  who  has 
established  it.30 

In  a  somewhat  different  sense  good  will  is  frequently  wholly  pro- 
fessional in  character.  It  is  then  the  outgrowth  of  the  personality  and 
the  services  of  professional  men,  and  is,  of  course,  largely  the  result  of 
labor  and  effort.  But  unlike  many  kinds  of  legal  good  will,  this  type 
is  more  or  less  mobile.  That  is  to  say,  it  clings  to  the  individual  and 
passes  with  him  if  he  chooses  to  practice  in  another  place.  In  this  respect 
good  will  may  be  separated  from  the  buildings  and  the  locality  formerly 
occupied  by  such  practitioners.  To  be  sure,  the  practice  of  such  men 
may  be  sold,  and  they  may  bind  themselves  not  to  solicit  business  from 
their  former  patrons ;  but  without  this  deliberate  alienation  of  their  pro- 
fessional advantages,  the  combined  elements  of  efficiency,  personality, 
esteem  and  trust,  which  so  largely  form  the  basis  of  professional  good 
will,  undoubtedly  follow  the  individual  if  the  business  connections  are 
not  deliberately  broken.  Nevertheless,  a  distinct  advantage  may  often 
accrue   to   one   who  establishes   himself   on   premises    formerly   occupied 

"  See  Dodge  Stationery  Co.  v.  Dodge  (1904)   145  Cal.  380,  388,  78  Pac.  879. 

28  See  England  v.  Downs,  supra,  footnote  18.  pp.  276-7. 

29  See  Morcau  v.  Edzvards  (1875)  2  Tenn.  Ch.  347,  349;  Chittenden  v.  Wit- 
beck,  supra,  footnote  7,  p.  420;  Myers  v.  Kalamazoo  Buggy  Co.,  supra,  footnote  8. 

30  For  example,  a  local  insurance  agent,  receiving  his  compensation  entirely 
in  the  form  of  commissions,  sold  the  good  will  of  his  agency,  and  the  court  said 
in  part :  "Notwithstanding  the  precarious  value  of  such  a  right,  there  seems  to  be 
no  good  reason  why  it  should  not  be  recognized  and  protected  by  the  law.  The 
good-will  of  an  established  business,  which  is  a  common  subject  of  contract,  is 
nothing  but  the  chance  of  being  able  to  keep  the  business  which  has  been  estab- 
lished." Barber  v.  Connecticut  Mut.  Life  Ins.  Co.  (C.  C.  1883)  15  Fed.  313;  see 
Phyfe  v.  IVardcll  (N.  Y.  1835)  5  Paige  268;  Armour  v.  Alexander  (N.  Y.  1844) 
10  Paige  571  ;  Graves  v.  Kennedy  (1899)  119  Mich.  621,  78  N.  W.  667;  Hathaivay 
v.  Bennett,  supra,  footnote  16.  More  remarkable  still,  an  insurance  corporation, 
which  was  about  to  discontinue  its  business  was  allowed  to  transfer  a  list  of  its 
policies  and  its  entire  good  will  to  another  company.  Bowers  v.  Ocean  Accident  & 
Guarantee  Corp.  (1906)  110  App.  Div.  691,  97  N.  Y.  Supp.  485.  Thus  the  good  will, 
though  certainly  more  than  a  mere  chance,  was  sold  entirely  separate  and  inde- 
pendent of  the  enterprise  itself. 
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by  skilled  men  of  his  own  occupation.  Surely  because  of  habit,  custom, 
or  lack  of  initiative,  old  patrons  may  at  times  resort  to  the  same  premises 
and  patronize  the  new  occupants. 

Wholly  unlike  the  previous  concept,  it  may  be  noted  that  good  will 
has  been  traced  to  the  exclusive  ownership  of  property  or  to  a  differential 
advantage  arising  from  sole  ownership.  The  benefit  arises  here  from 
an  increase  of  profits  due  to  the  concentration  of  good  will  and  possibly 
through  an  increase  in  its  value.  It  has  been  said  31  that  if  one  person 
becomes  sole  owner  of  partnership  property,  "the  very  circumstance  of 
sole  ownership  gives  him  an  advantage  beyond  the  actual  value  of  the 
property,  and  which  may  be  pointed  out  as  a  distinct  benefit,  essentially 
connected  with  the  sole  ownership."  The  mere  knowledge  of  the  fact 
that  he  is  sole  owner  and  manager  of  the  property  would  give  this  person, 
the  court  believed,  a  definite  advantage  over  a  former  partner  who  con- 
tinued to  compete  in  the  same  trade  independently  of  the  partnership. 

In  particular  instances,  indeed,  good  will  may  be  the  result  of  a 
skillfully  arranged  monopoly.  Needless  to  say  this  sort  of  arrangement 
has  not  grown  up  wholly  through  the  favorable  patronage  of  the  pur- 
chasing public,  for  good  will  here  is  simply  the  legal  opportunity  of 
carrying  on  a  business  comparatively  free  from  competition.  It  may,  for 
example,  be  the  special  privilege  of  selling  liquor  to  soldiers  of  a  certain 
barracks,32  or  beer  to  specified  public  houses.33  Still  again,  this  monopoly 
is  to  be  seen  in  the  exclusive  right  to  sell  supplies  to  different  state  in- 
stitutions and  social  and  religious  associations.  In  like  manner  the  oppor- 
tunity to  secure  a  scarcity  increment  by  exploiting  demand  is  also  utilized 
by  public  utilities ; 34  for  in  consuming  the  services  of  such  corporations, 
the  public  often  possesses  no  alternative  and  must  constantly  be  subject 
to  increasing  prices  for  water,  light,  gas,  and  transportation.  Certainly 
such  good  will  is  not  kindly  feeling,  favorable  attitude,  or  good  disposi- 
tion on  the  part  of  consumers.     In  fact,  the  latter  may  be  devoid  of  all 

III 

Of  great  pertinency  is  the  fact  that  good  will  has  not  seldom  been 
defined  by  jurists  and  accountants  as  simply  value.  This  is,  of  course,  the 
result   of   circumstances   which   have   rendered   its   evaluation   necessary; 

31  See  Kennedy  v.  Lee  (1817)  3  Mer.  441,  452.  Clearly  enough,  the  first 
person  possesses  a  differential  advantage  which  is  somewhat  similar  to  that  arising 
from  the  elimination  of  competitors,  restraint  of  trade,  or  the  establishment  of  a 
differential  monopoly.  His  advantage  differs  from  the  others  only  in  degree;  for 
in  all  probability  he  possesses  one  distinct  superiority  in  efficiency  which  attracts 
customers,  and  another  through  exclusive  patronage  so  long  as  he  maintains  this 
efficiency. 

32  Rex  v.  Bradford   (1815)   4  M.  &  S.  317. 

33  Allison  v.  Overseers  of  Monkwearmouth   (1854)   4  Ell.  &  Bl.   13. 

34  Reg.  v.  The  Grand  Junction  R.  R.  (1844)  4  Q.  B.  *18;  Reg.  v.  North 
Staffordshire  Ry.  (1860)  30  L.  T.  M.  C.  68;  Reg.  v.  Brighton  Gas.  Light  and 
Coke  Co.   (1826)   5  B.  &  C.  466. 
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and  the  legal  methods  of  computing  its  value  are  taken  from  the  evi- 
dence of  business  men  and  expert  accountants,  both  of  which  have,  in  this 
relation,  had  considerable  influence  on  recent  legal  opinions. 

The  legal  value  theory  is  given  here  first.  As  late  as  1916,  a  surro- 
gate court  of  New  York  presented  what  it  thought  to  be  a  new  definition : 
"The  definitions  of  'good-will'  are  many  and  irregular,"  said  the  court,33 
"and  I  prefer  to  define  it,  for  myself,  as  that  economic  value  recognized 
in  law  and  denoting  the  chance  of  future  profit  while  carrying  on  an 
established  business  of  repute  in  public  consideration."  The  same  idea 
had,  however,  occurred  in  previous  English  cases :  "Where  a  trade  is 
established  in  a  particular  place,"  runs  one  decision,30  "the  goodwill  of 
that  trade  means  nothing  more  than  the  sum  of  money  which  any  person 
would  be  willing  to  give  for  the  chance  of  being  able  to  keep  the  trade 
connected  with  the  place  where  it  has  been  carried  on."  Also,  in  the  case 
of  Cook  v.  Collingridge"  the  supposition  is  advanced  that  good  will  may 
be  defined  as  "the  value  that  the  chance  that  the  customers  of  partners 
retiring  altogether  will  deal  with  those  who  purchase  from  such  retiring 
partners  and  succeed  to  their  establishment.     ...  In  these  excerpts 

judges  have  avoided  the  task  of  analyzing  good  will,  and  in  the  value 
theory  they  possess  a  tangible  concept  which  is  easily  applied. 

In  much  the  same  vein  runs  the  theory  of  accountants.  Thus  one 
has  asserted  :38  "Good  will  is  the  monetary  value  placed  upon  the  connec- 
tion and  reputation  of  a  mercantile  or  manufacturing  concern,  and  dis- 
counts the  value  of  the  turnover  of  a  business  in  consequence  of  the 
probabilities  of  the  old  customers  continuing."  Another  has  explained 
that  "Good-will,  which  may  be  taken  as  the  typical  form  of  Immaterial 
Assets,  represents  the  value  of  business  connections,  the  value  of  the 
probability  that  present  customers  will  continue  to  buy  in  spite  of  the 
allurements  of  competing  dealers." 39  Doubtless  the  value  concept  of 
good  will  may  be  expected  to  grow  in  importance  and  to  meet  the  ap- 
proval of  writers  on  corporation  finance  who  have  also  included  it  in 
their  many  definitions  of  good  will.  But  it  clearly  avoids  final  analysis 
and  fails,  moreover,  to  recognize  the  principle  that  good  will  originates 
primarily  in  the  minds  of  consumers. 

IV 

Good  will  is  also  explained  as  the  intangible  connection  between  an 
enterprise  and  the   public.     This  connection   includes   various   forms   of 

36  See  Matter  of  Borden   (1816)  95  Misc.  443,  444,  159  N.  Y.  Supp.  346. 
3*See  Austen  v.  Boys  (1858)  27  L.  J.  Ch.  714. 

37  (1825)   27  Beav.  456,  458-9. 

See  Lisle,  Accounting  in  Theory  and  Practice  (1903)  134. 
39  See  Hatfield,  Modern  Accounting  (1919)  107.  Of  like  nature  is  the  state- 
ment of  the  Treasury  Department  which  has  given  the  following  short  defini- 
tion :  "Good-will  represents  the  value  attached  to  a  business  over  and  above 
the  value  of  the  physical  property."  Quoted  by  Gilman,  Principles  of  Accounting 
11916)    192. 


CONFLICTING  THEORIES  OF  GOOD  WILL  647 

legal  good  will  and  the  courts  recognize  that  only  constant  and  persistent 
vigilance  is  the  price  of  its  successful  maintenance. 

Considered  in  this  sense  it  may  be  described,  first,  as  an  intangible 
trade  connection  with  the  public.  In  an  early  case  Sir  John  Romilly 
said,40  "...  it  seems  to  be  that  species  of  connection  in  trade 
which  induces  customers  to  deal  with  a  particular  firm."  A  Wisconsin 
court  has  declared  it  to  be  "a  sort  of  beaten  pathway  from  the  seller  to 
the  buyer."41  And  this  good  will  is  described  as  varying  in  every  case, 
the  connection  being  maintained  by  a  variety  of  methods.  Another 
citation  has  made  it  equivalent  to  an  attracting  force.  "But  attracting 
customers  to  the  business,"  declared  the  court,42  "is  a  matter  connected 
with  the  carrying  of  it  on.  It  is  the  formation  of  that  connection  which 
has  made  the  value  of  the  thing  which  the  late  firm  sold,  and  they  really 
had  nothing  else  to  sell  in  the  shape  of  goodwill."  The  judge  then 
spoke  of  this  relation  in  the  sale  of  a  stone  merchant's  business :  "Is  it  to 
be  supposed  that  they  did  not  sell  that  personal  connection  when  they  sold 
the  trade  or  business  and  the  good  will  thereof  ?"  43  Also,  many  opinions 
bold  that  good  will  is  an  asset  of  a  going  firm  only,  and  that  a  business 
not  in  operation  does  not  retain  its  good  will.  There  seems  to  be  a 
definite  confession  here  that  the  connection  between  the  business  and  the 
public  must  continue.  But  if  this  connection  and  good  will  depend 
upon  the  demands  of  the  public,  it  must  be  conceded  at  once  that  the 
good  disposition  of  the  people  is  a  vital  element  in  it. 

This  connection  may  also  be  maintained  by  means  of  the  firm  name, 
labels,  trade  marks,  and  other  symbols  by  which  the  public  has  identified 
a  well  established  enterprise.  Indeed,  these  connecting  links  are  some- 
times described  as  good  will,  and  are,  therefore,  frequently  included  in  a 
description  of  its  sale.  Thus  in  the  case  of  Pelts  v.  Eichele  44  it  was 
stated  that  "The  good  will  of  a  business  as  embodied  in  a  firm  name,  or 
in  the  labels  used,  will  be  protected  on  principles  analogous  to  those 
applied  in  cases  of  infringement  of  trade  marks.  It  is  true  that  a  trade- 
mark is  held  by  some  of  the  text  writers,  and,  perhaps,  in  some  adjudi- 
cated cases,  to  be  a  part  of  the  good  will,  and  necessarily  included  in  a 
sale  thereof."  However,  it  is  still  to  be  noted  that  in  Cooper  v.  Hood,*3 
on  the  contrary,  the  use  of  the  name,  the  trade  mark,  and  the  vendor's 
covenant  were  all  included  collectively  in  the  good  will  of  the  enterprise. 

40  See  Wedderburn  v.  Wedderburn  (1855)  22  Beav.  84,  104. 

41  See  Rowcll  v.  Rowell  (1904)   122  Wis.  1,  17,  99  N.  W.  473. 

42  See  Ginesi  v.  Cooper,  supra,  footnote  4,  p.  600. 

43  Ibid.,  p.  600.  But  strange  to  say,  in  a  similar  case,  the  same  judge  declared 
that  the  good  will  of  a  public  house  was  nothing  but  the  habit  of  the  customers 
resorting  to  it.  See  Ex  parte  Punnett  (1880)  16  Ch.  D.  226,  233.  This  may  be 
taken  as  another  illustration  in  which  legal  concepts  have  been  modified  by  the 
same  court  to  meet  local  conditions. 

44  (1876)  62  Mo.  177,  179. 

45  (1858)   26  Beav.  293,  299. 
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In  like  manner  in  Slater  v.  Slater  4G  the  name  is  said  to  be  a  part  of  the 
good  will.  But  obviously  whether  the  good  will  is  really  embodied  in  the 
name  and  the  trade  mark,  as  is  asserted  in  the  first  case,  or  the  name  in 
the  good  will,  as  is  affirmed  in  the  last  two  opinions,  is,  it  seems,  imma- 
terial.47 

A  third  type  of  connection  is  the  simple  introduction  or  recommenda- 
tion given  to  the  customers  at  the  time  a  purchaser  is  initiated  into  an 
enterprise.  For  example,  an  English  court  has  explained 48  that 
.  .  .  very  frequently  the  good-will  of  a  business  or  profession, 
without  any  interest  in  land  connected  with  it,  is  made  the  subject  of  sale, 
though  there  is  nothing  tangible  in  it :  it  is  merely  the  advantage  of  the 
recommendation  of  the  vendor  to  his  connexions,  and  his  agreeing  to 
abstain  from  all  competition  with  the  vendee."  49  And  in  an  earlier  case 
Sir  George  Jessel  in  commenting  on  the  sale  of  a  medical  practice  has 
said:5  "What  is  the  meaning  of  selling  a  medical  practice?  It  is  the 
selling  of  the  introduction  of  the  patients  of  the  doctor  who  sells  to  the 
doctor  who  buys,  he  has  nothing  else  to  sell  except  the  introduction." 


The  number  of  decisions  in  which  trade  and  patronage  are  taken  as 
closely  related  to  good  will,  though  few  in  number,  indicate  a  tendency 


46  (1903)   175  N.  Y.  143,  149,  67  N.  E.  224. 

47  That  intangible  asset,  which  jurists  call  good  will,  is  primarily  the  result 
of  economic  conditions,  and  adheres  to,  and  may  be  sold  with  the  name  and  trade- 
marks of  an  enterprise;  for  the  latter  are  regarded,  of  course,  as  of  importance, 
and  the  right  to  their  exclusive  use  is  generally  recognized.  The  Iowa  Seed  Co.  v. 
Dorr  (1886)  70  Iowa  481,  30  N.  W.  866;  Williams  v.  Farrand,  supra,  footnote  7; 
Fish  Bros.  Wagon  Co.  v.  La  Belle  Wagon  Works  (1892)  82  Wis.  546,  52  N.  W. 
595;  Armington  v.  Palmer  (1898)  21  R.  I.  109,  42  Atl.  308;  Vonderbank  v. 
Schmidt,  supra,  footnote  23.  But  whether  under  these  circumstances  the  name 
of  a  firm  attaches  to  the  premises,  and  passes  with  their  sale,  or  is  a  separate 
and  independent  part  of  the  good  will  is  still  another  mooted  question.  A  court 
of  Iowa  has  declared  that  in  a  case  like  this,  the  name  is  not  in  the  nature  of  a 
trade  mark  and  of  necessity  is  closely  connected  with  the  good  will.  "It  is  the 
designation  by  which  the  company  is  known  and  addressed  by  its  patrons.  And  the 
good  will  is  the  probability,  regardless  of  its  foundation,  that  the  patronage  of 
these  will  be  continued."  See  Millspaugh  Laundry  v.  First  Nat.  Bk.  (1903)  120 
Iowa  1,  6,  94  N.  W.  262.  Moreover,  the  good  will  of  a  newspaper  depends  to 
a  large  extent  on  its  name  or  title,  and  seldom  is  the  locality  of  the  publishing 
house  or  the  reputation  of  the  proprietor  of  any  great  moment.  Boon  v.  Moss 
(1877)  70  N.  Y.  465;  Bain  v.  Monro  (1878)  5  Rettie  416;  Allan,  Goodwill  (1889) 
45,  46;  Robfrtston  v.  Berry  (1878)  50  Md.  591;  Walter  v.  Emmott  (1885)  54 
L.  J.  Ch.  1059.  But  an  important  exception  to  this  rule  occurred  in  the  case  of  an 
English  magazine  largely  because  the  celebrated  author,  Charles  Dickens,  held  the 
relation  of  both  contributor  and  proprietor,  and  his  name  therefore  carried  with 
it  considerable  prestige.  Bradbury  v.  Dickens  (1859)  27  Beav.  53.  Still  it  may 
be  noted  that  under  other  circumstances,  the  name  of  a  business  is  often  so  at- 
tached to  the  premises  that  it  passes  with  a  sale  of  the  property.  Booth  v.  Jarrett 
(N.  Y.  1876)  52  How.  Pr.  169;  Woods  v.  Sands  (1875)  1  Cox,  Manual  of  Trade 
Mart-  Cases  467. 

See  Potter  v.   Commissioners    (1854)    10  Exch.   Rep.    146,    155. 
,:'  See  also  Walker  v.  Mot  tram  (1881)  L.  R.  19  Ch.  D.  355,  363. 

Way  v.   Thompson   (1882)    L.  R.  20  Ch.  D.  705,  718;  see  also  Bain  v. 
Monro,  supra,  footnote  47. 
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among  judges  to  approach  the  economist's  point  of  view.  At  the  same 
time  a  distinction  may  be  drawn  here  between  active  and  potential  good 
will,  which  furnishes  us  with  another  important  departure  from  the  usual 
theory  of  the  law. 

Good  will  may  be  connected  with  the  established  patronage  or  custom 
of  a  going  concern,  and  it  is  then  described  frequently  as  the  favor  or 
preference  which  an  enterprise  enjoys  at  the  hands  of  the  public.  But 
stated  concisely,  it  is  the  simple  fact  that  active  custom  or  patronage 
has  been  drawn  to  an  enterprise  and  probably  will  continue.  In  a  leading 
Michigan  case,51  it  is  defined  as  "  .  .  .  the  favor  which  the  man- 
agement of  [a  business]  has  won  from  the  public,  and  the  probability  that 
the  old  customers  will  continue  their  patronage  ..."  And  to  the 
same  effect  was  another  decision  in  this  State.52  In  both  cases  the  idea  of 
probability  is  constantly  used  to  express  or  emphasize  this  preference  on 
the  part  of  the  purchasing  public.  The  first  of  these  opinions  was  later 
accepted  by  the  Supreme  Court  of  Louisiana  53  and  good  will  was  de- 
fined more  explicitly  as  simply  patronage.  It  was  stated  "...  that 
it  is  the  general  public  patronage  and  encouragement  which  a  business 
receives  from  its  customers  on  account  of  its  local  position;  that  is  the 
subject  of  value  and  price,  and  of  bargain  and  sale,  though  intangible 
.  .  .  "  54  In  another  instance  in  the  same  State  a  market  stall  had 
been  sold  with  its  good  will,  "by  which  is  understood,"  said  the  court,55 
"the  run  of  custom  which  the  transferrer  had  attained  by  the  patronage 
of  his  friends  resorting  to  his  stand  to  purchase,  and  generally  from  the 
reputation  his  stand  had  acquired  as  one  at  which  good  and  wholesome 
meats  were  sold,  and  where  customers  were  accommodated  and  fairly  dealt 
with."  Still  again,  a  decision  of  a  court  of  Iowa  merits  citation  here.  The 
administrators  of  an  estate  were  ordered  to  inventory  and  return  as 
assets  a  list  of  names  and  addresses  of  definite  persons  and  correspond- 
ents, together  with  the  good  will  of  a  deceased  land  agent :  "the  same  to  be 
assets  subject  to  sale."  56  Consequently,  it  may  be  concluded  from  these 
ex;erpts  that  the  courts  frequently  view  active  patronage  either  as  good 
will  itself  or  as  the  material  basis   of   it.     In  short,   it   need  hardly  be 

51  See  Chittenden  v.  Witbcck,  supra,  footnote  7,  p.  420. 

52  Myers  v.  Kalamazoo  Buggy  Co.,  supra,  footnote  8. 

53  Vondcrbank   v.    Schmidt,   supra,    footnote   23. 
5*  Ibid.,  270. 

55  See  Succession  of  Journe,  supra,  footnote  23,  p.  392.  In  another  noteworthy- 
decision,  the  firm  of  John  Dunn,  Son  &  Co.  bought  for  their  South  American 
trade  the  entire  stock  of  a  particular  machine,  manufactured  by  a  certain  Mr. 
Craver.  The  good  will  secured  by  the  latter  was,  of  course,  simply  the  patronage 
of  this  company  which,  if  not  bound  by  contract,  could  be  readily  transferred  to 
some  other  person  making  the  same  sort  of  machine.  Obviously  the  court  was 
correct  in  declaring  that,  "The  good-will  in  question  was  something  which  John 
Dunn,  Son  &  Co.  permitted  him  to  enjoy,  but  to  which  they  gave  him  no  legal 
title,  and  might  withdraw  at  their  pleasure."  Acme  Harvester  Co.  v.  Craver  (1903) 
110  111.  App.  418-9. 

50  See  Thomson  v.  Winnebago  County   (1878)  48  Iowa  155,  156. 
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said  that  this  is  a  wide  departure  from  the  original  land  concept  which 
is  usually  the  governing  principle  in  a  large  number  of  decisions. 

Good  will  may  include,  as  has  been  said,  potential  custom  or  patronage. 
Milk  and  paper  routes  are  pertinent  examples  of  enterprises  covering  a 
definite  area  or  territory  in  which  the  public  is  constantly  canvassed, 
trade  connections  established,  goods  sold,  and  within  well  defined  limits, 
custom  preempted  for  a  particular  purpose.  But  within  this  area  are 
potential  customers,  who  may  still  be  induced  to  become  patrons,  and  this 
potential  or  inchoate  patronage  the  law  protects  as  well  as  that  already 
secured.  The  seller  of  a  route  of  this  sort  is,  therefore,  barred  from 
canvassing  or  soliciting  customers  within  the  prescribed  area.'7 

VI 

In  a  few  instances  legal  good  will  has  taken  the  form  of  fixed  im- 
pressions or  conceptions  on  the  part  of  the  consuming  public.  These  may 
be  designated  as  reputation,  kindly  feeling,  disposition,  and  habit;  and  by 
declaring  them  to  be  forms  of  good  will,  the  jurist  has  again  approached 
the  well  known  view  point  of  modern  economists. 

Good  will  has  been  designated  in  a  few  instances  as  simply  the  habit 
of  trading  in  a  certain  place.  This  point  came  up  in  the  English  case  of 
CrawsJiay  v.  Collins.58  Sir  Samuel  Romilly,  one  of  the  counsel  for  the 
plaintiff,  ventured  the  suggestion  that  "It  is  difficult  to  see  how  the  good- 
will, consisting  in  the  habit  of  the  trade  being  carried  on  in  the  same 
place,  can  be  distinguished;  and  separated  from  the  lease  of  the  house."  M 
Although  this  was  only  a  comment  of  one  person  employed  as  counsel,  it 
was  later  quoted  with  approval  by  the  Assistant  Vice-Chancellor  in  the 
Xew  York  case  of  Dougherty  v.  Van  Nostrand.60  It  may  be  said,  there- 
fore, that  the  definition  of  good  will  as  a  form  of  habit  possesses  a  slight 
foothold  in  the  common  law  of  that  State.  But  it  is  to  be  observed  that 
the  habit  of  trading  is  confined,  according  to  the  opinion  of  Mr.  Justice 
Danforth  of  the  New  York  Court  of  Appeals,  to  the  premises  or  the  place 
of  business.61  This  habit  is  then  an  active  custom  or  tendency  on  the 
part  of  purchasers  to  frequent  the  place  of  business  with  the  sole  object 
of  trading.  In  other  instances  the  "habit  of  man"  is  made  the  distinct 
basis  of  good  will,  which  is  defined  as  expectancy  that  old  customers  will 
return  in  the  future.02 

57  See  Senter  v.  Davis,  supra,  footnote  16,  p.  455;  Wentzcl  v.  Barbin,  supra, 
footnote  16;  Tuttle  v.  Hannegan,  supra,  footnote  16;  Munsey  v.  Butlerficld,  supra, 
footnote  16. 

58  (1808)    15  Ves.   Jr.   218. 
■■Ibid.,  *224. 

60  (1839)   1  Hoff.  Ch.  68,  *70;  see  also  Parr  v.  Pearce   (1818)   3  Madd.  47. 

•»  See  Morgan  v.  Schuyler   (1880)   79  N.  Y.  490,  494. 

02  Pomeroy,  Equity  Jurisprudence   (Student's  ed.   1907)    §   1355.     Furthermore, 
in   an   English  case   Sir  George  Jessel   once  said   that  the  good   will  of   a  public 
house  "is  the  mere  habit  of  the  customers  resorting  to  the  house."     See  Ex  partt 
Punnett,  supra,  footnote  43,  p.  233.     Likewise  in  Ex  parte  Thomas.  (1841)  2  Mont 
D.  &  De  G.  294,  296,  Sir  John  Cross  explained  that  "It  is  easy  to  conceive  there 
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In  its  very  broadest  sense,  good  will  is  at  times  made  to  include,  at 
least  by  implication,  the  friendly  attitude  or  disposition  on  the  part  of  the 
public  toward  a  particular  enterprise.  Although  this  idea  appeared  as 
early  as  1859,  it  was  of  slow  growth.  The  issues  over  a  trade  mark  and  a 
trade  name  were  said  to  be  the  same.  The  court  in  the  case  of  Churton 
v.  Douglas  iiS  did  not  say  explicitly  that  good  will  was  identical  with  the 
good  disposition  of  the  purchaser,  but  it  did  at  all  events  find  a  close 
resemblance  between  the  two:  "And  when  you  are  parting  with  the  good 
will  of  a  business,  you  mean  to  part  with  all  that  good  disposition  which 
customers  entertain  towards  the  house  of  business  identified  by  the 
particular  name  or  firm,  and  which  may  induce  them  to  continue  giving 
their  custom  to  it.  You  cannot  put  it  anything  short  of  that."  It  is 
still  to  be  noted,  however,  that  in  his  text  on  Partnership,64  Parsons  de- 
fines good  will  as  "that  benefit  or  advantage  which  rests  only  on  the 
good-will,  or  kind  and  friendly  feeling  of  others,"  but  strange  to  say,  by 
a  backward  step  he  then  adopts  the  definition  of  Lord  Eldon,  the  sub- 
stance of  which  he  interprets  as  "a  hope  or  expectation"  on  the  part  of 
the  owner  of  a  business,  and  immediately  adds  that  good  will  "is  nothing 
more  than  the  probability  that  the  old  customers  will  resort  to  the  old 
place."  Finally,  a  federal  court  has  accepted  a  definition  previously  given 
of  good  will  as  "all  that  good  disposition  which  customers  entertain 
towards  the  house  of  business  identified  by  the  particular  name  or  firm, 
and  which  may  induce  them  to  continue  giving  their  custom  to  it."65 

Good  will  is  spoken  of  by  some  writers  as  reputation,  and  this  idea 
may  be  traced  to  Mr.  Storey,  who  states  that  an  "establishment,  may,  and 
often  does  enjoy  a  reputation,  and  command  a  price  beyond  the  intrinsic 
value  of  the  property  invested  therein,  from  the  custom,  which  it  has  ob- 
tained and  secured  for  a  long  time ;  and  this  is  commonly  called  the  good- 
will of  the  establishment."  66  A  somewhat  similar  concept  may  be  found 
in  certain  legal  decisions.  Thus  it  is  declared  in  the  case  of  Trego  v. 
Hunt:67  "It  is  the  whole  advantage,  whatever  it  may  be,  of  the  reputation 
and  connection  of  the  firm  ..."  Again,  in  estimating  the  value  of 
good  will  in  Ohio,  trade  and  reputation  were  taken  into  consideration ; 68 
and  in  1906  a  court  of  Massachusetts  declared  that  goods  often  "... 
acquire  a  valuable  reputation,  by  means  of  a  designation  that  could  not 
be  made  the  subject   of  a  trade  mark     .     .     .      '   and   that   "It   is   im- 

lo  be  such  a  thing  as  local  goodwill,  arising  from  the  habit  which  customers  have 
been  in  of  frequenting  the  same  place." 

63  Supra,   footnote  4,  p.   189. 

64  Although  he  lays  considerable  stress  on  this  thought  and  tersely  asserts 
that,  "It  is  a  hope  or  expectation,  which  may  be  reasonable  and  strong  .  .  .," 
he  nevertheless  concludes, — "but  it  is,  after  all,  nothing  more  than  a  hope,  grounded 
upon   a  probability."      (4th   ed.    1893)    239. 

65  See  Washburn  v.  National  Wall  Paper  Co.  (C.  C.  A.  1897)  81  Fed.  17,  20. 

66  See  Story,  Partnership   (1841)   §  99. 

67  Supra,  footnote  4,  p.  24. 

68  Anonymous— Good  Will  of  Business  (1900)   7  Ohio  N.  P.  Rep.  556. 
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portant  to  every  one  who  has  acquired  a  valuable  good  will  in  his  business 
in  that  way,  to  have  it  protected  as  his  other  property  is  protected."9* 
While  these  latter  excerpts  do  not  convey  the  more  familiar  and  im- 
portant concepts  of  the  courts,  they  nevertheless  illustrate  sufficiently  well 
the  fact  that  jurists  are  unconsciously  influenced  by  the  more  popular 
theories  of  good  will  and  that  they  are  gradually  including  in  their  opin- 
ions the  common  concepts  of  economists. 

Lastly,  in  the  State  of  Washington  the  good  will  of  a  business  has 
been  declared  to  include  the  faith  of  the  public,70  and  this  thought  may 
be  taken  to  mark  one  extreme  in  the  notable  evolution  of  good  will  theories 
which  began  with  the  simple  idea  in  early  English  cases  that  good  will 
was  confined  to  the  premises,  embodied  or  inherent  in  some  part  of  the 
productive  process,  and  thus  an  advantage  or  benefit  of  the  business  itself. 
Needless  to  say  at  this  point,  it  will  require  a  broad  logic  to  harmonize 
under  the  subject  of  good  will  the  "land  concept,"  on  the  one  side,  with 
the  "faith  of  the  public"  on  the  other.  It  is  a  far  cry  from  the  corporeal 
embodiments  of  good  will  in  the  early  decisions  to  the  psychic  elements 
of  demand  in  the  more  recent  ones. 

Improper  analysis  in  discussing  good  will  has  burdened  the  law  with 
more  than  a  score  of  conflicting  theories.  The  chief  analytical  error  lies 
in  confusing  productive  efficiency,  which  really  aids  in  attracting  trade 
and  good  will,  with  the  good  will  itself.  And  this  confusion  has  led  to 
dire  consequences;  for  in  the  profits  of  good  will  have  been  included 
various  gains  of  exploitation.  The  line  is,  therefore,  imperfectly  drawn 
between  earned  efficiency  returns  of  the  productive  process,  on  the  one 
hand,  and  unearned  returns  from  restraint  of  good  will  on  the  other. 
Many  forms  of  trade  restraint  and  legal  profiteering  are  due  in  no 
small  measure  to  judicial  reasoning  which  has  made  good  will  almost  in- 
separable from  real  property. 

The  errors  in  corporation  finance  and  accountancy  are  much  of  the 
same  character.  Writers  in  these  fields  desire,  of  course,  to  determine  the 
value  of  good  will.  But  this  value  itself  is  not  good  will;  it  is  simply  the 
price  of  the  privilege  of  carrying  on  without  interference  commercial 
intercourse  with  the  public.  When  this  fact  is  recognized  much  trade 
restraint  will  fall  to  the  ground  as  illegal  coercion ;  and  by  making  a 
proper  distinction  between  the  rights  of  the  producer  and  those  of  the 
consumer,  a  natural  division  may  be  drawn  between  profits  of  efficiency 
and  unearned  surpluses  of  good  will. 

The  law  itself  may  draw  this  line  which  will  give  to  the  public  fair 
competitive  prices  and  to  producers  fair  competitive  profits.  The  remedy 
lies  simply  in  preventing  competitors  from  making  either  competitive  or 

George  G.  Fox  Co.  v.  Glynn,  supra,  footnote  18,  p.  350. 
70  See  Stanton  v.  Zcrchcr,  supra,  footnote  26,  p.  391. 
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price-fixing  agreements.  And  lastly,  this  rule,  except  in  a  field  subject 
to  government  control,  should  prevent  one  corporation  from  voting  or 
even  holding  stock  in  a  competing  enterprise. 

C.  J.  Foreman 
University  of  Cincinnati 
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NOTES 

The  Law  School.  The  Review  regrets  to  announce  the  retirement  of  Professors 
Charles  Thaddeus  Terry  and  Nathan  Abbott  who  for  so  many  years  gave  their 
best  to  the  school.  The  loss  of  these  men  will  be  keenly  felt  by  the  thousands 
of  alumni  who  have  graduated  from  the  school  during  the  past  three  decades. 
The  Review  also  regrets  to  announce  the  resignation  of  Professor  Walter  Wheeler 
Cook,  the  loss  of  whom  will  be  greatly  felt  by  the  more  recent  graduates. 

The  Review  takes  pleasure  in  announcing  the  following  appointments  to  the 
Faculty  of  Law:  Noel  T.  Dowling,  A.  M.,  LL.  B.  (Columbia),  Associate  Profes- 
sor of  Law;  Edwin  W.  Patterson,  A.  B.,  LL.  B.,  S.  J.  D.  (Harvard),  Associate 
Professor  of  Law;  Orrin  K.  McMurray,  Ph.  B.,  LL.  B.,  Exchange  Professor  of 
Law  during  1922-23.  Professor  Dowling  has  for  the  past  few  years  been  Professor 
of  Law  in  the  University  of  Minnesota  Law  School.  Professor  Patterson  has  here- 
tofore been  Professor  of  Law  in  the  University  of  Iowa  Law  School.  Professor 
McMurray  is  Professor  of  Law  in  the  University  of  California  School  of  Juris- 
prudence. 

Professor  Dowling  will  give  the  courses  on  Bankruptcy,  Suretyship,  Car- 
riers, and  a  new  course  on  Industrial  Relations.  Professor  Patterson  will  give 
the  courses  on  Common  Law  Pleading,  Equity  I,  and  Equity  III.  Professor 
McMurray  will  give  the  courses  on  Conflict  of  Laws,  Sales,  Property  III  and  a 
course  on  English  Legal  History.  The  course  on  Contracts  has  been  assigned  to 
Professor  Oliphant  who  will  also  give  the  course  on  Public  Utilities.  The  courses 
on  Property  I  and  II  will  be  given  by  Professor  Richard  Powell.  Professor  Young 
B.  Smith  will  give  the  courses  on  Trial  Practice  and  Code  Pleading  and  Mr.  Medina 
will  offer  two  new  courses ;  one  on  Federal  Jurisdiction  and  Practice  and  another 
on  special  topics  under  the  new  Civil  Practice  Act  of  New  York. 

On  account  of  the  absence  of  Professor  John  Bassett  Moore  the  course  on  In- 
ternational Law  will  be  given  by  Professor  Edwin  M.  Borchard,  Ph.  D.,  LL.  B., 
Professor  of  Law,  Yale  University. 

The  following  members  of  the  Faculty  will  be  on  leave  of  absence  during  the 
year:  Professor  John  Bassett  Moore;  Professor  Underhill  Moore,  Spring  Session; 
and  Professor  Monroe  Smith,  Winter  Session. 

The  Law  School  began  the  academic  year  1922-23  with  a  registration  of 
638,  an  increase  of  16  over  the  registration  for  the  corresponding  date  of  last 
year,  despite  the  fact  that  under  the  new  rules  recently  adopted  by  the  Faculty 
about  100  men  were  excluded  from  the  school  this  j'ear  on  account  of  deficient 
scholarship. 

Supreme  Court  Official  Reports. — At  the  request  of  Mr.  Ernest  Knaebel. 
Reporter  of  the  United  States  Supreme  Court,  we  publish  the  following  informa- 
tion in  regard  to  the  official  reports  of  the  Supreme  Court. 

These  have  previously  been  printed  by  private  publishing  houses  but  are  now 
issued  by  the  Government  Printing  Office.  Because  of  the  delay  of  the  legislation 
making  this  change  work  on  the  opinions  of  the  1921  term  was  necessarily  delayed. 
but  these  reports  will  be  published  in  three  volumes  before  the  close  of  the  year. 
In  the  future,  advance  sheets,  contained  in  four  pamphlets  for  each  volume,  will  be 
issued  for  twenty-five  cents  each.  The  bound  volumes  will  cost  about  two  dollars 
and  ten  cents,  and  will  correspond,  as  heretofore,  with  the  advance  parts  in  page 
numbering.  Separate  orders  need  not  be  sent  in  for  each  pamphlet  or  volume 
purchased,  but  standing  orders  with  advance  deposits  will  be  received  by  the 
Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.  C. 
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Par  Yalce  and  Non  Par  Value  Stock. — A  purchaser  under  a  contract  cannot 
be  compelled  to  accept  something  different  from  that  for  which  he  contracted, 
even  though  what  is  offered  is  better  than  the  contract  calls  for.1  This  is  sound 
both  in  principle  and  good  sense,  for  unless  one  can  get  what  he  bargains  for,  the 
purpose  of  contracting  is  defeated.  Accordingly,  the  law  implies  a  warranty  that 
the  goods  will  be  as  described.2 

The  principles  governing  contracts  to  buy  and  sell  ordinary  goods  and  chattels 
are  equally  applicable  to  contracts  to  purchase  stock.3  Thus  one  who  has  con- 
tracted for  common  stock  cannot  be  compelled  to  take  preferred  stock  or  vice 
versa.*  A  contract  to  purchase  stock  of  a  corporation  is  not  fulfilled  by  delivery 
of  stock  of  the  same  corporation  having  different  directors  than  those  represented.5 
Where  the  contract  calls  for  stock  in  the  X  corporation,  the  delivery  of  stock  of  a 
subsequent  corporation  which  has  acquired  all  the  assets  of  the  X  corporation  will 
not  do.0  Nor  can  a  subscriber  whose  contract  is  to  take  stock  as  an  original 
subscriber  be  compelled  to  accept  stock  subscribed  for  by,  or  issued  to,  other  per- 

7  Where  the  contract  called  for  shares  of  a  par  value  of  $1,  a  corporation 
empowered  to  issue  only  shares  of  a  par  value  of  $5  was  said  to  be  in  no  position 
to  perform  the  contract.8  And  it  has  been  held  innumerable  times  that  a  person 
who  subscribed  to  stock  in  a  corporation  to  be  formed  can  not  be  held  on  his 
contract  of  subscription  where  the  corporation  formed  has  different  powers,9  or 
the  capital  stock  is  different  in  amount,10  from  that  which  the  subscriber  had  a 
right  to  believe  when  he  entered  into  the  contract. 

A  case  involving  a  very  interesting  point  along  these  lines  was  recently  litigated 
in  a  lower  New  York  Court.  The  facts  material  to  the  point  at  issue  were  as 
follow.-, :  The  defendant  corporation  made  a  contract  with  the  plaintiff  whereby  the 
defendant  agreed  to  sell  and  the  plaintiff  to  buy  ninety  shares  of  $50  par  value 
stock  of  the  defendant  corporation.  $900  was  paid  on  account,  the  balance  to  be 
paid  in  installments.  The  plaintiff  was  to  have  none  of  the  rights  of  a  stockholder 
until  full  payment.  Subsequently  the  defendant  took  proceedings  under  §  24  of  the 
Xew  York  Stock  Corporation  Law  changing  from  stock  of  $50  par  value  to  stock 
without  a  nominal  or  par  value,  each  holder  of  a  $50  par  value  share  to  receive 
a  share  without  par  value.  The  plaintiff  claimed  that  by  so  doing  the  defendant 
had  put  it  out  of  its  power  to  perform  the  contract  and  sought  to  recover  the  $900 
paid.  The  Court  in  refusing  recovery  held,  among  other  tilings,11  that  inasmuch 
as  a  share  of  stock  with  no  par  value  is  substantially  the  same  as  a  share  with  a 

^Schultze  v.  Goodstein  (1905)  180  N.  Y.  248,  73  N.  E.  21;  Bach  v.  Lew 
(1886)    101  N.  Y.  511,  5  N.  E.  345. 

2  Hawkins  v.  Pemberton   (1872)   51  N.  Y.  198. 

3  Wheeler  v.  Ocker  &  Ford  Mfg.   Co.    (1910)    162  Mich.  204,   127  N.  W.  332. 
*  Railroad  v.  Knoxville   (1896)  98  Tenn.  1,  37  S.  W.  883;  Bankers  Trust  and 

Okcll   (1916)   22  B.  C.  436,  27  Dom.   L.   R.  63;   Re  Bankers   Trust  and  Bamslex 
(T915)  21  B.  C.  130,  121  Dom.  L.  R.  623. 

5  Johns  v.  Coffee   (1913)   74  Wash.  189,  133  Pac.  4. 

6  Craig  Silver  Co.  v.  Smith  (1895)  163  Mass.  262,  39  N.  E.  1116;  People's 
Nat.  Bk.  v.  Taxlor   (1915)   17  Ariz.  215,  149  Pac.  763. 

■'Gray  v.  Ellis  (1913)   164  Cal.  481,  129  Pac.  791. 
See  Gettysburg  Bk.  v.  Broum  (1902)  95  Md.  367,  388,  52  Atl.  975. 

9  Woods  Motor  Vehicle  Co.  v.  Brady  (1905)  181  N.  Y.  145,  73  N.  E.  674; 
Midland  City  Hotel  Co.  v.  Gibson   (1912)    11  Ga.  App.  829,  76  S.  E.  600. 

">Xewt>ort  Cotton  Mill  Co.  v.  Mims  (1899)   103  Tenn.  465,  53  S.  W.  736. 

11  The  court  based  its  decision  on  two  other  grounds  besides  the  one  herein 
treated.  First,  that  the  plaintiff's  contract  was  made  subject  to  the  power  of  the 
Legislature  to  permit  the  alteration  made,  and  it  is  neither  a  defense  to  an  action 
on  the  contract  nor  grounds  for  rescission  thereof  that  the  change  was  made 
when  it  was  made  pursuant  to  legislative  grant  of  power.  Secondly,  that  the 
plaintiff,  having  failed  to  pay  the  first  installment  when  due,  was  in  default.  No 
attempt  is  made  in  this  note  to  treat  these  two  points. 
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nominal  par  value,  the  defendant  was  still  in  a  position  to  perform.  Paul  v. 
Pacific  Development  Corporation   (N.  Y.  City  Court  1922)   66  N.  Y.  L.  J.  2214. 

Had  the  contract  sued  upon  been  of  the  ordinary  stock  subscription  variety 
where  the  subscriber,  having  a  voice  in  the  affairs  of  the  corporation,  is  a  stock- 
holder and  is  treated  as  such,  the  plaintiff  would  have  been  bound  by  the  will  of 
the  majority  of  his  fellow-stockholders  and  could  not  complain  of  the  change 
made.12  But  the  plaintiff  here  was  to  have  none  of  the  rights  of  a  stockholder 
until  he  had  paid  in  full.  This,  it  would  seem,  makes  the  contract  in  question  a 
contract  of  purchase  rather  than  one  of  technical  subscription,13  and  therefore 
governed  by  the  general  principles  of  contract. 

The  Court  in  the  instant  case  holds  that  the  plaintiff  could  get  what  he 
bargained  for.  The  Court's  language  seems  to  be  susceptible  of  two  distinct  inter- 
pretations :  first,  that  there  was  a  mere  formal  change,  i.  e.,  that  the  non  par  value 
stock  is  the  same  stock  that  was  contracted  for,  changed  only  in  name ;  or, 
secondly,  that,  though  not  the  same,  the  difference  between  the  two  is  so  slight 
that  a  delivery  of  the  one  is  a  substantial  performance  of  a  contract  calling  for 
the  other.  If  the  first  is  the  meaning  intended  and  if  the  proposition  itself  is 
true,  the  decision  is  clearly  sound,14  as  it  would  seem  obvious  that  if  a  person  con- 
tracts to  sell  his  yacht  "Neptune,"  he  is  still  in  a  position  to  perform  his  contract 
though  he  change  its  name  to  "Shamrock"  before  the  delivery  day.  But  if  the 
Court  means  that  a  substantial  performance,  in  contrast  to  strict  compliance,  is 
sufficient  then  another  question  presents  itself.  Should  the  court  in  an  action  for 
money  had  and  received,  which  though  a  law  action  is  equitable  in  its  nature  and 
governed  by  equitable  principles,15  allow  one,  who  has  deliberately  put  literal  per- 
formance out  of  his  power,16  to  claim  that  a  substantial  performance  is  sufficient? 
The  law  courts  generally  recognize  the  doctrine  of  substantial  performance  in 
certain  kinds  of  purely  legal  actions,17  but  they  confine  it  to  one  who  has  been  at 
most  negligent.18  Equity,  too,  recognizes  the  doctrine  of  substantial  perform- 
ance,19 and  refuses  to  inflict  hardship  where  one  is  not  at  fault.20  But  is  it  an 
equitable  principle  that  one  should  be  allowed  to  substitute  a  substantial  per- 
formance where  he  has  deliberately  and  for  his  own  advantage  put  literal 
performance  out  of  his  power?  These  questions  become  important  in  the  solu- 
tion of  the  instant  case  according  to  what  is  considered  to  be  the  difference,  if 
any,   between   stock   with   and   stock   without   a   nominal   par   value. 

12  Schenectady  &  Saratoga  Plank  Road  Co.  v.  Thatcher  (1854)  11  N.  Y.  102; 
Troy  &  Rutland  R.'R.  v.  Kerr  (N.  Y.  1854)  17  Barb.  581;  C.  H.  Venncr  Co.  v. 
United  States  Steel  Corp.   (C.  C.  1902)    116  Fed.   1012    (scmble). 

lsKohlmctz  v.  Calkins  (1897)   16  App.  Div.  518,  44  N.  Y.  Supp.  1031. 

14  Cf.  Planters'  &  Merchants'  Independent  Packet  Co.  v.  Webb  (1908)  156 
Ala.  551,  46  So.  977;  Yonkcrs  Gazette  Co.  v.  Taylor  (1898)  30  App.  Div.  334,  51 
N.  Y.  Supp.  969. 

i5Eddy  v.  Smith  (N.  Y.  1835)  13  Wend.  488;  Atkinson  v.  Scott  (1877)  36 
Mich.  18;  Laiv  v.  Uhrlaub    (1902)    104  111.  App.  263. 

16  It  should  be  noted  that  the  defendant  voluntarily  made  the  change  com- 
plained of ;  it  was  not  compelled  to  do  so  by  the  legislature. 

17  Woodward,   The  Law  of  Quasi  Contracts    (1913)    §   175. 

™  Jacob  &  Youngs  v.  Kent  (1921)  230  N.  Y.  239,  129  N.  E.  889  (where  a 
plaintiff,  who  was  innocent  of  the  literal  breach,  or  was  at  most  negligent,  was 
allowed  to  recover  in  an  action  on  the  contract,  though  he  had  only  substantially 
performed)  ;  Schultze  v.  Goodstcin,  supra,  footnote  1  (recovery  refused  where 
the  plaintiff  wilfully  failed  to  comply  with  the  terms  of  the  contract)  ;  see  (1921) 
21  Columbia  Law  Rev.  278. 

19  5  Pomeroy,  Equity  Jurisprudence  &  Equitable  Remedies  (2d  ed.  1919) 
§§  2254,  2255. 

29  Waddle  v.  Cabana  (1917)  220  N.  Y.  18,  114  N.  E.  1054  (the  fact  that  the 
contract  called  for  the  personal  note  of  the  plaintiff's  intestate,  whose  death  made 
literal  performance  impossible,  was  held  no  bar  to   the  action). 


658  COLUMBIA  LAW  REVIEW 

Non  par  value  stock  legislation  in  this  country  came  into  favor  during  the 
past  ten  years  partly  out  of  a  desire  to  correct  prevalent  evils  attending  the  issu- 
ance of  corporate  stock  and  partly  to  facilitate  the  marketing  of  stock  issues. 
The  theory  of  its  proponents  was  that  the  arbitrary  dollar  mark  on  the  stock 
certificate  has  nothing  to  do  with  the  real  value  of  the  shares  which  the  certificate 
symbolized ;  that  a  share  of  stock  is  nothing  more  nor  less  than  a  right  to  share 
in  an  aliquot  or  fractional  part  of  the  corporate  assets,  which  in  turn  depend  on 
the  financial  condition  of  the  corporation.  Consequently,  they  contended,  the 
popular  misconception  that  the  par  value  is  the  true  value  will  be  removed,  and 
inexperienced  purchasers  of  stock  less  easily  deluded  by  fictitious  values  if  stock 
could  be  issued  without  par  value.21  Accordingly,  several  states,  of  which  New 
York  was  the  first,  enacted  statutes  permitting  the  issuance  of  stock  without 
par  value.28 

Regardless  of  the  motives  which  lead  to  this  type  of  legislation,  or  whether 
or  not  purchasers  of  stock  should  look  to  the  financial  conditions  of  the  corpora- 
tion as  an  indicia  of  true  value  rather  than  to  the  nominal  or  par  value,  it  is 
difficult  to  see  how  the  delivery  of  stock  with  no  par  value  can  satisfy  a  con- 
tract, governed  by  the  laws  of  the  instant  jurisdiction,  calling  for  the  delivery  of 
stock  with  a  par  value  of  $50.  The  difference  in  reference  to  the  contract  in 
question  seems  to  be  sufficiently  substantial  to  justify  the  plaintiff's  contentions.  A 
share  of  corporate  stock  is  not  only  a  right  to  partake  proportionately  of  the  sur- 
plus profits  of  the  corporation,  but  also  to  partake  of  the  assets  on  dissolution.'-3 
Thus  it  would  seem  that  any  change  which  would  affect  those  assets  would  be  a 
material  change.  It  is  submitted  that  such  a  change  was  made  in  the  instant 
case  and  for  the  following  reason :  A  corporation  in  New  York  cannot  issue 
stock  with  a  nominal  par  value  for  less  than  the  par  value  named.24  Neither  can 
a  corporation  make  a  binding  agreement  with  a  subscriber  that  he  shall  pay  less 
than  the  par  value  of  the  stock  subscribed  to  by  him.25  On  the  other  hand  stock 
without  par  value  may  be  sold  for  its  fair  market  value.26  A  thousand  shares  of 
S50  par  value  stock  if  sold  in  this  State  will  increase  the  corporate  funds  $50,000. 
A  thousand  shares  of  non  par  value  stock  if  sold  in  this  State  may  increase  the 
corporate  funds  considerably  less.  Certainty  characterizes  the  one,  uncertainty 
the  other.  That  the  $50  par  value  stock  may  not  all  be  subscribed  has  nothing  to 
do  with  the  rights  of  a  purchaser  who  has  contracted  for  the  stock  on  the 
assumption  that  everyone  who  contracts  for  the  same  stock  will  have  to  pay  the 
^ame  amount  as  he. 

21  See  White.  Corporations  (8th  ed.  1915)  pp.  372  et  scq;  Hollen  and  Tuthill, 
Uses  of  Stock  Having  No  Par  Value  (1921)  7  Amer.  Bar  Ass'n.  Journ.  579; 
Hurdman,  Capital  Stock  of  No  Par  Value  (1919)  Journal  of  Accountancy  246; 
Morawetz,  Shares  Without  Nominal  or  Par  Value  (1913)  26  Harvard  Law  Rev. 
729.  22  See   (1921)   21  Columbia  Law  Rev.  278. 

23  See  United  States  Radiator  Corp.  v.  State  of  New  York  (1913)  208  N.  Y. 
144,  149,  101  N.  E.  783;  Burrall  v.  Busivick  R.  R.  (1878)  75  N.  Y.  211,  216;  Fisher 
v.  Essex  Bank   (Mass.  1855)   5  Gray  373,  378. 

24  N.  Y.  Stock  Corp.  Law,  §  55.  This  section  contains  the  following  pro- 
vision :   "Consideration   for  the  issue  of   stocks   and  bonds.     No  corporation   shall 

cither    stock    or   bonds   except    for    money,    labor   done    or    property   actually 
received   for  the  use  and   lawful   purposes  of  such  corporation." 

See   also,  Berger  v.  Nat.   Architect's   Bronze   Co.    (1916)    173   App.    Div.   680, 

W  Y.   Supp,  331;   Haule  v.   Consumers'  Park  Brewing  Co.    (1912)    150  App. 

Div.   5*2,    135   N.   Y.   Supp.  900;   Stevens  v.   Episcopal  Church   History  Co.    (1910) 

140  App.  Div.  570,  125  X.  Y.  Supp.  573;  Report  of  Attorney  General  "(N.  Y.  1906) 

220,  123. 

'-■-See  Meyer  v.  Blair  (1888)  109  N.  Y.  600,  605,  17  N.  E.  228;  cf.  White  Mis. 
R.  R.  v.  Eastman  (1856)  34  N.  H.  124  (agreement  to  take  less  stock  than  amount 
subscribed   for).  -"'■  X.  Y.  Stock  Corp.  Law,  §  19. 
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Suppose  in  the  instant  case  the  defendant  corporation  became  insolvent 
after  having  sold  $50  par  value  stock  to  several  subscribers  for  $25  per  share. 
Creditors  of  the  corporation  could  call  upon  those  subscribers  to  pay  the  differ- 
ence,27 thereby  increasing  the  assets  available  for  distribution  after  payment  of 
the  debts.  But  if  the  defendant  were  permitted  to  change  first  to  non  par  value 
stock,  there  would  be  no  such  increase.  This  alone,  in  many  cases,  might  make 
considerable  difference. 

Furthermore,  there  seems  to  be  a  difference  from  the  viewpoint  of  the  future 
marketability  of  the  stock.  Even  the  most  experienced  do  not  always  buy  things 
after  a  careful  investigation  of  all  the  facts  necessary  for  sound  judgment.  Psy- 
chology is  an  important  factor  in  all  trading,  and  is  especially  so  in  stock  trading. 
Can  it  be  doubted  that  stock  with  a  $100  par  value  selling  for  $1  is  more  appealing 
to  those  of  speculative  tendencies  than  the  same  stock  selling  at  the  same  price 
but  which  had  no  nominal  or  par  value  to  suggest  a  numerical  difference?  An 
analogous  example  of  common  knowledge  is  the  case  of  foreign  currency. 
Thousand  mark  notes  of  the  German  Republic  have  found  ready  sale  when 
quoted  at  $1  a  piece.  Would  there  be  such  a  ready  sale  were  there  no  numerical 
designation  to  suggest  that  they  were  "a  thousand  to  one  shot?" 

Because  of  the  great  facility  which  the  non  par  value  statutes  afford  a 
corporation  to  market  its  stock,  this  form  of  stock  issue  is  bound  to  become  more 
prevalent.  The  importance  of  the  problems  that  are  sure  to  arise,28  both  to 
corporations  and  the  investing  public  can  hardly  be  overestimated.  It  is  to  be 
hoped  that  if  the  instant  case  is  appealed  the  higher  courts  will  seize  the  oppor- 
tunity afforded  to  clarify  the  situation. 

State  Rights  and  the  Child  Labor  Tax  Law. — Taxation  is  usually  thought 
of  as  a  means  of  raising  revenue  for  governmental  purposes.  Every  exercise 
of  the  taxing  power,  however,  has  necessarily  an  effect  upon  social  conditions. 
This  being  often  very  considerable,  it  follows  that  no  government  can  afford  to 
ignore  it  when  considering  the  imposition  of  a  tax, — a  truth  early  recognized  in 
analyses  of  the  taxing  power  of  the  federal  government.1  Further,  taxes  designed 
largely  or  primarily  to  produce  certain  social  consequences,  and  only  secondarily  to 
produce  revenue,  have  never  for  that  reason  been  rejected  by  the  Supreme  Court ; 
the  taxing  power  may  be  used  for  police  purposes.2  The  theory  on  which  such 
measures  have  been  supported  has  been  that  the  court  will  not  question  the  good 
faith  of  the  legislature,  that  if  Congress  has  passed  what  purports  to  be  a  tax 
law,  the  courts  must  presume  that  it  was  intended  to  raise  revenue,  and  must 
regard  any  social  consequences,  even  consequent  changes  in  matters  left  in  con- 
stitutional   theory    solely    to    state    control,    merely    as    necessary    incidents    to    the 

27  N.  Y.  Stock  Corp.  Law,  §  56. 

28  For  instance,  a  statute  making  non  par  stock  taxable  at  a  fixed  valuation  of 
$100  was  recently  held  unconstitutional  by  the  New  York  Court  of  Appeals.  For 
a  discussion  of  the  case,  see  "Corporations — Taxation — Non  Par  Stock,"  a  "Re- 
cent Decision"  in  this  issue. 


!See  (1918)  18  Columbia  Law  Rev.  460;  Hamilton,  The  Federalist  (1787) 
no.  12. 

2Veazic  Bank  v.  Fcnno  (1869)  8  Wall.  533;  In  re  Kollock  (1897)  165  U.  S. 
526,  17  Sup.  Ct.  444;  Armour  Packing  Co.  v.  Lacy  (1906)  200  U.  S.  226,  26  Sup. 
Ct.  232;  Quong  Wing  v.  Kirkcndall  (1912)  223  U.  S.  59,  32  Sup.  Ct.  192;  Rast  v. 
Van  Demon  &  Lewis  (1916)  240  U.  S.  342,  36  Sup.  Ct.  370;  United  States  v.  Jin 
Fuey  Moy  (1916)  241  U.  S.  394,  36  Sup.  Ct.  658;  United  States  v.  Doremus  (1919) 
249  U.  S.  86,  39  Sup.  Ct.  214;  Alaska  Fish  Co.  v.  Smith  (1921)  255  U.  S.  44,  41 
Sup.  Ct.  219;  Kelly  v.  Lewellyn  (D.  C.  1921)  274  Fed.  108;  see  License  Tax  Cases 
(1866)  5  Wall.  462,  473;  American  Suqar  Refining  Co.  v.  Louisiana  (1900)  179 
U.  S.  89,  95,  21  Sup.  Ct.  43;  Comiolly  v.  Union  Sewer  Pipe  Co.  (1902)  184  U.  S. 
540.  562.  563,  22  Sup.  Ct.  431. 
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exercise  of  the  taxing  power.3  Indeed  this  has  been  carried  so  far  that  laws 
actually  prohibitory  or  destructive  of  certain  industries  or  practices  have  been 
sustained  as  exercises  of  the  taxing  power,4  although  they  have  been  obviously 
ineffective  as  means  of  raising  revenue,  and  the  only  reasonable  and  probable 
consequence  of  such  of  these  laws  as  were  federal  was  the  reform  of  matters  not 
subject  to  direct  federal  control.  So  great  a  structure  has  been  built  upon  Mar- 
shall's famous  dictum,  "The  power  to  tax  is  the  power  to  destroy."  5 

The  whole  subject  was  summed  up  in  the  case  of  McCray  v.  United  States* 
In  that  case,  the  Oleomargarine  Act  of  1886  "  as  amended  by  the  Act  of  1902  H 
was  sustained,  although  it  imposed  a  tax,  conceded  by  demurrer  to  be  prohibitive, 
on  oleomargarine  colored  to  look  like  butter  and  laid  similar  burdens  on  the 
manufacture  of  renovated  or  adulterated  butter.  The  Court  held  that  it  had 
no  power  to  inquire  into  the  purpose  or  effect  of  the  law ;  that  even  if  the  result 
was  regulation  or  prohibition  of  practices  constitutionally  left  to  state  regulation, 
yet  since  the  acts  in  question  "on  their  face"  imposed  excise  taxes  which  Congress 
'had  the  power  to  levy,  the  Court  could  not  hold  them  unconstitutional  on  the 
ground  that  they  were  abuses  of  the  Congressional  power  and  in  effect  infringed 
upon  the  powers  of  the  states;  that  the  Court  had  to  assume  the  purpose  of  the 
act  to  be  the  raising  of  revenue,  and  had  to  regard  any  prohibitory  or  regulative 
effects  as  merely  incidental  to  that  purpose. 

This  position  seemed  unchallenged  until  the  decision  in  the  case  of  Hammer  v. 
Dagcnhart.0  That  case  involved  the  validity  of  an  act  forbidding  the  transporta- 
tion in  interstate  commerce  of  products  made  in  factories  in  which  children  were 
employed.10  The  court  there  held  in  part  that  even  if  the  regulation  was  osten- 
sibly one  of  interstate  commerce,  it  was  nevertheless  unconstitutional,  as  from  its 
face  it  was  clear  that  its  natural  and  reasonable  effect  would  be  solely  to  regulate 
matters  the  regulation  of  which  was  reserved  to  the  states  alone.11  Thereafter 
Congress  passed  the  Child  Labor  Tax  Law,12  attempting  to  accomplish  the  same 
end  by  means  of  the  taxing  power.  It  seemed  not  improbable  at  that  time  that 
the  Supreme  Court  would  extend  the  doctrine  of  Hammer  v.  Dagenhart 13  to  cover 
the  taxing  power,  but  it  did  not  seem  that  this  could  be  done  without  overruling 
the  trend  of  authority  culminating  in  McCray  v.  United  States  and  followed  in 
the  later  cases  already  cited.14 

3  In  re  Kollock,  supra,  footnote  2;  United  States  v.  Doremus,  supra,  footnote 
2;  Kelly  v.  Lewellyn,  supra,  footnote  2;  see  Pacific  Ins.  Co.  v.  Soule  (1868)  7 
Wall.  433,  443;  Vcazie  Bank  v.  Fenno,  supra,  footnote  2;  Treat  v.  White  (1901) 
181  U.  S.  264,  268,  269,  21  Sup.  Ct.  611;  Flint  v.  Stone  Tracy  Co.  (1911)  220 
U.  S.  107,  167,  31  Sup.  Ct.  342. 

4  Veazie  Bank  v.  Fenno,  supra,  footnote  2;  National  Bank  v.  United  States 
(1879)  101  U.  S.  1;  Hammond  Packing  Co.  v.  Montana  (1914)  233  U.  S.  331,  34 
Sup.  Ct.  596;  Rast  v.  Van  Deman  &  Lewis,  supra,  footnote  2;  Alaska  Fish  Co.  v. 
Smith,  supra,  footnote  2;  Kelly  v.  Lewellyn,  supra,  footnote  2;  see  Flint  v.  Stone 
Tracy  Co.,  supra,  footnote  3,  168,  169;  Smith  v.  Kansas  City  Title  Co.  (1921) 
255  U.  S.  180,  212,  213,  41   Sup.  Ct.  243. 

6  See  McCulloch  v.  Maryland  (1819)  4  Wheal.  *316.  *431. 

0  (1904)  195  U.  S.  27.  24  Sup.  Ct.  769.  The  issue  is  ably,  fully  and  frankly 
dealt  with  by  the  High  Court  of  Australia  in  the  case  of  King  v.  Barger,  infra, 
footnote  20. 

"  (1886)  24  Stat.  209,  U.  S.  Comp.  Stat.  (1916)   §§  5967,  5977,  6215-31. 

«  (1902)  32  Stat.  193,  U.  S.  Comp.  Stat.  (1916)  §§  5968,  5977-8,  6220,  6233-9, 
6241,  8740. 

»  (1918)  247  U.  S.  251,  38  Sup.  Ct.  529. 

10  (1916,   39  Stat.  675,  U.  S.  Comp.   Stat.    (1916)    §  8819  a-f. 

11  For  a  discussion  of  this  case,  see    (1918)    32  Harvard   Law   Rev.  45. 

12  (1919)  40  Stat.  1057,  1138,  U.  S.  Comp.  Stat.  (Supp.  1919)  §§  6336-7, 
6338  a-h.  13  Supra,  footnote  9. 

14  See    (1922)    22  Columbia  Law  Rev.  370;   McCray  v.   United  States,  supra, 
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But  in  the  case  of  Bailey  v.  Drexcl  Furniture  Co.  (1922)  42  Sup.  Ct.  449,15 
the  Court  held,  Mr.  Justice  Clarke  dissenting,  that  the  statute  was  unconstitutional, 
and  at  the  same  time  expressly  refrained  from  overruling  the  McCray  case.  The 
earlier  case,  they  said,  involved  a  statute  which,  whatever  its  effects,  was  "on  its 
face"  an  exercise  of  the  taxing  power.  But  the  Child  Labor  Tax  Law,  under 
the  guise  of  an  exercise  of  the  taxing  power,  was  "on  its  face"  designed  to 
regulate  matters  solely  of  state  concern.  The  statute  involved  in  the  McCray 
case  did  not,  the  Court  said,  "show  on  its  face  as  does  the  law  before  us  the 
detailed  specifications  of  a  regulation  of  a  state  concern  and  business  with  a 
heavy  exaction  to  promote  the  efficacy  of  such  regulation."  16  We  cannot  follow 
this  distinction.  If  the  Child  Labor  Tax  Law  purported,  as  it  did,  to  be  an 
exercise  of  the  taxing  power,  then  under  the  doctrine  of  the  McCray  case  and  of 
In  re  Kollock,1'  the  Court,  however  apparent  the  real  object  of  the  law,  had  to 
assume  that  the  primary  object  was  the  raising  of  revenue.  A  conclusive  pre- 
sumption of  law  is  not  disturbed  by  facts,  obvious  or  otherwise,  though  the 
existence  of  certain  facts  may  well  call  into  question  the  wisdom  of  making  any 
such  presumption.  If  it  be  said  that  the  presumption  exists  where  the  statute 
does  not  contain  detailed  regulations  but  does  not  exist  where  it  does  contain 
such  regulations,  we  reply  that  the  statutes 18  involved  in  the  McCray  case  seem 
to  us  quite  as  particular  in  their  specifications  as  is  the  Child  Labor  Tax  Law, 
and  that  they  quite  as  clearly  show  "on  their  face"  the  purpose  for  which  they 
were  passed.  Part  of  the  title  of  the  Act  of  1902  19  is  "An  Act  ...  to  impose 
a  tax,  provide  for  the  inspection,  and  regulate  the  manufacture  and  sale  of 
certain  dairy  products."  The  body  contains  provisions  for  inspection  by  the 
Secretary  of  Agriculture  of  factories  making  renovated  butter,  for  special 
labelling  and  packing,  and  specifies  that  signs  must  be  put  up  when  required 
outside  factories  making  renovated  butter,  and  regulates  in  great  detail  all 
branches  of  the  business.  In  speaking  of  the  statute  involved  in  the  McCray  case, 
a  case  which  he  supported.  Isaacs,  /.,  in  his  able  dissenting  opinion  in  the  Aus- 
tralian case  of  King  v.  Barger,20  said,  "It  would  be  difficult  to  frame  an  Act 
that  more  thoroughly  regulated  the  conduct  of  business  in  relation  to  taxed  mer- 
chandise— conduct,  too,  that  had  certainly  not  more  intimate  connection  with 
the  article  taxed  than  its  manufacture  by  underpaid  workers."  Moreover,  in 
Fclscnhcld  v.  United  States,21  certain  provisions  in  the  taxing  law  were  objected 
to  on  the  ground  that  they  were  designed,  not  to  facilitate  the  collection  of  a 
tax,  but  to  control  matters  outside  the  sphere  of  federal  action.  The  Court  sus- 
tained the  statute,  saying  that  Congress  might  and  did  enact  regulations,  not 
unreasonable  in  themselves,  "which  are  purely  arbitrary,  or  at  least  the  neces- 
sity of  which  for  the  collection  of  taxes  is  not  apparent."22  As  to  the  "heavy 
exaction  to  promote  the  efficacy  of  the  regulation,"  23  it  is  perhaps  enough  to  say 
that  oleomargarine  not  manufactured  in  the  way  and  under  the  conditions  de- 
sired,  was  taxed   forty  times  as   highly  as   other   oleomargarine. 

footnote  6;  Flint  v.  Stone  Tracy  Co.,  supra,  footnote  3;  United  States  v.  Jin  Fuey 
May,  supra,  footnote  2;  United  States  v.  Doremus,  supra,  footnote  2;  Kelly  v. 
Lewellyn,  supra,   footnote  2. 

15  A  short  but  illuminating  comment  by  Professor  Frankfurter  of  Harvard 
will  be  found  in  (1922)  31  New  Republic  248. 

i6  Bailey  v.  Drexcl  Furniture  Co.    (1922)    42  Sup.   Ct.   449,  452. 

17  Supra,  footnote  2. 

18  Supra,  footnotes  7  and  8. 

19  Supra,  footnote  8. 

20  See   (Australia  1908)   6  Commonwealth  L.  R.  41,  91. 

21  (1902)   186  U.  S.  126,  22  Sup.  Ct.  740. 

22  Ibid..  133. 

23  Bailey  v.  Drexcl  Furniture  Co.,  supra,  footnote  16.  p.  452. 
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We  agree  that  the  Court  should  not  close  its  eyes  to  the  "effect  and 
purpose"  of  a  law,  and  desirable  as  regulation  of  child  labor  is,  we  think 
that  the  Court  did  well  to  declare  unconstitutional  the  Child  Labor  Tax  Law. 
But  we  think  also  that  the  distinction  between  the  instant  case  and  that  of  McCray 
v.  United  States  is  unsound,  and  that  the  latter  should  have  been  expressly  over- 
ruled. Where  states  rights  are  not  involved,  it  is  beyond  dispute  desirable 
that  the  federal  powers  should  be  used  for  police  purposes;  where  states 
rights  are  involved,  the  Court,  looking  to  the  "natural  and  reasonable  effects" 
of  the  statute — or,  speaking  more  loosely,  to  its  "purpose" — ,  should  discover 
whether  it  is  a  revenue  law  or  merely  a  disguised  regulation.  If  it  is  a  revenue 
law,  all  necessary  and  reasonable  provisions  are  part  of  it,  and  the  whole  should 
be  sustained  regardless  of  any  regulatory  consequences.  If  it  is  not  a  revenue 
law,  but  in  effect  pure  regulation  of  state  affairs,  it  should  be  held  unconstitu- 
tional. The  decisions  might  follow  a  course  analogous  in  some  measure  to  those 
on  the  subject  of  state  taxation  of  property  affecting  interstate  commerce:  that 
taxes  only  "incidentally  affecting"  interstate  commerce  are  valid,  but  those  which 
too  greatly  affect  it  are  in  effect   "regulations"  and  therefore  void.2* 

It  does  not  follow  from  this  case  that  future  decisions  on  the  subject  may  not 
be  somewhat  along  these  lines.  But  it  should  be  noted  that  the  Court  in  Hill  v. 
ll'allace,25  the  decision  of  which  immediately  followed,  and  was  based  upon,  the 
instant  case,  again  asserted  that  its  position  was  reconcilable  with  that  taken  in 
McCray  v.  United  States. 

The  Nature  of  Fraud  Required  to  Annul  a  Marriage.1 — The  generally 
accepted  definition  of  marriage  is  that  it  is  a  civil  status  entered  into  between 
two  parties.2  This  status  arises  out  of  contract  and  for  many  purposes  is  treated 
as  a  contract.3  It  is  at  once  apparent,  however,  that  many  of  the  incidents  com- 
mon to  other  contracts  are  not  found  in  a  contract  of  marriage,  particularly 
those  elements  which  lead  to  termination  or  dissolution  of  civil  contracts.  Neither 
rescission  nor  release  can  be  employed  by  the  parties.4  But  in  some  instances, 
actions  for  relief  similar  to  those  available  on  a  simple  contract  are  employed — 
among  these  is  annulment  on  the  ground  of  fraud. 

A  simple  contract  may  be  avoided  because  of  any  fraud  which  induced 
iis  inception.  But  in  annulments  of  marriage  the  fraud  must  be  such  as  "affects 
the  marital  status"  which  will  not  be  dissolved  for  trifles.5  A  distinction  is  at 
once  apparent :     fraud   which  induced  the  other  party  to  enter  into   the  marriage 

24  Cf.  BroiL'n  v.  Maryland  (1827)  12  Wheat,  *419;  Case  of  the  State  Freight 
Tax  (1872)  15  Wall.  232;  Brown  v.  Houston  (1885)  114  U.  S.  622,  5  Sup.  Ct. 
1091;  Pullman's  Palace  Car  Co.  v.  Pennsylvania  (1891)  141  U.  S.  18,  11  Sup.  Ct. 
876;  Galveston  etc.,  Ky.  v.  Texas  (1908)  210  U.  S.  217,  28  Sup.  Ct.  638;  Postal 
Telegraph-Cable  Co.  v.  Fremont  (1921)  255  U.  S.  124,  41  Sup.  Ct.  279. 

-■'  ( 1922)  42  Sup.  Ct.  453. 


1  This  note  does  not  cover  misrepresentations  as  to  pregnancy  or  chastity. 
These  topics  are  generally  considered  as  to  the  effects  of  the  condition  rather  than 
the  fraud  in  misrepresenting  conditions.  A  collection  of  the  authorities  on  these 
points  will  be  found  in  (1911)  11  Columbia  Law  Rev.  88;  and  (1916)  16  Columbia 

Law   Rev.  604. 

2  See    Marsicano  v.  Marsicano  (1922)  97  Fla.  278,  283,  84  So.  156. 

3  Great  Northern  R.  R.  v.  Johnston  (C.  C.  A.   1918)   254  Fed.  683. 

*  Palmer  ct  al.  v.  Palmer  (1903)  26  Utah  31,  72  Pac.  3;  Hodler  v.  Hodler  ct  al. 
(1920)  95  Ore.  80,  185  Pac.  241— holding  that  agreements  to  carry  out  a  rescission 
are  invalid;  see  also  Andrews  v.  Andrcivs  (1903)  188  U.  S.  14,  30,  23  Sup.  Ct. 
237;  Hilton  v.  Roylance  (1902)  25  Utah  129,  137,  69  Pac.  660. 

5  1  Schouler,  Marriage,  Divorce,  Separation  and  Domestic  Relations  (6th  ed. 
1021)    36. 
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might  not  be  such  as  goes  to  the  essence  of  the  relationship.6  Nevertheless  cer- 
tain contract  rules  are  applicable  to  annulment  actions.  Any  fraud  which  pre- 
vents the  mind  from  following  the  act  is  ground  for  annulment.7  And,  as  in 
the  case  of  simple  contracts,  a  misrepresentation  known  to  the  other  party,8  one 
which  is  later  discovered  and  waived,9  or  a  representation  as  to  the  future,10 
is  insufficient.  The  fraud  must  also  affect  the  other  spouse  and  not  only  third 
persons.11 

Attainment  of  the  physical  objects  of  matrimony — intercourse  and  the  birth 
of  healthy  offspring — appears  to  be  the  chief  consideration  influencing  courts  in 
annulment  cases.  As  a  result  it  is  almost  universally  held  that  the  concealment 
of  virulent  and  serious  venereal  diseases  is  sufficient.12  So  is  the  concealment  of 
certain    other    diseases,    particularly    epilepsy,13    tuberculosis,14    and    hereditary    in- 

6  This  distinction  is  supposed  not  to  exist  in  New  York  due  to  the  statutory 
rule  making  "Marriage,  so  far  as  its  validity  is  concerned  ...  a  civil  con- 
tract." Dom.  Rel.  Laws,  N.  Y.  Laws  1909,  c.  19,  §  10;  and  allowing  an  annulment 
for  fraud.  Ibid.,  §  7  (4).  Under  these  two  sections  the  New  York  courts  have 
adopted  the  rules  of  simple  contract  to  determine  what  constitutes  materiality. 
Libman  v.  Libman  (1918)  102  Misc.  443,  169  N.  Y.  Supp.  900.  The  concealment 
of  serious  physical  ailments  is  made  grounds  for  annulment,  McGill  v.  McGill 
(1917)  99  Misc.  86,  163  N.  Y.  Supp.  462,  rev'd  on  another  ground  (1917)  179 
App.  Div.  343,  166  N.  Y.  Supp.  397;  Sobol  v.  Sobol  (1914)  88  Misc.  277,  150  N.  Y. 
Supp.  248;  but  while  placed  on  grounds  of  materiality  the  Sobol  case  makes 
especial  mention  of  the  effect  of  the  disease  on  possible  issue.  This  would  bring 
these  cases  in  line  with  cases  of  a  similar  type  in  other  jurisdictions.  The  line  of 
cases  popularly  called  the  civil  marriage  cases,  where  the  defendant  promises  that 
a  religious  ceremony  will  follow  the  civil  ceremony  are  really  in  accord  with 
other  states.  Annulments  were  granted  in  these  cases  with  the  one  exception 
noted:  Watkins  v.  Watkins  (1921)  197  App.  Div.  489,  189  N.  Y.  Supp.  860; 
Rozsa  v.  Rossa  (1922)  117  Misc.  728,  191  N.  Y.  Supp.  868;  see  Rubinson  v. 
Rubinson  (1920)  110  Misc.  114,  181  N  Y.  Supp.  28;  contra,  Schachtcr  v.  Schachter 
(1919)  109  Misc.  152,  178  N.  Y.  Supp.  212.  In  all  of  these  cases  the  marriage  was 
unconsummated.  (As  to  the  effect  of  consummation,  see  infra.)  In  practically 
all,  it  appeared  that  the  girl  was  immature.  The  Schachtcr  case  goes  on  the  basis 
that  the  representation  was  as  to  the  future.  In  the  other  cases,  all  subsequent 
to  the  Schachter  case,  it  was  recognized  that  the  misrepresentation  was  of  a 
present  intent.  Sheridan  v.  Sheridan  (1921)  186  N.  Y.  Supp.  470,  is  an  instance 
of  annulment  granted  for  a  misrepresentation  of  character.  The  marriage  was 
unconsummated.  This  case  could  therefore  be  brought  in  line  with  authorities 
in  most  other  states.  In  Moore  v.  Moore  (1916)  94  Misc.  370,  157  N.  Y.  Supp. 
819,  an  annulment  was  granted  for  fraud,  the  fraud  being  concealment  of  an 
intent  to  abandon.  No  case  with  similar  facts  has  been  found  and  this  may  be 
an  example  of  the  broader  effect  of  the  New  York  rule.  Even  in  this  case  the 
marriage  was  unconsummated.  That  fact  was  of  no  practical  importance,  how- 
ever, as  the  parties  had,  prior  to  marriage,  indulged  in  illicit  intercourse  and 
there  was  a  certainty  of  issue,  so  that  the  net  effect  of  the  absence  of  the  con- 
summation was  nil.  The  discussion  of  consummation  in  particular,  which  is 
present  in  a  great  many  New  York  decisions,  and  appears  as  a  fact  in  all,  leads  to 
the  conclusion  that  if  there  had  been  intercourse  the  court  would  have  refused 
the  annulment.  Yet  it  is  difficult  to  see  what  effect  the  consummation  has  upon 
the  fraud  which  induced  the  marriage.  The  court  is  not  strictly  applying  the  con- 
tract rule  but  its  constant  reiteration  inevitably  leads  to  a  somewhat  broader 
policy  in  granting  annulments  than  that  of  other  jurisdictions. 

7  Clark  v.  Field   (1841)   31  Vt.  460;  Rubinson  v.  Rubinson,  supra,  footnote  6. 
s  Wendell  v.    Wendell    (1898)    30  App.  Div.  447,  52  N.  Y.   Supp.  72. 
•Koehler  v.  Koehler  (1919)   137  Ark.  302,  209  S.  W.  283. 

10  Beckermeister  v.  Beckermeister   (1918)    170  N.   Y.   Supp.  22. 
^Kinncr  v.  Kinner  (1871)   45  N.  Y.  535. 

12  Smith  v.  Smith  (1898)   171  Mass.  404,  50  N.  E.  933   (incurable)  ;  Srcnson  v. 

Svenson  (1904)   178  N.  Y.  54,  70  N.  E.  120  (serious);  C v.  C (1914)    158 

Wis.  301,  148  N.  W.  865    (chronic);   Crane  v.  Crane   (1901)    62  X.  J.  Eq.  21,  49 
Atl.  734   (doubt  as  to  possibility  of  cure). 

13  Gould  V.  Gould   (1905)   78  Conn.  242.  61   Atl.  604:  McGill  v.  McGill,  supra. 
footnote  6.  14  Sobol  v.  Sobol,  supra,  footnote  6. 
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sanity,15  which  mitigate  strongly  against  the  birth  of  normal  children.  On  the 
other  hand,  a  mere  physical  deformity  or  a  minor  mental  defect  is  insufficient.16 
The  distinction  is  purely  one  of  degree  measured  by  the  capacity  of  the  fraudulent 
person  to  perform  the  acts  of  marriage  with  a  reasonable  certainty  of  healthy 
children.17  From  the  standpoint  of  contracts  there  is  no  logical  distinction,  as 
the  concealment  of  one  of  the  immaterial  degrees  of  physical  imperfection  may 
easily  have  been  just  as  influential  in  inducing  the  other  spouse  to  marry  as  the 
concealment  of  a   so-called   material   one. 

The  refusal  to  allow  an  annulment  because  of  misrepresentations  as  to  previ- 
ous marital  history18  furnishes  a  striking  example  of  the  variance  from  usual 
contract  rules.  Thus  one  induced  to  marry  a  divorcee,  contrary  to  her  religious 
principles,  by  the  representation  that  he  was  a  widower,  was  denied  relief.19 
Other  misrepresentations  of  a  non-physical  character — such  as  name,20  nationality, 
education,21  means,22  soc:al  position,23  age,24  or  morals25 — are  also  held  imma- 
terial. 

Under  the  construction  of  modern  society  it  is  readily  seen  that  such  facts 
are  very  material  to  the  other  party,  and  that  in  upholding  marriages  so  induced 
the  courts  in  many  instances  are  compelling  a  very  unseemly  relationship.  The 
recognition  of  this  condition  has  probably  lead  the  courts  to  desire  to  limit  the 
application  of  such  harsh  rules.  This  has  resulted  in  a  distinction  being  drawn 
between  marriages  followed  by  cohabitation  and  marriages  not  so  followed — the 
latter  being  annuled  for  many  causes  other  than  those  "affecting  the  marital 
status."26  This  distinction  is  well  illustrated  by  the  case  of  C order  v.  C order r' 
where  an  annulment  of  an  unconsummated  marriage  was  allowed  for  a  misrepre- 
sentation of  character. 

15  Smith  v.  Smith  (1920)   112  Misc.  371,  184  N.  Y.  Supp.  134. 

™Kraus  v.  Kraus  (1899)  9  Ohio  Dec.  515  (glass  eye)  ;  Lewis  v.  Lewis  (1890) 
44  Minn.  124,  46  N.  W.  323   (kleptomania). 

17  A  New  York  court  has  said  that  the  venereal  disease  made  the  defendant 
practically  impotent.  See  Anonymous  (1897)  21  Misc.  765,  49  N.  Y.  Supp.  331. 
The  policy  of  the  law  can  be  seen  from  the  fact  that  many  states  allow  annul- 
ments for  impotency  and  prevent  marriages  within  certain  degrees  of  con- 
sanguinity. For  a  judicial  recognition  of  the  causes  behind  these  cases  see 
Kitzman  v.   Werner   (1918)    167  Wis.  308,  315,   166  N.  W.  789. 

18Trask  v.  Trask  (1915)  114  Me.  60,  95  Atl.  352  (prior  marriage);  Fisk  v. 
Fisk  (1896)  6  App.  Div.  432,  39  N.  Y.  Supp.  537  (concealing  prior  divorce); 
Bochs  v.  Hanger  (1905)  69  N.  J.  Eq.  10,  59  Atl.  904  (said  he  was  a  widower 
when  really  a  divorcee)  ;  Donnelly  v.  Strong  (1900)  175  Mass.  157,  55  N.  E.  892 
(divorcee  said  she  was  a  virgin)  ;  Turner  v.  Turner  (1905)  189  Mass.  373,  75  N.  E. 
612  (The  defendant  concealed  the  fact  that  he  had  a  wife  living.  When  his  wife 
died  he  and  the  plaintiff  were  married  by  a  common  law  marriage.  Annulment 
was  refused  for  fraud  in  concealing  the  existence  of  the  wife).  It  is  worth 
noting  that  in  all  of  these  cases  the  marriage  was  consummated. 

19  Bochs  v.  Hanger,  supra,  footnote  18. 

20  Meyer  v.  Meyer  (1879)   7  Ohio  Dec.  Rep.  627. 

™  J  altar  v.  Jakar  (1919)  113  S.  C.  295,  102  S.  E.  337. 

™Wicr  v.  Still  (1870)  31  Iowa  107. 

t*Chipman  v.  Johnston   (1921)   237  Mass.  502,   130  N.  E.  65. 

**L\annes  v.  Lyannes  (1920)   171  Wis.  381.  177  N.  W.  683. 

25  Glean  v.  Glean    (1902)    70  App.  Div.  576,  75  N.   Y.   Supp.  622. 

In  all  these  cases  cited,  supra,  footnotes  18-23,  except  Wier  v.  Still,  the 
marriage  was  consummated.  The  consummation  is  made  the  vital  point  in  the 
Jakar  case,  supra,  footnote  21,  and  is  given  important  consideration  in  the  Lyannes 
case,  supra,  footnote  24.     It  is  mentioned  in   all   the  cases. 

**Christlicb  v.  Christlieb  (1919)  71  Ind.  App.  682,  125  N.  E.  486;  Ysern  v. 
Hortcr  (1920)  91  N.  J.  Eq.  189,  110  Atl.  31;  see  also  discussion,  supra,  footnotes 
6  and  25. 

27  (Md.  1922)  117  Atl.  119.  This  case  except  for  the  element  of  consum- 
mation is  squarely  contra  to  Glean  v.  Glean,  supra,  footnote  25. 
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There  are  two  reasons  which  may  account  for  the  hesitancy  of  the  courts  in 
adopting  less  stringent  rules  where  there  is  consummation :  first,  that  con- 
summation is  the  execution  and  hence  a  necessary  step  towards  the  completion 
of  the  marital  state;  and  secondly,  that  the  legitimacy  of  possible  issue  is  en- 
dangered.28 As  to  the  former,  it  is  now  uniformly  held  that  consummation 
is  not  necessary  to  the  validity  of  a  marriage.29  The  latter  is  apparently  based 
upon  the  theory  that  an  annulment  is  equivalent  to  a  finding  that  there  never  was 
a  valid  marriage,  thus  rendering  issue  illegitimate.  This  construction  has  been 
stated  but  so  far  as  is  known,  there  is  no  decision  so  holding.  Moreover  the 
question  is  now  largely  academic  in  the  light  of  statutes  making  such  issue 
legitimate.30  In  view  of  this,  the  restriction  on  annulment  where  there  has  been 
intercourse  seems  baseless. 

In  the  recent  case  of  Brown  v.  Scott  (Md.  1922)  117  Atl.  114,  the  court 
limited  the  application  of  the  distinction  between  consummated  and  unconsum- 
mated  marriages  by  granting  annulment  of  a  consummated  marriage  to  an  im- 
mature plaintiff  for  a  fraudulent  misrepresentation  of  character.  The  plaintiff's 
immaturity  is  logically  of  importance  only  as  regards  the  quantum  of  proof  re- 
quired to  show  fraud.  Such  persons  are  easily  duped.  Judicial  recognition  of 
this  fact  has  given  it  the  effect  of  a  rule  of  substantive  law.  In  its  origin,  how- 
ever, it  is  rather  an  evidentiary  assumption  than  otherwise.  But  from  the  rea- 
soning of  the  other  cases  it  would  seem  that  after  consummation  fraud  "affecting 
the  marital  status"  would  have  to  be  of  the  same  character  (even  though  not  of 
a  degree  so  likely  to  deceive)  in  the  case  of  immature  persons  as  of  others.  It  is 
to  be  hoped  that  this  case  will  serve  as  a  precedent  for  the  gradual  abolition 
of  the  unscientific  distinction  between  marriages  before  and  after  cohabitation, 
and  lead  to  the  application  to  the  former  of  the  less  stringent  definition  of  ma- 
terial fraud  now  used  with  reference  to  the  latter. 

INTENT  TO  INJURE  AS  AFFECTING  AN  OTHERWISE  LAWFUL 
ACT. — If  one  party  has  intentionally  inflicted  temporal  damages  on  another  for 
which  there  is  no  justification,  is  it  a  tort,  although  the  former's  act  was  other- 
wise lawful  ?    Eminent  legal  writers  have  answered  this  question  in  the  affirmative.1 

28  For  a  judicial  discussion  of  this  view  as  a  cause  for  the  rule  and  a  criticism 
of  its  unsoundness  see  Gatto  v.  Gatto   (1919)   79  N.  H.  177,   106  Atl.  493. 

29  Williams  v.  Williams  (1911)  71  Misc.  590,  130  N.  Y.  Supp.  875;  Wier  v. 
Still,  supra,  footnote  20;  Martin  v.  Otis  (1919)  233  Mass.  491,  124  N.  E.  294; 
see  Barnett  et  al.  v.  Kimmell   (1859)   35  Pa.  St.  13,  19. 

30  For  a  citation  of  the  statutes  see  1  Stimson,  American  Statute  Law  (1886) 
670;  see  also  N.  Y.  Dom.  Rel.  Law,  supra,  §  7. 


1  Holmes,  Privilege,  Malice  and  Intent  (1894)  8  Harvard  Law  Rev.  1;  Ames, 
How  Far  an  Act  May  Be  a  Tort  Because  of  the  Wrongful  Motive  of  the  Actor 
(1905)  18  Harvard  Law  Rev.  411;  Wigmore,  The  Tripartite  Division  of  Torts 
(1894)  8  Harvard  Law  Rev.  200;  Wigmore,  Justice  Holmes  and  the  Law  of  Torts 
(1916)  29  Harvard  Law  Rev.  601,  607  et  seq.;  Jeremiah  Smith,  Tort  and  Absolute 
Liability  (1917)  30  Harvard  Law  Rev.  241;  Jeremiah  Smith,  Crucial  Issues  in 
Labor  Litigation  (1907)  20  Harvard  Law  Rev.  253;  Pollock,  The  Lazv  of  Torts 
(11th  ed.  1920)  2  et  seq.;  contra,  Bigelow,  Theory  and  Doctrine  of  Tort  (1906) 
18  Green  Bag.  132,  133-5;  2  Cooley,  Law  of  Torts  (3rd  ed.  1906)  c.  xxii.  For 
other  discussions  of  this  question  see  Ormsby,  Malice  in  the  Law  of  Torts  (1892) 
8  Law  Quart.  Rev.  140;  Cooke,  A  Proposed  New  Definition  of  a  Tort  (1898)  12 
Harvard  Law  Rev.  335;  Dowling,  Wanton  Interference  with  Contract  and  Business 
Relations  (1902)  54  Central  Law  Journ.  426;  Terry,  Malicious  Torts  (1904)  20  Law 
Quart,  Rev.  10;  Basak,  Principles  of  Liability  for  Interference  with  Trade,  Pro- 
fession or  Calling  (1912)  28  Law  Quart.  Rev.  52;  Eliot,  Malice  in  Tort  (1919)  4 
St.  Louis  Law  Rev.  50;  Laurence,  Motive  as  an  Element  in  Tort  (1919)   12  Maine 
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Other  things  being  equal,  it  has  generally  been  held  that  the  pursuit  of  one's  own 
"legitimate  interest"  is  sufficient  justification.2  What  is  a  "legitimate  interest"  is, 
in  the  final  analysis,  a  question  of  policy.3 

The  only  type  of  case  which  could  be  taken  as  squarely  answering  this  question 
in  the  negative  is  one  where  there  is  no  policy  at  all  in  favor  of  the  defendant's 
act;  in  other  words,  no  justification.  Such  a  factual  situation  is  difficult  to  im- 
agine.4 However,  there  have  been  several  cases  which  have  ostensibly  held  that 
intent  cannot  make  an  otherwise  rightful  act  a  tort.  Upon  analysis  it  appears,  how- 
ever,  that  these  have  been  either  cases  between  competitors,5  where  the  act  of  the 
defendant  was  justifiable,  as  in  pursuit  of  a  "legitimate  interest  of  his  own,"  or 
cases  where  the  act  was  justified  by  the  policy  in  favor  of  freedom  of  contract,'3 
ur  that  in  favor  of  allowing  a  man  to  do  as  he  wishes  on  his  own  land.7 

The  weight  of  authority  answers  the  question  in  the  affirmative.  Where  the 
defendant  enters  into  competition  with  the  plaintiff  with  the  intent  of  injuring  him. 
and  not  in  pursuit  of  an  interest  of  his  own  which  the  court  deems  legitimate,  it 
is  a  tort.  Thus,  for  a  banker,  having  a  personal  dislike  for  a  barber,  to  open  a 
barber  shop  in  competition  with  the  latter  for  the  sole  purpose  of  gratifying  that 
dislike  was  held  to  be  a  tort.8  So,  where  the  defendant  resented  the  fact  that  the 
plaintiff  had  secured  the  exclusive  agency  for  the  sale  of  certain  sewing  machines, 
and  advertised  the  machines  for  sale  at  a  lower  price,  although  he  did  not  have 
any,  he  was  liable  as  a  tortfeasor.9  In  these  cases  the  policy  in  favor  of  competi- 
tion was  not  considered  sufficient  justification,  because  the  interests  which  the  de- 
fendants sought  to  further  by  competition  were  not  considered  legitimate.  If,  how- 
ever, the  defendant's  motive  had  been  solely  to  secure  pecuniary  gain  in  the  busi- 
ness entered,  there  would  have  been  sufficient  justification.10  However,  it  was  also 
held  to  be  a  tort  for  the  defendant  wholesaler  to  go  into  the  retail  business  in  com- 
petition with  the  plaintiff  in  order  to  punish  him  for  buying  from  its  competitors.11 
The  defendant's  object  was  legitimate — to  make  money  in  the  wholesale  business, 
and  its  means  were  legitimate — competition  in  the  retail  business.  Though  the  de- 
Law  Rev.  47.     For  comparison  of  the  Common  and  Civil  Law  on  this  point,  see 

links,  Theories  of  Tort  in  Modern  Law  (1903)  19  Law  Quart.  Rev.  19;  Walton. 
Motive  as  an  Element  in  Torts  (1909)  22  Harvard  Law  Rev.  501. 

*Mogul  S.  S.   Co.  v.  McGregor   etc.    [1892]    A.   C.  25;    Welinsky   v.   Hillman 

(1920)  185  N.  Y.  Supp.  257;  Collins  v.  American  News  Co.  (1901)  34  Misc.  260,  69 
X.  Y.  Supp.  638,  aff'd  (1902)  68  App.  Div.  639,  74  N.  Y.  Supp.  1123;  Thomas  v. 
Cincinnati  etc.  Ry.  (C.  C.  1894)  62  Fed.  803;  Scott-Stafford  Opera  H.  Co.  v. 
Minneapolis  Musicians  Ass'n  (1912)  118  Minn.  410,  136  N.  W.  1092;  Transportation 
Co.  v.  Standard  Oil  Co.   (1902)   50  West  Va.  611,  40  S.  E.  591;  Dels  v.   Winjree 

(1894)  6  Tex.  Civ.  App.  11.  25  S.  W.  50;  see  note  (1904)  62  L.  R.  A.  673. 

3  See  Holmes,  Privilege.  Malice  and  Intent  (1894)  8  Harvard  Law  Rev.  1.  The 
discussion  of  justification  and  the  "legitimacy"  of  interest  is  beyond  the  scope  of 
this   note. 

•»  Ibid.,  p.  5. 

*Bohn  Mfg.  Co.  v.  Hollis  (1893)  54  Minn.  223,  55  N.  W.  1119;  South  Royolton 
Bk.  v.  Suffolk  Bk.  (1854)  27  Vt.  505;  Passaic  Print  Works  v.  Ely  &  Walker  etc.  Co. 

C.  A.  1900)  105  Fed.  163. 

••On-  v.  Home  Mutual  Ins.  Co.   (1857)    12  La.  Ann.  255;  7.   &  G.  N.  Ry.  v. 
>ood  (1893)  2  Tex.  Civ.  App.  76,  21  S.  W.  559;  Heywood  v.  Tillsou   (1883) 
75  Me    225;  but  see  infra,  footnote  12. 

-Malum  v.  Brown  (N.  Y.  1835)  13  Wend.  261;  Falloon  v.  Schilling  (1883)  29 
Kan.   292. 

-  Tuttle  v.  Buck  (1909)  107  Minn.  145.  119  X.  W.  946;  see  (1909)  9  Columbia 
Law  Rev.  455. 

v.  Duncan-Schell  Furniture  Co.  (1913)  163  Iowa  106.  143  N.  W.  482. 

"Holmes,  op.  cit..  p.  3;  Anonymous  (1410)  Y.  B.  11  Hen.  IV,  pi.  21,  f.  47, 
1  Ames  &  Smith.  Cases  on  Torts  (3rd  ed.  1910)  758. 

11  Dunshee  v.  Standard  Oil  Co.  (1911)  152  Iowa  618.  132  X.  W.  371. 
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fendant's  ultimate  object  was  the  furtherance  of  its  interests  as  a  competitor  in 
the  wholesale  business,  in  its  relation  to  the  plaintiff  it  was  engaged  in  a  bargain- 
ing struggle,  in  which  different  policies  come  into  play.  The  case  illustrates  the 
inadequacy  of  any  general  rules  as  to  justification  and  that  each  case  must  be  con- 
sidered on  its  own  facts. 

Similarly  it  is  tortious  for  an  employer  to  discharge  his  employees  because 
they  trade  with  the  plaintiff,12  unless  there  is  sufficient  justification,13  and  the 
policy  in  favor  of  freedom  of  contract  will  not  suffice.14  Nor  may  the  discharge  of 
an  employee  be  unjustifiably  procured.15  Finally,  it  has  been  held  to  be  a  tort  to 
erect  a  fence  on  one's  own  land  for  the  sole  purpose  of  shutting  out  the  light 
from  another's  window.16  Many  cases  apparently  in  accord  with  this  theory  of 
torts  may  perhaps  be  distinguished  as  involving  conspiracy.17 

In  the  case  of  American  Bank  &  Trust  Co.  v.  Federal  Bank,18  the  Supreme 
Court  unanimously  held  that  the  plaintiff  bank  was  entitled  to  an  injunction  re- 
straining the  Federal  Reserve  Bank  from  attempting  to  force  it  into  the  Federal 
Reserve  system19  by  accumulating  checks  drawn  on  the  plaintiff,  and  then  present- 
ing them  in  such  large  amounts  as  to  necessitate  the  maintenance  of  excessive 
cash  reserves.  This  case  is  almost  identical  with  South  Royalton  Bank  v.  Suffolk 
Bank,20  which  held  that  such  action  was  no  tort.  The  court  in  the  latter  case  took 
the  position  that  the  case  was  but  "the  ordinary  one  of  a  creditor  calling  upon  his 
debtor  for  his  pay,  at  a  time  and  at  a  place  and  in  a  manner  to  which  the  debtor 
has  no  right  to  make  objection"  and  that  "motive  alone  is  not  enough  to  render 
the  defendants  liable  for  doing  those  acts  which  they  had  a  right  to  do."  On  the 
other  hand,  in  the  Federal  Reserve  Case,  the  court  said,  per  Mr.  Justice  Holmes, 
that  the  right  of  the  defendant  to  collect  the  checks  was  not  absolute,  but  qualified, 
and  not  to  be  exercised  for  the  purpose  of  injuring  the  plaintiff.  The  United 
States  Supreme  Court  thus  definitely  answered  the  question  in  the  affirmative.  The 
Vermont  case,  on  its  face,  seems  directly  contra,  but  is  distinguishable  on  the 
ground  that  the  paries  were  competitors.21 

In  the  recent  case  of  Beardsley  v.  Kilmer  (App.  Div.  3rd  Dep't  1922)  193  N.  Y. 
Stipp.  285,  New  York  took  a  different  view  of  the  question.  The  defendant  was 
a  manufacturer  of  patent  medicines.  The  plaintiff  had  been  the  editor  and  part 
owner  of  a  newspaper  and  as  such  had  derisively  commented  upon  the  defendant 
and  his  products.  The  defendant  started  a  rival  paper  with  the  avowed  purpose 
of  ruining  the  plaintiff's  publication.  In  this  he  was  successful,  the  plaintiff  being 
forced  out  of  business.  The  Appellate  Division  held  that  it  was  not  error  for  the 
trial  judge  to  dismiss  the  complaint  after  the  foregoing  facts  had  been  shown. 

This  case  is  thus  apparently  contrary  to  the  weight  and  tendency  of   the  au- 

™Hutton  v.  Waiters  (1915)  132  Term.  527,  179  S.  W.  134;  Graham  v.  St. 
Charles  Street  R.  R.  (1895)  47  La.  Ann.  214,  16  So.  806;  47  La.  Ann.  1656,  18  So. 
707. 

™Robison  v.   Texas  Pine  Land  Ass'n    (Tex.   Civ.  App.   1897)    40   S.   W.  843. 

14  But  see  supra,  footnote  6. 

15  London  Guaranty  Co.  v.  Horn  (1903)  206  111.  493,  69  N.  E.  526;  cf.  Vanars- 
dalc  v.  Laverty  (1871)  69  Pa.  103. 

16  Burke  v.  Smith  (1888)  69  Mich.  380;  contra,  Mohan  v.  Brown,  supra. 
footnote  7 ;  cf.  Falloon  v.  Schilling,  supra,  footnote  7. 

17  Sultan  v.  Star  Co.  (1919)  106  Misc.  43,  174  N.  Y.  Supp.  52;  Hazvardcn  v. 
Youghiogheny  &  Lehigh  Coal  Co.  (1901)  111  Wise.  545,  87  N.  W.  472;  Brtz  v. 
Produce  Exchange  (1900)  79  Minn.  140,  81  N.  W.  737;  Webb  v.  Drake  (1890)  52 
La.  Ann.  290. 

«  (1921)  256  U.  S.  350,  41  Sup.  Ct.  4'  9. 

19  The  court  did  not  think  that  there   was   any  policy   in   favor  of  this  object. 

20  Supra,  footnote  5. 

21  Cases  cited  supra,  footnote  5. 
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thorities.  However,  the  situation  was  not  one  where  the  defendant  was  motivated 
solely  hy  malice.-'-  as  was  the  case  in  Tattle  v.  Buck,23  The  defendant's  motive,  at 
least  in  part,  was  to  protect  his  drug  business  and  his  act  may  therefore  have  been 
justified,  as  done  in  pursuit  of  a  "legitimate  interest  of  his  own."-'1 

It  thus  seems  fairly  well  settled  that  the  intentional  infliction  of  temporal  dam- 
age for  which  there  is  no  justification,  is  a  tort,  although  the  act  was  otherwise  law- 
ful. This  question  still  remains,  however ;  under  all  the  circumstances  of  the  case, 
will  the  court  consider  the  ultimate  motive,  as  opposed  to  the  immediate  object  of 
the  defendant  a  justification?  The  failure  to  distinguish  clearly  between  the  two 
questions  involved  has  led  to  much  confusion  of  language  in  the  decisions. 

22  See  Aikens  v.  Wisconsin  (1904)  195  U.  S.  194,  203,  25  Sup.  Ct.  3,  where 
Holmes.  /.,  interpreted  "maliciously  injuring  to  import  doing  a  harm  malevolently 

for  the  sake  of  the  harm  as  an  end  in  itself,  and  not  merely  as  a  means  to  some 
further  end  legitimately  desired."  Cf.  Cropsey,  /.,  in  Sapcrstcin  v.  Berman  (1922) 
195  N.  Y.  Supp.  1,  3 :  "People  should  not  live  merely  to  annoy  their  neighbors, 
and  those  who  do  things  solely  for  that  purpose  should  be  enjoined." 

23  Supra,  footnote  8. 

24  See  supra,  footnotes  2.  3. 
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The  Uniform  Limited  Partnership  Act.* — At  common  law  co-enterprisers 
are  subject  to  unlimited  liability  for  the  obligations  of  the  association.  The  de- 
sire for  some  form  of  organization  where  this  liability  is  limited,  lead  to  the  in- 
stitution of  corporations.  Similarly,  limited  partnerships,  where  one  or  more 
of  the  co-enterprisers  are  relieved  of  unlimited  liability,  were  introduced.  These 
are  wholly  the  creations  of  statute,1  originated  because  of  the  needs  of  new  or 
expanding  commercial  ventures  for  increased  capital.  Men  able  and  willing  to 
invest  a  share  of  their  wealth  in  partnership  ventures  were  deterred  by  the  fear  of 
unlimited  liability.  To  protect  them  the  first  limited  partnership  statutes  were 
passed-2  On  the  other  hand,  legislatures  were  influenced  by  the  ever-present  desire 
to  safeguard  the  interests  of  third  parties  dealing  with  an  association  and  relying 
not  only  upon  the  joint  assets,  but  also  upon  the  individual  resources  of  the  com- 
ponent members.  Previous  statutes  have  been  so  greatly  influenced  by  this  latter 
consideration  that  almost  all  have  subjected  the  special  partner  to  the  strictest 
compliance  with  all  the  terms  of  the  statute,  and  unlimited  liability  for  slight  trans- 
gressions, whether  made  by  himself  or  others.  None  has  gone  so  far  to  effectuate 
the  primary  purpose  of  such  laws  and  give  real  protection  to  the  limited  partner, 
while  at  the  same  time  protecting  creditors,  as  has  the  Uniform  Limited  Part- 
nership Act. 

The  partnership  law  of  New  York3  will  be  affected  in  many  particulars  by 
the  adoption  of  the  new  Act.  A  much  more  detailed  certificate  of  organization  is 
provided  for 4  than  under  the  old  law.5  Not  only  must  it  set  forth  the  name, 
location,  character,  and  term  of  existence  of  the  enterprise,  with  the  names  and 
contributions  of  each  partner  as  heretofore,  but  it  also  may  embody  clauses  as  to 
future  contributions,  the  return  of  those  made,  the  priority  of  such  payment,  and 
also  concerning  the  substitution  and  addition  of  limited  partners  in  the  future, 
and  the  right  of  the  general  partners  to  continue  the  business  after  the  death  of 
one  of  the  members.  Formerly  this  certificate  had  to  be  filed  in  each  of  the  sev- 
eral counties  where  the  partnership  had  a  place  of  business  ;R  now  filing  is  re- 
quired only  in  the  office  of  the  clerk  of  the  county  where  the  principal  office  is 
located.7      An    affidavit    as    to    the    contribution    of    the    limited    partners    was    a 

*  On  April  13th,  1922,  the  Uniform  Limited  Partnership  Act  was  enacted  by 
the  New  York  State  Legislature  to  take  effect  immediately.  Partnership  Law, 
Art.  8.  covering  limited  partnerships,  is  repealed  and  the  Uniform  Act  is  in- 
serted in  its  place.  N.  Y.,  Laws  1922,  c.  640.  With  the  exception  of  the  num- 
bering of  the  sections  the  Act  adopted  is  without  variation  that  prepared  by  the 
Committee  on  Commercial  Law  of  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws  and  approved  by  the  parent  body  in  1916.  See  Terry,  Uni- 
form State  Laivs  (1920)  533-47.  The  Act  is  at  present  in  force  in  thirteen 
jurisdictions,  the  others  being  Alaska,  Illinois,  Pennsylvania.  Maryland,  Virginia, 
Tennessee,  Idaho,  Iowa,  Minnesota,  New  Jersey,  Wisconsin  and  Utah.  For  a 
good  general  discussion  of  the  Act  with  particular  reference  to  the  law  of  Penn- 
sylvania, see  Lewis,  The  Uniform  Limited  Partnership  Act  (1917)  65  Univ.  of 
Pa.  Law  Rev.  715. 

The  general  nature  of  a  limited  partnership  is  discussed  in  (1922)  22 
Columbia  Law  Rev.  576. 

!See  Moorhcad  v.  Seymour  (1901)  77  N.  Y.  Supp.  1050,  1054;  Burdick, 
Partnership    (3rd  ed.  1917)    3S3. 

2  See  Moorhcad  v.  Seymour,  supra,  footnote  1,  1055;  Clapp  v.  Laccv  (1868) 
35  Conn.  463,  466. 

3N.  Y.  Laws  1919,  c.  408.  4§  91— Uniform  Act  §  2.  »§  90. 

6  Ibid. 

7§  91    (1)    (b)— Uniform  Act  §  2   (1)    (b). 
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prerequisite  to  formation,8  but  this  provision  no  longer  appears9  nor  is  the  re- 
quirement of  publication  continued.10  Finally,  the  certificate  need  no  longer 
affirm  that  all  the  signatories  are  of  full  age.11 

By  the  Act  of  1919  limited  partnerships  were  expressly  forbidden  to  carry 
on  either  the  banking  or  insurance  business.12  Now  they  "may  carry  on  any  busi- 
ness which  a  partnership  without  limited  partners  may  carry  on,"13  and  the 
field  in  which  general  partnerships  may  engage  is  not  limited  by  the  Partnership 
Law.  The  same  policy  for  excluding  limited  partnerships  from  the  banking  and 
insurance  fields  being  present  today,  it  seems  unlikely  that  their  entrance  therein 
will  now  be  permitted,  the  prohibition  coming,  however,  from  the  banking  and 
insurance  laws,  rather  than   from  partnership  legislation. 

One  of  the  most  vital  changes  made  is  that  allowing  the  special  partner  to 
make  his  contribution  either  in  cash  or  other  property.14  In  New  York  and  most 
other  jurisdictions,  cash  only  was  acceptable,15  and  this  provision  was  strictly  con- 
strued by  many  courts.16  Services  are  still  excepted,17  undoubtedly  as  their 
value  is  not  capable  of  exact  estimation,  and  as  they  are  not  available  to  creditors 
in  case  of  non-payment  of  partnership  obligations.  This  change  is  a  salutary  one, 
widening  the  field  of  potential  investors. 

Additional  limited  partners  may  be  admitted  by  recording  such  admission 
in  the  filed  certificate.18  Also,  a  general  partner  may  now  make  contributions  in 
respect  to  which  he  shall  have  the  same  rights  against  other  partners  as  if  he 
were  a  limited  partner.19  At  the  expiration  of  the  terms  stated  in  the  certificate,20 
or  on  the  death,  retirement,  or  insanity  of  a  general  partner,  the  partnership  is 
dissolved  unless  continued  under  a  stipulation  in  the  certificate,  or  with  the 
consent  of  all  members.21  All  changes  must  be  recorded  with  the  original  certifi- 
cate and  the  requirements  for  cancellation  and  amendment  are  set  out  in  detail 
in  the  Act.22  Provision  is  also  made  for  existing  partnerships  to  comply  with  the 
new  provisions   if   they   so  desire.23 

The  position  of  the  special  partner  has  been  changed  from  that  of  a  general 
partner  with  certain  immunities  to  that  of  an  investor — in  no  sense  a  partner  in 
the  legal  contemplation  of  that  term.  Protection  is  extended  to  him  both  ex- 
pressly and  by  implication.  §  117  states  that  the  Act,  although  in  derogation  of 
the  common   law,   shall   be   liberally   construed    so   as   to   effectuate   its   purposes.24 

8§  91. 

9  The  same  purpose  is  realized,  as  the  certificate  which  contains  a  description 
of  the  limited  paFtners'  contributions,  must  be  sworn  to.  10  §  92. 

11  Partnership  Law  (Old)  §  90,  3.  A  limited  partnership  is  not  defective  be- 
cause one  of  the  partners  is  not  of  age.  Continental  Nat.  Bk.  v.  Strauss  (1893) 
137  N.  Y.  148,  32  N.  E.  1066;  cf.  Parker  v.  Oakley  (Tenn.  1900)  57  S.  W.  420 
(general  partnership).  But  as  the  infant  may  repudiate  his  contract  obligation 
the  notice  given  by  the  old  law  seems  desirable. 

12  §  90.  13§  92— Uniform  Act  §  3. 

14  §§  93;  91  (1)    (a)  VI— Uniform  Act  §§  4;  2  (1)    (a)  VI. 

15  §§  90,  91;  see  Gilmore,  Partnership    (1911)   606-7. 

16  See  (1922)  22  Columbia  Law  Rev.  578,  footnote  21. 
it  §  93_Uniform  Act  §  4. 

18  Partnership  Act    (Old)    §   101;    (New)    §  97— Uniform  Act  §  8. 

19  §  101 — Uniform  Act  §  12.  This  is  a  new  provision  and  one  that  will  not 
'  ndanger  firm  creditors,  as  such  a  party  is  made  subject  to  all  the  restrictions  of 
a  general  partner,  while  his  rights  in  respect  to  his  contribution  are  available  only 
against  the  other  members. 

20§  91    (1)    (a)   V— Uniform  Act  §  2   (1)    (a)   V. 

21  §  109— Uniform  Act  §  20.  22  §  114— Uniform  Act  §  25. 

23  §  119— Uniform  Act  §30.  The  change  is  not  required,  and  if  not  made,  a 
previously  formed  limited  partnership  is  to  be  conducted  as  if  this  article  had  not 
been  passed. 

24  See    (1922)   22  Columbia   Law   Rev.  577,   footnote   14. 
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"Substantial  compliance"  with  the  provisions  for  formation  is  declared  to  be 
sufficient.25  Formerly  the  limited  partner  was  liable  generally  for  any  non- 
compliance with  the  Statute,  regardless  of  whether  it  caused  damage  to  third 
parties  or  whether  it  was  caused  by  his  own  misfeasance  or  nonfeasance,2"  that 
of  a  general  partner,27  or  even  of  a  third  party.28 

The  Uniform  Act  does  not  hold  him  to  such  strict  accountability.  In  general 
he  is  not  liable  unless  he  takes  part  in  the  control  of  the  business.29  Of  par- 
ticular importance  is  §  100  concerning  a  party  who  erroneously  but  in  good  faith 
believes  he  has  become  a  special  partner.  No  general  liability  attaches  to  him 
if,  on  learning  of  his  mistake,  he  immediately  renounces  his  profits  or  other 
compensation.  If  there  is  a  false  statement  in  the  certificate,  under  §  95  he  Is 
liable  only  if  he  had  knowledge  thereof  at  the  time  of  signing  or  thereafter 
but  within  time  to  file  a  petition  for  amendment  or  cancellation  before  a 
creditor    relied   on    the    misstatement. 

Although  general  control  of  the  business  is  left  in  the  hands  of  the  general 
partners,  their  actions  without  the  consent  of  all  the  special  partners  are  specific- 
ally prohibited  in  many  respects.30  The  limited  partner  has  a  right  at  all  times 
to  complete  information  in  regard  to  the  firm's  business,  to  a  formal  accounting 
whenever  reasonable,  and  to  a  dissolution  and  winding  up  by  order  of  the  court.31 

The  attractiveness  of  limited  partnerships  to  investors  is  greatly  increased 
by  §  105.  Contrary  to  all  previous  legislation  on  the  subject,  the  present  Act 
permits  the  withdrawal  of  the  special  partner's  contribution  if  so  provided  in  the 
certificate.32  Details  are  also  given  for  the  assignment  of  his  interest  and  the 
substitution  in  his  place  of  his  assignee  as  a  limited  partner.33  He  may  make  loans 
or  transact  other  business  with  the  firm  as  a  third  party.34  He  is  not  a  proper 
party  to  proceedings  by  or  against  the  partnership  unless  their  object  is  to  en- 
force a   limited  partner's   right  or   liability.35 

General  creditors  are  still  amply  protected.36  For  any  breach  of  the  Statute 
to  which  the  special  partner  was  privy  he  is  subjected  to  unlimited  liability  as 
if  he  were  a  general  partner.37  His  liability  to  the  firm  may  not  be  waived  to  the 
detriment  of  creditors.38  In  settling  accounts,  he  yields  priority  to  all  except  gen- 
eral partners.39  No  partnership  property  may  be  held  by  a  limited  partner  as 
security,40  nor  may  a  release,  payment  or  conveyance  be  made  to  him  if  the  con- 
cern's assets  are  insufficient  to  satisfy  third  parties.41 

It  is  unfortunate  for  the  best  interests  of  uniform  legislation  that  the  notation 
of   the   Uniform   Act   was   not   retained.42     This   might   easily   have   been   done   by 

25  §  91    (2)— Uniform  Act  §  2   (2).  2«  §§  94,   97.   99,    100. 

27  Strang  v.  Thomas  (1902)   114  Wis.  599,  91  N.  W.  237. 

28  Smith  v.  Argall   (N.  Y.  1844)   6  Hill  479,  aff'd   (1846)   3  Denio  435. 

29  §  96— Uniform  Act  §  7.  30  §  98— Uniform  Act  §  9. 

31  §  99  (1)— Uniform  Act  §  10  (1). 

32  Unless  specifically  provided  in  the  certificate,  or  by  agreement  of  all  mem- 
bers, the  return  may  be  only  in  cash,  regardless  of  the  nature  of  the  original  con- 
tribution.    §  105    (3)— Uniform  Act  §  16   (3). 

33  §  108— Uniform  Act  §   19.  34  §102— Uniform  Act  §  13. 

35  §  115— Uniform  Act  §  26. 

36  Creditors  of  the  special  partner  are  also  protected.  Although,  once  having 
made  his  contribution,  title  thereto  passes  to  the  partnership  from  the  special  part- 
ner, his  interest  may  be  charged  by  a  creditor  through  appropriate  court  pro- 
cedure.    §  111 — Uniform     Act  §  22. 

37  §§  95,  100— Uniform  Act  §§  6,  11.  38  §  106  (3)—  Uniform  Act  §  17  (3). 

39  §112— Uniform  Act  §  23. 

40  §  102— Uniform  Act  §  13. 

41  Ibid. 

42  A  vigorous  argument  against  changes  in  uniform  legislation,  with  particular 
reference  to  the  Uniform  Limited  Partnership  Act  in  Iowa  is  found  in  Perkins, 
Uniform  Legislation    (1920)   6  Iowa  Law  Bui.   1. 
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making  it  a  separate  law  or  adopting  it  m  toto  as  §  90  of  the   Partnership  Law 
It  is  evidence  of  a  commendable  trend,  however,  that  the  Act  is  otherwise   un 
changed,  that  it  is  to  be  cited  as  the  Uniform  Limited  Partnership  Act  «  and  that 
another  uniform  law  was  enacted  on  the  same  day.44 


43  §  116— Uniform  Act  §  27 


44  Uniform  Conditional  Sales  Act.     N.  Y    Laws  19"    r    M?      R™  .    i  *  -i  J 
analysis,  see  (1922)  22  Columbia  Law  Rev.  584  ~     F°r  a  dctaiIed 


REGENT  DECISIONS 

Attorney  and  Client — Partnership — Liability  for  Misapplication  of  Funds. — 
The  plaintiff  was  a  client  of  the  defendants  who  were  co-partners  engaged  in  the 
practice  of  law.  One  of  the  members  of  the  defendant  firm  embezzled  money 
of  the  plaintiff  received  by  the  firm  in  the  course  of  its  business.  The  other  mem- 
bers of  the  firm  had  no  knowledge  of  the  crime  or  participation  in  its  fruits. 
In  a  bill  to  account,  held,  for  the  plaintiff.  Model  Building  &  Loan  Ass'n  v. 
Reeves  (App.  Div.  1st  Dept.  1922)  114  Misc.  137,  194  N.  Y.  Supp.  383. 

If  a  firm  in  the  course  of  its  business  receives  money  which  is  misappro- 
priated by  one  of  the  partners  while  in  the  firm's  custody,  the  innocent  partners  are 
individually  liable  to  the  defrauded  party.  Plumer  v.  Gregory  (1874)  L.  R.  18 
Eq.  621;  Clark  v.  Ball  (1905)  34  Colo.  223,  83  Pac.  529;  see  Uniform  Partner- 
ship Act,  §  14,  b.  It  has  been  held  in  New  York  that  such  a  misapplication 
is  the  individual  wrong  of  the  absconder,  and  not  binding  on  the  firm,  since  the 
tort  was  not  committed  in  the  course  of  the  firm  business  nor  for  its  benefit. 
Wrynn  v.  Pistor  (1910)  141  App.  Div.  104,  125  N.  Y.  Supp.  970.  The  action  there 
entailed  civil  arrest  and  a  reluctance  to  subject  innocent  persons  to  imprisonment 
probably  influenced  the  decision.  See  Stewart  v.  Levy  (1868)  36  Cal.  159.  But  the 
reasoning  of  the  case  is  incorrect  and  is  inconsistent  with  the  instant  case.  A 
partner's  liability  for  the  tortious  acts  of  his  co-partner  is  determined  by  princi- 
ples of  agency.  See  Pollock,  Digest  of  the  Law  of  Partnership  (11th  ed.  1920) 
53.  It  is  not  a  prerequisite  to  a  principal's  liability  for  his  agent's  fraudulent  acts 
committed  within  the  scope  of  his  employment  that  the  agent  intended  to  confer 
any  benefit  on  the  principal.  Lloyd  v.  Grace  Smith  Co.  [1912]  A.  C.  716.  A 
partner  moreover  is  liable  for  other  torts  committed  by  his  co-partner  in  the 
course  of  the  partnership  business  even  though  no  benefit  accrues  to  him.  Gris- 
wold  v.  Haven  (1862)  25  N.  Y.  595;  Monmouth  College  v.  Dockery  (1912)  241 
Mo.  522,  145  S.  W.  785.  Thus  there  seems  no  valid  reason  for  limiting  a  partner's 
liability  merely  because  the  defaulter  at  the  time  of  conversion  was  not  acting  in 
the  interests  of  the  firm,  so  long  as  the  money  was  received  by  the  firm  in  the 
course  of  its  business.  The  instant  case  arose  before  the  adoption  of  the  Uni- 
form Partnership  Act  in  New  York,  but  the  result  would  be  the  same  thereunder. 
See  (1919)   N.  Y.  Partnership  Law,  §  25   (2). 

Banks  and  Banking — Cashier's  Check — Preferred  Claim. — The  plaintiff  held 
a  trade  acceptance  of  one  X  which  was  sent  to  the  defendant  bank  for  collection. 
X,  who  was  a  depositor  in  the  defendant  bank  with  -ample  funds,  paid  the  draft  by 
check.  The  check  was  charged  to  the  account  of  X  and  the  bank  mailed  a 
cashier's  check  on  itself  to  the  bank  through  which  collection  was  made.  Before 
the  cashier's  check  in  the  usual  course  of  business  had  been  presented  for  pay- 
ment, the  defendant  bank  failed.  Held,  plaintiff  entitled  to  preference  over  gen- 
eral creditors.  Goodyear  Tire  &  Rubber  Co.  v.  Hanover  State  Bk.  (Kan.  1922) 
204  Pac.  992. 

Where  paper  is  endorsed  to  a  bank  for  collection,  the  bank  is  trustee  of  it 
until  collected.  See  Lippitt  v.  Thames  Loan  &  Tr.  Co.  (1914)  88  Conn.  185,  202, 
90  Atl.  369.  After  collection,  in  the  absence  of  any  special  arrangement,  the 
bank  becomes  a  debtor.  Lippitt  v.  Thames  Loan  &  Tr.  Co..  supra.  The  ordi- 
nary presumption  that  a  bank  becomes  a  debtor  after  collection,  may  be  overcome 
by  evidence  of  an  agreement  that  the  bank  is  to  hold  the  proceeds  of  collection  as 
a  trust   fund.     Sherwood  v.   Savings  Bk.    (1894)    103    Mich.    109,    61    N.   W.   352. 
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The  insolvency  of  a  sub-agent  bank  holding  paper  for  collection  terminates  its 
agency  and  the  proceeds  of  paper  thereafter  collected  are  held  by  it  as  a  trust 
fund.  Manufacturers'  Nat.  Bk.  v.  Continental  Bk.  (1889)  148  Mass.  553,  20 
N.  E.  193.  But  if  the  collection  is  made  before  insolvency,  the  bank  is  merely  a 
debtor.  Tcrhune  v.  Bank  of  Bergen  County  (1881)  34  N.  J.  Eq.  367.  It  is  diffi- 
cult to  accede  to  the  view  of  the  court  in  the  instant  case  for  two  reasons;  first, 
it  is  contrary  to  the  general  rule  that  a  bank  holding  paper  for  collection  becomes 
a  debtor  after  collection ;  second,  assuming  the  bank  to  be  a  fiduciary,  there  is  no 
res  that  can  be  the  subject  of  the  trust.  Where  the  deposit  to  effect  payment  of 
paper  presented  for  collection  is  made  by  charging  the  amount  to  the  depositor  at 
the  bank,  the  assets  of  the  bank  are  not  increased.  The  liabilities  are  merely  de- 
creased and  the  depositor  is  not  entitled  to  priority.  People  v.  Merchants  etc.  Bk. 
(1879)  78  N.  Y.  269.  In  the  instant  case  no  specific  money  or  other  res  had 
been  actually  set  apart  as  the  subject  matter  of  the  trust.  The  bank  had  merely 
transferred  an  obligation  from  the  depositor  to  the  plaintiff.  The  rights  of  the 
plaintiff  could  be  protected  under  the  rule  that  an  agent  for  collection  is  a 
guarantor  of  the  solvency  of  its  sub-agent  for  the  purpose  of  collection.  Baldwin's 
Bank  v.  Smith  (1915)  215  N.  Y.  76,  109  N.  E.  138. 

Constitutional  Law — Privileges  and  Immunities — Dower. — An  Oregon  statute 
limited  the  dower  rights  of  a  non-resident  wife  to  lands  of  which  her  husband 
died  seized.  Held,  that  such  restriction  upon  dower  is  constitutional.  Ferry  v. 
Spokane,  Portland  &  Seattle  Ry.   (1922)  42  Sup.  Ct.  358. 

The  right  of  dower  in  real  property  is  determined  by  the  laws  of  the  state  in 
which  the  property  is  situated.  Thomas  v.  Wood  ct  al.  (C.  C.  A.  1909)  173  Fed. 
585.  While  it  remains  inchoate,  it  is  entirely  under  the  legislative  control.  Ben- 
nett v.  Harms  (1881)  51  Wis.  251,  8  N.  W.  454.  The  legislature  may  alter,  di- 
minish or  entirely  abolish  it.  See  Rumsey  v.  Sullivan  (1914)  166  App.  Div.  246, 
247,  150  N.  Y.  Supp.  287.  The  privileges  and  immunities  protected  by  Art.  4, 
§  2  and  the  Fourteenth  Amendment  of  the  Federal  Constitution  are  those  pertaining 
to  citizenship,  both  state  and  federal.  Maxwell  v.  Bugbee  (1919)  250  U.  S.  525, 
40  Sup.  Ct.  2.  The  Fourteenth  Amendment  does  not  prohibit  a  reasonable  classi- 
fication of  persons  and  things  for  the  purpose  of  legislation.  Atchison,  Topeka 
etc.  R.  R.  v.  Matthews  (1899)  174  U.  S.  96,  19  Sup.  Ct.  609.  The  statute  in  the 
instant  case,  which  was  passed  for  the  security  of  titles  and  the  protection  of 
innocent  purchasers  against  a  non-resident  wife  whose  very  existence  might  well 
be  unknown,  is  a  reasonable  classification  under  this  amendment.  Statutes  sub- 
stantially similar  to  the  one  in  question  have  previously  been  sustained.  See 
Buffington  v.  Grosvcnor  (1891)  46  Kan.  730,  27  Pac.  137;  Atkins  v.  Atkins  (1885) 
18  Neb.  474,  25  N.  W.  724. 

Contracts — Consideration — Effect  oe  Inadequacy. — The  plaintiff  contracted  to 
convey  her  interest  in  land  worth  several  hundred  dollars  for  $100  to  her  husband's 
sister.  In  an  action  to  set  aside  the  contract  on  the  ground  of  fraud,  held,  for  the 
plaintiff.  If  the  consideration  is  grossly  inadequate,  very  little  additional  evidence 
of  fraud  is  required  to  authorize  a  rescission.  Anderson  v.  Anderson  (Ky.  1922) 
240  S.  W.  1061. 

It  is  a  time-honored  principle  of  the  law  of  contracts  that  a  court  will  not  in- 
quire into  the  adequacy  of  consideration,  if  a  consideration  is  present.  Brooks  v. 
Haigh  (1840)  10  A.  &  E.  309;  see  Ga  Nun  v.  Palmer  (1916)  216  N.  Y.  603,  609, 
111  N.  E.  223.  To  this  general  rule,  there  are  various  exceptions  which  include 
cases  where  money  is  given  in  exchange  for  a  promise  to  pay  money,  Shepherd  & 
Co.  v.  Rhodes  (1863)   7  R.  I.  470,  where  land  is  conveyed  by  an  heir  expectant  or 
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reversioner,  see  Davidson  v.  Little  (1853)  22  Pa.  St.  245,  251;  McClure  v.  Raben 
( 1890)  125  Ind.  139,  25  N.  E.  175,  where  bastardy  proceedings  are  compromised, 
Burr  v.  Phares  (1917)  81  W.  Va.  160,  94  S.  E.  30;  see  (1918)  18  Columbia  Law 
Rev.  274,  and  where  specific  performance  is  demanded.  3  Williston,  The  Law  of 
Contracts  (1920)  2549;  (1909)  9  Columbia  Law  Rev.  68.  Mere  inadequacy  of 
consideration  is  not  ground  for  rescinding  a  contract.  ATichols  v.  Roach  (1917) 
276  111.  388,  114  N.  E.  914.  But  if  the  inadequacy  is  so  gross  as  to  be  clearly 
demonstrative  of  fraud,  the  inadequacy  in  effect  may  be  ground  for  rescission. 
Stephens  v.  Ozbourne  (1901)  107  Tenn.  572,  64  S.  W.  902;  Johnson  v.  Woodworth 
(1909)  134  App.  Div.  715,  119  N.  Y.  Supp.  146;  Hume  v.  United  States  (1889) 
132  U.  S.  406,  10  Sup.  Ct.  134.  Even  in  such  cases,  it  is  the  fraud  and  not  the 
inadequacy  of  consideration  which  constitutes  the  ground  for  rescission.  See 
Blake  v.  Blake  (1858)  7  Iowa  46,  51.  How  flagrant  such  disproportion  must  be  to 
be  held  decisive  evidence  of  fraud  is  indeterminate,  but  it  must  be  so  enormous  that 
no  reasonable  man  in  his  full  senses  would  have  assented.  See  Stephens  v. 
Ozbourne,  supra,  574.  Moreover,  inadequacy  of  consideration  coupled  with  other 
inequitable  circumstances,  such  as  the  abuse  of  a  confidential  relationship,  Wor- 
viack  v.  Rogers  and  Pullcn  (1850)  9  Ga.  60;  Rogers  ct  al.  v.  Brightman  (1914) 
189  Ala.  228,  66  So.  71,  disparity  of  mental  ability,  McKinnon  v.  Henderson  (1916) 
145  Ga.  373,  89  S.  E.  415,  or  undue  advantage,  Swan  v.  Talbot  (1907)  152  Cal. 
142,  94  Pac.  238,  furnishes  ground  for  equitable  interposition.  Since,  in  the 
instant  case,  a  confidential  relationship  existed  between  the  parties  rescission  was 
properly  granted,  but  the  disproportion  between  the  consideration  given  and  the 
value  of  the  property  does  not  seem  sufficiently  great  to  warrant  its  being  termed 
"gross." 

Corporations — Liability  of  Directors  Upon  Dissolution — Joinder  of  Parties. — 
While  the  plaintiff's  breach  of  contract  suit  was  pending  the  defendant  corpora- 
tion was  dissolved  and  its  assets  distributed  among  the  directors,  with  no  pro- 
vision for  payment  of  the  plaintiff's  claim.  On  a  motion  to  join  the  directors  as 
parties  defendant,  held,  where  recovery  from  the  corporation  is  impossible,  the  plain- 
tiff need  not  pursue  his  legal  remedy  to  judgment,  but  may  at  once  join  the  di- 
rectors. Sherill  Hardwood  Lumber  Co.  v.  New  York  Bottle  Box  Co.  (Sup.  Ct., 
Sp.  T.  1922)   118  Misc.  636,  195  N.  Y.  Supp.  22. 

At  common  law  the  dissolution  of  a  corporation  terminated  its  power  to  sue 
or  be  sued.  See  McCulloch  v.  Norwood  (1874)  58  N.  Y.  562.  §  121  of  the  New 
York  Code  of  Civil  Procedure,  now  §  82,  Civil  Practice  Act,  provided  against  the 
abatement  of  a  cause  of  action  by  such  a  disability  of  the  party  defendant,  and 
allowed  the  successor  in  interest  to  be  brought  in.  Under  this  statute,  after  dissolu- 
tion, suit  was  continued  against  the  directors,  Hepworth  v.  Union  Ferry  Co.  (1891) 
62  Hun  257,  16  N.  Y.  Supp.  692,  as  trustees  of  the  corporate  assets  for  stock- 
holders and  creditors,  under  1  R.  S.  601,  §§  9,  10,  now  N.  Y.  Gen.  Corp.  L.  §  35. 
The  term  creditors  was  interpreted  to  cover  all  corporate  liability.  Marstallcr  v. 
Mills  (1894)  143  N.  Y.  398,  38  N.  E.  370.  Then  by  Laws  of  1896,  c.  932,  §  57 
(now  N.  Y.  Gen.  Corp.  L.  §  221  (3)  )  the  dissolved  corporation  itself  was  con- 
tinued for  the  purpose  of  suing  and  being  sued  in  the  process  of  winding  up  its 
affairs.  City  of  N.  Y.  v.  New  York  &  So.  Brooklyn  Ferry  Co.  (1921)  231  N. 
Y.  18,  131  N.  E.  554.  To  give  effect  to  this  statute  the  court  held  that  ordinarily 
a  contested  or  unliquidated  claim  must  be  pursued  against  the  dissolved  corpora- 
tion and  not  the  trustees  alone.  Cunningham  v.  Glauber  (1909)  133  App.  Div.  10, 
117  N.  Y.  Supp.  866.  This  case  left  the  question  of  joinder  of  directors  open. 
But  on  dissolution  corporation  assets  vest  in  the  trustees  beyond  the  reach  of 
execution    on    a   judgment   against    the   corporation.      Central    Union    Trust    Co.    v. 
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American  Ry.  Traffic  Co.  (1921)  198  App.  Div.  303,  190  N.  Y.  Supp.  674.  Reading 
the  principal  case  in  the  light  of  this  decision,  it  would  seem  that  the  directors  may 
be  joined  in  every  such  case,  on  the  ground  of  impossibility  of  satisfaction  by  the 
corporation  alone.    See  N.  Y.  Gen.  Corp.  L.  §  109. 

Corporations — Taxation — Non-Par  Value  Stock. — A  New  York  statute  pro- 
vided that  stock  without  par  value  of  foreign  corporations  doing  business  in  the 
state  should,  in  estimating  the  minimum  franchise  tax,  be  deemed  to  have  a  face 
value  of  $100.00  a  share.  The  State  Tax  Commission  computed  the  tax  of  the 
relator  on  this  basis.  In  fact  the  stock  was  worth  $8.55  a  share.  Held,  the 
statute  was  unconstitutional,  and  the  valid  previous  law  controlling,  the  tax 
should  be  determined  by  the  actual  capital  employed  within  the  state.  People  ex 
rel.  Terminal  &  Town  Taxi  Corporation  v.  Walsh  (1922)  195  N.  Y.  Supp.  184. 
A  transfer  tax  on  stock  based  on  par  value  is  constitutional.  People  ex  rel. 
Hatch  v.  Reardon  (1906)  184  N.  Y.  431,  77  N.  E.  970;  aff'd  (1907)  204  U.  S. 
152,  27  Sup.  Ct.  188.  But  one  based  on  number  of  shares  sold  regardless  of  par 
value  is  void  because  it  does  not  bear  even  a  plausible  relation  to  the  actual  value. 
People  ex  rel.  Farrington  v.  Mcnsching  (1907)  187  N.  Y.  8,  79  N.  E.  884;  see 
State  v.  Brodnax  (1910)  228  Mo.  25,  128  S.  W.  177.  Many  recent  statutes  provide 
that  non-par  value  stock  shall,  in  computing  certain  taxes,  be  deemed  to  have  a 
face  value  of  $100.00  per  share.  Del.,  Laws  1917,  p.  321  ;  N.  Y.,  Laws  1920.  c. 
640,  §  214  (7).  There  being  no  such  statute  in  Michigan,  the  Delaware  statute 
was  applied  by  the  Michigan  Court  in  computing  the  license  tax  of  a  Delaware 
corporation  doing  business  in  Michigan.  Detroit  Mortgage  Co.  v.  Secretary  of 
State  (1920)  211  Mich.  320,  178  N.  W.  697;  aff'd  on  rehearing  (1921)  211  Mich. 
326,  182  N.  W.  526.  But  other  courts  in  analogous  cases  have  declared  that  these 
taxes  should  be  based  upon  actual  value  of  assets  in  the  state,  and  have  not 
in  discovering  those  assets,  enforced  arbitral  values  imposed  by  laws  of  the 
incorporating  states.  State  ex  rel.  Standard  Tank  Car  Co.  v.  Sullivan  (1920) 
282  Mo.  261,  221  S.  W.  728;  North  American  Petroleum  Co.  v.  State  Charter  Board 
(1919)  105  Kan.  161.  181  Pac.  625.  In  the  instant  case  such  a  statute  came 
before  the  courts  in  the  enacting  state.  It  was  held  unconstitutional,  the  court 
pointing  out  that  a  law  setting  an  arbitrary  value  on  every  share  of  non-par 
value  stock,  and  then  taxing  that  value,  in  effect  taxes  the  number  of  shares 
regardless  of  actual  value.  And  this  is  unconstitutional.  People  ex  rel.  Far- 
rington v.  Mcnsching,  supra.  The  case  seems  sound  in  legal  theory  and  wise  from 
the  point  of  view  of  economics.  It  has,  moreover,  the  great  advantage  of  conform- 
ing with  the  Federal  practice;  the  National  Government  for  income  tax  purposes 
takes  into  account  only  the  actual  value  o"f  such  stock.  (1918)  Treasury  Decision 
1690  [(1918)  20  Treas.  Dec.  Intern.  Rev.  217,  §  5621;  (1921)  Digest  of  Income 
Tax  Rulings  476  (Ruling  No.  644);  452  (Ruling  No.  390);  221  (Ruling  No. 
1893)  ;  56  (Ruling  No.  1286). 

Criminal  Law — Larceny — -Value  of  Article  Immaterial. — The  defendant  was 
indicted  for  the  larceny  of  papers  that  were  of  no  substantial  intrinsic  value,  but 
were  of  value  to  the  prosecutor  because  involving  his  reputation.  On  appeal, 
held,  conviction  affirmed.  Commonwealth  v.  Weston  (Mass.  1922)  135  N.  E.  465. 
One  of  the  requirements  of  larceny  is  that  the  goods  taken  be  of  some  value. 
People  v.  J.oomis  (N.  Y.  1847)  4  Denio  380;  Moon  v.  Commonwealth  (1848)  8 
Pa.  St.  260.  By  value  is  no  longer  meant  something  of  serious  practical  importance 
as  opposed  to  mere  fancy,  but  something  desirable  to  someone.  See  3  Stephen, 
History  of  Criminal  Law  (1883)  §  43.  Since  written  instruments  have  no  in- 
trinsic value  of  their  own.  being  mere  evidences  of  a  right  which  exists  independent- 
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ly  of  the  evidence,  they  were  not  the  subject  of  larceny  at  common  law.  4  Black- 
stone,  Commentaries  *234.  By  artificial  reasoning,  the  piece  of  paper  which  con- 
tained the  evidence  of  the  debt  was  not  deemed  capable  of  being  stolen,  since  it  was 
absorbed  in  the  chose  of  action  which  was  of  a  higher  nature.  Regina  v.  Watts 
(1854)  6  Cox  C.  C.  304;  2  Russell,  Law  of  Crimes  (7th  Eng.  ed.  1910)  1264.  But  if 
the  chose  in  action  was  void,  or  if  the  debt  had  been  paid,  an  indictment  lay  for 
the  theft  of  the  piece  of  paper,  if  so  described.  Rex  v.  Clark  (1810)  Russ.  &  R. 
180;  Regina  v.  Watts,  supra;  see  People  v.  Cariclis  (1915)  29  Cal.  App.  166,  169. 
154  Pac.  1061.  Paper  not  embodying  a  chose  in  action  has  always  been  the  subject 
of  larceny,  the  trivality'  of  its  value  being  immaterial,  even  though  less  than  that 
of  the  smallest  known  coin.  See  Regina  v.  Morris  (1840)  9  Carr.  &  P.  209,  210; 
Wolverton  v.  Commonwealth  (1881)  75  Va.  909,  913.  And  this  is  true  though  it 
be  of  value  only  to  the  owner.  See  State  v.  Hinton  (1910)  56  Ore.  428,  434,  109 
Pac.  24;  contra,  Payne  v.  People  (N.  Y.  1810)  6  Johns.  103.  The  value  of  property 
which  is  not  marketable  is  determined  by  its  worth  to  the  owner.  People  v.  Mc- 
Grath  (1888)  5  Utah  525,  17  Pac.  116;  contra.  State  v.  James  (1877)  51  N.  H.  67. 
In  holding  that  goods  need  not  have  any  appreciable  or  market  value  to  be  the 
subject  of  larceny,  the  instant  case  is  clearly  sound. 

Evidence — Presumptions — Burden  of  Proof. — In  an  action  on  a  check,  the  de- 
fendant proved  that  it  was  given  in  payment  for  thirty  barrels  of  whiskey.  Held, 
for  the  defendant.  The  consideration  is  illegal  unless  legalized  by  permit.  The 
burden  is  on  the  plaintiff  to  prove  the  transaction  legal.  Adler  v.  Zimmerman 
(1922)  233  N.  Y.  431,  135  N.  E.  840. 

Every  negotiable  instrument  is  deemed  prima  facie  to  have  been  issued  for  a 
valuable  consideration.  See  N.  I.  L.  §  24.  By  the  weight  of  authority  under 
the  Negotiable  Instruments  Law,  the  defendant  has  the  burden,  not  only  of  intro- 
ducing some  evidence  of  lack  of  consideration,  but  of  ultimately  establishing  it  by 
a  preponderance  of  evidence.  Pincr  v.  Brittain  (1914)  165  N.  C.  401,  81  S.  E. 
462;  see  N.  I.  L.  §  28 ;  Brannan,  Negotiable  Instruments  Law  (3rd  ed.  1920)  95. 
Evidence  compatible  with  either  legality  or  illegality  of  the  consideration  ought 
not,  in  general,  to  destroy  the  plaintiff's  prima  facie  case,  for  if  there  are  two 
alternatives  the  law  presumes  legality.  Cincinnati  &  T.  P.  Ry.  v.  Rankin  (1916) 
241  U.  S.  319,  36  Sup.  Ct.  555;  Anderson  v.  Brie  R.  R.  (1918)  223  N.  Y.  277,  119 
N.  E.  557.  The  weight  of  this  presumption  varies.  In  criminal  law  the  prosecu- 
tion is  forced  to  establish  its  case  beyond  a  reasonable  doubt  See  Coffin  v.  United 
States  (1895)  156  U.  S.  432,  459,  15  Sup.  Ct.  394.  In  civil  cases  where  the  action  is 
predicated  on  the  criminality  of  the  defendant,  the  general  rule  is  that  the  plain- 
tiff need  only  show  a  preponderance  of  evidence.  New  York  County  Nat.  Bk.  v. 
Herrman  (1916)  173  App.  Div.  814,  160  N.  Y.  Supp.  422;  Cooper  v.  Spring  Valley 
Water  Co.  (1911)  16  Cal.  App.  17,  116  Pac.  298;  contra,  Mclnturff  v.  Insurance 
Co.  of  N.  A.  (1910)  248  111.  92,  93  N.  E.  369;  cf.  Burgill  v.  Aniol  (1920)  218  111. 
App.  466.  Where  the  act  is  made  generally  unlawful,  however,  the  presumption 
of  innocence  yields  to  the  presumption  that  what  is  true  in  general  is  true  in 
particular,  and  the  burden  of  proof  is  on  the  person  claiming  to  come  within  an 
exception.  People  v.  Clark  (1901)  61  App.  Div.  500,  70  N.  Y.  Supp.  594;  see 
Bishop,  Statutory  Crimes  (3rd  ed.  1901)  §  1051;  contra,  Davis  v.  Kuehn  (Tex. 
Civ.  App.  1909)  119  S.  W.  118.  This  rule,  as  illustrated  by  the  instant  case,  has 
the  advantage  of  practicability,  for  it  is  relatively  simple  for  the  plaintiff  if  the 
transaction  be  legal  to  prove  it  by  producing  the  permit,  since  its  existence  is 
peculiarly  within  his  knowledge.  Cf.  Harris  v.  White  (1880)  81  N.  Y.  532,  547. 
Furthermore,  the  National  Prohibition  Act  makes  possession  of  liquors  prima 
facie   evidence   of   an   intention   to   dispose   of    them    illegally.      See    National    Pro- 
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hibition  Act  (1919)  41  Stat.  317;  Rose  v.  United  States  (C.  C.  A.  1921)  27-1  Fed. 
245.  252. 

Landlord  and  Tenant — Constructive  Eviction. — A  leased  premises  to  the  plain- 
tiff who  sublet  part  thereof  to  the  defendant  for  purposes  to  which  A  assented.  A 
then  prevented  the  defendant's  use  for  such  purposes  and  the  defendant  thereupon 
abandoned  possession.  In  an  action  for  rent,  the  defendant  set  up  the  defense  of 
constructive  eviction.  Held,  for  the  defendant.  Jones  &  Brindisi  hie.  v.  Bernstein 
Bros.    (Mun.   Ct.,    Borough   of   Manhattan,   9th    Dist.,   June   Term,    1922). 

Any  disturbance  of  the  tenant's  possession  by  the  landlord  which  deprives  him 
of  the  beneficial  enjoyment  of  the  leased  premises,  provided  he  abandons  them 
within  a  reasonable  time  thereafter,  amounts  to  a  constructive  eviction,  Sully  v. 
Schmitt  (1895)  147  N.  Y.  248,  41  N.  E.  514,  and  serves  as  a  defense  to  an  action 
for  rent.  Presly  v.  Benjamin  (1902)  169  N.  Y.  377,  62  N.  E.  430.  But  this 
must  be  the  result  of  a  wrongful  act  of  commission  or  omission  on  the  part  of  the 
landlord.  Barrett  v.  Boddic  (1895)  158  111.  479,  42  N.  E.  143.  And  he  is  not  liable 
for  the  wrongful  acts  of  third  persons  not  authorized  by  him.  Gardner  v.  Keteltas 
(N.  Y.  1842)  3  Hill  330.  Where  there  is  an  eviction  by  a  title  paramount  the 
tenant  is  likewise  exonerated  from  the  payment  of  rent.  Smith  v.  Shepard  (Mass. 
1-833)  15  Pick.  147.  In  the  instant  case,  the  plaintiff  must  be  regarded  as  the 
landlord  and  the  defendant  as  the  tenant,  for  a  sublease,  as  distinguished  from  an 
assignment,  creates  a  new  estate  in  which  there  is  no  privity  of  estate  or  of  contract 
between  the  original  lessor  and  the  sub-lessee.  See  Collins  v.  Hasbrouck  (1874) 
56  N.  Y.  157,  162.  Since  the  wrongful  act  here  was  committed  by  A,  a  stranger  to 
the  lease  therefore,  and  not  by  the  plaintiff  nor  under  his  authority  or  direction, 
and  since  A's  assent  to  the  sublease  destroyed  his  claim  to  a  title  paramount,  there 
seems  to  be  no  logical  basis  for  denying  a  recovery. 

Libel  and  Slander — Innkeeper's  Liability  for  Refusing  Room  to  Marrif.d 
Couple  Without  Baggage. — The  plaintiff  and  her  husband  were  refused  accommo- 
dation at  the  defendant's  hotel  because  they  had  no  baggage.  The  plaintiff,  con- 
tending that  the  refusal  imputed  unchastity,  brought  this  action  of  slander  in  which 
the  defendant  received  a  verdict.  Coquelet  v.  Union  Hotel  Co.  (1922)  139  Md.  544, 
115  Atl.  813. 

In  general  an  innkeeper  is  bound  to  furnish  lodging  to  all  travelers  who  are 
ready  to  pay  the  proper  charges,  provided  accommodations  are  not  exhausted.  See 
Jackson  v.  Virginia  Hot  Springs  Co.  (D.  C.  1913)  209  Fed.  979,  980.  But  he  may 
enforce  such  reasonable  rules  as  are  designed  to  prevent  immorality,  drunkenness 
or  any  other  misconduct  that  would  be  offensive  to  other  guests  or  that  would 
bring  his  inn  into  disrepute.  See  DeWolf  v.  Ford  (1908)  193  N.  Y.  397,  403,  86 
N.  E.  527.  An  innkeeper  may  thus  reject  persons  with  bad  reputations,  Goodenow 
v  Travis  (N.  Y.  1808)  3  Johns.  427,  brawlers,  drunkards,  idlers.  Markham  v.  Brown 
(1837)  8  N.  H.  523,  or  guests  of  suspicious  characters.  See  State  v.  Steele  (1890) 
106  N.  C.  766,  771,  11  S.  E.  478.  Couples  applying  at  hotels  without  baggage  are 
so  often  bent  upon  an  immoral  purpose  that  they  may  well  be  classified  as 
suspicious  characters  and  excluded  under  the  rule  of  State  v.  Steele,  supra.  The 
court  wisely  upheld  a  rule  which  seems  well  calculated  to  protect  public  morals, 
despite  the  hardships  caused  by  it  in  some  instances  of  which  the  instant  case  is  an 
example. 

Libel  and  Slander — Mental  Suffering — General  and  Special  Damages. — The 
defendant  published  an  article  in  which  the  plaintiff  was  accused  of  insanity.  In 
an   action    for   libel,    the   plaintiff,    to    show   greater    damages,    introduced   evidence 
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that  her  child  became  afraid  of  her  as  a  result  of  reading  the  article,  causing 
her  great  mental  suffering.  On  appeal,  held,  three  judges  dissenting,  the  ad- 
mission of  such  evidence  was  error.  Bishop  v.  New  York  Times  Co.  (1922)  23\3 
N.  Y.  446,  135  N.  E.  845. 

A  published  article,  tending  to  hold  a  person  up  to  hatred,  ridicule,  con- 
tempt, or  aversion,  is  actionable  without  proof  of  special  damages.  See  Jimeno 
v.  Commonwealth  Home  Builders  (Cal.  1920)  191  Pac.  64,  65.  But  where  special 
damages  are  sought,  they  must  be  specially  pleaded.  See  Dick  v.  Northern  Ry. 
(1915)  86  Wash.  211,  223,  150  Pac.  8.  In  awarding  general  damages  the  jury 
arrives  at  the  amount  by  considering  the  nature  of  the  libel,  the  extent  of  its 
circulation,  the  social  position  of  the  parties,  and  the  consequent  probability 
of  its  injuring  the  plaintiff  in  the  public  estimation  of  his  character.  See  Gress- 
man  v.  Morning  Journal  Ass'n  (1910)  197  N.  Y.  474,  480,  90  N.  E.  1131.  Evi- 
dence that  the  plaintiff  was  married  is  admissible  to  show  greater  damage,  Morey 
v.  Morning  Journal  Ass'n  (1890)  123  N.  Y.  207,  25  N.  E.  161,  or  that  she  had  a 
family.  Enos  v.  Enos  (1892)  135  N.  Y.  608,  32  N.  E.  123.  Damages  are  enhanced 
by  mental  suffering.  Garrison  v.  Sun  Printing  &  Pub.  Ass'n  (1912)  207  N.  Y. 
1,  100  N.  E.  430.  Courts  differ,  however,  as  to  what  type  of  mental  suffering 
will  ground  recovery.  Some  allow  recovery  where  it  was  caused  by  the  effect  of 
the  libel  on  another  member  of  the  family.  Otl  v.  Murphy  (1913)  160  Iowa  730, 
141  N.  W.  463;  Cahill  v.  Murphy  (1892)  94  Cal.  29,  30  Pac.  195.  Others  hold  that 
this  is  too  remote,  as  a  matter  of  proximate  cause.  Dennison  v.  Daily  News  Pub. 
Co.  (1908)  82  Neb.  675,  118  N.  W.  568.  It  is  submitted  that  the  question  of 
proximate  cause  is  not  involved.  There  is  no  voluntary  act  of  a  third  party 
intervening,  but  rather  an  involuntary  one  which  was  a  natural  consequence  of 
the  defendant's  tort.  In  adopting  the  view  of  the  Dennison  case  the  New  York 
Court  seems  to  be  unreasonably  restricting  liability  for  defamatory  publications, 
especially  in  view  of  the  close  family  relationship  in  the  instant  case  and  its  former 
decisions  in  Enos  v.  Enos  and  Garrison  v.  Sun  Printing  &  Pub.  Co.,  supra. 

Mortgages — Acceptance  of  Interest  After  Default  Accelerating  Maturity 
As  Waiver. — A  mortgagor  breached  his  agreement  to  replace  certain  machinery 
covered  by  the  mortgage,  thereby  giving  effect  to  a  clause  accelerating  maturity. 
With  knowledge  of  the  default,  the  mortgagee  accepted  interest  accruing  there- 
after. In  an  action  to  foreclose,  held,  for  the  plaintiff.  There  was  no  waiver. 
Union  Trust  Co.  of  N.  J.  v.  New  Jersey  Water  &  Light  Co.  (N.  J.  1922)  117 
Atl.    155. 

A  breach  of  a  condition  in  a  lease  is  waived  by  acceptance  of  rent  subse- 
quently accruing  with  knowledge  of  the  breach.  Conger  v.  Duryce  (1882)  90  N.  Y. 
594.  Similarly  an  acceptance  of  overdue  interest  on  a  mortgage,  after  its  matur- 
ity has  been  accelerated  by  failure  to  pay  the  interest  when  due,  waives  the  right 
to  collect.  Lawson  v.  Barron  (N.  Y.  1879)  18  Hun.  414;  Sire  v.  Wightman  (1874) 
25  N.  J.  Eq.  102;  see  Rathbone  v.  Forsyth  (1916)  171  App.  Div.  26,  156  N.  Y. 
Supp.  888.  And  where  the  maturity  of  the  debt  or  foreclosure  of  the  mortgage 
on  default  is  made  optional  with  the  mortgagee,  the  mortgagor  may  cut  off  this 
option  by  performing  the  condition  broken  at  any  time  before  an  election  by  the 
mortgagee.  Fleming  v.  Franing  (1908)  22  Okla.  644.  98  Pac.  961.  A  mere  delay 
in  exercising  an  option  to  accelerate  does  not  operate  as  a  waiver,  unless  the  mort- 
gagor is  prejudiced  thereby;  Glas  v.  Glas  (1896)  114  Cal.  866,  46  Pac.  667; 
Szvcaringcn  v.  Eahner  (1894)  93  Iowa  147,  61  N.  W.  431;  nor  does  the  acceptance 
of  interest  without  knowledge  of  the  default.  Bergman  v.  Fortescue  (1908)  74 
N.  J.  Eq.  266,  .69  Atl.  474.  There  is  a  logical  distinction  between  the  lease  and 
the  mortgage,  because  if  the  lessor,  upon  breach  of   condition,  elects  to   declare   a 
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forfeiture  the  lessee  is  without  liability  for  further  rent;  whereas  upon  breach  of 
condition  in  the  mortgage  the  legal  rate  of  interest  remains  payable  until  after 
foreclosure  sale  and  payment  and  therefore  acceptance  of  interest  at  such  rate 
would  not  necessarily  operate  as  a  waiver.  Since  it  does  not  appear  in  the  instant 
case  what  rate  of  interest  the  mortgagee  accepted,  it  is  impossible  to  give  the  case 
this  logical  justification.  The  courts,  moreover,  have  not  made  this  distinction 
in  practice  and  there  seems  no  other  valid  reason  for  excepting  this  agreement 
from  the  operation  of  the  usual  rule  of  waiver,  particularly  since  it  is  the  habit 
of  courts  to  look  upon  such  acceleration  agreements  with  disfavor  and  to  uphold 
the  mortgage  without  forfeiture  so  long  as  the  security  remains  unimpaired.  See 
Chicago  &  Vincennes  R.  R.  v.  Fosdick   (1882)   106  U.  S.  47,  77,  1  Sup.  Ct.  10. 

Negligence — Inherently  Dangerous  Articles — Liability  to  Third  Persons. — 
The  defendant  manufactured  and  sold  a  gas  flatiron  to  B,  who  loaned  it  to  the 
plaintiff.  In  an  action  to  recover  for  burns  caused  by  its  faulty  construction,  held, 
for  the  defendant.  Pitman  v.  Ly>ni  Gas  &  Electric  Co.  (Mass.  1922)  135  N.  E. 
223. 

In  general,  manufacturers  are  liable  only  to  the  original  vendee  for  injuries 
caused  by  negligent  construction,  since  a  contractual  relation  exists  between  them 
alone.  Wood  v.  Sloan  (1915)  20  N.  Mex.  127,  148  Pac.  507.  But  a  generally  recog- 
nized exception  is  made  in  the  case  of  inherently  dangerous  articles.  Johnson  v. 
Cadillac  Motor  Car  Co.  (C.  C.  A.  1919)  261  Fed.  878;  Statler  v.  Ray  Mfg.  Co. 
(.1909)  195  N.  Y.  478,  88  N.  E.  1063.  Many  jurisdictions  allow  recovery  for  injuries 
from  articles  made  imminently  dangerous  through  a  latent  defect,  if  the  maker  knew 
of  the  defect.  Olds  Motor  Works  v.  Shaffer  (1911)  145  Ky.  616,  140  S.  W.  1047; 
Wood  V.  Sloan,  supra.  Others  do  not.  Knelling  v.  Roderick  Loan  Mfg.  Co.  (1903) 
88  App.  Div.  309,  84  N.  Y.  Supp.  622.  Some  hold  him  liable  if  he  knew  or  should 
have  known  of  it  with  the  exercise  of  reasonable  care.  Dail  v.  Taylor  (1909)  151 
N.  C.  284,  66  S.  E.  135;  see  Hasbrouck  v.  Armour  &  Co.  (1909)  139  Wis.  357, 
365,  121  N.  W.  157.  Most  courts  which  do  not  allow  recovery  for  latent  defects 
extend  their  classification  of  inherently  dangerous  articles  to  include  such  articles 
as  automobiles,  Johnson  v.  Cadillac  Motor  Car  Co.,  supra;  MacPhcrson  v.  Buick 
Motor  Co.  (1916)  217  N.  Y.  382,  111  N.  E.  1050;  die-cutting  machines  in  the  shoe 
industry,  Tom  v.  Nichols-Fificld  Shoe  Machinery  Co.  (C.  C.  A.  1914)  215  Fed. 
881  ;  cylinders  containing  carbonic  acid  gas,  Keep  v.  National  Tube  Co.  (C.  C. 
1907)  154  Fed.  121  ;  bottles  of  aerated  soda-water,  Payne  v.  Rome  Coca  Cola  Co. 
(1911)  10  Ga.  App.  762,  73  S.  E.  1087;  Torgesen  v.  Schultz  (1908)  192  N.  Y.  156, 
84  N.  E.  956;  steam  boilers,  Van  Winckle  v.  American  Steam  Boiler  Co.  (1889) 
52  N.  J.  L.  240,  19  Atl.  472;  contra,  Lauderman  v.  Russell  &  Co.  (1910)  46  Ind 
App.  32,  91  N.  E.  822.  Massachusetts  and  Indiana  greatly  restrict  their  classifica- 
tion of  inherently  dangerous  articles  and  also  refuse  recovery  for  latent  defects  in 
the  absence  of  actual  knowledge  by  the  defendant  of  the  defect  Cf.  Lcbourdais  v. 
Vitrified  Wheel  Co.  (1906)  194  Mass.  341,  80  N.  E.  482  (emery  wheel);  Lauder- 
Man  v.  Russell  &  Co..  supra  (steam  boiler).  The  majority  of  courts,  by  adding  to 
the  list  of  inherently  dangerous  articles,  or  by  following  the  more  liberal  doc- 
trine of  liability  for  latent  defects,  better  protect  the  public  from  negligent 
manufacturers. 

Negotiable  Instruments — Accommodation  Parties — Corporations — In  an  action 
by  the  transferee  after  maturity  of  a  negotiable  note  made  by  the  defendant 
corporation,  it  appeared  that  the  corporation  made  the  note  for  the  accommodation 
of  a  third  party.  The  trial  court  ruled  that  the  plaintiff  must  prove  that  the 
transferor  of   the  plaintiff  was  a  holder  in  due  course  without  knowledge  of  the 
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fact  that  the  corporation  was  an  accommodation  party.  Held,  error.  Putnam  v. 
Spencer  Oil  Co.   (1922)  272  Pa.  St.  301,  116  Atl.  285. 

Generally  corporations  are  said  to  have  no  power  to  bind  themselves  as 
accommodation  parties,  In  re  Romadke  Bros.  Co.  (C.  C.  A.  1914)  216  Fed.  113; 
Jacobus  v.  Jamestown  Mantle  Co.  (1914)  211  N.  Y.  154,  105  N.  E.  210;  National 
Bank  v.  Snyder  Mfg.  Co.  (1907)  117  App.  Div.  370,  102  N.  Y.  Supp.  478;  unless  all 
the  stockholders  consent  and  the  rights  of  creditors  are  not  involved.  Murphy  v. 
Arkansas  &  L.  Land  Co.  (C.  C.  1899)  97  Fed.  723;  Sargent  v.  Palace  Cafe  Co. 
(1917)  175  Cal.  72,7,  167  Pac.  146;  cf.  J.  G.  Brill  Co  v.  Norton  &  T.  Street  Ry. 
(1905)  189  Mass.  431,  75  N.  E.  1090.  The  accommodation  note  is  not  void,  but 
is  enforceable  in  the  hands  of  a  holder  in  due  course  without  knowledge  of  its 
character.  Cox  &  Sons  Co.  v.  Northampton  Brewing  Co.  (1914)  245  Pa.  St. 
418,  91  Atl.  859;  Mechanics'  Bank  Ass'n.  v.  .V.  Y.  &  S.  etc.  Co.  (1866)  35  N.  Y. 
505.  The  instant  case  holds  that  since  ultra  vires  is  not  named  as  a  defect  of 
title  under  Negotiable  Instruments  Law,  §  55,  the  presumption  of  §  59  in  favor 
of  a  holder  applies.  It  also  literally  applies  the  phraseology  of  §  29  which  says, 
"Such  a  person  (an  accommodation  party)  is  liable  on  the  instrument  to  a  holder 
for  value,  notwithstanding  such  holder  at  the  time  of  taking  the  instrument  knew 
him  to  be  only  an  accommodation  party."  But  the  Negotiable  Instruments  Law 
was  framed  to  cover  the  general  law  of  negotiable  paper  and  not  the  special  case 
of  a  corporation  doing  an  act  which  is  ultra  vires.  See  Crawford,  Negotiable 
Instruments  Law  (4th  ed.  1916)  69.  The  common  law  rule  should  therefore  apply, 
and  the  title  of  the  first  holder  be  deemed  defective  under  the  rule  of  National 
Bank  v.  Snyder  Mfg.  Co.,  supra.  The  burden  of  proof  should  then  be  on  the 
plaintiff  to  show  that  he  is  a  holder  in  due  course  without  knowledge  of  the 
character  of  the  instrument.  National  Bank  v.  Snyder  Mfg.  Co.,  supra;  Abbott 
v.  LeProvost  (1915)  166  App.  Div.  40,  151  N.  Y.  Supp.  616;  cf.  In  re  Troy  & 
Cohoes  Shirt  Co.  (D.  C.  1905)  136  Fed.  420.  The  instant  case  is  another  example 
of  erroneous  decisions  arising  under  §  29.  Although  this  section  has  been  severely 
criticized,  see  Brannan,  Negotiable  Instruments  Law  (3rd  ed.  1920)  122,  yet  the 
language  properly  construed  with  the  other  sections  of  the  Act  ought  not  to  lead 
to  erroneous  results.  In  the  instant  case,  as  pointed  out  above,  the  section  should 
not  have  been  applied.  Another  objection  to  the  section,  raised  by  cases  under  it 
holding  that  an  accommodation  party  is  liable  to  a  purchaser  for  value  after 
maturity  who  took  with  knowledge  that  the  defendant  was  an  accommodation 
party,  is  met  in  those  cases  where  negotiation  was  not  in  accord  with  the  agree- 
ment by  §  55.  If  it  is  in  accord  with  the  agreement  the  accommodation  party 
should  be  bound. 

Real  Property — Mines  and  Minerals — Corpus  or  Income, — The  plaintiff,  a 
trustee  of  land  under  a  will  with  power  to  sell,  sold  and  conveyed  oil  in  place 
under  the  land.  Held,  that  the  proceeds  from  the  sale,  regardless  of  the  fact 
that  the  purchase  price  was  to  be  partly  paid  in  oil,  were  a  part  of  the  corpus  of 
the  estate,  rather  than  income.  Lager's  Guardian  v.  Pollard  (Ky.  1922)  239  S. 
W.  39. 

Where  an  estate  at  the  direction  of  a  testator,  as  in  the  instant  case,  is  con- 
verted into  money  for  the  purpose  of  better  investment,  the  money  stands  in 
place  of  the  devised  estate  and  goes  to  the  same  persons  as  if  it  had  remained 
realty.  Holland  v.  Cruft  et  ah  (Mass.  1855)  3  Gray  162.  A  life  tenant  may  take 
the  entire  product  of  mines,  which  are  already  opened  when  the  life  estate  is 
created.  Koen  v.  Bartlett  (1895)  41  W.  Va.  559,  23  S.  E.  664.  Where  the  mil  es 
are  opened  by  the  life  tenant,  or  by  the  life  tenant  and  remaindermen  jointly. 
or  by  a  judgment  of  a  court  after  the  death  of  the  owner,   the  royalties  usually 
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form  a  part  of  the  corpus  of  the  estate.  See  Crain  v.  West  (1921)  191  Ky.  1.  8,  229 
S.  W.  51.  The  property  rights  of  a  life  tenant  in  minerals  taken  from  open  mines 
may  seem  anomalous,  since  minerals  are  not  like  annual  fruits  and  do  not  re- 
place themselves.  It  was,  however,  well  recognized  in  Roman  jurisprudence,  in 
England  as  far  back  as  the  reign  of  Edward  III,  and  in  Scotland  as  far  back 
as  the  year  1503;  and  the  original  basis  for  it  is  the  presumed  will  and  intention 
of  the  testator.  MacSwinney,  Mines  (5th  ed.  1922)  44.  It  has  been  held  that 
royalties  derived  from  mines  opened  after  the  death  of  the  owner  in  pursuance  of 
a  power  conferred  by  will,  are  income.  McClintock  v.  Dana  (1884)  106  Pa.  St. 
386.  There  the  will  in  and  of  itself  gave  to  the  life  tenant  the  profits  of  the 
mine  and  to  the  remainderman  only  what  was  left  at  the  death  of  the  life  tenant. 
But  in  the  instant  case,  the  royalties  were  a  part  of  the  proceeds  of  the  sale  and 
the  will  expressly  provided  that  the  proceeds  be  invested  and  only  the  income 
therefrom  paid  to  the  cestuis  que  trust.  Thus  the  proceeds,  including  the  royalties, 
were  rightly  held  to  be  corpus. 

Specific  Performance — Mutuality  Rule — Action  by  Assignee  of  Vendee. — In 
an  action  by  the  assignee  of  the  vendee  to  obtain  specific  performance  of  a  contract 
for  the  sale  of  land,  held,  for  the  plaintiff.  By  invoking  the  aid  of  equity,  the 
assignee  subjects  himself  to  the  duty  of  performance,  thereby  satisfying  the  require- 
ment of  mutuality  of  remedy.  Epstein  v.  Glue  kin  (1922)  233  X.  Y.  490,  135  X.  H. 
861. 

For  a  discussion  of  the  mutuality  rule,  urging  the  adoption  of  the  doctrine  of 
the  instant  case,  see  Stone,  The  "Mutuality"  Rule  in  Nezv  York  (1916)  16  Colum- 
bia Law  Rev.  443.  It  is  unfortunate  that  the  court  did  not  sec  fit  to  expressly 
overrule  Wadick  v.  Mace  (1908)  191  X.  Y.  1,  83  X.  E.  571.  and  Levin  v.  Diets 
(1909)  194  X.  Y.  376,  87  X.  E.  454,  which  are  inconsistent  upon  principle.  Ibid., 
450  et  scq.  The  court,  however,  said :  '  ...  the  decisions  there  made  will  be 
closely  confined,  and  not  extended  by  analogy."  See  Epstein  v.  Gluckin,  supra, 
493. 

Statutes — Interpretation — Compulsory  Arbitration — Railroad  Labor  Board. — 
The  plaintiff  was  employed  by  the  defendant  railroad  at  the  rate  of  20<f  an  hour, 
whereas  the  rate  of  wages  established  by  the  Federal  Labor  Board  was  36^4<? 
an  hour.  In  an  action  to  recover  the  difference  between  the  established  wage  and 
the  contract  rate,  held,  for  the  plaintiff.  Rhodes  v.  New  Orleans  Great  Northern 
R.  R.   (Miss.  1922)  91   So.  281. 

The  Transportation  Act  of  1920  creates  a  Labor  Board  which  "shall  estab- 
lish rates  of  wages  .  .  .  which  in  the  opinion  of  the  Board  are  just  and  rea- 
sonable." 41  Stat.  456,  §§  304.  307.  d.  The  Statute  does  not  declare  that  the 
carriers  shall  pay  the  wage  established,  but  merely  provides  that  if  the  established 
wage  is  violated  the  Labor  Board  shall  "determine  whether  in  its  opinion  such 
violation  has  occurred  and  make  public  its  decision."  §  313.  The  primary  rule  of 
statutory  construction  is  that  the  intention  of  the  legislature  is  to  be  sought  for. 
Idaho  Mut.  Co-op.  Ins.  Co.  v.  Myer  (1904)  10  Idaho  294,  77  Pac.  628.  Where  the 
expression  of  the  statute  is  unambiguous  the  language  must  be  followed  and  out- 
side evidence  is  not  admissible  to  show  a  different  intention.  Union  Central  Life 
Ins.  Co.  v.  Champlin.  ct  al.  (C.  C.  A.  1902)  116  Fed.  858.  If  the  expression  is 
ambiguous  it  must  be  construed  in  relation  to  the  other  sections.  See  Union 
Central  Life  Ins.  Co.  v.  Champlin,  et  al.  supra,  860.  The  Transportation  Act, 
in  amending  the  Interstate  Commerce  Act  of  1887,  provides  that  a  reasonable  rate 
for  transportation  shall  be  established,  and  further  provides  not  only  that  the 
carrier    shall   charge   only  the   established   rate,   but  also   that   a   civil    suit   may  be 
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instituted  to  recover  damages  for  any  excess  rate  charged,  together  with  a  heavy 
penalty.  §§  420,  425.  No  such  provisions  are  made  in  the  sections  relating  to  the 
establishment  of  wages,  and  it  is  reasonable  to  suppose  that  the  legislature  never 
intended  the  wage  rate  to  be  binding.  If  intrinsic  examination  leaves  the  expres- 
sion ambiguous,  certain  extrinsic  aids  to  construction  are  proper.  The  history  of 
the  passage  of  the  act  may  be  used  to  show  the  legislative  intent.  Moslc  v.  Bid- 
well  (C.  C.  A.  1904)  130  Fed.  334.  As  originally  drafted  the  Labor  Board  had 
power  to  enforce  its  award.  See  58  Congr.  Rec.  8480,  66  Congr.  H.  R.  No.  452, 
pp.  16,  26.  One  amendment  went  the  whole  length  of  compulsory  arbitration.  See 
58  Congr.  Rec.  8359.  As  passed,  all  these  provisions  were  struck  from  the  bill 
and  indicate  the  intention  to  remove  its  compulsory  features.  Viewing  the  statute 
from  either  angle,  therefore,  the  decision  seems  unwarranted. 

Torts — Telegraph  and  Telephone  Companies — Negligent  Breach  of  Contract- 
Damages. — While  the  plaintiff,  a  subscriber,  was  without  telephone  service  due  to 
the  defendant's  negligence,  his  buildings  were  destroyed  by  fire.  The  plaintiff 
sued  in  tort,  alleging  that  the  greater  part  of  the  loss  would  have  been  prevented 
if  he  had  had  telephone  service  to  summon  the  fire  department.  Held,  no  tort 
action  is  maintainable  for  a  negligent  breach  of  contract.  Dictum:  In  a  contract 
action  the  plaintiff,  in  the  absence  of  notice  to  the  defendant  of  unusual  circum- 
stances, may  recover  only  nominal  damages.  Barrett  v.  New  England  Telephone 
&  Telegraph  Co.   (N.  H.  1922)    117  Atl.  264. 

The  court  in  the  instant  case  follows  the  English  view  that  the  only  action 
allowed  against  a  telegraph  company  for  negligent  failure  to  deliver  a  message 
is  an  action  on  the  contract  by  the  sender.  Playford  v.  United  Kingdom  Tele- 
graph Co.  (1869)  L.  R.  4  Q.  B.  706.  The  weight  of  American  authority,  however, 
permits  a  tort  action  by  the  one  injured.  Harbaugh  v.  Citizens  Telephone  Co. 
(1916)  190  Mich.  421,  157  N.  W.  32;  Western  Union  Tel.  Co.  v.  Allen  (1889)  66 
Miss.  549,  6  So.  461;  see  M.  M.  Stone  &  Co.  v.  Postal  Tel.  Cable  Co.  (1913) 
35  R.  I.  498,  508,  87  Atl.  319.  Even  where  a  tort  action  is  allowed,  the  contract 
measure  of  damages  is  usually  applied.  Candee  v.  Western  Union  Tel.  Co.  (1874) 
34  Wis.  471;  Southern  Telephone  Co.  v.  King  (1912)  103  Ark.  160,  146  S.  W. 
489;  contra,  Carmichael  v.  Southern  Bell  Tel.  &  Tel.  Co.  (1913)  162  N.  C.  333, 
78  S.  E.  507.  Special  or  consequential  damages  in  a  contract  action  may  be 
recovered  only  where  the  defendant  had  notice  of  the  special  circumstances  out 
of  which  such  damages  were  likely  to  arise.  Hadley  v.  Baxcndalc  (1854)  9  Exch. 
341.  The  requirement  of  notice  in  telegraph  cases  furnishes  a  workable  rule  for 
limiting  the  company's  liability  since  notice  may  be  given  by  the  contents  of  the 
message,  or  otherwise.  The  application  of  this  telegraph  rule  to  telephone  cases 
has  caused  it  to  be  held  that  even  where  the  fault  of  the  company  has  prevented 
the  subscriber  from  getting  connections  with  central  so  as  to  give  notice,  the 
plaintiff  can  recover  only  nominal  damages  in  the  absence  of  notice.  Southern 
Telephone  Co.  v.  King,  supra.  It  is  submitted  that  in  such  cases  the  requirement  of 
notice  might  more  properly  be  waived,  since  the  defendant  has  made  impossible 
the  giving  of  notice.  Under  facts  like  those  in  the  instant  case  the  usual  tort 
rule  of  damages  might  more  properly  be  applied  and  recovery  allowed  if  the 
negligence  is  the  proximate  cause  of  the  loss.  Carmichael  v.  Southern  Bell  Tel. 
&  Tel.  Co.,  supra.  On  facts  similar  to  the  instant  case  it  has  been  ruled  as  a 
matter  of  law  that  even  under  the  tort  rule  the  negligence  is  not  the  proximate 
cause  of  the  inquiry.  Lebanon.  Louisville  &  Tex.  Tel.  Co.  v.  Lanham  Lumber  Co. 
(1909)  131  Ky.  718,  115  S.  W.  824;  Volquardscn  v.  Iowa  Telephone  Co.  (1910) 
148  Iowa  77,  126  N.  W.  928;  Southern  Bell  Tel.   &  Tel.  Co.  v.   Reynolds   (1913) 
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139  Ga.  385,  77  S.  E.  388,  overruling  Glawson  v.  Southern  Bell  Tel.  &  Tel.  Co. 
(1911)  9  Ga.  App.  450,  71  S.  E.  747. 

Trade  Unions — Liability  To  Suit. — The  plaintiff  brought  an  action  for  violation 
of  the  Anti-Trust  Act  against  a  labor  union  and  others.  Held,  inter  alia,  the 
defendant  labor  union  is  suable  as  such.  United  Mine  Workers  of  America  v. 
Coronado  Coal  Co.  (1922)  42  Sup.  Ct.  570. 

At  common  law  an  unincorporated  association,  having  no  legal  entity,  is  not 
suable  in  its  own  name.  Pickett  v.  Walsh  (1906)  192  Mass.  572,  78  N.  E.  753;  see 
Diamond  Block  Coal  Co.  v.  U.  M.  W.  A.  (1920)  188  Ky.  477,  490,  222  S.  W.  1079. 
The  Anti-Trust  Law  provides,  however,  that  suit  may  be  brought  against  any 
"person"  violating  its  provisions.  (1890)  26  Stat.  209,  U.  S.  Comp.  Stat.  (1916) 
§  8829.  "Person"  is  defined  as  including  any  association  existing  under  the  laws  of 
any  jurisdiction.  (1890)  26  Stat.  210,  U.  S.  Comp.  Stat.  (1916)  §  8830.  The  de- 
fendant labor  union  is  clearly  an  association  under  the  generally  accepted  legal 
definition.  See  People  v.  Brander  (1910)  244  111.  26,  31,  91  N.  E.  59.  Trade  unions 
are  so  firmly  established  in  our  economic  system  and  have  been  so  often  recognized 
by  other  laws  passed  both  for  their  protection  and  regulation,  that  to  deny  their 
legal  existence  seems  mere  preciosity.  The  decision  in  the  instant  case  is  well  rea- 
soned and  although  not  supported  by  the  weight  of  authority,  does  not  fail  for  lack 
of  precedent;  Taff  Vale  Ry.  v.  Amalgamated  Soc.  of  Ry.  Servants  [1901]  A.  C. 
426;  Hillenbrand  v.  Trades  Council  (1904)  14  Ohio  N.  P.  628;  and  a  long  line  of 
cases  where  the  admission  of  a  union  as  a  party  was  not  questioned;  contra, 
Baskins  v.  United  Mine  Workers  (1921)  150  Ark.  398,  234  S.  W.  464;  Powers  v. 
Bricklayers  Union  (1914)  130  Tenn.  643,  172  S.  W.  284.  At  most  it  is  a  procedural 
question  as  all  the  members  of  the  union  may  be  sued  collectively  or  through 
representative  individuals.     See  Pickett  v.  Walsh,  supra,  589-90. 

Wills — Loss  ok  One  Duplicate — Presumption  op  Revocation. — At  the  death 
of  the  testatrix,  who  had  drawn  up  her  will  in  duplicate  retaining  one  of  the 
copies  and  leaving  the  other  with  her  attorney,  only  the  latter  was  found,  with 
no  evidence  as  to  whether  the  former  had  been  lost  or  destroyed.  Held,  probate 
of  the  duplicate  will  denied.  In  re  McChesney's  Will  (Surr.  Ct.  Rensselaer  Co. 
1922)    118  Misc.  545,  194  N.  Y.  Supp.  893. 

A  will  proved  to  have  had  existence  and  traced  to  the  possession  of  the 
testator  but  not  found  at  his  death  is  presumed  to  have  been  destroyed  ammo 
revocandi.  Matter  of  Kennedy  (1901)  167  N.  Y.  163,  60  N.  E.  442;  see  Snider  v. 
Burks  (1888)  84  Ala.  53,  58,  4  So.  225.  The  instant  case  in  applying  this  pre- 
sumption to  the  case  of  duplicate  wills  is  in  agreement  with  what  is  asserted  to  be 
the  weight  of  authority.  In  re  Walsh's  Estate  (1917)  196  Mich.  42,  163  N.  W. 
70;  see  Matter  of  Pattison  (1912)  78  Misc.  699,  702,  140  N.  Y.  Supp.  478.  There 
can  be  no  question  as  to  presumption  where  the  duplicate  in  the  hands  of  the 
testator  is  offered  for  probate,  although  the  other  copy  is  lost.  Snider  v.  Burks, 
supra.  It  is  also  clear  that  when  a  testator  who  has  executed  a  will  in  duplicate 
destroys  one,  there  is  a  presumption  of  revocation.  See  1  Jarman,  Wills  (6th  ed. 
1910)  151.  But  this  presumption  may  be  overcome  by  evidence  of  the  testator's 
belief  that  the  will  is  not  revoked.  Matter  of  Pattison,  supra;  Managle  v.  Parker 
(1908)  75  N.  H.  139,  71  Atl.  637.  The  question  of  the  effect  of  the  loss  of  the 
duplicate  retained  by  the  testator  seems  to  have  come  up  for  decision  in  only 
one  jurisdiction.  In  re  J'\:'sh's  Estate,  supr^..  The  Michigan  court  there  quoted 
Jarman  in  support  of  it  position  that  the  presumption  of  revocation  applied 
equally  to  a  duplicate  will.  See  In  re  Walsh's  Estate,  supra,  67.  Though  the 
passage  cited    from    larman  has  reference   to   the   lenal   conseci"ences   of   the   actual 
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destruction  of  one  copy  by  the  testator,  the  result  reached  seems  to  be  sound. 
The  argument  offered  against  this  position  is  also  stated  in  that  case  :  "The  reason 
why  a  will  is  made  in  duplicate  is  that  if  one  becomes  lost,  mislaid,  or  destroyed, 
the  other  will  be  found  and  put  into  effect."  See  In  re  Walsh's  Estate,  supra, 
67.  But  this  doctrine  would  deprive  the  testator  of  the  power  of  destroying  his 
will  in  private,  without  requesting  the  depositary  to  destroy  the  other  copy.  It 
would  also  fail  to  carry  out  the  intent  of  the  testator,  if  he  did  not  remember 
that  there  were  other  copies.  It  must  be  conceded  that  the  average  testator  regards 
the  will  in  his  possession  as  important,  while  he  is  usually  ignorant  of  the  effect  of 
copies.  On  these  grounds,  the  instant  case  represents  the  better  doctrine,  since 
it  establishes  a  uniform  presumption  and   deprives   the  testator  of   no   powers. 

Workmen's  Compensation — Partnership — Partner  As  Employee. — The  claim- 
ant, working  for  a  co-partnership  of  which  he  was  a  member  for  a  daily  wage, 
was  injured  in  the  course  of  its  drilling  operations.  The  four  partners  were  the 
only  employees  of  the  partnership.  Held,  the  claimant  is  an  employee  within  the 
provisions  of  the  Compensation  Act.  Ohio  Drilling  Co.  et  al.  v.  State  Industrial 
Commission  ct  al.   (Okla.  1922)   207  Pac.  314. 

Upon  similar  facts  in  an  earlier  Oklahoma  case,  compensation  had  been 
denied.  Kirby  v.  New  Model  Laundry,  Aetna  Life  Ins.  Co.,  Ins.  Carrier  (1916) 
1  Okla.  Ind.  Comm.  Rep.  62.  An  opposite  conclusion  had  likewise  been  reached 
in  England.  Ellis  v.  Ellis  &  Co.  L.  R.  [1905]  1  K.  B.  324.  In  a  Scotch  case, 
compensation  was  awarded  to  a  claimant,  owner  of  shares  in  a  vessel  of  which  he 
was  master,  for  injuries  sustained  while  employed  thereon,  the  court  rightly  dis- 
tinguishing the  joint  owner  who  did  not  share  in  the  profits  from  a  partner. 
Carswell  v.  Sharpe  (1910)  3  B.  W.  C.  C.  552,  47  Scottish  Law  Rep.  335.  The 
common  law  meaning  of  the  word  "employee"  is  to  be  adopted  where  the  Work- 
men's Compensation  Statutes  do  not  indicate  otherwise.  See  Kackel  v.  Serviss 
(1917)  180  App.  Div.  54,  56;  167  N.  Y.  Supp.  348.  It  has  been  repeatedly  held 
in  the  case  of  a  corporation  that  an  officer-employee  or  a  shareholder-employee 
is  entitled  to  compensation  for  injury.  Deiucy  v.  Dewey  Fuel  Co.  (1920)  210 
Mich.  370,  178  N.  W.  36;  Skouitchie  v.  Chic  Cloak  &  Suit  Co.  (1920)  230  N.  Y. 
296,  130  N.  E.  299;  see  Beckmann  v.  Oelerich  &  Son  (1916)  174  App.  Div.  353, 
358,  160  N.  Y.  Supp.  791;  (1920)  20  Columbia  Law  Rev.  799.  The  court  in  the 
instant  case  may  have  been  influenced  by  this  conception.  But  the  common  law 
considers  a  corporation  a  separate  entity,  while  it  recognizes  only  the  individual 
members  of  a  partnership.  See  1  Morawetz,  A  Treatise  on  the  Law  of  Private 
Corporations  (2d  ed.  1886)  8.  Thus  there  cannot  be  an  employer  and  an  employee 
in  the  case  of  a  partner  who  works  for  his  partnership,  for  then  he  would  employ 
himself.  See  Ellis  v.  Ellis,  supra,  328.  Unless  the  instant  case  is  to  be  taken  as 
indicating  a  tendency  on  the  part  of  the  Oklahoma  court  to  depart  from  common 
law  rules  with  reference  to  a  partnership,   it  cannot  be   sustained. 
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Principles  of  Contract.  By  Sir  Frederick  Pollock.  Ninth  Edition.  Lon- 
don:   Stevens  &  Son,  Ltd.    1921.    pp.    lx,  820. 

It  is  the  hope  of  the  profession  and  of  law  students  everywhere,  that  some 
day  or  other,  by  some  author  or  other,  a  single  volume  text  book  on  contracts 
will  be  produced,  written  so  clearly  and  with  such  precision,  that  there  may  be 
gathered    from    it. 

1.  What  the  law  is  on  a  common  topic  coming  under  that  general  subject,  in 
instances   where   the   law   has   been   definitely   settled; 

2.  A  comprehendable  statement  of  divergent  views  of  authorities  in  instances 
where  the  law  has  not  been  settled ;  and 

3.  What  sound  principle  and  scientific  treatment  would  require  in  both  of  the 
foregoing  sets   of   instances. 

A  few  text  books,  not  on  the  subject  of  contracts,  have  been  written  in  some- 
thing approaching  that  method,  and  therefore,  the  hope  may  still  be  entertained 
that  this  field  likewise  may  be  covered. 

Sir  Frederick  Pollock  has  been  constructing  a  single  volume  book  on  con- 
tracts for  many  years,  and  the  present  issue  is  the  ninth  edition.  It  is  a  thought- 
ful contribution  and  most  interesting  in  many  of  its  discussions  of  mooted  and 
other  questions,  but  his  consideration  of  some  important  points  leaves  much  to 
be  desired,  in  the  way  of  elucidation. 

After  stating  in  substance  in  his  preface  that  there  may  be  instances  in  which 
principle  must  be  sacrificed  to  expediency,  he  proceeds  to  illustrate  the  point  by 
his  text  at  pages  38-42,  covering  the  question  of  contract  by  correspondence,  and. 
as  it  would  seem,  only  forces  the  mind  to  the  conclusion  that  in  that  very  impor- 
tant part  of  the  law  of  contracts,  expediency  or  practicability  does  not  in  the 
slightest  degree  require  the  sacrifice  of  principle,  but  that,  on  the  contrary,  even 
expediency  itself  would  have  been  better  served  by  adherence  to  the  commonsense 
but  scientific  disposition  of  the  matter.  The  question  with  which  he  is  dealing  is 
whether  when  an  offer  is  made  by  letter,  the  acceptance  is  complete  and  the  con- 
tract created  by  the  mailing  of  the  letter  of  acceptance.  It  would  seem  that  the 
distinction  should  have  been  made  at  the  outset  in  dealing  with  this  problem  be- 
tween bilateral  contracts  on  the  one  hand,  and  unilateral  contracts  on  the  other. 
If  the  letter  of  offer  calls  for  the  dispatching  or  sending  by  mail  of  a  promissory 
note  or  a  bond  or  an  insurance  policy,  or  some  other  "thing."  then,  of  course,  the 
contract  is  created  by  the  act  of  mailing  which,  at  that  point,  is  a  delivery  of  the 
"thing,"  because  the  offer  called  for  an  act  and  not  for  a  counter-promise.  There 
is  no  divergence  of  opinion  either  in  the  decided  cases,  or  among  other  authorities 
on  this  point.  So  much  might  have  been  said  clearly  and  definitely  and  thereby  all 
of  that  portion  of  the  problem  eliminated.  There  is  no  problem  about  that.  It 
has  been  solved  long  ago,  and  solved  correctly. 

The  only  question  about  which  there  has  ever  been  a  divergence  of  opinion, 
as  far  as  this  topic  is  concerned,  is  whether,  in  the  case  of  an  offer  contemplating 
a  bilateral  contract,  the  contract  shall  be  deemed  to  have  been  created  by  the 
mailing  of  the  letter  of  acceptance.  There  never  should  have  been,  and  there 
never  has  been  any  doubt  about  the  requirement  of  principles  in  this  regard. 
In  the  nature  of  things,  and  by  the  very  character  of  a  promise  no  promise 
can  come  into  existence  without  communication  of  it  to  the  promisee.  This 
answers  the  question  with  regard  to  contracts  by  correspondence  when  the  con- 
tract contemplated  is  a  bilateral  contract.     The  contract  cannot  be  created  by   any 
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possibility  unless  and  until  the  counter-promise  has  been  received  by,  and  com- 
municated to  the  offeror.  When  one  launches  into  the  dangerous  field  of  "exped- 
iency," he  will  not  be  disturbed  in  respect  of  the  requirements  of  principle,  because 
at  the  very  worst,  the  arguments  from  expediency  are  evenly  balanced.  But  it 
would  seem  that  if  expediency  is  to  be  the  test,  it  is  more  expedient  to  leave  the 
offeree  in  doubt  as  to  whether  a  contract  has  been  made  or  not,  than  to  leave 
the  offeror  in  doubt.  Inasmuch  as  the  difficulty  only  arises  where  the  letter  of 
acceptance  from  the  offeree  to  the  offeror  has  been  lost,  it  would  seem  to  be  more 
expedient  to  deprive  the  offeree  of  a  contract,  than  to  impose  upon  the  offeror 
a  contract,  because  the  former  injury  at  the  worst  is  only  negative,  whereas  the 
latter  injury  is  positive.  Furthermore,  if  comparative  hardship  is  to  be  the  test, 
then  there  will  be  found  cases  of  very  great  hardship  in  following  the  rule  of 
Adams  v.  Lindsell.1 

A  writes  a  letter  to  B  proposing  marriage,  and  B  desiring  to  make  the  con- 
tract, writes  and  mails  to  A  a  letter  accepting  his  offer,  and  promising  to  marry 
him.  The  letter  is  lost  in  the  mail.  After  waiting  more  than  a  reasonable  time, 
A  thinking  that  B  has  declined  his  offer,  marries  C.  Thereupon,  at  the  suit  of  B 
tor  breach  of  promise,  A  will  be  obliged  to  pay  perhaps  heavy  damages  for  not 
having  married  the  woman  whom  he  was  most  eager  to  marry.  No!  the  theory 
of  expediency  as  a  justification  for  the  proposition  that  in  such  a  case  the  con- 
tract is  made  upon  the  mailing  of  the  letter,  no  matter  what  happens  to  the 
letter,  will  not  be  found  to  be  expedient  at  all.  And  it  may  further  be  said  in 
this  connection  that  of  all  the  many  reasons  given  and  attempted  to  be  given 
for  the  support  of  the  doctrine  of  Adams  v.  Lindsell,2  the  argument  from  exped- 
iency is  the  most  plausible  ever  advanced.  From  which  it  may  be  gathered  that 
there  is  no  sound  reason  at  all  which  can  be  presented  for  the  rule  in  cases  of 
"contracts  by  correspondence." 

It  is  a  delight  to  turn  from  the  author's  discussion  of  a  topic  on  which  he 
does  not  seem  to  have  advanced  the  science,  to  one  in  connection  with  which 
he  has  made  a  pronouncement  of  far-reaching  importance,  and  of  interest  because 
it  demonstrates  a  process  of  clear-thinking.  The  author  states  the  proposition 
only  indirectly,  but  nevertheless,  it  is  most  cheering  and  helpful.  The  proposition 
as  it  might  be  stated  is  that  impossibility  of  performance  is  never  a  defense  in 
and  of  itself.     The  language  in  which  the  author  thus  states  it  is: 

"Accordingly  Impossibility  has  definitely  ceased  to  be  an  adequate  or  useful 
category,  and  I  have  embodied  the  contents  of  the  suppressed  chapter,  so  far  as 
they  appear  still   material,   in   the   new  chapter   on   Conditions." 3 

The  thing  to  be  noted  about  this  is  that  unless  there  be  a  condition  in  the 
contract,  the  defendant  will  not  be  protected  against  the  suit  of  the  other  party 
in  the  contract ;  that  it  is  only  as  there  is  a  condition,  express,  implied  in  fact, 
or  implied  in  law,  that  he  will  have  an  adequate  defense. 

It  would  seem  that  nothing  is  to  be  gained  in  clearness  by  the  use  of  such 
terms  as  "discontinuous  performance"  used  on  page  286;  or  the  use  of  "rescission" 
where  it  is  obvious  that  the  word  used  should  have  been  "repudiation."  And 
such  misuse  of  terms  has  led,  in  the  text,  as  such  misused  matters  leads  every- 
where, to  confusion  of  thought,  and  inadequacy  of  expression  to  convey  the  prin- 
ciple. The  misuse  of  the  term  "rescission"  for  the  term  "repudiation,"  has,  as 
everybody  knows,  led  to  an  almost  inextricable  confusion  in  decisions  of  the 
courts.     No   single  party   to  a   contract  ever  has   the   right   or   even   the   power   to 

1  (1818)    1   B.  &  Aid.  681. 

2  Ibid. 

3  P.   IX. 
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"rescind"  the  contract ;  whereas,  frequently,  one  of  the  parties  to  the  contract 
has  a  perfect  right  to  repudiate  it  and  refuse  to  perform  it.  A  scientific  treatise 
can  only  be  written  by  the  precise  and  scientific  use  of  terms  with  strict  reference 
to  their  scientific  meaning. 

Again,  the  author  defines  every  consideration  as  a  "forbearance."  This  is 
regrettable  because  the  term  "forbearance"  has  a  very  clear,  distinct,  legally  scien- 
tific meaning,  to  wit:  refraining  from  prosecuting  an  alleged  claim.  And  it  is 
not  true,  even  in  the  sense  in  which  the  author  uses  the  term  "forbearance"  that 
it  is  the  only  kind  of  consideration.  If  he  means  by  it,  "forbearance  to  exercise 
a  legal  right,"  then  it  is  much  better  to  say  that  every  consideration  is  the  sur- 
render of  a  legal  right,  as  that  definition  will  cover  both  negative  and  positive  things. 

One  finds  it  difficult  to  understand  why  there  should  he  inserted  in  the 
volume  a  discussion  of  corporation  contracts,  just  as  though  corporation  contracts 
were  any  different  from  any  other  contracts,  in  the  legal  principles  applicable  out 
of  contract  law.  Once  you  have  the  power  in  the  corporation  to  make  the  con- 
tract, and  the  properly  authorized  officers  executing  or  agreeing  upon  the  contract, 
you  have  covered  the  only  matters  which  distinguish  corporation  contracts  from 
any  other  contracts,  and  those  things  belong  to  corporation  law,  and  not  to  con- 
tract  law. 

Xow,  the  distinction  between  breaches  of  contracts  "in  limine"  and  breaches 
of  contracts  "after  part  performance"  is  a  perfectly  simple  and  clear  distinction, 
so  well  established  in  the  law  that  fortunately  the  principle  has  been  elucidated 
over  and  over  again.  And  yet,  it  may  be  said,  with  all  possible  grace  and  defer- 
ence, that  the  discussion  of  this  question  on  page  286  and  the  following  pages, 
is  not  calculated  to  give  to  the  student's  mind  a  clear  grasp  of  the  principles  laid 
down  in  the  authorities,  or  the  reasons  for  them. 

In  Chapter  XIII  on  "Agreements  of  Imperfect  Obligation,"  the  author  treats, 
among  other  things,  the  Statute  of  Limitations  and  the  Statute  of  Frauds  as 
defenses  to  actions  on  contracts.  May  it  be  said  that  by  the  very  heading  of  the 
chapter  as  thus  given,  the  mind  of  the  reader  might  very  well  be  misled  at  the 
outset  from  the  train  of  thought  which  would  give  him  a  sound  and  clear  appre- 
ciation of  the  effect  of  those  statutes  as  defenses  among  other  incidents  of  these 
so-called  "Agreements  of  Imperfect  Obligation."  As  a  matter  of  law  and  of 
fact,  there  is  no  imperfection  of  obligation  in  such  cases  whatsoever.  The  con- 
tracts are  perfectly  sound  and  binding,  and  it  is  only  the  remedy  upon  the 
contracts  which  is  affected,  if  the  contracts  be  affected  at  all.  Both  of  those  de- 
fenses may  be  easily  waived  by  the  defendant  and  recovery  then  had  upon  the 
contracts,  showing  that  there  never  was  anything  inherently  defective  in  the 
oliligation  assumed.  The  Statute  of  Frauds  requires  nothing  except  that  in  the 
case  of  two  classes  of  contracts,  the  evidence  of  the  same  shall  be  in  writing  at 
the  time  of  the  trial,  signed  by  the  party  to  be  charged.  In  the  case  of  the 
Statute  of  Limitations,  the  only  point  is  that  the  remedy  on  a  contract  may  be  lost, 
if  diligence  be  not  followed  in  prosecution  of  the  claim. 

The  original   treatise   by  this  author,   that   is   to   say,   the   first   edition,   was   in- 

ling,  instructive  and  promising  as  all  of  the  eight  subsequent  editions,  includ- 
ing this  one,  have  been;  and  when  this  ninth  edition  is  read  in  conjunction  with 
other  text  books  on  the  subject,  and  many  reported  decisions  dealing  with  different 
topics  treated  in  it,  and  when  the  reader  makes  the  scholarly  treatment  of  various 
and  sundry  phases  of  the  law  of  contracts  by  this  author  a  part  of  his  knowledge 
of  the  subject,  there  will  be  a  good  result  reached  in  respect  of  a  broad  appre- 
ciation of  the  problems  in  this  branch  of  the  law,  and  the  treatment  of  them,  but 
he  will  need  the  broad  study  in  order  to  make  this  book  a  handy  working  tool 
for   his   purposes. 
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The  genius  of  the  learned  author,  his  high  talent  for  patient  investigation, 
his  persistence  in  the  scholarly  study  of  this  subject,  all  call  for  the  highest 
commendation,  and  will  continue  to  receive,  as  they  have  in  the  past,  the  admira- 
tion of  those  who  come  in  contact  with  his  work.  His  higher  powers  and  capaci- 
ties will,  in  some  future  edition,  doubtless  present  in  a  single  volume,  such  as  is 
the  compass  of  this  present  book,  an  exposition  of  the  settled  points  of  contract 
law,  a  comprehensive  statement  of  divergent  decisions  on  topics  of  this  law  at 
which  authorities  are  at  odds,  and  in  connection  with  all  of  such  discussions,  a 
commanding  view  of  the  clear  principles  which  should,  and  in  most  instances  do, 
as  a  matter  of  decided  cases,  govern  the  disposition  of  the  problems  under  con- 
sideration. 

Charles   Thaddeus    Terry 
New    York    City 


Law  and  Business.  By  Wieuam  H.  Spencer.  Chicago :  The  University  of 
Chicago  Press.  1922.  Vol.  I,  pp.  xviii,  611;  Vol.  II.  pp.  viii,  670;  Vol  III,  pp. 
xviii,  653. 

Teachers  in  schools  of  business  are  herewith  presented  with  a  three  volume 
collection  of  cases  for  the  study  of  the  most  important  of  the  branches  of  law 
influencing  business  administration. 

The  volumes  occupy  a  place  in  the  series  of  texts  that  are  being  produced  for 
the  convenience  of  such  schools  of  business  as  are  committed  to  the  principle  that 
collegiate  training  for  business  administration,  whether  graduate  or  undergraduate, 
must  afford  at  least  an  introduction  to  the  organization  of  the  society  in  which 
business  activities  are  carried  on,  and  more  than  a  superficial  acquaintance  with  the 
limitations  imposed  by  environment,  both  physical  and  social,  on  business  policy 
and  practice. 

The  key  to  a  proper  understanding  of  the  purpose  and  the  great  value  of  this 
work  is  found  in  the  compiler's  creed  that  "there  are  underlying  principles  of 
business  administration,  and  schools  of  business  can  do  no  more  than  teach  those 
principles."  Accordingly,  the  cases  chosen  deal  with  such  legal  principles  as  appear 
to  be  underlying  the  relations  of  a  business  man:  (a)  to  his  market;  (b)  to  the 
administration  of  his  finances;  (c)  to  risk  bearing;  (d)  to  his  labor;  (e)  to  the 
form  of  the  business  unit;  i.  c,  the  organization. 

The  volumes  and  the  arrangement  of  their  material  are  strongly  persuasive  of 
the  value  of  the  case  method  in  teaching  the  legal  subjects  indispensable  to  the 
curricula  of  modern  schools  of  business.  It  is  not  hard  to  believe  that  legal 
principle  stated  as  such  makes  but  slight  appeal  to  students  who  have  not  already 
pursued  the  study  of  law  far  enough  to  have  developed  an  interest  in  the  purely 
legal  aspects  of  any  given  problem.  But  a  typical  situation  presented  in  the 
statement  of  facts  of  a  case  offered  to  the  student  of  business  activities  and  prob- 
lems, may  well  awaken  his  interest  to  a  perusal  of  the  reactions  of  lawyers  and 
judges  to  the  problem  indicated  in  the  facts. 

To  aid  the  student  in  an  analysis  of  the  cases  the  author  has  included  in 
the  first  volume  a  number  of  pages  of  carefully  chosen  and  well  written  ma- 
terial, attempting  to  give  a  "background  for  the  study  of  law."  The  wisdom  of 
the  attempt  is  doubtful,  however,  since  most  teachers  of  law  and  many  lawyers 
must  know  the  almost  total  dependence  of  the  student  on  class  lectures  to  ex- 
plain even  those  few  fundamentals  of  the  organization  and  procedure  of  our 
legal  system  that  are  essential  to  an  understanding  of  the  legal  principles  of  any 
given  case.  It  seems  safe  to  say  that  the  instructor  who  is  not  prepared  to 
supply    the    background    through    lectures    cannot    gain    his    preparation    from    the 
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material  offered  in  this  text,  admirable  as  is  the  work  of  exposition ;  and  for 
the  student  the  reviewer  fears  discouragement  upon  meeting  at  the  outset  the 
formidable  array  of  the  machinery  of  litigation,  and  the  making  and  reporting  of 
decisions.  One  must  admit,  however,  that  the  possibility  of  deferring  this  ad- 
mirable introductory  material  to  the  later  days  of  any  course  and  the  opportunity 
of  reference  to  it  are  sufficient  justifications   for   using  the  space  required. 

The  inclusion  in  the  appendices  of  certain  acts — such  as  the  Uniform  Sales 
Act  and  the  Negotiable  Instruments  Law — is  especially  to  be  commended  be- 
cause it  is  well  to  acquaint  students  of  the  art  of  business  administration  with 
the  positive  character  and  settled  form  of  some  of  the  more  fundamental  legal 
enactments  so  that  they  may  appreciate  the  value  of  shaping  business  plans  and 
practices  to  conform  to  the  customs  which  prevail  with  the  sanctions  of  en- 
forceable law.  Such  statutes  should  also  be  highly  suggestive  of  the  possi- 
bility and  value  of  making  use  of  those  communicating  and  recording  forms  which 
are  designed  to  assist  in  keeping  such  business  practice  as  requires  their  use  in 
wholesome  conformity  with  the  established  customs,  thereby  eliminating  a  large 
element  of  risk  attendant  upon  insufficient  reliance  upon  forms  of  communica- 
tion and  record. 

The  appearance  of  these  volumes,  and  others  like  them,  tempts  one  to  comment 
on  the  usual  observation  drawn  from  many  members  of  the  bar  by  the  appear- 
ance of  works  of  this  character;  namely,  that  such  volumes  and  the  instruction 
which  is  based  upon  them  may  deceive  the  business  man  to  act  as  his  own  lawyer 
and  thus  promote  confusion  and  litigation.  The  proponent  of  such  views  should 
confess  either  lack  of  sincerity  or  ignorance  of  the  spirit  in  which  law  may  be, 
and  should  be,  taught  in  schools  of  business  administration.  Indeed,  it  is  not 
too  much  to  hope  that  the  teaching  of  law  in  schools  of  business  may  happily 
result  in  preventing  much  of  the  sort  of  business  controversies  which  arise  from 
a  lack  of  knowledge  of  fundamental  commercial  legal  principles;  controversies 
which  result  in  litigation  that  is  purely  remedial  in  character  and  fatal  in  con- 
structive results  for  the  parties,  as  well  as  subversive  of  the  hopes  of  achievement 
among  lawyers  who  are  interested  in  furnishing  constructive  guidance  and  assist- 
ance to  clients  engaged  in  commercial  life.  It  is  a  common  fact  in  the  experi- 
ence of  many  practitioners  that  legal  controversies  among  their  commercial  clients 
too  often  arise  from  ignorance  of  even  the  most  salient  legal  principles  operating 
in  the  field  of  commerce.  A  remedy  has  been  found  by  the  owners  of  many 
enterprises  in  putting  administrative  responsibility  in  the  hands  of  counsel  who, 
whatever  their  ability  and  success  in  steering  a  straight  course  through  legal 
obstacles,  are  nevertheless  wholly  unprepared  to  recognize  many  obstacles  of  a 
different  character  that  must  be  avoided  in  maintaining  a  course  leading  to  the 
final  objective,  even  if  the  goal  can  be  well  determined  at  all  by  the  administrator 
who  has  been   imported   from   the  legal   field. 

The  table  of  contents  affords  the  double  advantage  of  an  index  to  the  ma- 
terial presented  and  of  logical  outline  of  the  plan  and  purpose  of  the  author. 
Perhaps  the  latter  function  might  be  secured  to  better  advantage,  and  more 
assistance  offered  the  student,  if  greater  detail  were  afforded  under  nearly  every 
heading.  The  constant  criticism  of  the  case  method  of  instruction ;  namely,  that 
the  method  is  weak  in  its  want  of  correlation,  may  not  be  entirely  obviated  by 
highly  developed  tallies  of  contents,  but  it  is  felt  that  nearly  every  student  having 
any  powers  of  synthesis  and  correlation  will  by  the  aid  of  such  incidental  out- 
lines be  able  to  present  results  which  will  indicate  that  this  common  criticism  of 
case  instruction  is  at  best  but  superficial. 

To  the  legal  profession,  the  appearance  of  volumes  such  as  these  and  the 
growth    of    those   methods   of    instruction    which   make   use   of    such   books,    are   a 
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very  happy  omen.  The  promotion  of  legal  writing  on  business  situations  not  yet 
well  covered  by  reported  cases,  and  speculation  on  the  probable  treatment  by 
courts  of  new  and  approaching  business  situations,  as  well  as  the  exposition 
of  such  business  conditions  and  problems,  not  heretofore  sufficiently  appreciated  or 
emphasized  but  always  part  of  the  background  of  commercial  and  industrial  legal 
controversies,  is  stimulated  by  collections  of  cases  of  this  nature  when  they  come 
into  the  hands  of  thoughtful  students  of  law. 

The  textual  preparation  of  cases,  the  elimination  of  parts  of  opinions  not 
necessary  to  the  apprehension  of  the  legal  principle  involved,  and  the  order  of 
arrangement  are  of  the  best.  The  inherent  possibilities  of  more  advanced  work 
along  the  same  lines  lead  one  to  expect  and  hope  for  further  work  in  the  field. 

Irwin  T.  Gilruth 

Chicago,  III. 
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THE  MEANING  OF  LEGAL  HISTORY 

Preface 

It  is  my  sad  duty  to  introduce  on  this  occasion  to  the  readers  of  the 
Columbia  Law  Review  the  thoughts  of  one  whom  they  have  known  well 
and  esteemed  highly  and  who  has  been  taken  from  their  midst  by  a  decree 
of  blind  Fate.  My  warrant  for  writing  these  few  lines  consists  in  the 
fact  that  Barbour  was  a  pupil  of  mine,  my  best  pupil,  on  whom  I  looked 
as  the  man  of  greatest  ability  and  promise  among  the  younger  generation 
of  Anglo-American  jurists.  The  text  handed  over  to  me  by  Mrs.  Barbour, 
a  dear  friend  of  our  family  in  Oxford,  represents  the  first  of  the  lectures 
on  legal  history  delivered  by  her  late  husband  under  the  Carpentier  founda- 
tion to  the  Columbia  University  of  New  York.  He  had  given  four  of  these 
lectures,  when  the  fatal  illness  overtook  him,  and  there  are  notes  of  the 
other  three  as  well  as  schemes  for  the  rest  of  the  course,  but  these  ma- 
terials are  in  too  fragmentary  a  state  to  be  put  before  the  public.  It  is  a 
great  pity  because  one  catches  interesting  glimpses  of  the  work  in  process 
of  formation,  but  the  publication  of  unfinished  sketches  would  certainly 
not  have  been  approved  by  him  who  was  scrupulously  careful  in  every 
detail  and  as  remarkable  by  the  high  finish  of  his  work  as  by  its  originality. 

The  first  lecture,  however,  is  sufficiently  complete  and  elaborated  to 
appear  in  a  review,  although  the  author  undoubtedly  developed  many 
points  in  the  course  of  his  speech  to  a  students'  audience.  Even  as  it 
stands,  this  introduction  on  the  value  and  meaning  of  legal  history  is 
worthy  of  the  closest  attention.  It  brings  home  with  great  force  the  truth 
that  it  is  only  in  its  historical  evolution  that  English  law  comes  to  its  full 
right.  This  may  be  said  of  any  system  of  law  but  it  is  especially  true  of 
English  law.  It  is  not  the  apparent  incongruities  and  archaisms  of  the 
law  of  real  property,  for  instance,  which  supply  the  key  to  its  interpreta- 
tion, but  its  development,  conditioned  by  historical  causes.  Nor  is  the  case 
different  as  regards  criminal  law,  or  contracts,  or  family  law. 

Barbour  was  one  of  those  best  qualified  to  speak  on  the  subject;  he 
combined  in  a  rare  degree  the  precise  dialectical  skill  of  the  lawyer  with 
the  investigating  spirit  of  the  historian. 

Paul  Vinogradoff 

Oxford,  England 


694  COLUMBIA  LA  IT  REJ1EW 

Lecture  Notes  of  the  Late  Professor  Willard  Barbour  x 

The  present  time  is  critical — intense  and  restless  activity — re-examina- 
tion of  old  concepts — the  insistent  suggestion  that  they  cannot  continue 
without  recasting.  Indeed  there  are  those  who  suggest  a  more  drastic 
process.  Let  me  take  an  example.  "Ideals  of  America"  (prepared  for 
City  Club  of  Chicago). 

"An  era  ended  in  July,  1914.  A  civilization  reached  its  conclusion.  We 
are  now  far  enough  away  to  see  its  affairs  in  perspective.  Nineteen  hun- 
dred and  fourteen  is  detached  from  the  present.  The  year  so  recent  has 
begun  to  take  its  place  with  1896,  1861,  and  even  with  1775.  This  almost 
immediate  past  is  already  becoming  as  alien  to  us  as  are  the  epochs  we 
learned  through  the  written  chronicles  of  the  past.  What  is  ahead  we 
cannot  say  with  assuredness  although  the  rude  outlines  of  the  futurs  are 
visible  now  to  the  clear-eyed  as  objects  perceived  in  the  semi-light  of 
approaching  dawn."      (Review:  2:56,  Jan.   17,    1920). 

This  is  unfortunately  typical.  Cf.  the  "New  World"  of  the  At- 
lantic. We  have  here  the  easy  assumption  that  everything  is  different — 
must  be  different  since  the  war. 

This  assumption  is  predicated  upon  a  strange  view  of  history :  not  that 
there  is  not  change,  ceaseless  change  if  you  will.  But  the  things  that  we 
often  treat  today  as  a  simple  matter  of  course  have  been  the  result  of  a 
long  and  difficult  struggle.  W'hat  has  been  fought  for  and  won  with 
difficulty  is  not  lightly  abandoned ;  though  we  may  have  forgotten  the 
struggle,  its  marks  are  with  us  yet.  And  so  it  may  not  be  mal  apropos 
at  such  a  time  as  this  to  turn  back, — to  spend  a  little  time  (and  it  will  be 
very  little)  in  an  inquiry  into  the  way  in  which  some  things  we  talk  about 
with  indifferent  familiarity  came  to  be  what  they  are. 

These  are  mere  generalities.  I  am  to  speak  of  law  and  legal  history. 
But  what  I  would  have  you  notice  is  that  our  law  has  not  escaped  the 
challenge  of  those  who  question  our  institutions.  It  could  not  be  otherwise. 
Knit  as  it  is  into  the  fabric  of  our  lives,  part  and  parcel  of  our  political 
institutions,  it  must  stand  or  fall  with  them.  Of  course  criticism  is  noth- 
ing new;  it  had  begun  before  the  war.  The  sociological  school  of  juris- 
prudence. A  word  about  it.  I  believe  it  has  something  to  contribute  to 
our  thinking  about  law,  the  common  law,  though  one  may  nourish  a  healthy 
doubt  as  to  whether  it  can  accomplish  what  its  most  esthusiastic  propon- 
ents have  claimed.  Very  likely  in  the  past  we  have  given  insufficient  at- 
tention to  economic  and  social  forces.  A  situation,  technically,  legally  cor- 
rect, may  fail  to  satisfy  legitimate  social  demands.  Note  that  the  sociolo- 
gist inevitably  is  driven  into  history.    It  may  indeed  be  that  the  work  which 

1  The  Columbia  Law  Review  publishes  these  fragmentary  notes  as  they  were 
left  by  their  author.  Only  such  changes  have  been  made  in  punctuation  and  in  the 
form  of  citations,  as  seemed  necessary  for  clarity.  The  editors  of  the  REVIEW  have 
wished  thus  to  preserve  to  the  reader,  as  far  as  may  be,  the  vigor  and  charm  of 
style  with  which  the  author  so  delighted  them. 
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now  needs  to  be  done  is  somewhat  parallel  to  the  work  of  chancery  in  the 
fifteenth  and  sixteenth  centuries.  Cf.  the  bond  paid  but  no  "acquittance". 
Technically  correct,  ethically  wrong.  Yet  supported  tenaciously  by  the 
replication  of  the  sergeant.  Today,  says  Pound,  we  must  have  more 
regard  for  the  social  aspects  of  a  situation  technically,  legally  correct. 

Take  for  example  Ehrlich,  Grundlegung  eincr  Soziologic  des  RccJits 
(see  analysis  by  Yinogradoff  in    [1920]    29  Yale  Law  Journ.  312). 

Law  applied  by  the  courts  is  insufficient  to  explain  the  juristic  relations 
of  society.  Jural  relations  are  wider.  Take  family  settlement — many 
never  in  litigation — conventions,  usage,  establish  a  thing — it  may  at 
length  be  accepted  by  the  law,  e.  g.,  tenancy  by  the  curtesy —  probably  not 
of  legislative  or  judicial  origin — rather  does  it  grow  out  of  the  preponder- 
ance of  the  husband  in  the  mediaeval  household — hence  incapacity  of  the 
wife.  Curiously  enough  this  drives  a  writer  like  Ehrlich  back  into 
history — only  he  will  not  do  the  patient  investigation  necessary — he  will 
work  a  priori. 

But  this  merely  goes  to  show  the  desirability  of  a  broader  background 
for  generalization — I  know  not  how  that  is  to  be  obtained  if  not  (in  part) 
through  historical  investigation. 

One  alleged  danger,  emphasized  by  the  zealous  defenders  of  the  com- 
mon law,  we  may  somewhat  summarily  dismiss.  See  Fowler,  The  Neiv 
Philosophies  of  Law  (1914)  27  Harvard  Law  Rev.  718,  and  Pound's 
reply.  It  has  been  said  that  the  most  serious  matter  about  the  modern 
movements  in  jurisprudence  is  that  they  come  from  and  represent  an  alien 
legal  system  or  an  alien  philosophy;  dire  fear  of  foreign  juristic  thinking. 
This  must  bring  a  slight  smile  to  anyone  who  remembers  the  history  of 
our  law.  The  common  law  is  a  tough  beast ;  it  has  not  shrunk  from  the 
contest  with  other  systems  in  the  past.  Rather  has  it  welcomed  such.  The 
conflicts  of  the  thirteenth  and  fifteenth  centuries.  Cf.  Story,  Equity  Juris- 
prudence. Very  brief  details.  Roman  law  and  canon  law.  Bracton  did 
not  scruple  to  use  Azo :  to  adopt  as  his  scheme  of  thinking  the  broad  out- 
lines of  Roman  jurisprudence.  But  the  law  he  set  forth  was  English  law. 
So,  too,  Spence  could  use  Savigny  and  yet  present  English  equity.  (True 
he  exaggerated  the  Roman  elements.) 

The  common  law  goes  on,  showing  a  vast  and  bewildering  capacity 
for  expansion  and  enlargement.  Like  the  English  language  which  con- 
tinually enriches  itself  by  piratical  excursions  into  other  speech.  Thus  is 
our  law  a  strange  composite:  Germanic  elements  in  it — c.  g.,  concept  of 
seisin ;  Roman  law  of  sorts  taken  with  the  Normans  in  the  Conquest ; 
canon  law  and  Roman  law  through  equity ;  the  customs  of  the  market 
place,  of  the  borough,  of  the  manor.  Nothing  too  humble  to  be  turned 
to  use.  Should  this  marked  capacity  to  expand,  to  enrich  itself  through 
the  experience  of  other  systems, — should  this  cease,  we  should  have  good 
cause  to  fear  for  the  future  of  our  law.  (One  of  most  interesting  studies 
is  in  history  of  conflict.) 
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I  have  said  that  the  common  law  manages  somehow  to  emerge 
triumphant  from  contests  with  other  systems.  This  is  doubtless  a  com- 
monplace and  scarcely  needs  illustration.  But  it  is  not  very  long  ago  that 
a  great  English  historian  predicted  an  inglorious  future  for  the  common 
law  in  the  United  States.  Speaking  of  Mr.  Livingston's  work  in  produc- 
ing the  Code  of  Louisiana  which  he  calls,  "of  all  republications  of  Roman 
law  the  one  which  appears  to  us  the  clearest,  the  fullest,  the  most  philo- 
sophical, the  best  adapted  to  the  exigencies  of  modern  society,"  he  con- 
tinued : 

"Now  it  is  this  code,  and  not  the  Common  Law  of  England,  which 
the  newest  American  States  are  taking  for  the  substratum  of  their  laws. 
The  diffusion  of  the  Code  of  Louisiana  does,  in  fact,  exactly  keep  step 
with  the  extension  of  the  territory  of  the  Federation.  And,  moreover, 
it  is  producing  sensible  effects  in  the  older  American  States.  But  for  its 
success  and  popularity,  we  should  not  probably  have  had  the  advantage  of 
watching  the  greatest  experiment  which  has  ever  been  tried  on  English 
jurisprudence — the  still-proceeding  codification  and  consolidation  of  the 
entire  law  of  New  York." 

"The  Roman  law  is,  therefore,  fast  becoming  the.  lingua  franca  of 
universal  jurisprudence.     ..." 

Thus  wrote  Sir  Henry  Maine  in  1871.  (Originally  published  1856; 
Reprinted,  Village  Communities:  Roman  Law  and  Legal  Education. 
Quoted  from  page  360-1.) 

The  passage  of  events  has  written  its  ironical  commentary  on  this 
prophecy.  The  significance  of  the  failure.  There  has  been  no  reception 
of  Roman  law  in  the  United  States.  In  fact  Sir  Henry  Maine  did  not 
lay  his  finger  upon  the  most  critical  period, — post-revolution  days.  The 
prejudice  against  things  English — the  enthusiasm  for  French  ideas  .  .  . 
(Here  a  brief  reference  to  Stone's  project:  study  on  American  legal 
history.) 

But,  you  may  say,  what  has  this  to  do  with  our  present  task?  Are  we 
not  forgetting  legal  history?  No.  One  of  the  topics  I  shall  propose  for 
your  consideration  is  the  contest  between  Roman  law  and  common  law, — 
in  England  and  America.  Remember  that  there  is  only  one  other  legal 
system  that  bears  comparison  with  the  law  of  Rome.  For,  while  on  the 
continent  the  barbarians  conquer  peoples,  they  themselves  succumb  to 
Roman  law;  it  becomes  the  substratum  of  their  legal  system.  Not  so  in 
England;  the  English  work  out  a  system  that  is  thoroughly  their  own.- 
However  much  this  may  sound  a  truism  today,  it  deserves  careful  thought. 
It  is  so  natural  to  us  that  we  are  likely  to  overlook  its  significance. 

.More  than  that.  A  system  of  law  which  has  played  a  large  part  in 
the  life  of  a  nation  deserves  study  for  itself  alone.  Peculiarly  is  the  com- 
mon law  an  expression  most  characteristic  of  the  English-speaking  peoples. 
I  need  not  labour  this  point  for  it  hi  been  very  finely  developed  by  Sir 
Frederick  Pollock,  The  History  of  English  law  as  a  Branch  of  politics  in 
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Essays  in  Jurisprudence  and  Ethics  (1882)  198.  Not  only  the  lawyer 
in  the  courts, — nor  the  judges, — but  the  lawyer  in  parliament  as  well. 
Note  the  peculiar  legal  cast  of  the  Petition  of  Right  and  the  Bill  of 
Rights.    Recall  the  work  of  Sir  Edward  Coke,  of  John  Selden. 

This  country.  Beginnings  of  our  constitution  lie  far  back,  but  it  is 
largely  the  work  of  law  and  lawyers.  Jefferson,  whether  Christianity  is  a 
part  of  the  Common  Lazvf  (Appendix  to  Jefferson's  reports.)  Hamilton: 
y.  B.  B. — use  of — 

But  this  relates  to  political  and  constitutional  history.  Can  we  come 
a  little  nearer  home?  Is  legal  history  merely  a  pleasant  avocation  to  us  as 
lawyers  ?  Something  that  is  perhaps  desirable,  but  a  mere  frill  ?  Can  it 
help  us  to  understand  modern  law?    Yes,  I  think  so. 

To  begin  with  it  may  make  us  less  desirous  of  preserving  things  as 
they  are,  just  because  they  are  so.  Perhaps  no  class  is  more  in  danger 
of  becoming  slave  to  tradition  than  the  lawyer.  But  laisses  faire  finds 
slight  historical  justification.  Let  me  illustrate  what  I  mean.  In  the 
reign  of  Henry  VI,  Fortescue,  C.  J.  (an  able  judge  certainly),  was 
pressed  by  counsel  as  to  the  absurdity  of  a  distinction  he  was  laying  down 
with  regard  to  a  writ  of  scire  facias.  He  answered  simply :  "The  law  is 
as  I  have  put  it,  and  so  it  has  always  been  from  the  beginning.  We  have 
several  set  forms  which  are  always  held  legal,  and  they  have  been  so  held 
and  used  for  a  reason,  though  it  may  be  that  the  reason  is  now  forgotten." 
(1458)  y  B  36  Hen.  VI  pp.  25,  26  pi.  21.  That  is  the  trouble:  there  are 
too  many  things  in  our  law  today  religiously  preserved ;  sometime  there 
may  have  been  a  reason,  but  "the  reason  is  now  forgotten."  And  the 
point  of  view  of  Fortescue  is  a  common  point  of  view  in  the  courts.  The 
preservation  of  many  hoary  antiquities  in  the  law  of  real  property  is  an 
example  that  readily  occurs  to  us.  Refer  to  Maitland,  The  Law  of  Real 
Property,   1  Collected  Papers   (1911)    162.     Illustrations  there. 

Or  take  a  very  technical  rule:  that  with  regard  to  trespass  ab  initio. 
(Rule  of  substantive  law — or  evidence?  How  did  it  begin?  If  you  wish 
to  see  how  that  can  be  handled  by  an  able  judge  possessing  real  historical 
insight,  read  Commonwealth  v.  Rubin  (1896)  165  Mass.  453  (opinion  by 
Holmes).  The  same  thing  is  true  in  much  that  you  will  read  in  the 
reports  about  the  forms  of  action.  They  are  by  many  supposed  to  be  im- 
mutable.    .     .     . 

Now  today  it  is  certainly  shameful  if  we  can  give  no  better  reason  for 
a  rule  than  that  it  was  so  laid  down  in  the  middle  ages ;  or  if  we  proceed 
to  say  that  there  was  sometime  a  reason  but  it  is  forgotten.  Not  only 
is  the  reason  forgotten — it  has  ceased  to  exist !  And  this  becomes  down- 
right ludicrous  when  the  basis  of  the  rule  no  longer  exists.  But  before 
we  set  about  altering  any  rules  or  even  challenging  them  it  is  well  to  inquire 
how  they  came  to  be.  If  we  find  that  the  reason  is  no  longer  of  force,  we 
must  find  a  present  reason  or  the  rule  had  better  be  abandoned.  History 
may  teach  us  to  have  less  respect  for    something   we   have   too    readily 
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accepted.  At  the  same  time  it  may  warn  us  of  the  futility  of  sudden  rad- 
ical changes.  We  may  preserve  what  Justice  Holmes  has  called  an 
"enlightened  skepticism":  toward  the  mere  relics  of  the  past;  toward  the 
sudden  changes  suggested  for  the  future. 

In  another  way  has  the  historical  method  importance.  We  lay  much 
stress  in  our  law  schools  upon  accurate  analysis.  This  I  should  be  the 
last  to  decry.  The  law  needs  to  be  systematized  and  perhaps  for  this 
purpose  no  better  method  than  the  deductive  can  be  used.  But  the  terms 
we  use,  our  fundamental  notions,  are  coloured  by  a  long  past.  Cf.  von 
Ihering: 

"Law  is  not  less  a  product  of  history  than  handicraft,  naval  construc- 
tion, technical  skill :  as  Nature  did  not  provide  Adam's  soul  with  a  ready- 
made  conception  of  a  kettle,  of  a  ship,  or  of  a  steamer,  even  so  she  has  not 
presented  him  with  property,  marriage,  binding  contracts,  the  State.  And 
the  same  may  be  said  of  all  moral  rules.  .  .  .  The  whole  moral  order 
is  a  product  of  history,  or  to  put  it  more  definitely,  of  the  striving  toward 
ends,  of  the  untiring  activity  and  work  of  human  reason  tending  to  satisfy 
wants  and  to  provide  against  difficulties." 

When  we  talk  of  "contract,"  "property,"  etc.,  we  may  too  easily 
assume  that  these  concepts  are  as  old  as  the  law  itself.  History,  however, 
shows  us  that  our  modern  notion  of  property  is  the  consequence  of  a  long 
evolution;  a  unification  of  very  diverse  elements  brought  together  in  one 
generalization.  The  generalization  is  useful,  but  the  component  parts  can 
not  be  ignored  even  today.  So  too  in  contract.  It  may  be  said  that  Roman 
law  in  its  classic  period  scarcely  knew  a  general  lazv  of  contract:  rather 
principles  of  particular  contracts.  How  meager  was  our  own  law  of  con- 
tract in  the  middle  ages  is  familiar  to  all.  To  generalize  about  contract  now 
on  an  analytical  basis  without  due  consideration  of  its  history  is  hazardous. 
Cf.  the  detriment  idea  in  consideraton  and  the  effort  to  find  a  reasonable 
ground  for  supporting  it. 

Let  me  take  one  or  two  specific  examples.  Draw  them  from  Lang- 
dell,  one  of  the  acutest  writers.  Brief  Survey  of  Equity  Jurisdiction 
(1904)  126.     Discussing  creditor's  bills: 

"During  the  life  of  a  debtor,  the  only  remedy  of  which  his  creditor 
as  such  can  avail  himself  is  against  the  person  of  the  debtor  .  .  . 
When,  therefore,  the  debtor  dies,  the  creditor's  remedy  is  gone.  The 
debtor's  property,  to  be  sure,  remains,  but  the  creditor  cannot  touch  it 
unless  the  law  furnishes  him  with  a  new  remedy.  Indeed,  when  a  debtor 
dies,  his  debts  would  all  die  with  him  did  not  positive  law  interpose  to 
keep  them  alive;  for  every  debt  is  created  by  means  of  an  obligation  im- 
posed upon  the  debtor,  and  it  is  impossible  that  an  obligation  should  con- 
tinue to  exist  after  the  obligor  has  ceased  to  exist." 

This,  he  seems  to  indicate,  "is  as  old  as  the  law  itself."  The  law 
interposes  to  keep  the  debt  alive.     "It  is    impossible    that    an    obligation 
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should  continue  to  exist  after  the  obligor  has  ceased  to  exist."  Why 
impossible?  Notice  the  implication  that  "the  law  is  a  logical  system  in 
which  it  is  for  ever  impossible  for  a  debt  to  survive  the  debtor"  (Cohen). 
But  if  so,  how  could  positive  law  bring  about  the  impossible?  (Cohen). 
Notice  the  logical  explanation  of  the  fact  that  the  obligation  does  not 
survive  death.  A  debt  is  created  by  an  obligation  imposed  on  a  debtor. 
Assume  that  this  is  personal  to  the  debtor.  With  the  death  of  the  debtor 
the  obligation  ceases  to  exist.  Very  simple.  But  what  are  the  facts?  It 
was  not  true  that  all  obligations  perished  with  the  obligor.  This  is  all 
bound  ud  with  the  history  of  debt.  If  the  obligation  arose  from  a  sealed 
instrument,  it  survived ;  if  from  "parol  contract"  it  died.  Reason :  action 
to  enforce  was  debt.  Debt  lay  against  the  executors  of  the  debtor,  if  a 
sealed  instrument;  it  did  not  so  lie  otherwise.  The  contemporaneous  ex- 
planation was  that  the  debtor  might  have  waged  his  law,  and  the  executors 
could  not  do  this  for  him.  4  Oxf.  Stud.  40;  Y.  B.  (1343-4)  17  &  18  Edw. 
Ill  (R.  S.)  513.  That  is  all  there  is  to  it,  and  when  one  comes  to  study 
the  history  of  the  action,  the  logical  deduction  assumes  a  questionable 
value.  (Perhaps  this  is  not  quite  fair  to  Langdell  for  he  does  go  into  the 
history  of  the  thing;  but  he  will  make  his  general  statement.) 

Another  illustration :  Langdell's  use  of  the  maxim :  aequitas  agit  in 
personam.  This  leads  to  the  treatment  of  equity  as  a  purely  remedial 
system :  no  rights  created.  Now  equity  in  the  beginning  undoubtedly  did 
confine  its  action  to  the  persons  of  the  parties  and  did  not  act  on  the 
res.  This  was  a  weakness.  It  was  dictated  by  the  situation  at  the  time. 
Amplify     .     .     .     But  Langdell : 

"Anyone  who  wishes  to  understand  the  English  system  of  equity  as 
it  is  and  as  it  lias  been  from  the  beginning,  must  study  its  weakness  as  well 
as  its  strength." 

This  seems  to  me  to  ignore  the  whole  history  of  the  matter.  It 
assumes  that  there  is  some  necessary  connection  between  the  remedies  of 
chancery  and  this  mode  of  enforcement  in  personam.  It  justifies  the  con- 
nection logically,  and  then  proceeds  to  draw  deductions  therefrom.  It 
treats  equity  as  a  hard  and  fast  system  unchanging  and  incapable  of 
change.  This  attitude  seems  to  me  stultifying.  Note  one  unfortunate 
result.  A  decree  from  this  point  of  view  would  not  determine  any  right  or 
obligation :  no  legal  effect.  Hence  Mr.  Beale  applies  the  doctrine  in  the 
conflict  of  laws :  an  equitable  decree  cannot  be  the  foundation  of  a  suit  in 
another  jurisdiction.  True  the  courts  have  so  recognized  decrees  for 
money ;  this  is  awkward  but  it  can,  with  defiance  of  history,  be  explained 
away.  But  the  old  argument  may  be  applied  to  a  decree  ordering  the 
conveyance  of  land.  The  original  cause  of  action  survives !  Even  Dean 
Pound  gives  his  assent  to  this  heresy  in  the  last  number  of  the  Harvard 
Law  Review  (Jan.  1920). 

Another  danger  in  the  purely  logical  method:     Logic  all  too  easily 
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degenerates  into  scholasticism.  Never  was  the  law  more  logical  than  in 
its  period  of  greatest  stagnation.  Open  a  Year  Book  of  say  Henry  IV 
or  of  Edward  IV.  You  will  find  as  keen  reasoning,  as  neat  and  nice  dis- 
tinctions as  a  highly  trained  mind  working  in  a  subject  that  has  become 
highly  technical  can  produce.  We  can  but  admire  the  mental  ingenuity 
of  the  lawyer  of  the  Middle  Age.  But  the  result  was  utterly  disastrous. 
No  one  can  read  page  after  page  of  those  reports  without  wishing  that 
there  had  been  less  logic  and  a  little  more  common  sense.  Law  was  get- 
ting out  of  touch  with  life.  I  say  that  in  this  there  is  an  example  and  a 
warning.  If  the  study  of  this  period  taught  us  only  something  that  must 
at  all  costs  be  avoided,  it  would  not  be  time  spent  in  vain.  The  require- 
ment of  meticulous  accuracy.  Cf.  verdict  of  guilty  in  the  'fist'  degree — 
held  of  no  effect—  Wodridge  v.  State  (1883)  13  Tex.  App.  443  cited 
[by]    Pound).     The  learned  court: 

"It  is  to  be  particularly  noted  that  here  we  have  no  case  of  the  mis- 
spelling of  a  word ;  the  word  used  is  'fist'  is  properly  spelt  'fist,'  and  is  a 
word  as  well  defined  and  as  well  known  to  the  English  language  as  any 
other  word  in  daily  common  use." 

Yet  the  clerk  read  it  'first'  and  the  jury  assented.  It  would  be  a 
libel  on  the  middle  ages  to  call  this  mediaeval.  Misnomer  in  the  18th 
century:  Cf.  Holmes,  /.,  in  Paraiso  v.  United  States  (1907)  207  U.  S. 
368,  372. 

"...  the  inability  of  the  seventeenth  century  common  law  to  under- 
stand or  accept  a  pleading  that  did  not  exclude  every  misinterpretation 
capable  of  occurring  to  intelligence  fired  with  a  desire  to  pervert." 

What  we  may  well  ask  of  history  then  is  not  an  uncritical  accumula- 
tion of  facts  from  the  past:  rather  a  combination  of  sound  historical  criti- 
cism and  accurate  juridical  analysis.  It  is  this  combination,  unfortunately 
too  rare,  which  alone  will  yield  results.  Let  us  at  least  aim  for  that,  how- 
ever far  short  of  the  ideal  our  own  performance  may  fall. 

Justice  Holmes,  Common  Lazv  (1881)  2,  calls  attention  to  two  errors 
equally  to  be  avoided: 

"One  is  that  of  supposing,  because  an  idea  seems  very  familiar  and 
natural  to  us,  that  it  has  always  been  so.  Many  things  which  we  take  for 
granted  have  had  to  be  laboriously  fought  out  or  thought  out  in  past  times. 
The  other  mistake  is  the  opposite  one  of  asking  too  much  of  history.  We 
-tart  with  a  man  full  grown.  It  may  be  assumed  that  the  earliest  barbarian 
whose  practices  are  to  be  considered,  had  a  good  many  of  the  same  feelings 
and  passions  as  ourselves." 

The  first  I  have  already  emphasized.  Against  the  second  we  may 
use  the  effective  method  of  going  backward  from  the  present  as  well  as 
coming  forward  from  the  past.    The  first  requisite  to  an  intelligent  study 
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of  legal  history  is  a  thorough  knowledge  of  modern  law.  It  is  desirable 
to  know  the  end  before  we  start  searching  for  the  beginning.  This  was 
never  better  expressed  than  by  Maitland: 

"We  must  not  be  in  a  hurry  to  get  to  the  beginning  of  the  long  history 
of  law.  Very  slowly  we  are  making  our  way  towards  it.  The  history  of 
law  must  be  the  history  of  ideas.  It  must  represent,  not  merely  what 
men  have  done  and  said,  but  what  men  have  thought  in  bygone  ages. 
The  task  of  reconstructing  ancient  ideas  is  hazardous  and  can  only  be 
accomplished  little  by  little.  If  we  are  in  a  hurry  to  get  to  the  beginning 
we  shall  miss  the  path.  Against  many  kinds  of  anachronism  we  now 
guard  ourselves.  We  are  careful  of  costume,  of  armour  and  architecture, 
of  words  and  forms  of  speech.  But  it  is  far  easier  to  be  careful  of  these 
things  than  to  prevent  the  intrusion  of  untimely  ideas.  In  particular  there 
lies  a  besetting  danger  for  us  in  the  barbarian's  use  of  a  language  which 
is  too  good  for  his  thought.  Mistakes  then  are  easy,  and  when  committed 
they  will  be  fatal  and  fundamental  mistakes.  If,  for  example,  we  intro- 
duce the  persona  ficta  too  soon,  we  shall  be  doing  worse  than  if  we  armed 
Hengest  and  Horsa  with  machine  guns  or  pictured  the  venerable  Bede 
correcting  proofs  for  the  press ;  we  shall  have  built  upon  a  crumbling 
foundation.  The  most  efficient  method  of  protecting  ourselves  against 
such  errors  is  that  of  reading  our  history  backwards  as  well  as  forwards, 
of  making  sure  of  our  middle  ages  before  we  talk  about  the  'archaic,'  of 
accustoming  our  eyes  to  the  twilight  before  we  go  out  into  the  night." — 
Domesday  Book  and  Beyond  (1897)  356. 

We  shall  have  a  deal  to  say  about  procedure.  It  may  be  well  to  en- 
quire at  the  outset  into  its  relation  to  substantive  law.  Even  to-day  the 
law  is  laid  down  adjectively,  rather  than  substantively.  That  is  "the 
remedy  can  be  ascertained  more  readily  and  easily  than  the  precise  nature 
and  extent  of  the  right  infringed."  (Odgers).  Concede  that  this  is  not 
ideal.  Logically  we  ought  to  enquire  first  as  to  the  right,  and  if  right 
there  be,  give  an  appropriate  remedy.  We  do  not  find  this  ideal  realized ; 
text-writers  and  law  teachers  are  working  in  that  direction,  but  the  law  in 
action  is  still  concerned  rather  with  the  particular  instance,  than  the  gen- 
eral doctrine. 

If  this  be  true  to-day  we  need  not  be  surprised  if  it  is  the  more 
marked  the  farther  back  that  we  go.  Sir  Henry  Maine's  remark :  "sub- 
stantive law  has  at  first  the  look  of  being  gradually  secreted  in  the  inter- 
stices of  procedures."  The  logical  process  is  inverted:  you  inquire  (1) 
not  what  are  my  rights?  If  I  have  a  right  there  must  be  a  remedy ;  rather 
you  ask  (2)  Have  I  a  remedy?  For  one  moment  perhaps  it  was  different. 
In  the  golden  period  of  the  common  law  Bracton  could  write :  "Tot 
erunt  formulae  bremnum  quot  sunt  genera  actionum,"  but  the  ink  was 
scarcely  dry  on  the  parchment  when  this  was  no  longer  true.  The  law 
reverted  to  procedure  and  the  -test  of  rights  was  the  existence  of  remedies. 

This  is  but  natural.  Law  makes  its  first  impact  on  the  mind  through 
direct  action ;  it  is  the  phenomena  of  direct  action  that  constitute  the  early 
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law.  I  need  not  weary  you  with  illustrations  of  this.  Cf.  the  Anglo- 
Saxon  codes :  the  Salic  law.  Single  instances :  then  the  instances  accumu- 
late :  finally  there  is  an  attempt  at  generalization.  But  the  mediaeval  point 
of  view  is  essentially  one  of  looking  at  the  law  through  procedure.  Take 
Bracton,  whose  work  is  well  described  as  the  flower  of  English  Mediae- 
val jurisprudence.  Bracton  was  in  many  ways  ahead  of  his  time.  .  .  . 
He  begins  with  generalities  and  a  little  of  the  law  of  persons.  (Roman 
law  influences  here.)  Then  the  law  of  things  (Dc  acquirendo  rerum 
dominio)  of  which  the  larger  part  is  devoted  to  Donatio  (feoffment)  where 
there  is  a  deal  about  writs  (/.  c,  procedure.)  This  is  less  than  a  third  of 
the  book.  The  remainder  deals  (except  for  a  bit  about  pleas  of  the  crown) 
with  actions:  e.  g.,  the  assize  of  novel  disseisin  is  given  ninety-eight  folios: 
more  space  than  is  devoted  to  the  law  of  things, — and  this  is  only  one 
action.  The  treatise  ends  with  an  incomplete  account  of  the  writ  of  right. 
Thus  is  the  bulk  of  the  book  devoted  to  actions.  Contrast  with  this  a 
comparatively  modern  work,  such  as  Kent's  Commentaries.     .     . 

This  space  devoted  to  actions  is  then  very  marked  in  Bracton.  But 
the  predominance  of  actions  is  even  greater  in  the  subsequent  writers.  In 
the  law  tracts  which  abound  in  the  fourteenth  and  fifteenth  centuries,  we 
shall  find  procedure  treated  to  the  exclusion  of  everything  else,  e.  g., 
Hengham.  Thus  we  see  something  of  the  mediaeval  point  of  view :  the 
lawyer  looked  at  the  law  entirely  from  the  point  of  view  of  the  law 
court.  If  he  were  to  do  his  duty  by  his  client  he  must  be  familiar  with  all 
the  intricacies  of  procedure,  and  when  we  remember  that  each  action  has 
procedural  peculiarities,  the  bulk  of  the  law  of  this  kind  is  appreciated. 
The  reports  (YBB)  are  written  primarily  for  the  pleader.  And  cf.  Lit- 
tleton's advice  to  his  son  in  the  preface  to  the  Tenures.  Thus  without 
giving  a  deal  of  attention  to  procedure,  the  investigation  of  mediaeval  law 
is  a  hopeless  task,  e.  g.,  if  you  want  to  look  for  the  law  of  co-ntract, — 
where  do  you  find  it?  Under  actions!  Cf.  FitzHerbert:  De  natura 
brevhim;  the  abridgments  and  their  classification.  (Follow  with  analysis 
of  relation  to  administrative  law.) 

This  has  had  a  profound  effect  in  the  formulation  of  our  law :  some 
instances : 

In  Real  Property:  There  are  not  a  few  here;  c.  g.,  the  terms  real  and 
personal.  Why  is  a  term  of  years  personal  property?  Explain  that  there 
was  originally  no  real  action  for  the  recovery  of  the  term  by  the  termor. 
Cf.  Maitland,  Forms  of  Action  (1910)  368.  The  concept  of  seisin:  here 
an  outgrowth  of  the  evolution  of  the  law  through  the  possessory  assizes, 
writ  of  right,  writs  of  entry,  trespass,  etc.  See  further  my  statement  (c)  : 
disseisor  who  severs  during  his  possession  acquires  title  to  the  thing 
severed. 

In  Contract:  Many  distinctions  in  contract  turn  on  distinctions  in 
actions ;  and  the  distinctions  between  debt,  covenant  and  assumpsit  are 
almost  entirely  historical.     "Contract  of   record";  there  is  such  a  thing 
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because  debt  would  He  upon  a  record  and  the  old  meaning  of  contract 
was  something  upon  which  debt  would  lie.  Seal :  covenant :  consideration, 
the  detriment  idea.  Due  probably  to  the  distortion  of  a  tort  action  into 
one  that  would  lie  for  breach  of  contract.  In  Tort :  Holmes,  Path  of  the 
Lazv  (1897)  10  Harvard  Law  Rev.  457.  How  far  is  there  any  general 
theory  of  tortious  liability?  It  seems  not  improbable  that  as  the  right  of 
action  for  a  particular  class  of  wrong  has  its  own  history,  the  lack  of 
harmony  in  principle  may  in  part  be  explained. 

Take  one  special  question :  We  have  one  particular  distinction  that 
seems  anomalous :  rights  the  technical  disturbance  of  which  gives  a  cause 
of  action,  and  rights  which  are  infringed  only  when  damage  occurs,  e.  g., 
easement  of  light.  Originally  the  action  was  an  assize  of  nuisance  then 
action  on  the  case  for  nuisance:  see  Lord  Macnaghten's  judgment  in 
Colls  v.  Home  Stores  [1904]  A.  C.  179,  185.  This  case  turned  on  the 
very  distinction  of  which  I  have  spoken:  one  of  the  most  discussed  cases 
of  recent  times. 

Another  aspect  of  the  Forms :  English  law  has  developed  a  technique 
of  its  own :  its  law  is  essentially  the  creation  of  a  great  people.  Now 
it  came  through  a  struggle.  Somewhere  von  Ihering  remarks  that  it 
must  not  be  forgotten  that  peoples  have  had  to  struggle  for  their  laws. 

"The  very  fact  that  their  law  does  not  fall  to  the  lot  of  nations  without 
trouble,  that  they  have  had  to  struggle,  to  battle  and  to  bleed  for  it, 
creates  between  nations  and  their  laws  the  same  intimate  bond  as  is 
created  between  the  mother  and  her  child  when,  at  her  birth,  she  stakes 
her  own  life.  A  principle  of  law  won  without  toil  is  on  a  level  with  the 
children  brought  by  the  stork :  what  the  stork  has  brought,  the  fox  or 
vulture  can  take  away  again.  But  from  the  mother  who  gave  it  birth, 
neither  the  fox  nor  the  vulture  can  take  the  child  away;  and  just  as  little 
can  a  people  be  deprived  of  the  institutions  they  have  had  to  labor  and 
to  bleed  for,  in  order  to  obtain.  We  may  even  claim  that  the  energy  and 
love  with  which  a  people  hold  to  and  assert  their  laws,  are  determined  by 
the  amount  of  toil  and  effort  which  it  cost  them  to  obtain  them.  Not  mere 
custom,  but  sacrifice  forges  the  strongest  bond  between  a  people  and  their 
principles  of  legal  right;  and  God  does  not  make  a  gift  of  what  it  needs 
to  the  nation  He  wishes  well,  nor  does  He  make  the  labor  to  its  acquisition 
easy,  but  difficult.  In  this  sense  I  do  not  hesitate  to  say :  The  struggle 
needed  by  laws  to  fight  their  way  into  existence  is  not  a  curse,  but  a 
blessing." 

It  is  through  the  forms  of  action  that  we  see  the  struggle  of  the  Eng- 
lish people  for  their  law.  The  assize  of  novel  disseisin  was,  Bracton  tells 
us  (f.  164b)  the  product  of  many  wakeful  nights  (midtis  vigiliis  excogita- 
tam  et  inventam).  The  action  is  produced  through  struggle;  there  is 
further  among  the  forms  of  action  themselves  a  struggle :  what  Maitland 
has  called  the  survival  of  the  fittest.  This  means  that  the  test  of  experi- 
ence, of  trial  is  being  constantly  applied.  We  can  study  our  formulary 
system  in  all  the  steps  of  its  evolution  (impossible  in  Roman  law).     It  is 
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not  surprising  that  a  thing  the  result  of  ceaseless  effort  and  study  should 
be  jealously  guarded  by  its  practitioners.  Herein  is  one  reason  for  the 
toughness  and  tenacity  of  the  common  law.  Bacon's  Reading  on  Uses 
(you  get  this  in  Trusts)  is  in  all  conscience  technical  enough,  but  it  pales 
before  Littleton's  Tenures.  Yet  the  latter  Coke  could  call  "a  work  of  as 
absolute  perfection  in  its  kind  and  as  free  from  error,  as  any  book  that 
I  have  known  to  be  written  of  any  human  learning."  And  hear  Coke 
further : 

"It  is  a  desperate  and  dangerous  matter  for  civilians  and  canonists 
(I  speak  what  I  know  and  not  without  just  cause)  to  write  either  of  the 
common  laws  of  England  which  they  profess  not,  or  against  them  which 
they  know  not  .  .  .  their  pages  are  so  full  of  palpable  errors  and 
gross  mistakings,  as  these  new  authors  are  out  of  charity  to  be  pitied,  and 
their  books  out  of  our  judgment  cast  away  unanswered.  — Alas,  our 
books  of  law  seem  to  them  to  be  dark  and  obscure ;  but  no  wise  men  will 
impute  it  to  the  laws,  but  to  their  ignorance,  who  by  their  sole  and  super- 
ficial reading  of  them  cannot  understand  the  depth  of  them." 

It  is  the  pride  of  the  English  lawyer  that  he  has  a  system  of  law  as 
intricate  and  difficult  of  acquisition  as  the  law  of  Rome.  English  mediae- 
val law  may  be,  as  Maitland  says,  couched  partly  in  bad  Latin,  partly  in 
worse  French;  but  its  effort  is  to  express  its  concepts  in  exact  technical 
language.  You  will  doubtless  recall  the  story  that  Blackstone  tells  of 
the  famous  question  with  which  Sir  Thomas  More,  when  a  student  on  his 
travels,  "puzzled  a  pragmatical  professor  in  the  university  of  Bruges  in 
Flanders ;  who  gave  a  universal  challenge  to  dispute  with  any  person  in  any 
science:  .  .  .  Upon  which  Mr.  More  sent  him  this  question,  'Utrum 
averia  caracae,  capta  in  vet  it  o  namio,  sint  irreplegibilia?' "  Here  was  a 
practical  question  and  it  related  primarily  to  English  procedure.  3  Bl. 
Comm.  *  148  n.  v.  But  I  have  said  enough  in  a  general  way  about  the 
importance  of  looking  at  our  law  through  its  procedure. 

The  study  of  actions  will  lead  us  into  the  middle  ages.  A  deal  of  non- 
sense has  been  written  about  this  period, — its  political  institutions  and  its 
law.  One  might  think  of  it  as  a  time  of  utter  darkness;  the  Year  Books 
as  an  example  of  its  crabbed  law.  But  I  think  Stubbs  was  right  when  he 
described  the  Middle  Ages  (/.  e.,  from  say  1000  to  1500)  as  a  great  age 
of  legal  growth, — a  time  when 

"the  idea  of  right  as  embodied  in  law,  was  the  leading  idea  of  statesmen, 
and  the  idea  of  rights  justified  or  justifiable  by  the  letter  of  the  law  was 
a  profound  influence  with  politicians.  .  .  .  The  scholastic  philosophy 
was  an  attempt  to  codify  all  existing  knowledge  under  laws  or  formulae 
analogous  to  the  general  principles  of  justice." 

In  no  time  in  the  whole  of  history  did  law  occupy  so  predominant 
a  place  in  men's  minds.  Men  felt  that  they  must  have  law  on  their  side. 
Wars  of  course  there  were :  wars  of  conquest.  But  always  was  a  legal 
claim  alleged,  and  it  had  a  semblance  of  justice.     It  was  not  to  secure  a 
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''place  in  the  sun"  that  nations  invoked  the  arbitrament  of  the  sword.  Take 
the  Norman  Conquest,  which  is  far  from  the  happiest  example.  William 
claims  by  plea  of  bequest,  the  legacy  of  Edward  the  Confessor ;  the  papal 
sanction;  the  legal  election  by  the  tvitenag emote  of  the  vanquished  race. 
All  these  involve  a  concession  to  the  public  sense  of  right.  (Stubbs 
paraphrased.) 

Note  further  the  anxious  effort  to  preserve  legal  continuity :  the  Con- 
queror confirms  the  English  laws;  the  Norman  landowner  steps  into  the 
exact  place  of  the  English  landowner  whose  forfeited  lands  he  holds. 
English  law  is  not  extinguished  but  goes  on.  This  is  but  an  example,  and 
not  the  best.  We  shall  be  dealing  not  only  with  the.  period  of  the  growth 
of  our  law,  but  with  the  time  when  law  is  the  norm, — the  staple  analogy 
ever  present  in  men's  minds.  That  thought  it  is,  and  certain  very  startling 
movements  of  the  present  time  which  has  led  me  to  propose  as  the  first 
topic  for  our  consideration  the  evolution  of  the  idea  of  the  supremacy  of 
law.    Let  me  give  you  in  veriest  skeleton  my  scheme  of  topics : 

1.  Supremacy  of  law.  Meaning  presently  explained.  The  concept 
underlies  our  whole  legal  system  and  serves  as  an  appropriate  introduc- 
tion. 

2.  Evolution  of  the  forms  of  action :  their  influence  upon  the  forma- 
tion of  our  substantive  law. 

3.  Slade's  Case.  Indebitatus  assumpsit  superceding  debt.  The 
origin  of  assumpsit  and  its  relation  to  consideration.  Indebitatus  and  its 
effects.     Quasi-contract  and  contract. 

4.  Coggs  v.  Bernard.     The  use  of  Roman  Law.     How  much? 

5.  Law  Merchant  and  Common  Law.  Incidentally  of  Lord  Mans- 
field and  his  influence,  particularly  in  America. 

You  may  say  these  topics  are  isolated  and  bear  no  necessary  relation 
to  each  other.  True.  We  begin  with  a  problem  of  public  or  quasi-public 
law.  We  turn  then  to  certain  specific  problems  in  private  law.  But  the 
field  of  legal  history  is  so  vast  that  one  must  give  either  a  sketchy,  and  to 
my  notion  worthless,  picture  of  the  whole, — or  else  confine  oneself  to 
particulars.  But  throughout,  the  method  we  shall  employ  is  the  same. 
Let  us  begin  with  some  situation  in  modern  law  that  seems  to  demand 
explanation.  We  can,  I  hope,  plant  our  feet  firmly  by  beginning  with 
that  with  which  we  are  familiar.  Let  us  then  go  backward  into  origins. 
And  if  I  am  fortunate  I  may  pe"rhaps  show  to  you  how  a  grasp  of  the 
forms  of  action  opens  wide  the  whole  field  of  the  common  law ;  for  for  me 
this  holds  the  heart  of  the  matter. 


PUBLIC  AND  PRIVATE  RIGHTS  IN  THE 

FORESHORE 

A   Foreword 

In  considering  the  mass  of  conflicting  judicial  utterances  which  have 
been  delivered  in  the  past  400  years  upon  the  subject  of  riparian  and  lit- 
toral rights  the  perplexed  student  might,  it  would  seem,  do  no  better  than 
to  consider  the  significant  words  of  Mr.  Justice  Cardozo  of  the  New  York 
Court  of  Appeals  in  his  recently  published  book.  This  learned  justice, 
whose  judicial  opinions  always  bear  evidence  of  a  desire  not  to  blindly 
follow  precedents,  but  to  listen  to  the  voices  of  the  world's  progress,  says :' 

"The  final  cause  of  law  is  the  welfare  of  society.  The  rule  that  misses 
its  aim  cannot  permanently  justify  its  existence  .  .  .  Logic  and  history 
and  custom  have  their  place.  We  will  shape  the  law  to  conform  to  them 
when  we  may;  but  only  within  bounds.  The  end  which  the  law  serves 
will  dominate  them  all.  There  is  an  old  legend  that  on  one  occasion  God 
prayed,  and  his  prayer  was  'Be  it  my  will  that  my  justice  be  ruled  by  my 
mercy.'  That  is  a  prayer  which  we  all  need  to  utter  at  times  when  the 
demon  of  formalism  tempts  the  intellect  with  the  lure  of  scientific  order 
.  .  .  when  they  [/'.  c,  judges]  are  called  upon  to  say  how  far  exist- 
ing rules  are  to  be  extended  or  restricted,  they  must  let  the  welfare  of 
society  fix  the  path,  its  direction  and  its  distance.  .  .  .  My  duty  as  judge 
may  be  to  objectify  in  law  not  my  own  aspirations  and  convictions  and 
philosophies,  but  the  aspirations  and  convictions  and  philosophies  of  the 
men  and  women  of  my  time.  Hardly  shall  I  do  this  well  if  my  own  sym- 
pathies and  beliefs  and  passionate  devotions  are  with  a  time  that  is  past." 

In  the  consideration  of  the  general  subject  of  the  respective  rights  of 
Nation,  State,  City  and  upland  owner  in  the  foreshore  and  adjacent  lands 
under  water  the  following  questions  naturally  arise : 

1.  What  is,  or  was,  the  jus  publicum'': 

2.  Has  it  survived  the  formation  of  the  Federal  and  State  Govern- 
ments ? 

3.  If  so,  where  is  the  control  over  it  located — in  the  Federal,  State  or 
City  Government  and  how  may  it  be  regulated? 

4.  How  far  does  the  jus  publicum  yield  to  the  rights  of  the  upland 
owner  ? 

5.  What  is  the  status  of  the  City  of  New  York  with  respect  to  the 
jus  publicum,  having  particularly  in  mind  the  colonial  charters  and  the 

1  Cardozo,  The  Nature  of  the  Judicial  Process  (1921)  66-7,  173. 
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subsequent  State  constitutions  and  state  legislation  relating  thereto? 

I 
History  and  Development  of  the  Jus  Publicum  Theory 

Probably  no  other  term  has  been  the  subject  of  more  widely  diver- 
gent interpretation  than  the  Latin  phrase  jus  publicum.  In  order  that  it 
may  be  possible  to  define  this  term  accurately  it  is  necessary  to  examine 
historically  its  origin  and  derivation. 

The  law  of  titles  to  real  property  in  England  arose  out  of  feudalism. 
Without  attempting  any  elaborate  discussion  of  feudalism  it  is  sufficient 
to  state  that  ever  since  the  advent  of  William  the  Conqueror  in  1066  A.  D. 
the  old  Frankish  feudal  system)  became  established  in  England  and  land 
was  held  invariably,  either  directly  or  indirectly  2  from  the  King.  There 
■were  three  classes  of  tenure  or  "holding"  under  feudalism:  (1)  chivalry, 
(2)  socage,  (3)  frankalmoigne. 

The  first  class  was  where  the  tenant  held  his  estate  under  an  obliga- 
tion to  render  homage,  service  and  fealty  to  the  Lord  of  the  Manor,  or 
directly  to  the  King.  Under  this  class  of  tenure,  feudatories  and  serfs 
were  called  from  their  farms  to  fight  in  wars  of  which  they  knew  little  or 
nothing. 

In  the  second  class — that  is,  socage  tenure — there  was  a  non-military 
holding.  This  meant  that  the  tenant  was  required  to  perform  certain 
services  of  a  non-military  character  or  pay  certain  quitrents  to  the  Lord 
of  the  Manor,  or  directly  to  the  King. 

It  is  not  necessary  to  consider  frankalmoigne  for  the  reason  that  it 
was  not  very  widely  known,  being  religious  in  its  character.  All  of 
these  tenures  recognized  the  seigniory  or  absolute  paramountry  of  the 
Sovereign  King.  In  the  beginning  the  actual  tillers  of  the  soil  were  mere 
serfs  and  held  their  meagre  tracts  subject  to  the  whim  and  caprice  of  the 
Lord  of  the  Manor,  or  the  King  himself,  being  required  to  work  or  fight 
when  called  upon. 

Gradually  the  agelong  urge  for  freedom  caused  these  people  to  peti- 
tion for  and  demand  some,  measure  of  freedom.  Chief  among  the  griev- 
ances was  the  denial  of  the  right  of  free  fishery  and  navigation  upon  the 
great  highways  of  the  seas  and  their  estuaries.  These  petitions  culmi- 
nated in  the  solemn  Magna  Charta,  where,  on  the  plains  of  Runnymede, 
confronted  by  the  glistening  steel  of  his  barons,  King  John  was  forced  to 
make  very  material  concessions.  From  that  point,  it  becomes  increasingly 
plain  that  the  people  demanded,  and  secured,  limitations  upon  royal  rights. 

The  greed  and  avarice  of  the  Stuart  dynasty  early  led  them  to  assert 
absolute  rights  of  title  in  the  seas,  the  lands  under  them  and  the  fore- 
shore. This  theory  of  royal  ownership  seems  to  have  had  its  origin  in 
the  argument  of  a  man  named  Digges,  a  sycophant  of  Charles  I.     In  an 

2  2  Bl.  Comm.  *59 ;  Fowler,  Real  Property  Law  (1909)   13. 
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attempt  to  bolster  up  the  waning  fortunes  of  his  royal  master — later  his 
appreciative  benefactor — Mr.  Digges  evolved  the  naive  theory  that  all 
tide  water  and  tide  flowed  land  ought  to  be  in  the  Crown,  because  the  King 
was  the  "chief  personage  in  the  Kingdom  and  ought  therefore  to  have  the 
most  important  kind  of  water,  which  was  the  sea."  Aided  by  a  carefully 
selected  and  regulated  bench  of  barons,  Charles  I  succeeded  in  getting  the 
Digges  doctrine — sometimes  called  the  "prima  facie  rule" — laid  down  as 
law  in  the  notorious  case  of  Attorney  General  v.  Phil  pot.3  This  astound- 
ing decision,  and  the  attempts  of  Charles  I  under  its  authority  to  exact 
licenses  and  fees  for  grants  of  fishing  privileges,  caused  a  great  public 
upheaval.    As  Mr.  Moore  says  in  his  introduction  to  The  Foreshore:4 

"This  claim  was  founded  in  untruth  and  in  injustice,  and  the  too 
great  insistence  upon  it  by  King  Charles  I  was  unquestionably  one  of  the 
causes  of  the  great  Revolution." 

Yet  the  Court  of  Appeals,  200  years  later,  decided  that  the  prima  facie 
rule  was  not  only  good  law,  but  that  it  applied  to  the  great  beaches  and 
rivers  of  New  York  State.5  But  we  digress.  The  point  to  be  made  here 
is  that,  gradually,  the  Crown  had  to  relax  this  rule  and  qualify  it  to  the 
extent  of  recognizing  that,  while  holding  an  absolute  fee  to  the  land,  it 
held  subject  to  rights,  of  fishing  and  access  for  navigation  for  the  use 
of  its  subjects.  This  was  the  result  of  the  Grand  Remonstrance  which 
preceded  the  beheading  of  Charles  I  in  1649.  This  qualification  upon  the 
Stuart-Digges  theory-  of  royal  jus  privatum  in  the  tide  washed  lands  and 
waters  was  called  jus  publicum.  Thus  was  born  a  doctrine  which  has 
done  more  to  becloud  and  confuse  the  riparian  law  of  New  York  State 
than  any  other  agency.  This  phrase,  jus  publicum,  as  applied  to  feudal 
England,  means  solely  and  simply  that  the  King  held  his  preserves  and 
his  waters  not  as  an  absolute  despot,  but  in  trust  for  his  people,  and  that 
his  humblest  subject  had  the  right  to  make  that  use  of  the  King's  property 
which  was  necessary  in  order  to  pursue  his  fishing  and  navigation. 

Presently  it  became  necessary  for  the  King,  in  order  to  satisfy  public 
demand,  to  summon  Parliament  as  a  body  to  hear  the  protests  and  to 
voice  the  demands  of  his  subjects.  Little  by  little  Parliament  became  in- 
vested with  power  to  legislate  with  respect  to  public  rights,  subject 
always  to  the  King's  power  of  veto.  There  were  thus  two  classes 
of  powers  resident  in  the  Crown — one  the  absolute  right  of  ownership, 
sometimes  called  the  jus  privatum,  also  known  as  Seigniory,  and  sec- 
ond the  jus  publicum,  also  sometimes  referred  to  as  part  of  the  jure 
regalium,  more  commonly  known  as  the  "regalia  of  the  Crown." 

The  popular  demand  with   respect  to  the  jus  publicum  and   for  a 

■■  (1628)   2  Anstruther  607,  4  Kay  &  J.  295  n,  Moore,   The  Foreshore    (1888) 
pp.  262  et  seq.;  Farnham,  Law  of  Waters  (1904)  167. 
*Op.  cit.,  p.  XXXV. 
6  People  v.  Vanderbilt  (1863)  26  N.  Y.  287. 
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limitation  of  the  power  of  the  feudal  lord  had  attained  such  a  vast 
force  in  the  middle  of  the  17th  Century  that,  at  the  time  when  the 
Stuart  dynasty  came  to  a  temporary  end  in  1649  with  the  beheading  of 
Charles  I,  the  people  demanded  the  right  not  only  to  hold  their  property, 
but  to  alienate  it  and  to  have  it  descend  to  their  heirs.  Probably  more 
to  the  untiring  public  zeal  of  Oliver  Cromwell  than  to  any  other  cause 
is  due  the  fact  that,  even  after  his  regime  had  come  to  an  unfortunate 
end  in  1660  and  the  infamous  Stuarts  came  back  to  the  Crown,  the 
principles  for  which  Cromwell  fought  still  prevailed  and  there  was 
enacted  the  note-worthy  Statute  of  Charles  II.6  This  finally  put  the 
tenure  of  all  lands  in  England  upon  the  basis  of  free  and  common 
socage ;  that  is,  there  was  no  longer  any  obligation  of  religious  or 
military  service,  but  a  mere  technical  holding  by  recognition  of  Royal 
Sovereignty.7  We  find  this  condition  to  have  prevailed  when,  in  1664, 
four  years  later,  the  first  English  claim  was  made  in  the  new  world. 
After  having  thrown  the  Dutch  out  of  the  Colony  of  New  York,  the 
English  proceeded  to  claim  New  York  by  right  of  "discovery."  In 
that  year  Charles  I  sent  his  brother,  James,  Duke  of  York,  to  New 
York  under  a  charter  which  gave  him  an  enormous  tract  of  land  cover- 
ing a  large  portion  of  the  Atlantic  seaboard  and  including  what  is  now 
the  State  of  New  York.  Under  this  first  "Duke  of  York  Charter"  it 
was  provided  that  he  was  to  hold  and  to  grant  out  all  lands  "in  free 
and  common  socage,  only" — "Holden  of  the  Crown."  The  Charter 
also  contained  the  provision  that  "The  laws  to  be  established  in  the 
Provinces  shall  not  be  contrary  to,  but  as  near  as  may  be  agreeable 
to  the  laws  and  statutes  and  government  of  the  realm  of  England." 
Note  the  words :  "As  near  as  may  be  agreeable."  Under  the  York  Gov- 
ernment several  grants  of  land  under  water  were  made  to  be  held  of 
the  Crown.8  The  Duke  of  York  held  sway  until  1673  when  the  deter- 
mined Dutch  again  attempted  to  assert  their  rights  in  the  Colony  and 
succeeded,  for  a  brief  fifteen  month  period,  in  gaining  a  renewed  foot- 
hold. In  the  month  of  June,  1674,  however,  the  English  again  obtained 
control  over  the  Colony.  At  this  time  a  second  charter  was  granted  to 
the  Duke  of  York  under  which  the  English  held  title  until  1685  at 
which  time  the  Duke  of  York  assumed  the  Crown  as  James  II.  Dur- 
ing the  time  following  the  forming  of  the  first  Duke  of  York's  govern- 
ment, and  extending  down  to  the  time  when  he  became  King,  the 
Colony  was  what  is  known  as  a  proprietary  colony;  that  is,  held  by  the 
Duke  of  York  as  a  proprietor  under  the  King  through  a  charter. 
Whereas,  after  the  Duke  of  York  acceded  to  the  Crown,  he  held  the 
Colony  by  virtue  of  his  royal  prerogative  and  it  became  a  crown  colony. 

6  (1660)   St.  12  Chas.  II,  c.  24. 

7  A  good  discussion  of  this  subject  is  contained  in  the  introduction  to  Fowler, 

s  Martin-  v.  Waddcll  (U.  S.  1842)  16  Pet.  367,  427. 
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In  1683  a  colonial  assembly  met  under  Governor  Dongan  and  various 
statutes  were  enacted  in  that  and  the  following  years,  known  as  the 
"Duke  of  York's  Laws."9  The  Assembly  of  1691,  for  the  purpose  of 
quieting  titles,  validated  certain  colonial  grants  and  annulled  others. 
Careful  examination  of  the  proceedings  of  these  colonial  assemblies 
fails  to  reveal  any  statute  or  resolution  of  any  kind  in  any  way  referring 
to  riparian  or  littoral  rights.  Those  who  declare  that  the  common 
law  of  England  with  respect  to  these  subjects  became  automatically 
the  law  of  this  country  will  have  to  find  recourse  to  some  other  author- 
ity than  the  acts  of  the  People's  Assembly  itself.  After  the  Revolu- 
tion of  1688  in  England  a  statute  was  passed  by  the  Colonial  Assembly  10 
confirming  the  Duke  of  York's  Charters  and  the  grants  given  there- 
under in  so  far  as  the  title  to  the  lands  affected  was  concerned.  Vari- 
ous statutes  were  passed  from  time  to  time  by  the  Colonial  Assembly 
which  were  quite  different  in  character  from  the  current  law  of  the 
Mother  Country.11  For  example  in  1683  acts  were  passed  regulating 
the  form  in  which  the  interest  of  a  married  woman  in  land  could  be 
alienated.  In  1782  an  act  went  into  effect  abolishing  the  ancient  Eng- 
lish rule  of  primogeniture.12  As  early  as  1664  the  Duke  of  York 
government  itself  enacted  the  so-called  "Charter  of  Liberties,"  one 
feature  of  which  was  to  inaugurate  a  new  system  of  recording  deeds,  a 
new  departure  from  the  English  system.  In  the  case  of  Canal  Ap- 
praisers of  the  State  of  New  York  v.  People  13  it  is  pointed  out  that 
portions  of  the  English  common  law  were  actually  rejected  by  the 
judiciary  of  the  new  province.  At  all  events  there  is  nothing  to  show 
that  these  pioneers  in  this  new  country  had  ever  taken  over  the  old 
English  law  with  respect  to  riparian  or  littoral  rights. 

Following  the  Revolution  of  1688  and  the  accession  to  the  Crown 
of  William  and  Mary,  bringing  as  they  did  from  Holland  a  fresh  view 
of  the  rights  of  man,  there  came  gradually  a  wider  and  more  com- 
plete authority  to  the  popular  assembly  in  the  new  colony.  Various 
laws  were  passed  adopting  portions  of  the  old  English  common  law 
in  so  far  as  they  were  applicable  to  conditions  in  the  new  country. 
A  careful  study  of  these  old  colonial  statutes  14  reveals  no  authority  for 
the  proposition  that  riparian  and  littoral  rights  were  taken  over  from 
the  English  jurisprudence.  In  the  meantime,  it  is  interesting  to  note 
that  the  old  "prima  facie  rule"  of  jus  privatum,  out  of  which  emerged 
the  jus  publicum,  had  been   lying  in   innocuous  desuetude   in   England. 

"See  Trustees  of  Brookhaven  v.  Strong  (1875)  60  N.  Y.  56,  68. 

">  (1691)  I  X.  Y.  Col.  Laws  224. 

11  Canal  Appraisers  of  the  State  of  New  York  v.  People  (N.  Y.  1863)  17  Wend. 
571,  617;  Smith,  History  of  New  York  (1814)  234. 

'-  \T.  Y.,  Laws  1782,  c.  2. 

18  Supra,  footnote  11,  p.  617. 

14  Published  by  State  of  New  York  pursuant  to  the  provisions  of  N.  Y.,  Laws 
1891,  c.  125. 
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Having,  by  the  24th  Article  of  the  Grand  Remonstrance  presented  to 
the  Long  Parliament  of  1641,  protested  against  this  "taking  away  of 
men's  rights  under  color  of  the  King's  title  to  land  between  high 
and  low  water  mark,"  the  people  demanded  that  their  corrupt  judiciary- 
abandon  this  vicious  rule.  There  seems  to  have  been  no  judicial 
affirmation  of  the  jus  privatum  and  jus  publicum  rule  even  in  the  Eng- 
lish Courts  since  the  Philpot  case15  until  after  the  American  Revolu- 
tion. As  an  illustration  of  the  feeling  which  the  English  judiciary 
themselves  held  toward  the  law  of  the  Philpot  case,  it  is  well  to  quote 
the  remarks  made  by  Baron  Wood  in  the  case  of  Attorney  General  v. 
St.  Aubyn  wherein  it  was  said:16 

"I  must  say  I  have  not  much  veneration  for  precedents  taken 
from  the  arbitrary  reigns  of  these  monarchs ;  and  I  hope  I  shall  not  see 
such  precedents  revived  in  the  present  reign ;  or  that,  if  they  do  take 
temporary  root,  they  will  soon  be  eradicated." 

So  that  it  is  safe  to  say  that,  even  if  we  are  forced  to  take  all  the  English 
common  law,  it  is  difficult  to  prove  that  the  "prima  facie  rule"  was 
good  law  in  England  in  1777. 

Certain  it  is  that,  with  the  firing  of  the  first  gun  at  the  Battle  of 
Lexington  came  the  end  for  all  time  of  feudalism  in  America.  Seignory, 
regalia,  jus  privatum  and  all  the  other  trappings  and  furbelows  of 
feudalism  went  by  the  board,  never  to  be  revived.  When  "the  em- 
battled farmers  stood  and  fired  the  shot  heard  'round  the  world," 
all  the  pomp  and  panoply  of  feudal  England  ceased. 

At  the  close  of  the  Revolution  primitive  forms  of  government 
were  established  in  the  various  Colonies.  In  1777,  the  first  constitu- 
tion was  adopted  by  New  York.  This  Constitution  contained  the  fol- 
lowing language:  "Such  parts  of  the  common  law  as  .  .  .  did 
form  the  law  of  the  said  Colony  on  the  nineteenth  day  of  April,  one 
thousand  one  hundred  and  seventy-five,  .  .  .  shall  be  and  continue 
the  law  of  this  State."17  This  language  has  been  used  as  authority  for 
the  proposition  that  the  Constitution  of  1777  adopted  all  of  the  English 
common  law.  A  mere  glance  at  this  language  ought  to  be  sufficient  to 
dispose  of  such  a  contention,  and  yet  we  find  eminent  judges  as  late 
as  the  year  1921  making  this  error.  Anyone  who  is  interested  in  a 
logical  and  clear  presentation  of  this  subject  would  do  well  to  read 
the  masterly  brief  and  monograph  of  Mr.  John  Brooks  Leavitt  of  the 
New  York  Bar,  submitted  to  the  Appellate  Division  of  the  Second 
Department  in  the  case  of  Barnes  v.  Midland  R.  R.   Terminal  Co.18 

This  erroneous  assumption  regarding  the  complete  adoption  by  the 
Colony  of  New  York  of  the  English  common  law  has  given  rise  to  much 

15  Supra,  footnote  3.  1G  (1811)   Wightwick   167,  197. 

"N.  Y.  Const.  (1777)  Art.  XXXV;  N.  Y.  Const.  (1894)   Art.  I,  §  16. 
18  (1903)   193  N.  Y.  378,  85  N.  E.  1093. 
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confusion  in  New  York  State.  For  instance,  the  learned  judges  for 
many  years  attempted  to  adapt  to  the  rivers  of  this  country  the  test  of 
navigability  laid  down  by  the  old  English  cases.  This  test  was  whether 
or  not  the  tide  ebbed  and  flowed.  In  an  endeavor  to  apply  it  the  courts, 
referring  to  admiralty  jurisdiction,  for  a  while  actually  laid  down  the 
absurd  principle  that  a  river  was  not  navigable  because  it  was  fresh, 
although  large  boats  sailed  over  its'  surface  every  day  and  navigation 
was  extensively  practised  upon  it.19 

In  another  series  of  judicial  opinions  it  has  been  attempted  to 
isolate  the  jus  publicum  and  to  locate  it  somewhere.  It  has  been  said 
that  the  City  of  New  York  might  have  it  by  reason  of  various  old 
colonial  charters.  The  United  States  Government  has  claimed  it  under 
the  commerce  clause  of  the  Constitution,20  and  the  State  Government 
has  claimed  it  by  some  sort  of  inheritance  from  the  Crown  of  England. 
In  fact,  the  Court  of  Appeals  has  several  times  used  language  similar 
to  that  employed  in  the  case  of  People  v.  Steeplechase  Park  Co.21  where- 
in Mr.  Justice  Chase  stated  "...  the  State  of  New  York  has  suc- 
ceeded to  all  the  rights  of  both  crown  and  Parliament.  .  .  .  Again 
in  the  case  of  Lewis  Blue  Point  Oyster  C.  Co.  v.  Briggs,22  the  Court 
of  Appeals  said  that  "...  the  jus  publicum  under  the  right  of 
conquest  and  the  treaty  of  peace  made  after  the  Revolutionary  war 
went  to  the  original  states.     ..." 

To  stop  for  a  moment,  it  seems  absurd  to  suppose  that  a  people 
who  after  years  of  bloody  revolution  had  overthrown  the  yoke  of 
English  rule  and  had  made  a  treaty  whereby  they  became  a  free  gov- 
ernment, actually  inherited  all  the  laws  of  their  conquered  enemy.  To 
carry  out  this  thought  a  bit  farther,  it  is  well  to  pause  and  consider 
further  the  difference  in  conditions.  In  the  first  place,  as  has  been 
pointed  out,  there  was  a  signal  difference  in  political  conditions.  The 
hardy  colonists  who  settled  in  the  new  world  may  well  be  considered 
to  have  had  in  mind  the  shameful  character  of  the  tyrants  from  whose 
authority  they  were  fleeing.  Allusion  is  made  to  these  facts  solely  for 
the  purpose  of  applying  the  test  of  reason  at  this  point  as  to  whether  or 
not  persons  who  had  hazarded  all  the  risks  of  pioneering  for  the  sake 
of  freedom,  would  be  likely  to  have  adopted  in  its  entirety  the  code  of 
legal  principles  instituted  by  their  recent  persecutors.  Moreover,  looked 
at  from  the  economic  and  physical  side,  it  is  well  to  consider  that  the 
colonists  had  left  a  country  whose  rivers  were  limited  in  number  and 
whose  seacoasts  were  mainly  of  a  rocky  character.  England  had  no 
large  fresh-water  lakes ;  little  or  no  sandy  ocean-laved  beach ;  no  long 


19  The  Propeller  Genesee  Chief  v.  Fitshugh  (U.  S.  1851)  12  How.  443. 

20  Greenlcaf -Johnson  Lumber  Co.  v.  Garrison    (1915)   237  U.   S.  251,  35  Sup. 
Ct.  551. 

2i  (1916)  218  N.  Y.  459,  473,  113  N.  E.  521. 
22  (1910)   198  N.  Y.  287.  291,  91  N.  E.  846. 
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navigable  rivers  lined  with  railways  andi  wharves;  no  ocean  piers. 
Recognition  of  this  fact  has  been  had,  in  the  well  considered  opinion 
of  Justice  Davies  in  the  case  of  People  v.  Canal  Appraisers.23  It  is 
clearly  pointed  out  how  utterly  inapplicable  certain  portions  of  the  law 
of  England  were  to  the  physical  conditions  which  obtained  in  the  new 
country.24  In  a  recent  article  Professor  Chafee  of  Harvard  Law 
School  says  :25 

"Puritans  and  Quakers  arrived  with  unpleasant  memories  of  the 
English  bench  and  bar,  who  had  harried  them  out  of  their  homes.  To 
them,  law  meant  heresy  trials,  and  the  impression  that  these  left  on  the 
minds  of  their  victims  has  been  set  down  forever  by  Bunyan  in  the 
prosecution  of  Faithful  at  Vanity  Fair.  The  Colonists  were  no  more 
anxious  to  transplant  some  Lord  Hate-good,  his  counsellors,  and  his 
law  books  to  our  shores,  than  Eugene  V.  Debs  would  strive  to  set  up 
injunctions  and  sedition  statutes  if  he  were  founding  a  socialistic  com- 
monwealth in  the  South  Seas.  .  .  .  And  everywhere,  except  per- 
haps on  the  Southern  plantations,  the  complicated  structure  of  feudal 
doctrines,  which  constituted  such  a  large  part  of  English  law  well  into 
the  18th  century,  was  as  unsuited  to  Colonial  ways  and  needs  as  a  Gothic 
cathedral  in  the  wilderness.  Life  was  so  pressing,  time  was  so  short, 
labour  so  scarce,  that  the  only  law  which  could  receive  acceptance  must 
be  so  simple  that  the  settlers  could  apply  it  themselves.  Although  Jus- 
tice Story  has  spread  wide  the  belief  that  our  ancestors  brought  the 
Common  Law  to  New  England  on  the  Mayflower,  the  truth  is  that  only 
a  few  fragments  got  across.  .  .  .  Such  law  did  not  require  law- 
yers, and  it  is  not  surprising  that  even  the  magistrates  were  usually 
laymen.  The  chief  justice  of  Rhode  Island  as  late  as  1818  was  a 
blacksmith.  Oftentimes  a  controversy  was  taken  away  from  the  court 
by  the  legislature  and  settled  by  a  special  statute.  Thus,  instead  of  the 
English  and  modern  American  judge-made  law,  the  Colonists  received 
for  the  most  part  executive  and  legislative  justice,  and  lived  under  a 
protoplasmic  popular  law,  with  the  Common  Law  only  one  of  its  many 
ingredients. 

"The  Common  Law  became  somewhat  more  popular  when  the  prin- 
ciples of  individual  rights  which  had  blocked  Stuart  oppression  were 
used  against  George  III.  After  the  Revolution,  however,  it  suffered 
with  all  things  English.  .  .  .  Many  States  actually  passed  legisla- 
tion forbidding  the  use  of  English  cases  as  authorities  in  our  Courts." 

In    Mr.    Leavitt's    monograph   in    the    Barnes   case,20    above    referred 
to,  he  says : 

"The  logical  way  to  find  out  what  was  the  law  of  the  State  of 
New  York  on  April  20th,  1775  is  to  begin  first  to  examine  into  the 
doings  of  the  Colony  down  to  April  19th,  1775.     Where  is  the  evidence 

23  (1865)  33  N.  Y.  461,  46S. 

24  The  court  said:  "But  such  declaration  [i.  e.,  the  Constitution  of  1777]  does 
not  compel  us  blindly  and  slavishly  to  incorporate  into  our  system  of  jurisprudence 
principles  totally  inadequate  to  our  circumstances  and  condition  and  which  would 
produce  absurd  results."    Ibid.,  p.  468. 

25  See  Chafee,  The  Law,  Stearns,  ed.,  Civilization  in  the  United  States  (1922) 
53. 

26  Supra,  footnote  18. 
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that  such  parts  of  the  common  law  as  pertained  to  littoral  or  riparian 
rights  ever  became  the  law  of  the  Colony?  No  doubt  the  search  will 
soon  take  us  to  England.  No  doubt  it  is  measurably  true  and  much 
more  convenient  to  use  the  common  parlance  that  the  common  law  of 
England  as  it  existed  on  April  19th,  1775  became  the  law  of  the  State. 
So  long  as  it  is  understood  that  what  is  meant  is  that  the  law  of  the 
Colony  of  New  York  as  it  existed  on  that  date  and  as  derived  from 
England,  rather  than  from  Holland,  was  continued  as  the  law  of  the 
State,  no  harm  is  done.  The  mischief  arises  when  such  syllogisms  as 
this  are  assumed  to  be  obligatory.  Whatever  was  common  law  in  Eng- 
land on  April  19th,  1775  became  the  law  of  this  State,  so  and  so  was  the 
Jaw  of  England  on  that  date,  as  such  and  such  cases  prove,  therefore, 
so  and  so  is  the  law  of  this  State.  This  denies  to  our  Courts  the  power 
to  do  what  they  have  generally,  though  not  always  done,  use  the  English 
decisions  as  lamps  of  experience  to  light  their  feet,  instead  of  decrees 
to  order  their  paths." 

It  would  seem  to  be  a  matter  for  regret  that  the  clear  reasoning  of 
the  above  quoted  passage  could  not  have  been  applied  by  the  Courts  of 
this  State  in  certain  noteworthy  instances.  In  the  case  of  People  v. 
Steeplechase  Park  Co.,21  the  Court  of  Appeals  in  an  opinion  written  by 
Mr.  Justice  Chase,  considered  the  validity  of  a  beneficial  enjoyment 
grant  made  in  1897  to  one  Emily  Huber,  granting  about  297  feet  in 
width  of  land  under  water  and  foreshore,  right  in  the  heart  of  Coney 
Island,  and  extending  out  into  the  ocean  a  distance  of  1500  feet.  Upon 
land  so  patented  Mrs.  Huber  had  erected  a  structure  which  prevented 
the  public  from  using  the  foreshore  for  any  purpose.  The  learned 
Justice,  while  deciding  the  case  upon  the  ground  that  injunction  was 
not  the  proper  remedy,  argued  in  favor  of  the  validity  of  this  astound- 
ing grant,  delivering  himself  of  an  extensive  opinion  in  which  he  rea- 
soned in  the  precise  manner  criticised  by  Mr.  Leavitt  in  the  above  quot- 
ed passage.  That  is,  he  argues  that,  because  old  English  cases  allowed 
Parliament  to  grant  exclusive  rights  of  fishery  in  English  waters,  and 
because,  as  the  learned  Justice  states,  "  .  .  .  in  this  country  the 
State  has  succeeded  to  all  the  rights  of  both  Crown  and  Parliament  in 
the  navigable  waters  and  the  soil  under  them  and  here  the  jus  privatum 
and  jus  publicum  are  both  vested  in  the  State;"  and  because  of  the  fur- 
ther assumption  that  "...  the  State,  through  its  legislature,  may 
exercise  all  the  powers  which  previous  to  the  Revolution  could  have 
been  exercised  either  by  the  King  alone  or  by  him  in  conjunction  with 
his  Parliament ;  subject  only  to  those  restrictions  which  have  been  im- 
posed by  the  Constitution  of  this  State  or  of  the  United  States."  There- 
fore, as  stated  in  the  opinion  of  Mr.  Justice  Earle,  in  Langdon  v.  Mayor, 
etc.,  of  City  of  N.  Y.,28  "the  right  to  grant  the  navigable  waters  is  as 
absolute  and  uncontrollable  (except  as  restrained  by  constitutional 
checks)   as  its  right  to  grant  the  dry  land  which  it  owns.     It  holds  all 

27  Supra,  footnote  21. 

28  (1883)  93  X.  Y.  129,  156. 
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the  public  domain  as  absolute  owner  and  is  in  no  sense  a  trustee  there- 
of. .  .  The  learned  Justice  accordingly  reasons  that  such  an 
unqualified  grant  of  an  absolute  fee  to  a  private  individual,  even  though 
it  have  the  effect  of  actually  preventing  the  passage  of  the  public  along 
the  foreshore,  is  valid. 

These  decisions,  including  the  celebrated  one  by  Judge  Earle  in  the 
Langdon  case,29  wherein  the  learned  Justice  said  that  it  would  be  legal 
for  the  legislature  to  actually  authorise  the  placing  of  a  boom  across^ 
the  Hudson  River  for  private  purposes,  are  all  predicated  upon  the 
assumption  that  the  colonists  took  over  intact  all  the  English  law  and 
that  there  was  law  in  England  which  embraced  all  riparian  and  littoral 
rights  in  the  foreshore  within  two  classes  of  property  known  as  jus 
publicum  and  jus  privatum,  both  of  which  rights,  by  some  mysterious, 
esoteric  process,  descended  to  the  colonists  and  are  still  part  of  the 
law  of  the  State  of  New  York ;  and  that  under  these  rights  is  included  the 
power  of  the  State  Legislature  to  actually  surrender  public  privileges. 
The  Steeplechase  case,30  fortunately,  is  largely  obiter  dicta  and  the  law 
of  Town  of  Brookhaven  v.  Smith  31  and  Barnes  v.  Midland  R.  R.  Ter- 
minal Co.32  to  the  contrary  is  as  good  as  it  ever  was.  To  say,  as  was 
said  in  the  Matter  of  Mayor  etc.,  of  N.  Y.,33  "As  proprietor,  the  sov- 
ereign may  sell  or  convey  to  others,  but  as  to  the  power  to  govern,  the 
sovereign  holds  as  trustee  for  the  use  of  the  public  .  .  .  "  is  to 
state  a  mere  truism.  It  is  as  though  one  stated  that  a  man  could  not 
convey  away  his  own  heart.  This  so-called  jus  publicum  is  the  very 
heart  of  free  government.  You  cannot  take  away  the  right  to  govern 
and  regulate  the  public  domain  without  destroying  free  government 
itself. 

So,  in  Matter  of  Long  Sault  Development  Co.,34  the  Court  of 
Appeals  proclaims  the  principle  that  the  right  to  control  navigation  over 
the  St.  Lawrence  River  could  not  be  granted  away  in  perpetuity  to 
a  private  corporation.  Certainly  there  can  be  none  to  quarrel  with  the 
Court's  statement  that :  "As  long  as  the  waters  are  maintained  as  navi- 
gable they  remained  public  waters  of  the  state;  and  as  long  as  they 
remain  public  waters  of  the  state  the  state  is  bound  to  retain  control 
over  them  in  the  public  interest."35  The  Court,  it  would  seem,  might 
have  gone  even  farther  and  with  equal  truth  have  said,  as  did  the 
United  States  Supreme  Court  in  Illinois  Central  R.  R.  v.  Illinois:36 

"The  State  can  no  more  abdicate  its  trust  over  property  in  which 
the  whole  people  are  interested,     .     .     .     than  it  can  abdicate  its  police 

29  Ibid.,  p.   156.  30  Supra,  footnote  21. 

31  (1907)  188  N.  Y.  74,  80  N.  E.  665. 

32  Supra,  footnote  18. 

33  (1905)  182  N.  Y.  361,  365,  75  N.  E.  156. 
3*  (1914)  212  N.  Y.  1,  105  N.  E.  849. 

35  Ibid.,  p.  10. 

36  (1892)  146  U.  S.  387,  453,  13  Sup.  Ct    110. 
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powers  in   the   administration   of   government   and   the   preservation   of 
the  peace." 

It  would  seem  to  be  of  little  importance  to  attempt  to  differentiate 
between  the  various  early  English  decisions  or  to  evolve  from  them  a 
rule  of  law  as  to  riparian  or  littoral  rights  which  could  in  any  event  be 
applied  in  New  York  State.  In  the  first  place,  outside  of  a  few  fishing 
cases,  there  are  no  early  English  cases,  relating  to  foreshore  rights,  with 
the  possible  exception  of  such  decisions  as  are  contained  in  the  celebrated 
Philpot  case.37 

As  a  matter  of  fact,  it  is  utterly  impossible  to  spell  out  any  prin- 
ciple to  be  applied  under  the  English  decisions ;  and  the  most  we  can 
do  is  to  attempt,  as  the  author  has  done  herein,  to  discover  the  great 
underlying  principles  of  the  English  law  and  to  apply  them,  so  far  as 
they  were  intended  to  be  applied,  to  conditions  in  this  country — using 
them,  even  if  applicable,  only  as  "lamps  of  experience  to  light  our  feet, 
instead  of  decrees  to  order  our  path." 

The  attempt  to  isolate  a  certain  right  known  as  jus  publicum,  to 
treat  it  as  a  property  right,  and  to  locate  it  somewhere  has  resulted  in 
the  decision  of  the  Court  of  Appeals  in  the  recent  case  of  People  v. 
Hudson  River  Connecting  R.  R.,38  where  Mr.  Justice  Elkus  said : 

"The  authority  of  the  United  States  over  the  navigable  waters  is 
that  of  a  supreme  sovereign  insofar  as  the  authority  is  necessary  under 
the  interstate  commerce  provisions  of  the  Constitution.  As  to  all  navi- 
gable waters,  it  has  succeeded  to  the  jus  publicum  as  held  by  the  King 
of  England  and  holds  such  waters  in  trust  for  all  the  people  of  the 
United  States  under  the  Constitution." 

Two  articles  published  in  the  Columbia  Law  Review,39  written 
respectively  by  Messrs.  Frederick  R.  Coudert  and  Royal  E.  T.  Riggs  of 
the  New  York  Bar,  bring  up  what  appear  to  be  radically  divergent 
views  as  to  the  ownership  of  and  rights  in  the  foreshore. 

Both  of  these  gentlemen  seem  to  be  of  the  opinion  that  the  so-called 
"prima  facie  doctrine"  of  the  jus  privatum  of  the  English  Crown  was 
unsound  in  basis  and  had  its  origin  in  the  corruption  of  the  judiciary 
of  Charles  I. 

Mr.  Coudert  reasons  that  the  decision  of  the  Court  of  Appeals  in 
the  case  of  Tcnvn  of  Brookhaven  v.  Smith  40  gave  a  death  blow  to  this 
doctrine  and  that  the  case  of  Barnes  v.  Midland  R.  R.  Terminal  Co.41 
assisted  in  its  burial.  From  this  the  author  proceeds  to  the  position 
that  the  upland  owner,  independently  of  any  grant  of  the  land  under 
water,  possesses  the  right  to  use  the  foreshore  in  any  way  not  incon- 

"  Supra,  footnote  3.  38  (i920)  228  N.  Y.  203,  218,  126  N.  E.  801. 

39  Coudert,  Riparian  Rights;  A  Perversion  of  Stare  Decisis  (1909)  9  Columbia 
Law  Rev.  217;  Riggs,  Inalienability  of  the  Foreshore  (1912)  12  Columbia  Law  Rev. 
395.  *°  Supra,  footnote  31. 

41  Supra,  footnote  18. 
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sistent  with  the  paramount  public  right  to  pass  along  the  foreshore. 
This  public  right  Mr.  Coudert  sees  fit  to  call  jus  publicum,  thus  putting 
himself  in  the  position  of  burying  the  jus  privatum  and  at  the  same 
time  allowing  its  younger  brother,  the  jus  publicum,  to  live. 

Mr.  Riggs,  on  the  other  hand,  reasons  that  the  jus  publicum  and 
the  jus  privatum  were  merged  in  the  State  of  New  York  which  now 
holds,  therefore,  both  as  trustee  and  as  cestui  que  trust.  He  argues,  that, 
consequently,  a  beneficial  enjoyment  grant  from  the  State  is  the  same  as 
a  grant  from  the  former  sovereign  of  England  and  from  the  Parliament 
combined,  and  confers  upon  the  grantee  absolute  rights  to  the  use  of  the 
foreshore,  unlimited  by  any  public  right  except,  possibly,  the  Federal 
right  to  regulate  commerce. 

These  radically  divergent  views  appear  to  lead  to  this  situation : 
Under  Mr.  Coudert's  view,  as  Mr.  Riggs  points  out,  there  would  he 
"what  might  be  called  a  vacuum  in  title  holding,"  because  of  the  fact 
that  neither  the  State  nor  the  riparian  owner  holds  title.  Whereas, 
under  Mr.  Riggs'  contention,  both  the  jus  publicum  and  jus  privaliim 
still  exist  and  a  complete  title  embracing  both  rights  is  vested  in  the 
State  of  New  York  and  its  patentees. 

Mr.  Riggs  appears  to  lose  sight  of  the  fact  that  there  is  no  such 
thing  as  a  sovereign  state  in  the  sense  of  a  royal  entity  having  the  power 
to  dispense  grants  of  land.  The  title  to  all  the  land  under  a  free  gov- 
ernment, in  the  first  instance,  is  in  the  people  of  the  community  over 
which  the  government  is  placed.  The  State  of  New  York,  while  in 
a  certain  sense  and  for  governmental  purposes  a  sovereign,  is  not  such 
in  the  sense  that  the  King  of  England  was.  The  State  of  New  York 
is  a  mere  instrumentality  created  by  the  people  for  the  purposes  of 
governmental  and  communal  regulation.  The  people  have  never  in- 
vested the  State  as  a  separate  entity  with  any  title  whatever,  nor  has 
it  as  an  entity  inherited  or  purchased  from  any  monarch.  The  people 
have  merely  delegated,  by  virtue  of  a  constitution  and  statutes,  to  cer- 
tain designated  officers,  the  power  to  exercise  certain  stated  functions 
with  respect  to  the  public  property  and  the  regulation  of  individual 
activities  in  the  common  public  interest.  It  must  be  borne  in  mind  at 
all  times  in  considering  these  questions,  therefore,  that  the  title  to  public 
property  in  a  democracy  resides  primarily  in  the  people  themselves,  and 
that  it  is  an  original  and  not  a  derived  title.  The  very  first  step  of  the 
Revolutionary  Convention  was  to  make  all  quitrents  due  to  the  Con- 
vention representing  the  people.42  In  1779  a  statute  was  enacted  de- 
claring that  the  absolute  property  of  all  lands  and  rents  was  vested  in 
the  people  of  the  State.43  The  people  in  their  constitution  since  the 
formation  of  the  State  of  New  York,  have  always  provided  that  they 
"     ...     in    their    right   of    sovereignty,    are   deemed    to   possess   the 

42  I  Journal  of  Provincial  Convention  554. 

43  N.  Y.,  Laws  1779,  c.  25,  §  14. 
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original  and  ultimate  property  in  and  to  all  lands  within  the  jurisdiction 
of  the  State.     .     .     .     " 44 

It  is  of  no  particular  importance  in  the  final  analysis  just  what  the 
law  of  England  was  with  respect  to  land  under  water  or  the  foreshore. 
The  principle  here  contended  for  is  that,  irrespective  of  whether  there 
was  or  was  not  a  jus  privatum  or  a  jus  publicum  in  the  foreshore,  and 
entirely  independent  of  whether  such  rights,  or  either  of  them,  resided 
in  the  King  or  in  his  Parliament  or  in  both  combined,  the  fact  remains 
that  the  Revolutionary  War  wiped  out  forever  the  old  order  of  things. 

From  the  time  when  the  English  monarchy  was  overthrown,  title 
to  lands  within  the  jurisdiction  of  the  colonies  became  vested  in  the 
people,  not  in  the  colony  as  trustee  or  in  the  King  as  a  sovereign.  Every 
citizen  of  the  colony  had  an  interest  in  the  public  land.  The  fact  that 
the  colonial  government  saw  fit  by  statute  to  adopt  and  ratify  the  grants 
previously  made  by  the  English  Crown  does  not  alter  the  situation. 
The  very  act  of  ratification  and  adoption  was  as  much  a  grant  of  the 
people's  land  as  though  it  had  been  made  in  the  first  instance.  In  the 
case  of  People  v.  Trinity  Church,  the  Court  of  Appeals  said:4 


.45 


'The  Constitution,  in  the  clause  mentioned,  [the  sovereignty 
clause]  does  not  declare  a  mere  presumption  of  a  present  title  which 
can  be  repelled  by  proving  a  grant  from  the  State,  but  an  absolute  rule 
of  political  sovereignty  .  .  .  The  People  'are  deemed,'  not  pre- 
sumed, to  possess  the  original  and  ultimate  property,  &c. ;  in  other  words, 
all  private  titles  are  held  from  them  as  the  political  sovereignty,  as  in 
England  all  lands  are  held  under  the  Crown  in  the  same  sense.  When, 
by  the  Revolution,  the  Colony  of  New  York  became  separated  from  the 
Crown  of  Great  Britain,  and  a  republican  government  was  formed,  the 
People  succeeded  the  King  in  the  ownership  of  all  lands  within  the  State 
which  had  not  already  been  granted  away,  and  they  became  from 
thenceforth  the  source  of  all  private  titles." 

The  provision  which  has  always  been  contained  in  the  various  con- 
stitutions of  the  State  of  New  York  to  the  effect  that  "all  land  shall  be 
held  allodially,"  46  means  that  the  grantee  from  the  State  holds  inde- 
pendently of  any  relation  of  tenure  or  obligation  to  anyone.  Such  a 
relation  is  not  inconsistent  with  the  solemn  proclamation  contained  in 
the  various  State  constitutions  to  the  effect  that  "The  people  of  this 
State,  in  their  right  of  sovereignty,  are  deemed  to  possess  the  original 
and  ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of  the 
State.  .  .  .  '7  The  latter  clause  is  simply  a  statement  of  those 
inherent  rights  and  powers  which  are  possessed  by  every  free  govern- 
ment. These  powers  include  the  right  of  taxation  for  the  support  of 
the  government,  the  right  of  eminent  domain  and  that  widely  inclusive 
power  which  is  generally  spoken  of  as  the  police  power  of  the  State. 

"  X.  Y.  Const.  (1894)  Art.  I,  §  10.  «  (1860)  22  N.  Y.  44,  46. 

««  X.  Y.  Const.  (1894)  Art.  I,  §  12.  «  N.  Y.  Const.  (1894)  Art.  I,  §  10 
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The  power  of  eminent  domain  is  that  right  which  is  reserved  by 
the  people  to  reach  out  and  take  back  for  public  purposes  any  land  previ- 
ously granted  by  them  upon  payment  of  a  just  compensation.  No  private 
holding  can  be  strong  enough  to  withstand  this  power  in  the  people, 
any  more  than  the  fact  that  a  private  owner  holds  land  allodially  can 
absolve  him  from  the  necessity  of  paying  taxes  and  the  risk  of  having 
his  land  taken  from  him  by  the  State,  after  due  notice  and  opportunity 
to  be  heard,  for  failure  to  pay  any  taxes  lawfully  imposed. 

The  great  police  power  is  that  reserved  or  inherent  right  in  the 
people  of  all  free  governments  to  regulate  the  use  of  privately  owned 
property  at  the  expense  of  the  private  owner  in  any  way  which  may 
seem  necessary  in  order  to  preserve  the  public  health  and  safety.48  In 
the  Moeschen  case  the  Court  of  Appeals  said:49 

"...  the  citizen  holds  his  property  subject  not  only  to  the  exer- 
cise of  the  right  of  eminent  domain  by  the  state,  but  also  subject  to  the 
lawful  exercise  of  the  police  power  by  the  legislature,  in  the  one  case 
property  is  taken  by  condemnation  and  due  compensation ;  in  the  other 
the  necessary  and  reasonable  expenses  and  loss  of  property  in  making 
reasonable  changes  in  existing  structures,  or  in  erecting  additions  there- 
to, are  damnum  absque  injuria." 

For  example,  it  has  been  held  that  a  person  holding  a  private  allodial 
title  under  grant  from  the  people  can  be  prevented  from  putting  up 
buildings  of  any  other  than  a  certain  specified  class  in  certain  portions 
of  the  City  of  New  York  under  the  so-called  "Zoning  Principle." 

It  has  been  he1d  that  the  owner  of  an  existing  apartment  house 
can  be  compelled  to  install  toilets  or  fire  escapes  or  even  substitute  fire- 
proof walls  at  his  own  expense.50  These  are  all  exercises  of  the  police 
powers  of  the  State  with  regard  to  privately  owned  property.  It  can- 
not be  denied  that  the  people  can,  in  furtherance  of  the  public  interest, 
compel  an  owner  of  property  to  do  anything  or  to  refrain  from  doing 
anything  with  respect  to  its  use  which  the  people  themselves  have  not 
by  limitation  in  their  own  constitution  prevented  them  from  decreeing 
to  be  done  or  omitted.51 

And  now,  coming  to  this  so-called  jus  publicum  over  the  foreshore : 
what  is  it  except  the  great  police  power  of  the  people?  In  the  case  of 
Colon  v.  Lisk,52  it  was  held,  as  set  forth  by  the  reporter: 

"The  State's  right  to  exercise  dominion  and  control  over  its  ter- 
ritory extends  to  and  embraces  the  lands  which  lie  under  the  waters 
within  its  jurisdiction,  and  it  may,  in  the  exercise  of  its  police  power, 

*»  Tenement  House  Dept.  v.  Moeschen  (1904)   179  N.  Y.  325,  72  N.  E.  231. 
49  Ibid.,  p.  330. 

™City  of  New  York  v.  Foster  (1911)   148  App.  Div.  258,  133  N.  Y.  Supp.  152. 
si  People  ex  rel.  Armstrong  v.   Warden    (1905)    183  N.  Y.  223,  76  N.  E.   11  ; 
Mcintosh  v.  Johnson  (1914)  211  N.  Y.  265,  269,  105  N.  E.  414. 
52  (1897)  13  App.  Div.  195,  43  N.  Y.  Supp.  364. 
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enact  such  laws  as  will  preserve  from  destruction  the  public  right  of 
fishery  in  its  waters,  and  also  protect  private  rights  therein.'' 

Examples  of  the  exercise  of  the  police  power  are  afforded  by  the  case 
of  Roosevelt  v.  Godard,63  where  a  statute  regulating  the  use  of  wharves 
was  declared  constitutional ;  and  also  by  the  case  of  Hodges  v.  Perine  M 
relating  to  Chapter  190,  Laws  of  1878,  making  it  a  misdemeanor  to 
remove  sand  from  a  Staten  Island  beach.  Why  do  we  have  to  go  to 
England  and  turn  the  clock  back  over  200  years  and  adopt  the  language 
and  customs  of  feudalism  in  order  to  describe  the  rights  of  the  people 
of  the  State  of  New  York  in  this  twentieth  century  with  respect  to 
land   within   their  jurisdiction? 

II 
Relative  Rights  of  City,  State  and  Nation 

In  considering  the  respective  relations  of  the  Federal  and  New 
York  City  Governments  with  respect  to  the  foreshore  and  its  regulation, 
it  becomes  important  to  distinguish  between  rights  granted  or  dele- 
gated by  the  people  to  a  municipality  and  those  surrendered  to  the 
United  States  Government.  In  the  one  case  we  have  a  delegation  or 
assignment  of  powers  to  an  inferior  for  purposes  of  governmental  con- 
venience, similar  to  the  case  of  the  delegation  of  control  over  the  forest 
preserve  to  the  Conservation  Commission.  The  people  retain  title  to 
the  lands  affected,  but  delegate  certain  regulatory  functions  of  goverr 
ment  with  respect  to  them  to  a  subordinate.  So  do  the  people  delegate 
to  their  creatures,  the  municipalities,  certain  governmental  powers  ove- 
the  foreshore  and  lands  under  water. 

On  the  other  hand,  as  regards  the  Federal  Government,  we  have 
the  case  of  a  surrender  to  a  superior  of  functions  and  prerogatives  held 
by  the  people  of  the  State.  It  becomes  important  to  ascertain  just  what, 
and  how  much,  has  been  thus  surrendered.  The  State  was  formed 
and  its  constitution  adopted  in  1777.  Eleven  years  later  the  Federal 
Constitution  took  effect.  The  Ninth  Amendment  says:  "The  enumera- 
tion in  this  Constitution,  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  People.''  The  Tenth  Amend- 
ment provides:  "The  powers  not  delegated  to  the  United  States  by  this 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

The  Federal  Government  having  been  thus  limited  to  such  powers 
as  were  expressly  surrendered  to  it,  we  are  led  to  ascertain  just  what 
these  surrendered  powers  were,  as  far  as  they  related  to  the  foreshore  and 
lands    under    water.      These    powers    are    all    embraced    within    the    lan- 

"  (N.  Y.  1868)   52  Barb.  533. 
I  \\  Y.  1881)   2-1  Hun.  516. 
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guage  contained  in  Article  I.  Section  8,  Subdivision  3.  where,  in  enumer- 
ating the  legislative  powers  of  Congress,  it  is  provided  that  it  shall 
have  power  "To  regulate  commerce  with  foreign  nations,  and  among 
the  several  States  and  with  the  Indian  tribes." 

This  clause  has  been  construed  as  giving  Congress  plenary  power 
over  all  the  instrumentalities,  actual  or  potential,  which  are,  or  may  be, 
employed  in  commerce,  even  though  they  are  located  solely  within  one 
particular  state.55 

In  the  case  of  People  v.  Hudson  River  Connecting  R.  R.  the  Court 
of  Appeals  said  :56 

"The  authority  of  the  United  States  over  the  navigable  waters  is 
that  of  a  supreme  sovereign  in  so  far  as  the  authority  is  necessary  under 
the  interstate  commerce  provisions  of  the  Constitution.  As  to  all  navi- 
gable waters,  it  has  succeeded  to  the  jus  publicum  as  held  by  the  King 
of  England  and  holds  such  waters  in  trust  for  all  the  people  of  the 
United  States  under  the  Constitution." 

Here,  as  will  be  observed,  we  find  another  outcropping  of  the  old 
jus  publicum-descended-irom-the-Crown  theory.  Having  adopted  it, 
the  Court  proceeds  to  reason  that  this  heirloom  from  England  can  be 
split  up  into  two  parts — one  going  to  the  Nation  and  the  other  to  the 
State.     As  to  the   State's  share  Mr.  Justice  Elkus  says  :57 

"The  state  of  New  York,  in  addition  to  holding  the  jus  publicum 
as  to  navigable  waters  within  its  boundaries  over  which  the  United 
States  has  not  exercised  its  paramount  authority,  is  also  the  holder  of 
the  jus  privatum  or  title  to  the  lands  under  the  navigable  waters  of  the 
state  and  may  make  such  grants  of  this  submerged  land  as  do  not  inter- 
fere with  the  jus  publicum  which  it  holds  in  trust  for  its  citizens  or 
which  is  created  in  the  Federal  government  under  the  Constitution." 

This  seems  to  be  the  first  time  in  which  any  attempt  has  been  made 
judicially  to  split  up  this  jus  publicum  into  two  parts  and  to  locate  one 
part  in  the  State  and  another  part  in  the  Nation.  The  difficulties  which 
are  entailed  by  this  process  are  shown  by  the  following  quotation  from 
the  same  opinion  wherein  the  learned  Court,  having  expressly  held  that 
the  jus  publicum  of  the  Nation  is  paramount,  goes  on  to  say  that  :5S 

"The  plenary  power  of  Congress  under  the  Constitution  lies  dor- 
mant until  Congress  sees  fit  to  exercise  it  and  in  this  twilight  zone  of 
suspended  power  the  sovereign  power  of  the  State  is  supreme  and 
rights  vested  during  that  period  under  state  authority  are  not  subse- 
quently lost  when   Congress  exercises  its  plenary   power.     .     .     . 

In  other  words,  the  jus  publicum  having  been  divided  into  two  parts, 
one  held  by  the   Nation  and  the  other  by  the   State,  and  the   Nation's 

55£nV  R.  R.  v.  New  York  (1914)  233  U.  S.  671,  34  Sup.  Ct.  756;  State  of  Penn- 
sylvania v.  Wheeling  and  Belmont  Bridge  Co.  (U.  S.  1855)  18  How.  421  ;  Gibbons 
v.  Ogden  (U.  S.  1824)  9  Wheat.  1,  196.  5,i  Supra,  footnote  38,  p.  218. 

57  Ibid.,  p.  219.  ™Ibid„  p.  220. 
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part  having  been  decreed  to  be  paramount,  it  is  further  stated  that  it 
is  not  paramount  until  it  is  exercised,  but  only  dormant;  that  is,  sus- 
pended in  "the  twilight  zone" ! 

The  law,  however,  seems  to  be  well  settled  to  the  effect  that  the 
Federal  Government  "...  is  possessed  of  only  such  powers  as 
are  granted  to  it.  All  other  powers  are  reserved  to  the  several  states. 
When  Congress  exercises  its  authority  and  acts  within  its  power,  all 
other  authority  which  conflicts  or  interferes  with  the  Federal  power 
must  fall,  for  the  sovereignty  of  Congress  is  plenary."59 

In  the  case  of  Crccnlcaf-J ohnson  Lumber  Co.  v.  Garrison  60  it  was 
held  that  the  Federal  Government  could  take  back  for  the  purposes  of 
commerce,  land  under  the  water  of  an  abandoned  stream,  without  com- 
pensation. 

The  rights  of  the  City  of  New  York  are  predicated  mainly  upon 
the  two  colonial  charters  commonly  known  as  the  Dongan  and  Mont- 
gomerie  Charters.  On  April  22nd,  1686,  Thomas  Dongan,  the  Governor 
of  the  Colony,  made  a  patent  to  the  Mayor,  Aldermen  and  Commonalty 
which  included  the  foreshore  on  the  East  and  Hudson  Rivers.  It  re- 
cites the  erection  by  the  inhabitants  of  the  City  of  various  bridges  and 
ferry  docks,  and  grants  to  the  City : 

"all  .  .  .  privileges,  .  .  .  which  they  .  .  .  have  anciently 
.  .  .  used,  or  enjoyed ;  provided  always,  that  none  of  the  said  liber- 
ties, privileges,  ...  be  inconsistent  with,  or  repugnant  to  the  laws 
of  his  majesty's  kingdom  of  England,  or  any  other  the  laws  of  the  general 
assembly  of  this  province ;  .  .  .  together  with  full  power,  license  and 
authority  to  the  said  mayor,  aldermen  and  commonalty  and  their  suc- 
cessors forever,  to  establish,  appoint,  order  and  dir3ct  the  establishing, 
making,  laying  out,  ordering,  amending  and  repairing  of  all  streets,  lanes, 
alleys,  highways,  water-courses,  ferries  and  bridges.     .     .     . 

It  then  grants  all  the  waste,  vacant  and  unappropriated  lands  on  Man- 
hattan Island  to  low-water  mark,  together  with  all  waters  or  water- 
courses; also  to  the  officers  of  the  City  and  their  successors  the  right 
to  extend  over  said  granted  territory,  including  waters,  jurisdiction 
"without  the  let  hindrance  or  impediment"  of  the  English  authorities. 
Authority  was  given  to  certain  officials  created  by  the  Charter  to  make 
laws  and  add  to  or  amend  them  ("not  repugnant  to  the  prerogative  of 
his  most  sacred  majesty  .  .  .  or  to  any  of  the  laws  of  the  kingdom 
of  England,  or  other  of  the  laws  of  the  general  assembly  of  the  province 
of  New  York")   for  the  government  of  the  province.61 

The  Court  of  Appeals  in  Matter  of  Mayor,  etc.,  of  N.  Y.  said:82 

"Tt  is  quite  apparent   from   a  reading  of   the   charter   that  a  local 
subordinate  municipal   government  was   here  established,  to   which  the 

59  Ibid.,  p.  215  and  cases  there  cited.  60  Supra,   footnote  20. 

«  See  Ash,  Greater  New  York  Charter  (4th  ed.  1918)   1550  et  seq. 
62  Supra,  footnote  33,  p.  368. 
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sovereign  delegated  the  powers  of  local  government,  not  inconsistent 
with  the  laws  ...  of  England  or  the  province  of  New  York,  and 
to  which  he  conveyed  the  tideway  surrounding  the  island.  While  we 
have  no  express  provision  of  the  charter  delegating  to  the  municipality 
the  sovereign  power  to  hold  the  tideway  as  trustee  for  the  use  of  the 
public  and  for  commerce,  ...  we  think  this  power  was  intended  to 
be  delegated  to  the  municipality.     ..." 

On  January  15th,  1730  the  so-called  Montgomerie  Charter  was 
made.63  It  confirmed  and  continued  the  provisions  of  the  Dongan 
Charter,  certain  doubts  having  arisen  as  to  the  validity  of  the  latter  by 
reason  of  its  having  been  granted  in  the  name  of  the  Governor  instead 
of  in  the  King's  name.  The  Montgomerie  Charter  also  granted  400 
feet  out  from  low-water  mark  between  Bestaver's  Creek  (near  10th 
Street)  on  the  Hudson  River  around  to  Corlear's  Hook  on  the  East 
River. 

These  two  charters  conveyed  land  and  also  delegated  jurisdiction 
for  the  purpose  of  public  regulation  of  the  waterfront.  It  has  been 
sometimes  strongly  urged  by  the  protagonists  of  municipal  rights  that 
these  charters  invested  the  City  with  an  absolute  and  exclusive  title  to, 
and  jurisdiction  over,  the  foreshore  and  the  specified  lands  under  water. 
How  unsound  this  theory  was,  even  under  pre-revolutionary  conditions, 
may  be  seen  by  noting  the  language  in  these  charters  expressly  reserv- 
ing the  paramount  legislative  control  of  both  Crown  and  Colonial 
assembly.  As  to  their  effect  since  the  Revolution  it  is  well  to  bear  in 
mind  the  language  of  the  Court  of  Appeals  in  the  case  of  Bedlozv  v.  N. 
Y.  Floating  Dry  Dock  Co.  wherein  the  Court  says  :fl 


.64 


"These  grants  were  obviously  made  to  extend  municipal  control  over 
said  lands,  and  enable  the  city  to  regulate  the  erection  of  necessary 
structures  upon  the  land  under  water  around  the  island,  with  a  view  of 
promoting  facilities  for  the  growing  commerce  and  trade  of  the  port  of 
New  York  and  to  regulate  and  preserve  the  rights  of  riparian  owners  in 
such  lands,  and  navigable  waters  covering  them." 

Here  we  find  one  of  the  progressive  stages  of  assertion  and  exercise 
by  the  people  of  their  police  power  over  the  foreshore  and  submerged 
land ;  meeting  the  needs  of  commerce  as  they  arise.  As  Mr.  Leavitt  said  in 
the  Barnes  case  65  brief  above  quoted  from :  "commerce  develops  in  the 
City  of  New  York,  and  a  crop  of  wharf  litigation  is  raised."  And  so 
grew  our  law,  to  meet  public  needs  and  not  to  defeat  them  or  surrender 
them  to  any  subordinate  division  of  government. 

The  Court  of  Appeals,  in  the  Bedlow  case,  further  said  :6 


.66 


"It  has  been  sometimes  said  that  the  ownership  of  the  fee  in  such  lands 
gave  the  city,  as  matter  of  legal  right,  authority  to  erect  and  build  such 

63  See  Ash,  op.  cit.,  p.  1566. 

•*  (1889)  112  N.  Y.  263,  273,  19  N.  E.  800. 

66  Supra,  footnote  18. 

66  Supra,  footnote  64,  p.  274. 
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structures  thereon  as  they  saw  fit  to  make.  We  are  inclined  to  think 
that  this  proposition  to  its  full  extent  cannot  be  maintained.  The  right 
of  control  over  the  navigable  waters  of  the  state  is  a  legislative  power 
and  cannot  be  destroyed  by  any  authority  whatever  .  .  .  The  right, 
therefore,  of  the  city  to  erect  structures  in  the  navigable  waters  of  the 
state  must  necessarily  remain  subject  to  the  sovereign  authority  over 
such  highways." 

These  charters,  in  so  far  as  they  convey  title  to  lands,  have  been 
confirmed  by  subsequent  statutes  °7  and  by  the  provisions  of  various 
constitutions  of  New  York  State. ,;s  The  fact  must  be  clearly  borne  in 
mind,  however,  that  none  of  these  statutes  or  constitutional  provisions 
ever  confirmed  or  created  any  surrender  of  the  police  powers  of  the 
sovereign  people.  Probably  the  clearest  and  most  definite  statement  of 
the  extent  of  municipal  powers  is  contained  in  the  case  of  Hunter  v. 
Pittsburgh™  wherein  the  United  States   Supreme  Court  said: 

"Municipal  corporations  are  political  subdivisions  of  the  State, 
created  as  convenient  agencies  for  exercising  such  of  the  governmental 
powers  of  the  State  as  may  be  entrusted  to  them.  For  the  purpose  of 
executing  these  powers  properly  and  efficiently  they  usually  are  given 
the  power  to  acquire,  hold,  and  manage  personal  and  real  property.  The 
number,  nature  and  duration  of  the  powers  conferred  upon  these  corpo- 
ration.- and  the  territory  over  which  they  shall  be  exercised  rests  in 
the  absolute  discretion  of  the  State.  Neither  their  charters,  nor  any 
law  conferring  governmental  powers,  or  authorizing  them  to  hold  or 
manage  such  property,  or  exempting  them  from  taxation  upon  it,  con- 
>titutes  a  contract  with  the  State  within  the  meaning  of  the  Federal 
Constitution.  The  State,  therefore,  at  its  pleasure  may  modify  or  with- 
draw all  such  powers,  .  .  .  All  this  may  be  done,  conditionally  or 
unconditionally,  with  or  without  the  consent  of  the  citizens,  or  even 
against  their  protest.  In  all  these  respects  the  State  is  supreme,  and  its 
legislative  body,  conforming  its  action  to  the  state  constitution,  may 
do  as  it  will,  unrestrained  by  any  provision  of  the  Constitution  of  the 
United  States." 

For  historical   purposes  it  is  of   interest  to   note  that  statutes7"   re- 
67  N.  Y.,  Laws  16(>4  (Bradford  Ed.)  6;  1   X.  V.,  Col.  Laws  2.24;   X.  Y.,  Law* 
1897,  c.  378. 

X.  Y.  Const.  (1894)  Art.  1,  §  17. 
6»  (1907)  207  U.  S.  161,  178-9,  28  Sup.  Ct.  40. 

7"  X.  Y..  Laws  1807,  c.  115,  §  15,  empowers  Commissioners  of  the  Land  Office 
to  grant  a  strip  of  land  400  feet  beyond  low-water  mark  from  Bestaver's  Killitje 
to  a  point  4  miles  northerly  (about  75th  Street,  North  River),  and  on  the  East 
River  from  the  North  Side  of  Corlcar's  Hook  or  Street  2  miles  northerly,  (about 
40th  Strut).  Pursuant  to  this  Act  a  Kraut  was  made  December  26th,  1807  and 
recorded  in  the  office  of  the  Registrar  of  Xew  York  County  on  March  9th,  1909,  in 
Liber  2  of   General   Conveyances,   p.  236,   which   covers   the   above  premises. 

X.  Y  ,  Laws  1813,  c.  LXX.W'I  empowers  Commissioners  of  the  Land  Office  to 
-rant  a  strip  of  land  400  feet  in  width  beyond  low-water  mark  to  Spuyten  Duyvel 
k,  from  a  point  4  miles  north  of  Corlear's  Hook  to  Spuyten  Duyvel  Creek, 
otherwise  known  as  Harlem  River.  Pursuant  to  this  Act  a  grant  was  made  on 
March  25th,  1*26  and  recorded  in  the  office  of  the  Registrar  of  New  York  County 
on  March  9th,  1909  in  Liber  2  of  General  Conveyances,  p.  235,  which  covers  the 
above  premises. 

X.  Y.,  Law-  1X26,  c.  166,  establishes  Tompkins  Street  as  the  exterior  street  on 
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lating  to  lands  under  water  around  New  York  City  were  all  grants  of 
land,  not  surrenders  of  sovereign  powers.  While  the  colonial  and  state 
statutes  and  constitutions  have  confirmed  the  royal  grants  as  grants 
of  land,  they  have  not  by  any  means  invested  the  City  with  those  royal 
powers  which  were  reserved  in  the  early  charters.  They  are  in  the 
people  and  cannot  be  surrendered.  Land  titles,  private  and  municipal, 
were  undoubtedly  validated  by  the  statutes  and  constitutions  adopting 
and  confirming  royal  grants,  but  governmental  powers  were  not  there- 
by surrendered  and  were  not  even  delegated  unless  by  clear  intend- 
ment de  novo. 

The  apparent  confusion  in  various  judicial  decisions  on  the  sub- 
ject of  public  rights  in  the  foreshore  may  have  arisen  from  the  use  of 
the  word  "State"  as  owner  or  as  holding  in  trust.  As  above  stated,  the 
people  were  and  are  the  owners  in  common  of  all  ungranted  lands.  This 
applies  to  lands  above  or  under  water,  whether  the  water  was  or  is 
navigable  or  not.  The  State  government  which  was  created  by  these 
same  people  was  vested  with  the  power  of  dividing  this  land  and  con- 
veying it  absolutely,  in  severalty,  among  the  people,  excepting  as  to  land 
covered  by  navigable  waters.  The  navigable  waters  were  highways 
which  the  people  were  entitled  to  use  in  common  and  not  in  severalty. 
They  have  been  referred  to  ever  since  the  time  of  Grotius  as  the  "high- 
ways of  the  world" ;  also,  as  the  "highways  of  nations."  Anyone  who 
secured  a  grant  or  patent  from  the  State  Government,  Legislature  or 
Commissioners  of  the  Land  Office — of  lands  under  navigable  waters 
took  same  subject  to  the  public  rights  of  navigation,  travel  along  the 
foreshore,  fishing  and  bathing.  This  group  of  public  rights  comprises 
what  has  sometimes  been  alluded  to  by  the  term  "jus  publicum". 

The  State  Government  owed  a  duty  to  the  people  generally  to  pre- 
serve these  lands  and  the  waters  thereon  as  highways  for  the  general 
public.     A  grant  of  lands  under  navigable  waters  does  not  necessarily 

the  East  River  between  Rivington  Street  and  23rd  Street ;  and  East  Street  be- 
tween Grand  and  Rivington  Streets  was  established  as  an  exterior  street.  All  grants 
made  to  extend  thereto. 

N.  Y.,  Laws  1828,  c.  149  establishes  West  Street  as  the  permanent  exterior 
street  on  the  Hudson  River  from  the  present  northerly  termination  of  West  Street 
to  its  intersection  with  a  continuation  of  Great  Kill  Road.  All  grants  made  to 
extend  thereto. 

N.  Y.,  Laws  1837,  c.  182  establishes  the  westerly  line  of  Thirteenth  Avenue 
between  Hammond  and  135th  Street  as  the  exterior  line  on  the  Hudson  River. 

N.  Y.,  Laws  1852,  c.  285  establishes  an  exterior  street  on  the  Harlem  River  be- 
tween East  and  North  Rivers  and  grants  land  under  water  outside  of  low-water 
mark  to  and  including  this  exterior  street. 

N.  Y.,  Laws  1870,  c.  137  and  N.  Y.,  Laws  1871,  c.  574,  §§  4,  10  provide  for 
the  issuing  of  grants  by  the  Commissioners  of  the  Land  Office  upon  request  of 
the  Board  of  Commissioners  of  the  Department  of  Docks  of  the  City  of  New 
York.  These  Statutes  purported  also  to  continue  the  Dongan  and  Montgomerie 
Charters  in  full  force  and  effect.  Pursuant  to  this  Act  a  grant  was  made  by  the 
Commissioners  of  the  Land  Office,  September  28,  1871,  and  recorded  in  the  office  of 
the  Registrar  of  New  York  County  on  March  9lh,  1872  in  Liber  1194  of  Deeds, 
p.  651,  conveying  a  strip  of  1000  feet  along  the  North  River,  100  feet  along  the 
Harlem  River,  and  a  strip  along  the  East  River  which  varies  in  width. 
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destroy  or  constitute  a  surrender  or  withdrawal  of  this  public  right  as 
to  all  the  lands  granted  or  as  to  any  part  thereof.  This  right  is  not  de- 
stroyed, surrendered  or  withdrawn  by  implication.  Express  words  are 
required. 

The  Legislature  or  the  Commissioners  of  the  Land  Office  might 
determine  that  a  stream  like  the  Hudson  Rivar  might  be  narrowed — 
that  the  public  does  not  need  such  a  wide  highway — that  it  is  of  greater 
public  importance  to  extend  the  shores  of  an  island  like  Manhattan 
Island,  by  filling  in  or  building  wharves  and  piers,  and  for  that  reason 
might  destroy,  surrender  or  withdraw  these  public  rights  as  to  limited 
areas.  This  is  not  a  grant  of  property  like  a  grant  to  an  individual, 
which  creates  a  private  right — formerly  called  by  the  Stuart  kings  "jus 
privatum." 

Ill 

The  State  and  the  Upland  Owner 

In  considering  the  relative  rights  of  the  upland  owner  and  the 
State  with  respect  to  the  foreshore  and  land  under  water  we  start  with 
the  premise — contended  for  in  Part  I — that  the  Colony,  and  later  the 
State  of  New  York,  acquired  a  new,  original  and  absolute  title  to  all 
the  land  within  its  jurisdiction — a  title  which  it  could  dispose  of  to 
private  purchasers. 

The  early  colonial  statutes  confirming  the  first  Royal  grants  were, 
as  has  been  contended,  in  reality  de  novo  patents  of  so  much  land. 
They  were  the  first  parcels  which  the  people  conveyed.71  Later  the 
State  of  New  York  gave  title  by  operation  of  various  statutes  of  for- 
feiture  for  treason.72 

Later,  and  in  the  early  part  of  the  19th  Century,  the  State  began 
a  policy  of  making  grants  to  the  proprietors  of  the  adjacent  uplands  of 
such  lands  under  water  as  had  not  theretofore  been  grantd  out  by 
royalty  and  confirmed.  This  policy  had  in  mind  the  general  public 
good  through  development  of  waterfront  commerce  and  was,  therefore, 
in  furtherance  and  not  in  derogation,  of  the  State's  police  powers.  The 
earliest  of  the  acts  authorizing  such  grants  was  Chapter  67  of  the 
Laws  of  1786,  entitled  An  Act  For  The  Speedy  Sale  of  the  Unappro- 
priated Lands  Within  This  State.  It  appointed  Commissioners  of  the 
Land  Office  and  authorized  them  to  have  a  survey  made  of  all  the 
"waste  and  unappropriated  lands  of  this  State"  and  lay  them  out  into 
townships  and  then  advertise  them  for  sale.  The  Act  expressly  au- 
thorized the  sale  of  "so  much  of  the  lands  under  the  water  of  any 
navigable   river   as   they    shall   deem   necessary   "To   promote   the   com- 

71  See  N.  Y.,  Laws  1694  (Bradford  ed.)  ;  1  X.  Y.,  Col.  Laws  224. 

72  Of  this  cl  it(  s  were  X.  Y.,  Laws  1784,  c.  20  and  N.  Y.,  Laws  1790, 
c.  23. 
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merce  of  this  State" — provided  that  such  sale  be  made  only  to  the  pro- 
prietor of  the  adjacent  land. 

By  Chapter  69  of  the  Laws  of  1801  similar  provisions  were  made. 
To  the  same  effect  was  Chapter  CXCIX  of  the  Laws  of  1813  which  ex- 
tended the  provisions  of  the  former  statutes  to  "land  under  the  water 
of  Hudson's  River  adjacent  to  the  State  of  New  Jersey,  and  also  to 
lands  under  waters  adjacent  to  and  surrounding  Great  Barn  Island, 
.  .  .  and  to  the  land  between  high  and  low  water  mark  on  said 
island." 

By  Chapter  199  of  the  Laws  of  1815  the  powers  of  the  Commis- 
sioners of  the  Land  Office  were  extended  to  "the  lands  under  water 
on  navigable  lakes,  and  to  the  lands  under  water  adjacent  -to  and  sur- 
rounding Staten  Island/'" 

Part  I,  Title  5,  Art.  Fourth,  Sees.  67  to  71,  inclusive,  of  the  1829 
Revised  Statutes  regranted  to  the  "Land  Board"  the  same  powers,  pro- 
viding that  "every  such  grant  that  shall  be  made  to  any  other  person" 
(i.  e.,  except  the  proprietor  of  the  adjacent  lands)  "shall  be  void." 

Chapter  232  of  the  Laws  of  1835  extended  the  Commissioners' 
powers  to  "land  under  waters,  and  between  high  and  low  water  mark, 
in  and  adjacent  to,  and  surrounding  Long  Island,  and  to  all  that  part 
of  the  County  of  Westchester  lying  on  the  East  River  or  Long  Island 
Sound."  Section  2  provided  that  this  and  preceding  acts  should  confer 
on  the  Commissioners  "No  other  power  than  to  authorize  the  erection 
of  such  dock  or  docks  as  they  shall  deem  necessary  to  promote  the 
commerce  of  this  State  and  the  collection  of  reasonable  and  accustomed 
dockage  from  persons  using  such  docks,  and  the  legislature  may  at  any 
time  regulate  the  same  in  such  manner  as  they  shall  think  proper." 

By  Chapter  283  of  the  Laws  of  1850  it  was  provided  that  "no 
grant  shall  extend  beyond  any  permanent  exterior  water  line  established 
by  law." 

Chapter  574  of  the  Laws  of  1871,  Sections  4  and  10,  authorized  the 
Commissioners  of  tha  Land  Office  to  convey  the  rights  of  the  people 
in  so  far  as  necessary  for  the  construction  of  docks  and  piers.73 

By  Chapter  625  of  the  Laws  of  1881  all  patents  issued  to  pur- 
chasers in  good  faith  were  confirmed  except  as  to  "lands  under  water  in 
the  bay  or  harbor  of  New  York,  or  adjacent  thereto." 

Chapter  410  of  the  Laws  of  1882  74  provided  that  the  period  for  the 
construction  of  docks  along  the  Harlem  River  be  extended  for  two 
years  from  the  date  of  filing  an  improvement  map  by  the  City  of  New 
York.     It  is  worthy  of  note  that  this  map  has  never  been  filed. 

Chapter  317  of  the  Laws  of  1894  was  the  first  "Public  Lands  Law." 
It  provided,  as  does  the  present  "Public  Lands  Law,"75  that  the  Corn- 
's See  also  Matter  of  City  of  New  York  (1919)  227  N.  Y.  119,  124  N.  E.  148. 
74  N.  Y.,  Laws  1882,  c.  410,  title  2,  §  734;  see  also  Charter  of  the  City  of  New 
York  (1897)  §  877,  Ash,  op.  cit.,  p.  708.  ™  N.  Y.,  Laws  1909,  c.  50. 


728  COLUMBIA  LAW  REVIEW 

missioners  shall  have  "the  general  care  and  superintendence  of  all  state 
lands,  the  superintendence  whereof  is  not  vested  in  some  officer  or  hoard." 
Section  4   provides   that   "The   absolute   property  of   all     .  lands 

.     ever  since  the  said  ninth  day  of  July  in  the  year  of  our  Lord 
one   thousand   seven  hundred  and   seventy  six  .     .     shall   he  vested 

in  the  people  of  this  state.  ..."  7f!  The  Act  provided  for  the  sale 
and  granting  of  all  State  owned  lands  and  contained  a  re-enactment  of 
the  confirmatory  statute  of  1881.  By  Article  VI  grants  are  authorized 
of  lands  under  water:77 

1.  of  navigable  rivers  and  lakes; 

2.  of  the  Hudson  River  adjacent  to  the  State  of  New  Jersey; 

3.  adjacent  to  and  surrounding  the  Great  Barn  Island  ;  but  not  so 
as  to  affect  the  navigation  of  the  waters  surrounding  such  island  ; 

4.  adjacent  to  and  surrounding  Staten  Island,  but  no  so  as  to  ex- 
tend more  than  five  hundred  feet  into  the  water  from  low-water  mark 
on  said  island,  except  where  the  legally  established  pier  and  bulkhead 
lines  extend  more  than  five  hundred  feet  beyond  low-water  mark,  in 
which  case  grants  may  be  made  to  such  lines; 

5.  adjacent  to  and  surrounding  Long  Island,  and  all  that  part  of 
the  former  or  present  County  of  Westchester,  lying  in  the  East  River  or 
Long  Island  Sound,  but  not  beyond  any  permanent  exterior  water  line 
established  by  law. 

This  Act  permits  grants  to  the  "owners"  of  adjacent  lands  either 
to  promote  the  commerce  of  the  State  "or  for  beneficial  enjoyment 
thereof  by  such  owners"  or  for  agricultural  purposes.  There  is  a  pro- 
vision against  the  making  of  any  grants  interfering  with  the  rights  of 
the  City  of  New  York  or  those  of  the  New  York  Central  and  Hudson 
River  Railroad  Company.  The  Commissioners  are  further  authorized 
to  permit  "the  use  of  lands  of  the  State  under  water  for  the  purpose  of 
improvement  of  navigation  when  the  same  is  carried  on  by  the  Federal 
or  State  government,"  and  also  provides  that  "private  rights  or  rights 
of  property  of  individuals,  if  any,  of  any  nature  or  description,  shall 
not  be  taken  away  or  impaired  without  due  process  of  law." 

A  study  of  the  history  of  these  statutes  is  interesting.  It  seems 
to  indicate  that,  at  the  time  of  the  enactment  of  the  1835  and  1850  stat- 
utes, the  legislature  felt  constrained  to  follow  the  law  laid  down  in 
the  case  of  Gould  v.  Hudson  River  R.  R.7H  to  the  effect  that  it  was  with- 
in the  power  of  the  legislature  to  grant  to  a  railroad  corporation  the 
right  to  absolutely  cut  off  the  right  of  the  riparian  owner  to  gain  access 
over  the  foreshore  to  the  stream.  The  Gould  case  was  squarely  over- 
ruled by  the  case  of  Rumsey  v.  N.  Y.  &  N.  E.  R.  R.7"  wherein  it  was  de- 

V.,  Laws  1909,  c.  50,  §  4. 
"N.  Y.,  Laws  1909,  c.  SO,  §  75. 
™  (1852)  6  N.  Y.  522. 
™  C1XX9)  114  N.  Y.  423,  21  N.  E.  1066. 
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cided  that  the  upland  owner,  and  not  the  Railroad  Company,  owned  the 
land  adjacent  to  that  patented,  upholding  the  right  of  access  hy  the 
upland  owner  over  the  shore  to  navigable  water.  Recent  statutes,  since 
the  Rumsey  case,  seem  to  indicate  a  recognition  by  the  legislature  of 
the  principle  that  it  had  the  power  to  authorize  Land  Board  grants  not 
only  to  promote  commerce,  but  to  enable  the  adjacent  owner  to  "bene- 
ficially enjoy"  the  foreshore — i.  c,  to  use  for  any  purpose,  such,  for 
example,  as  the  erection  of  factories. 

This  invites  consideration  of  certain  well-established  principles  of 
law  relative  to  the  upland  owner's  rights.  One  rule  which  seems  to  be 
definite  is  that  an  upland  grant,  in  the  absence  of  express  words  to  the 
contrary,  carries  only  to  high  water  mark.""  Another  well-grounded 
principle  is  that  the  upland  owner  has,  independently  of  a  grant,  the 
right  to  use  the  foreshore  for.  any  purpose  necessary  to  gain  access  to 
and  the  use  of  the  water  in  front  of  it.81 

But  it  is  none  the  less  firmly  settled  that  the  upland  owner's  rights 
are  subject  to  those  of  the  people  of  the  State  and  those  of  the  United 
States  Government  and  that  he  must  use  the  foreshore  in  a  manner  not 
in  derogation  of  such  rights.82 

It  would  seem  to  be  worthy  of  note  that,  as  the  courts  began  to 
recognize  that  the  adjacent  upland  owner  had  to  be  given  rights  to  use 
his  water  frontage  for  purposes  of  access,  there  was  a  corresponding 
necessity  for  recognizing  the  rights  of  the  general  public.  Thus,  after 
the  Rumsey  case  had  established  the  former  proposition,  there  followed 
the  Brookhaven  case  and  the  Barnes  case  affirming  the  latter.  And  this 
process  was  not  a  unique  one.  The  highway  cases  took  the  same  course. 
The  rights  of  abutting  owners  on  highways  as  laid  down  in  the  Ele- 
vated R.  R.  cases  83  were  qualified  by  the  recognized  public  rights  of 
passage.     As  stated  in  the  case  of  People  v.  Kerr:8i 

"So  far  as  the  existing  public  rights  in  these  streets  are  concerned, 
such  as  the  right  of  passage  and  travel  over  them  as  common  highways, 
a  little  reflection  will  show  that  the  legislature  has  supreme  control  over 

80  Clarke  Estate  v.  City  of  New  York  (1915)  165  App.  Div.  873,  151  N.  Y. 
Supp.  714;  Roberts  v.  Baumgarten  (N.  Y.  1885)  51  Super.  Ct.  482,  488;  De  Lancy 
v.  Piepgras  (1893)  138  N.  Y.  26,  33  N.  E.  822;  People  ex  rel.  Underbill  v.  Saxton 
(1897)  154  N.  Y.  748,  49  N.  E.  1102,  aff'g  (1897)  15  App.  Div.  263,  44  X.  V.  Supp. 
211;  Matter  of  City  of  New  York  (West  farms  Rd.)  (1914)  212  N.  Y.  325,  106 
N.  E.  102. 

81  Rumsey  v.  New  York  &  N.  E.  R.  R.,  supra,  footnote  79;  Thousand  Islands 
Steamboat  Co.  v.  Visger  (1904)  179  N.  Y.  206,  71  N.  E.  764;  Town  of  Brookhaven 
v.  Smith,  supra,  footnote  31  ;  Barnes  v.  Midland  R.  R.  Terminal  Co.,  supra,  foot- 
note 18;  Getman,  Title  to  Real  Property  (1921)  259. 

82  Getman,  op.  cit.,  pp.  261,  315-19;  Town  of  Brookhaven  v.  Smith,  supra,  foot- 
note 31  ;  Barnes  v.  Midland  R.  R.  Terminal  Co.,  supra,  footnote  18;  Johnson  v.  May 
(1919)  189  App.  Div.  196,  178  N.  Y.  Supp.  742;  Murphy  v.  Citv  of  Brooklyn  (1885) 
98  N.  Y.  642;  Wecms  Steamboat  Co.  v.  People's  Steamboat  Co.  (1909)  214  U.  S. 
345   29  Sup.  Ct.  661;  Greenleaf -Johnson  Lumber  Co.  v.  Garrison,  supra,  footnote  20. 

™Kane  v.  New  York  Elevated  R.  R.  (1891)  125  N.  Y.  164,  26  N.  E.  278, 
and  others. 

84  (1863)  27  N.  Y.  188,  192,  198-9. 
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them.  .  .  .  The  city  of  New  York  takes  and  holds  the  fae  of  the 
streets  ...  in  trust,  that  they  should  be  kept  open  and  used  as 
streets,  and  for  that  only.  This  is  a  trust  for  the  benefit  of  the  public, 
not  of  the  adjacent  proprietors  alone,  nor  of  the  inhabitants  or  citizens 
of  New  York  alone,  but  of  the  whole  people.  .  .  .  The  title  thus 
vested  in  the  city  of  New  York  is  as  directly  under  the  power  and  con- 
trol of  the  legislature,  for  any  public  purposes,  as  any  property  held 
directly  by  the  State.     ..." 

Here  we  find  the  rule  that  the  general  public  have  rights  in  a  land 
highway  even  though  they  do  not  own  title  to  the  underlying  land. 
There  is  no  reference  by  the  courts  to  any  jus  publicum  theory  in  these 
land-highway  cases.  Why  should  there  be  in  the  case  of  water  high- 
ways? 

Again  in  the  case  of  Bradley  v.  Degnon  Contracting  Co.  the  Court 
of  Appeals  said  :85 

"The  public  highways  and  streets  are  acquired  and  held  by  the 
state  in  trust  for  the  use  of  all  the  people.  For  ordinary  and  general 
transportation  and  traffic  they  are  free  and  common  to  all  citizens. 
This  much  is  conclusively  implied  in  their  acquisition  and  maintenance, 
regardless  of  the  estate  or  title  by  which  they  are  held.  The  legisla- 
ture, as  the  representative  of  the  state,  has  control  and  authority  over 
them,  absolute  and  unrestricted,  except  as  qualified  by  the  Constitu- 
tion.    ..." 

No  case  has  been  found  in  which  the  courts,  in  considering  land 
highways,  or  other  exercises  of  the  police  power,  have  found  it  neces- 
sary to  apply  English  common  law  or  to  trace  lineal  descent  from  the 
tenets  of  feudalism.  The  State,  with  respect  to  its  land  highways  can, 
in  the  exercise  of  its  police  powers,  "authorize  structures  in  them  for 
private  use  and  benefit  which  are  reasonably  incident  to  the  ordinary 
uses  of  a  street  and  which,  without  such  authority  would  be  encroach- 
ments and  public  nuisances."  86 

The  Federal  courts,  since  the  case  of  Yates  v.  Milwaukee  8T  have 
held  that : 

.  whether  the  title  of  the  owner  of  such  a  lot  extends  be- 
yond the  dry  land  or  not,  he  is  certainly  entitled  to  the  rights  of  a 
riparian  proprietor     .     .  and  among  those  rights  are  access  to  the 

river  from  the  front  of  his  lot,  the  right  to  make  a  landing,  wharf  or 
pier  for  his  own  use  or  for  the  use  of  the  public,  subject  to  such  general 
rules  and  regulations  as  the  legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  public.     ..." 

The   exhaustive  opinion   in   the  case  of  Shively  v.   Bozvlby 88   con- 

85  (1918)  224  N.  Y.  60,  67,  120  N.  E.  89. 

86  Bradley  v.  Degnon  Contracting  Co.,  supra,  footnote  85;  also  Matter  of  Rapid 
Transit  R.  R.  Commissioners  (1909)  197  N.  Y.  81,  90  N.  E.  456;  City  of  New  York 
v.  Rice  (1910)  198  N.  Y.  124,  128,  91  N.  E.  283. 

87  (U.  S.  1870)  10  Wall.  497,  esp.  504. 

88  (1894)  152  U.  S.  1,  14  Sup.  Ct.  548. 
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tains  what  seems,  to  be  an  unfortunate  argument  in  favor  of  the  old 
jus  privatum  theory,  but  is,  despite  that  fact,  as  Mr.  Coudert  points 
out,89  at  the  most  a  decision  with  regard  to  the  law  of  Oregon  as  to 
beach  ownership.  In  the  case  of  Scranton  v.  Wheeler  the  Supreme 
Court  said  :90 

"If  the  riparian  owner  cannot  enjoy  access  to  navigability  because 
of  the  improvement  of  navigation  by  the  construction  away  from  the 
shore  line  of  works  in  a  public  navigable  river  or  water,  and  if  such 
right  of  access  ceases  alone  for  that  reason  to  be  of  value,  there  is  not, 
within  the  meaning  of  the  Constitution,  a  taking  of  private  property  for 
public  use,  but  only  a  consequential  injury  to  a  right  which  must  be 
enjoyed,  as  was  said  in  the  Yates  case,  'in  due  subjection  to  the  rights 
of  the  public' — an  injury  resulting  incidentally  from  the  exercise  of  a 
governmental  power  for  the  benefit  of  the  general  public,  and  from 
which  no  duty  arises  to  make  or  secure  compensation  to  the  riparian 


owner." 


This  would  seem  to  be  as  clear  and  accurate  a  statement  of  the 
real  nature  of  public  rights  in  water  highways  as  can  be  found  any- 
where. No  separate  property  right  of  jus  privatum  demanding  com- 
pensation for  its  taking — "An  injury  resulting  incidentally  from  the 
exercise  of  a  governmental  power !"  No  assertion  of  an  absolute  title — 
"a  right  which  must  be  enjoyed  in  due  subjection  to  the  rights  of  the 
public." 

There  have  been  those  who  have  asserted  that  the  case  of  Matter 
of  the  City  of  New  York  91 — -the  so-called  Speedway  Case— pronounced 
a  New  York  State  rule  to  the  contrary.  There  the  Court  of  Appeals 
merely  held  that  the  building  of  the  speedway  along  the  Harlem  River 
demanded  compensation  to  the  adjacent  upland  owners  for  the  cutting 
off  of  their  river  access.  But,  as  Mr.  Coudert  clearly  points  out  :92 
"The  jus  privatu^n  was  thus  not  recognized  as  law.  This  result  seemed 
fairly  deducible  from  the  other  decisions,  as  no  amount  of  legal  in- 
genuity could  torture  the  erection  of  that  delightful  pleasure-ground 
into  an  improvement  of  navigation." 

Even  in  the  V anderbilt  case  93  there  was  no  contrary  holding.  Note 
that  the  Court,  after  indulging  in  some  very  sophomoric  language  re- 
garding purprestures  and  the  like,  said : 

"The  offer,  therefore,  of  the  defendant's  counsel  to  prove  by  the 
testimony  of  witnesses  that  the  crib  and  proposed  pier  were  not,  and 
would  not  be,  an  actual  nuisance,  and  would  not  injuriously  interfere 
with  the  navigation  of  the  river  or  bay,  was  properly  overruled."  94 

We  now  come  to  the  Brookhaven  and  Barnes  cases.     The  former 

89  See  Coudert,  op.  tit.,  p.  225. 

90  (1900)   179  U.  S.  141,  164,  14  Sup.  Ct.  48. 

91  (1901)  168  N.  Y.  134,  61  N.  E.  158. 

92  Coudert,  op.  cit.,  p.  227. 

93  People,  v.  V anderbilt,  supra,  footnote  5. 
9*  Ibid.,  p.  297. 
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ease  9"  was  one  involving  the  respective  rights  of  upland  owner  and  the 
Town  of  Brookhaven  to  the  foreshore.  The  Town  claimed  title  under 
ancient  grants  and  asserted  vested  rights  to  shut  off  the  riparian  owner 
from  access  to  the  water.  The  Court  of  Appeals,  after  hearing  an 
elaborate  argument  in  which  strong  stress  was  laid  upon  the  Philpot 
case'"'  and  the  old  Stuart  jus  privatum  theory,  said,  in  the  opinion  writ- 
ten  by   Mr.  Justice  Gray:''7 

"The  jus  privatum  of  the  crown,  by  which  the  English  king  was 
deemed  to  own  the  soil  of  the  sea  and  of  navigable  rivers,  in  his  own 
right,  rather  than  as  a  sovereign  holding  it  in  trust  for  his  people,  how- 
ever applicable  to  the  conditions  in  Great  Britain,  was  totally  inappli- 
cable to  the  situation  of  the  colonists  of  this  country.  In  Gould  on 
Waters,  the  author  remarks,  as  to  this,  that  'there  is  no  evidence  that 
the  jus  privatum     .     .  was  ever  asserted  in  the  colony  as  the  right 

of  the  Crown,  or  that  it  has,  until  recently,  been  claimed  by  the  States; 
but  there  is.  on  the  contrary,  in  my  opinion,  the  strongest  evidence  that 
this  right  has  been  abandoned  to  the  proprietors  of  the  land  from  the 
first  settlement  of  the  province  and  exercised  by  them  to  the  present 
day,  so  as  to  have  become  a  common  right  and  thus  the  common  law." 

Mr.  Coudert,  in  commenting  upon  this  decision,  says:98  "Here 
at  last  the  coup  de  grace  has  been  given  to  the  old  doctrine." 

There  was  a  strong  dissenting  opinion  in  the  Brookhaven  case, 
however,  written  by  Judge  Hiscock  and  concurred  in  by  Judges  Vann 
and  Werner,  in  which  the  old  jus  privation  theory  was  again  proclaimed 
and  given  credence.  Then,  in  1908,  came  the  epoch-making  decision 
of  Barnes  v.  Midland  R.  R.  Terminal  Co.i,u  Judge  Werner,  who  had 
dissented  in  the  Brookhaven  case,  wrote  for  the  Court  of  Appeals  and 
said  :100 

"It  is  enough  to  say  that,  either  as  littoral  owner  or  by  virtue  of  its 
letters  patent,  the  defendant  had  the  right  to  construct  and  maintain  a 
pier  that  was  reasonably  adapted  to  the  purpose  for  which  it  was  pri- 
marily intended,  and  that  was  to  provide  a  means  of  passage  from  the 
upland  to  the  sea.  To  the  extent  that  the  reasonable  exercise  of  this 
right  necessarily  interfered  with  the  right  of  the  public  to  pass  along  the 
foreshore,  the  former  was  paramount  and  the  latter  was  subordinate, 
and  the  logical  corollary  to  that  proposition  is  that,  just  in  so  far  as  the 
attempted  exercise  of  the  littoral  or  riparian  right  passed  the  prescribed 
bounds  of  necessity  and  reason,  the  conditions  were  reversed  and  the 
right  of  passage  along  the   foreshore  remained  the  paramount  right." 

This  is  a  definite  and  clear  statement  of  the  true  rule  of  law.  The 
old  ghost  had  been  laid  in  the  Barnes  case  and  the  judicial  errors  of  two 
Centuries  had  been  discarded.     Students  of  the  law  congratulated  them- 


,;  i>f  Brookhaven  v.  Smith,  supra,  footnote  31. 
\upra,  footnote  3. 
;':  Supra,  footnote  31,  p.  80 
M  Cou'lert,  op.  cii.,  p.  231. 
■•'•  Supra    footnote  is. 
bid.,  p  386. 
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selves  upon  the  dawning  of  a  new  clay  when  the  rights  of  American 
citizens  would  be  judged  according  to  present  day  conditions  in  this 
country  and  expressed  in  accurate  English  language  of  to-day  instead  of 
in  the  jargon  of  the  past.  But  this  was  short  lived.  Along  came  the 
Steeplechase  case  101  and  with  it  all  the  theories  of  Digges,  the  termi- 
nology of  feudalism,  and  the  law  of  the  Ship  Money  Judges.  Back  into 
our  books  came  the  Philpot  case,102  the  picturesque  Blundell  v.  Catterall 
decision,103  the  old  fishing  cases  of  the  17th  century,  jus  publicum  and 
jus  privatum,  Tweedledum  and  Tweedledee  and  the  rest  of  the  long 
discarded  legal  rubbish  of  the  past.  But,  as  disappointing  as  it  is  to 
have  this  kind  of  thing  back  in  our  law-books,  we  can  gain  comfort  from 
the  thought  that,  after  all,  Judge  Chase's  reasoning  is  mere  obiter  dicta 
and  that  one  day  the  Court  of  Appeals  may  be  able,  in  an  action  free 
from  questions  of  adjective  law,  to  re-affirm  the  correct  principles  laid 
down  in  the  Brookhavcn  and  Barnes  cases. 


IV 

Summary 

The  following  principles  of  law  seem  to  emerge  from  the  fore- 
going discussion : 

A.  In  so  far  as  public  rights  are  concerned  American  jurisprudence 
is  radically  different  from  the  pre-colonial  English. 

B.  We  did  not  inherit  or  take  over  the  old  "prima  facie"  rule  of 
royal  ownership  of  the  tide-washed  lands ;  and,  consequently  the  doc- 
trine of  two  separate  classes  of  property  known  respectively  as  jus 
publicum  and  jus  privatum  has  no  logical  place  in  our  New  York  law. 

C.  The  people  of  the  State  of  New  York  originally  held  the  title 
to  all  lands  within  their  jurisdiction  and  still  own  the  fee  to  all  lands  not 
validly  granted  by  them.  The  term  "granted  by  them"  must  be  under- 
stood as  including  royal  grants  confirmed  by  the  people. 

D.  Upland  grants  run  to  the  line  of  high  water  only,  unless  ex- 
pressly stated  to  the  contrary. 

E.  The  people  have  a  police  power  over  all  land,  whether  granted 
or  not,  which  enables  them  to  regulate  or  restrict  its  use  when  the 
public  interest  requires  the  exercise  of  such  power. 

F.  The  right  to  use  this  power  depends  upon  the  changing  condi- 
tions of  social  and  economic  life.  What  is  an  absolute  and  valid  exer- 
cise of  allodial  ownership  to-day  may  to-morrow  become  subject  to  the 
police  power  of  the  people. 

G.  Until    conditions    arise    justifying    the    exercise    of    the    police 

101  Supra,  footnote  21. 

102  Supra,  footnote  3. 

^  (1821)  5  Bam.  &  Aid.  268. 
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power  it  is  merely  inchoate,  latent  and  inherent ;  when,  as  in  the  case  of 
highways — either  land  or  water  highways — such  conditions  have  arisen, 
the  police  power  of  the  people  is  vested  and  absolute. 

H.  The  United  States  Government,  under  the  commerce  clause 
of  the  Federal  Constitution,  has  been  invested  with  a  paramount  right 
to  use  the  police  power  of  the  people  so  far  as  it  relates  to  the  pro- 
tection and  furtherance  of  the  interests  of  interstate  commerce.  This 
is  a  surrendered  right,  as  distinguished  from  a  delegated  right.  It  can- 
not, therefore,  be  curtailed  or  revoked  by  the  people  of  the  State  of 
Xew  York. 

I.  Until  the  Federal  Government  exercises  its  paramount  police 
powers  with  respect  to  interstate  commerce  rights,  such  police  power 
is  absolute  for  all  purposes  in  the  people  of  the  State  of  New  York. 

J.  The  City  of  Xew  York,  by  virtue  of  certain  colonial  grants  and 
confirmatory  constitutions  and  statutes,  has  been  delegated  certain  of 
the  powers  of  the  people  with  respect  to  commercial  development  of 
the  harbor  of  New  York. 

K.  These  delegated  powers  or  rights  of  the  City  are  subject  to  the 
paramount  Federal  commercial  powers,  may  be  abridged  or  revoked 
by  the  legislature,  and  do  not  give  the  City  the  right  to  use  the  water- 
front of  New  York  City  in  any  way  in  derogation  of  the  police  power 
of  the  people — but  solely  in  furtherance  thereof  in  respect  to  commerce 
and  its  incidental  regulation. 

L.  The  upland  owner  has  the  right  to  use  the  foreshore  and  sub- 
merged lands  in  front  of  his  upland  for  purposes  of  access  to  the  water 
and  for  general  purposes  of  use  of  the  water  in  connection  with  his 
upland.  These  rights  are  subject  to  the  Municipal,  State  and  Federal 
rights  above  mentioned.  They  exist  independently  of  any  grant  of 
the   foreshore. 

M.  The  rights  of  the  people  in  the  foreshore  include,  at  present, 
an  absolute  privilege  of  passage  along  it  as  a  highway,  and  the  right 
of  landing  in  boats  for  fishing  and  bathing  when  nscessary  and  legiti- 
mate ;  but  not  in  wanton  derogation  of  the  upland  owner's  rights. 

N.  The  effect  of  a  grant  by  the  people  of  the  foreshore  is  to  give 
the  upland  owner,  in  addition  to  what  he  already  possessed,  the  allodial 
title  to  the  land  granted.  This  title  is  subject  to  the  vested  police  power 
of  the  people  as  in  a  land  highway  unless  specifically  limited  or  qualified. 

( ).  A  "beneficial  enjoyment"  grant,  unless  limited,  gives  the  upland 
owner  a  fee. 

P.  All  land  and  property  in  the  State,  is  subject  to  the  exercise  of 
the  police  power  of  the  people  when  necessary  in  the  public  interest. 
This  inherent  power  cannot  be  alienated  or  surrendered.  It  is  a  vital 
attribute  of  a  free  democracy. 

Q.  Eminent  domain  enables  the  people  to  take  property  for  a  new 
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public   use   upon   compensation.      Police    power    can    be   invoked,    when 
necessary,  without  compensation. 

V. 

Conclusion 

In  conclusion  there  is  this  to  be  said:  How  far  the  people  may  be 
permitted  to  go  in  the  future  with  respect  to  the  use  of  their  ocean- 
laved  beaches,  their  water-power  sites,  and  such  waters  as  may,  po- 
tentially, become  usable  as  part  of  inland  waterway  developments,  is  a 
question  to  be  decided  by  our  courts  in  the  light  of  conditions  as  they 
arise.  When  the  Barnes  case  104  was  before  the  Court  of  Appeals,  Mr. 
John  Brooks  Leavitt  said,  in  his  brief  arguing  the  public  right  to  un- 
impeded access  along  the   foreshore  of   Staten  Island: 

"The  steam  engine  is  discovered,  railroads  are  built ;  they  naturally 
go  along  the  waterways ;  and  so  there  arises  a  series  of  cases  involving 
riparian  rights  along  the  Hudson  River.  Commerce  develops  in  the 
City  of  New  York,  and  a  crop  of  wharf  litigation  is  raised.  Summer 
residents  go  down  to  Southampton,  and  the  law  of  littoral  rights  must 
be  developed.  The  facilities  of  transportation  by  steam  and  electricity 
have  in  the  last  decade  been  so  expanded  that  the  surf-beaten  shores  of 
our  State  are  now  being  brought  within  the  reach  of  millions  of  the 
plain  citizens  of  the  metropolis  .  .  .  With  increasing  transit  facil- 
ities, more  distant  beaches  become  year  by  year  attainable  .  .  .  In- 
ventors having  thus  developed  our  land  and  water  transportation,  our 
courts  must  now  further  develop  our  law  of  littoral  rights  so  as  to  apply 
it  to  new  situations '  and  conditions.  At  this  very  point,  and  for  the 
first  time  in  the  history  of  the  State,  up  starts  the  littoral  proprietor 
and,  with  gun  in  hand,  seeks  to  bar  the  passage  of  the  public  along  its 
own  domain.  There  is  not  a  precedent  in  his  favor.  Ought  the  court 
to  make  one?" 

The  answer  to  this  was  the  decision  in  the  Barnes  case,105  to  the 
effect  that  the  public  rights  of  access  and  user  must  prevail.  Are 
these  questions  of  the  future  to  be  similarly  answered  or  are  we  to  re- 
solve them  by  following  Judge  Chase  in  ths  Steeplechase  decision 106 
back  to  the  days  when  Blundell  v.  Cattcrall107  was  good  law  and  a 
sovereign  holding  "divine  rights"  could  "bar  the  passage  of  the  public 
along  its  own  domain?" 

George  Sanford  Parsons 

New  York  City 

104  Supra,  footnote  18. 
if>5  Ibid. 

106  Supra,   footnote  21. 

107  Supra,  footnote  103. 
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NOTES 

The  Power  of  a  Municipal  Corporation  to  Engage  in  Business.— In 
classical  Rome  fires  were  extinguished  by  private  individuals  for  profit.  London 
was  originally  policed  by  volunteer  bands.  In  many  mediaeval  cities  water  was 
peddled  through  the  streets  by  private  vendors.  The  removal  of  garbage,  paving, 
lighting  and  cleaning  the  streets,  educating  children,  and  many  other  enterprises 
were  either  done  by  individuals  or  not  at  all.  Today  city  dwellers  expect  their 
municipal  government  to  perform  all  of  these  services  for  them.  The  perform- 
ance of  these  functions  is  such  an  established  feature  of  city  life  that  the  power 
to  carry  them  out  is   rarely  if  ever  questioned. 

Municipal  corporations  being  creatures  of  law  purely,  derive  their  powers  wholly 
trom  grant  of  legislative  bodies.  The  powers  come  in  two  ways — from  a  charter 
of  incorporation  creating  the  city,  village  or  town,  and  from  subsequent  statutes. 
The  grants  confer  on  the  cities  such  powers  as  are  specifically  enumerated  and 
also  such  other  powers  as  would  be  implied  from,  or  as  are  necessary  and  inci- 
dental to  those  specifically  granted.  In  determining  whether  a  city  has  the 
power  to  do  an  act  it  must  first  be  determined  whether  the  authority  has  been 
given  it  by  one  of  the  means  above  enumerated.  If  it  has  been  given  the  next 
question  is  whether  the  granting  of  the  authority  contravenes  any  constitutional 
limitation. 

Has  a  municipal  corporation  the  power  to  engage  in  business?  By  engaging 
in  business  is  meant  the  acts  of  supplying  to  its  inhabitants  or  others  commodities 
or  services,  either  free  or  for  remuneration,  that  are  generally  supplied  by  in- 
dividuals as  a  means  of  livelihood.  Certain  services — principally  extinguishing 
fires,  police  protection,  maintenance  of  sewers,  and  general  care  of  highways — have 
practically  ceased  to  be  businesses  and  become  instead  governmental  duties  which 
a  city  can  and  sometimes  must  carry  out   for  its  inhabitants. 

In  the  vast  majority  of  the  cases  the  courts  have  engaged  in  determining 
whether  the  power  has  been  granted  by  the  legislature.  Express  grants  of  power 
are  rarely  questioned.  But  where  a  city  claims  a  power  through  an  implied  grant, 
the  court  in  reaching  a  conclusion  as  to  whether  the  legislature  intended  to  make 
such  a  grant,  frequently  is  aided  by  inquiry  into  the  question  of  whether  the 
purpose  is  a  public  one.  Such  discussion  resembles  a  decision  on  a  constitutional 
point  but  it  is  not.  It  is  merely  a  guide  to  the  determination  of  whether  a  power 
has  been  granted.  Vet  it  gives  an  indication  of  what  a  city  can  do  in  the  way  of 
business  though  without  binding  the  court  as  to  what  its  decision  would  be  if  the 
power  was  expressly  granted  and  a  constitutional  question  alone  was  raised. 

The  supplying  of  water,  gas,  and  electricity  by  a  city  to  its  inhabitants1  is 
now  regarded  as  a  muncipal  function,2  in  that  an  act  of  the  legislature  allowing 
the    city    to    engage    in    the    business    of    supplying    them    is    now    never    seriously 

1  But  not  to  others.  Miller  v.  Pulaski  (1909)  109  Va.  137,  63  S.  E.  880.  This 
limitation  is  probably  general,  applying  in  theory,  at  least,  to  all  businesses  in 
which  a  city  may  be  given  power  to  engage.  But  see  Johnson  City  v.  Weeks 
(1915)  133  Tenn.  277,  180  S.  W.  M7,  where  the  power  to  supply  the  neighboring 
area  with  water  to  prevent  the  inception  of  epidemics  harmful  to  the  city  was 
implied  from  a  grant  allowing  the  citv  to  maintain  waterworks. 

2  Mitchell  v.  City  of  Negaunee  (1897)  113  Mich.  359,  71  N.  W.  646.  It  should 
be  pointed  out  that  there  was  a  time  in  some  jurisdictions  when  this  was  not 
settled.  Village  of  Szvanton  v.  Town  of  Highgate  (1908)  81  Vt.  152,  69  Atl.  667. 
But  today  it  is.     Rand  v.  Marshall  (1911)  84  Vt.  161,  78  Atl.  790. 
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questioned.3  The  courts  imply  the  power  to  carry  on  these  activities  on  four 
grounds :  first,  that  the  city  under  its  police  power"  can  take  proper  measures 
to  protect  the  lives,  property,  and  health  of  its  inhabitants;4  second,  that  to 
do  anything  which  is  necessary  to  the  general  welfare  of  the  inhabitants  of 
the  city  is  a  public  purpose;5  third,  that  the  use  of  the  streets  is  essential  to 
the  supply  of  these  commodities,  which  renders  it  more  practical  for  the  city 
to  supply  them  ;6  fourth,  that  the  city  has  the  undoubted  right  to  maintain  works 
for  supplying  the  streets  and  its  own  public  buildings  with  water,  gas  and  elec- 
tricity, and  it  being  economical  to  produce  these  commodities  in  large  quantities, 
the  city  has  the  right  to  dispose  of  the  surplus  to  its  inhabitants.7  All  of  these 
arguments  are  logically  falacious.  The  fact  that  the  city  supplies  electric  light  to 
homes  has  at  best  a  problematical  effect  on  the  extent  of  crime.  And  while 
supplying  water  to  its  inhabitants  allows  it  to  make  certain  of  a  pure  supply 
and  thus  protect  health,  the  logical  extension  of  this  claim  would  allow  the 
city  to  supply  all  the  food  and  even  certain  toilet  articles  which  its  inhabitants 
might  use.  Needless  to  say  these  are  powers  which  a  municipal  corporation  has 
never  claimed  to  have.  The  fact  that  the  general  welfare  of  the  city's  inhabitants 
is  promoted  does  not  of  itself  constitute  a  public  purpose.  This  will  be  seen  later 
in  the  discussion  of  attempts  by  a  city  to  aid  manufacturing  plants  to  induce  them 
to  locate  within  the  city  limits.  The  plant  in  many  cases  would  undoubtedly  pro- 
mote the  general  welfare  but  this  does  not  permit  the  city  to  tax  for  its  benefit. 
As  for  the  argument  based  on  the  use  of  the  streets,  services  are  rendered  by  private 
enterprise,  such  as  railways,  telegraphs,  and  telephones  involving  a  similar  perma- 
nent use  of  the  streets;  and  it  will  be  seen  that  courts  have  been  reluctant 
to  imply  such  powers,  and  under  some  circumstances  have  questioned  the  consti- 
tutionality of  an  express  grant.  The  last  argument  lacks  the  merit  of  truth  in  its 
premise.  Supplying  its  inhabitants  cannot  be  considered  incidental  to  supplying  the 
needs  of  a  city.  Yet  the  courts  in  testing  the  validity  of  taxes  for  these  enterprises 
have  come  to  regard  the  proposition  of  whether  they  are  for  a  public  purpose 
now  as  settled  to  such  a  degree  that  in  the  later  cases  the  point  is  not  even  raised, 
the  argument  on  the  question  of  whether  or  not  the  tax  was  authorized  assuming 
that.8  The  power  to  build  works  to  supply  a  city  with  these  commodities  is  now 
sometimes  regarded  as  implied  in  the  grant  of  a  charter.9 

aMiddleton  v.  City  of  St.  Augustine  (1900)  42  Fla.  287,  29  So.  421;  Mealey  v. 
Hagerstown  (1901)  92  Md.  741,  48  Atl.  746;  Miller  v.  Pulaski  (1912)  114  Va.  85, 
75  S.  E.  767;  City  of  Oxnard  v.  Bellah  (1913)  21  Cal.  App.  33,  130  Pac.  701; 
Clark  v.   Los  Angeles    (1911)    160  Cal.   30,    116   Pac.    722. 

4  See  Ellinwood  v.  City  of  Rccdsburgh  (1895)  91  Wise.  131,  134,  64  N.  W.  885; 
Eau  Claire  Water  Co.  v.  Eau  Claire  (1907)  132  Wise.  411,  418,  112  N.  W.  458; 
Kccnan  &  Wade  v.  City  of  Trenton  (1914)  130  Tenn.  71,  78,  79,  168  S.  W.  1053; 
City  of  Albuquerque  v.  Water  Supply  Co.  (1918)  24  N.  Mex.  368,  405,  174  Pac. 
217. 

6  See  Jacksonville  Elec.  L.  Co.  v.  City  of  Jacksonville  et  al  (1895)  36  Fla. 
229,  265,  18  So.  677. 

°See  Opinion  of  the  Justices  (1890)  150  Mass.  592,  595,  24  N.  E.  1084; 
State  ex  rel.  v.  City  of  Toledo  (1891)  48  Ohio  St.  112,  137,  26  N.  E.  1061. 

7  See  Hequcmbourg  v.  City  of  Dunkirk  (1888)  49  Hun.  550,  555,  2  N.  Y. 
Supp.  447;  Traverse  City  v.  Blair  Tp.  (1916)  190  Mich.  313,  314  et  seq.,  157  N. 
W.  81;  Overall  v.  City  of  Madisonville   (1907)   125  Ky.  684,  692,  102  S.  W.  278. 

*Cf.  Rand  v.  Marshall,  supra,  footnote  2;  Cary  v.  Blodgctt  (1909)  10  Cal. 
App.  463,  102  Pac.  668;  Chandler  v.  Seattle  (1914)  "80  Wash.  154,  141  Pac.  331; 
Baker  v.  Cartcrsville  (1906)  127  Ga.  221,  56  S.  E.  249;  Ostrander  v.  City  of  Sal- 
mon (1911)  20  Idaho  153,  117  Pac.  692;  Red  Springs  Hotel  Co.  v.  Red  Springs 
(1911)   157  N.  C.  137,  72  S.  E.  837. 

9  City  of  Crawfordsville  et  al.  v.  Braden  (1891)  130  Ind.  149,  28  N.  E.  849; 
VMimvoad  v.  City  of  Recdsburgh,  supra,  footnote  4;  Henderson  Water  Co.  v. 
Trustees  (1909)  151  N.  C.  171,  65  S.  E  927;  Simndell  v.  Belhaven  (1917)  173  N.  C. 
1,  91  S.  E.  369;  Bernhcim  v.  Town  of  Anchorage   (1914)    159  Ky.  315,  167  S.  W. 
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The  discussion  of  what  kinds  of  business  a  municipal  corporation  may  engage 
in,  may  be  most  profitably  restricted  to  those  types  which  have  come  before  a  court 
for  review!  These  can  be  roughly  grouped  in  six  classes— those  connected  with 
highways,  as  maintenance  and  operation  of  railroads,  wharves,  terminal  depots, 
ferries  and  the  like ;  the  maintenance  and  operation  of  other  public  utilities  ;  the 
sale  of  commodities,  chiefly  fuel  and  ice ;  the  building  and  management  of  places  of 
entertainment;  the  leasing  of  public  lands;  and  the  purchase  of  stock  in  other 
corporations,  engaging  with  them  or  individuals  in  joint  enterprises,  or  loaning 
them  or  individuals  means   for  carrying  on  their  businesses. 

The  cities'  power  to  operate  businesses  on  a  highway  is  based  on  their 
undoubted  power  to  regulate  the  highways  and  their  duty  to  maintain  them.  In 
this  regard  it  has  been  held  that  the  maintenance  of  a  wharf  accessible  to  the 
public  is  a  municipal  function.10  But  as  pointed  out.  by  one  court,  the  carrying 
of  passengers  along  the  highway  is  no  part  of  either  building,  maintaining,  or 
regulating  that  highway.11  Yet  the  vast  weight  of  authority  is  in  favor  of  the 
existence  of  the  power,12  to  such  an  extent  that  the  constitutionality  of  a  statute 
granting  it  appears  to  be  tacitly  assumed.13  The  court  in  the  recent  case  of  City  of 
New  York  v.  Brooklyn  City  R.  R.  (1922)  232  N.  Y.  463,  134  N.  E.  533,1*  de- 
votes its  opinion  to  a  discussion  of  whether  or  not  authority  was  granted  the 
city  and  treats  the  constitutional  point  as  settled.  The  reasoning  which  settled 
the  question  was  that  the  power  was  derivative  from  the  existing  power  of  con- 
trolling highways.15  In  some  states  there  are  constitutional  inhibitions  directed 
against  the  state's  participation  in  internal  improvements.  This  inhibition  ex- 
tends to  municipal  corporations  as  organs  of  the  state  and  prevents  them  from 
building   and   operating   railroads.16 

In  regard  to  public  utilities  other  than  those  mentioned,  it  was  found  that 
one  municipality  received  judicial  sanction  for  maintaining  telephone  service.17 
The  court  reasoned  that  that  which  renders  the  public  service  is  a  public  purpose 

139.  The  power  has  been  interpreted  to  include  the  selling  of  materials  incidental 
to  the  selling  of  the  commodity,  as  the  selling  of  electric  light  bulbs,  and  other 
appliances  where  there  was  express  power  to  sell  electricity,  Andrews  v.  City  of 
South  Haven  (1915)  187  Mich.  294,  153  N.  W.  827;  and  also  to  dispose  of  surplus 
electricity  to  run  machinery.    McDonald  v.  Ward   (1918)  201  Ala.  245,  77  So.  835. 

™  Commonwealth  v.  Pittsburgh  (1897)  183  Pa.  St.  202,  38  Atl.  628  (make  sur- 
veys for  a  canal)  ;  Nicholls  v.  Charlevoix  Circuit  Judge  (1909)  155  Mich.  455, 
120  N.  W.  343  (wharf).  This  power,  like  the  others  discussed  is  the  result  of  a 
gradual  growth.  In  one  early  case  it  was  held  insufficient  to  allow  the  city  to 
build  a  bridge.    Clark  v.  The  City  of  Des  Moines  (1865)   19  Iowa  199. 

11  Attorney  General  v.  Detroit  Common  Council  (1907)  148  Mich.  71,  111 
N.  W.  860. 

'-Walker  v.  City  of  Cincinnati,  et  al  (1871)  21  Ohio  St.  14;  Sun  Publishing 
Ass'n.  v.  The  Mayor  (1897)  152  N.  Y.  257,  46  N.  E.  499;  Admiral  Realty  Co.  v. 
City  of  New  York  (1912)  206  N.  Y.  110.  99  N.  E.  241;  In  re  Opinion  of  the 
Justices  (1919)  231  Mass.  603,  122  N.  E.  763;  Tulloch  v.  Seattle  (1912)  69  Wash. 
178,  124  Pac.  481 ;  State,  ex  rel,  v.  Weiler  (1920)  101  Ohio  St.  123,  128  N.  E.  88. 

13  Cf.  Barsaloux  v.  City  of  Chicago  (1910)  245  111.  598,  92  N.  E.  525;  Schinzel 
v.  Best  (1904)  45  Misc.  455,  92  N.  Y.  Supp.  754;  Brooklyn  City  R.  R.  v.  Whalcn 
(1920)  111  Misc.  348,  181  N.  Y.  Supp.  208  (bus  lines)  ;  State  ex  rel.  Peabody  v. 
Superior  Court    (1914)    77   Wash.   593,    138   Pac.   277. 

14  This  case  was  decided  in  favor  of  the  defendant  on  trial,  (1921)  115  Misc. 
94,  187  N.  Y.  Supp.  523,  reversed  on  appeal,  (1921)  198  App.  Div.  737,  191  N.  Y. 
Supp.  20,  and  reaffirmed  by  the  instant  case.  All  three  opinions  are  devoted  to  the 
determination  of  whether  there  was  legislative  authority.  The  constitutional  point 
was  mentioned  but  treated  as  settled. 

15  See  In  re  Opinion  of  the  Justices,  supra,  footnote  12,  p.  608. 

16  Attorney  General  v.  Pingrec  (1899)  120  Mich.  550,  79  N.  W.  814;  Attorney 
General  v.  Detroit  Common  Council,  supra,  footnote  11. 

^Spongier  v.  City  of  Mitchell  (1915)  35  S.  Dak.  335,  152  N.  W.  339. 


740  COLUMBIA  LAW  REI'IEW 

for  which  there  may  be  taxation.  The  case  standing  alone  cannot  be  said  to  be 
decisive. 

The  authorities  are  in  hopeless  conflict  as  to  whether  cities  have  the  power 
to  sell  merchandise  to  their  inhabitants.  Ice  plants  are  allowed  on  the  ground  that 
water  may  be  sold  in  any  of  its  physical  forms.18  This  is  ably  refuted  by  courts 
which  refuse  to  permit  cities  to  build  them.11'  Fuel  yards  are  likewise  allowed  and 
prohibited.20  Some  courts  take  a  middle  ground,  permitting  cities  to  sell  fuel  in 
limes  of  shortage.-1  Others  fail  to  makes  this  distinction.--  Isolated  cases  on 
various  allied  industries  can  be  found  holding  both  ways.23 

The  power  of  a  city  to  provide  entertainment  for  its  inhabitants  is  not  one 
often  employed.  Libraries  may  be  supported  by  cities.-*  And  as  an  extension  of 
the  power  to  maintain  parks,  monuments  may  be  erected.2"'  It  seems,  however,  that 
it   is  doubtful   whether  running  a  theatre  is   a  municipal   purpose.-11 

A  city  may  not  only  lease  land  which  it  acquired  for  an  authorized  purpose, 
pending  or  after  its  usefulness  as  such,  but  may  also  lease  portions  of  public 
buildings.27  The  rule  in  regard  to  the  latter  seems  to  be  that  the  city  in  antici- 
pation of  growth  may  erect  larger  buildings  than  it  at  present  needs  and  may- 
lease  the  excess  portions.  But  it  may  not  acquire  lands  or  buildings  for  the 
purpose  of  leasing  them.28 

Many  state  constitutions  prohibit  municipal  corporations  from  taking  stock 
in  other  corporations  29  or  going  into  joint  enterprises  with  private  capital.-0  In 
a  few  states,  however,  they  are  expressly  empowered  to  buy  stock  in  corporations 
of  a  quasi-public  character.  Practically  everywhere  it  is  held  that  cities  may  not 
appropriate  money  to  aid,31   or  loan   individuals  or  corporations,"-'  or  buy   land   or 

18  Sec  Holton  v.  Camilla  I  1910)   134  Ga.  550,  557,  68  S.  E.  472 
19 State   ex  rel.   Kansas  City  v.   Orcar   (1019)    277   Mo.   303,   210  S.   W    392; 
Union  Ice  &  Coal  Co.  v.  Town  of  Rust  on   (1914)    135  La.  898,  66  So.  262. 

20  In  favor  of  the  power:  Laughlin  v.  City  of  Portland  M914)  1"  Me  486 
90  Atl.  318;  Central  Lumber  Co.  v.  City  of  Waseca  (Minn.  1922)  188  X.  W.  275; 
Stevenson  v.  Port  of  Portland  (1917)  82  Ore.  576,  162  Pac.  509  (allows  sale  of 
coal  to  ships) — denying  the  power:  Opinion  of  the  Justices  (1892)  155  Mass.  598, 
30  N.  E.  1142;  see  Baker  v.  City  of  Grand  Rapids  (1906)  142  Mich.  687,  690,  106 
X.  \V.  208.  The  United  Stales  Supreme  Court  has  held  that  a  fuel  yard  i-,  a  public 
purpose  but  regard  must  be  had  to  the  circumstances  of  the  locality.'  Jones  v.  City 
of  Portland  (1917)  245  U.  S.  217,  38  Sup.  Ct.  112. 

21  trillion  of  the  Justices  (1903)   182  Mass.  605.  66  X.  E.  25 

See  Baker  v.  City  of  (fraud  Rapids,  supra,  footnote  20,  p.  687. 

23  See  Huessing  v.  City  of  Rock  Island  el  a'.  (1899)  128  111.  465,  477,  21  X.  E. 
558  (allows  a  municipal  abattoir)  ;  Equitable  Loan  &  Security  Co.  v.  Edicards- 
rille   (1905)   143  Ala.  182,  38  So.  1016  (allows  town  to  sell  liquor). 

24 Lambert,  Mayor  \.  Trustees  Public  Library,  etc.  (1<>13)  151  Ky.  725.  152 
S.  W.  802. 

25  It  can  nrovide  ?^r>ror>r;ate  entertainment  for  special  occasions  in  its  parks. 
Hubbard  v.  Taunton   (1886)   140  Mass.  467,  5  N.  E.  157  (appropriation  for  band). 

26Can  not  run  a  moving  picture  theater.  State,  ex  rel.,  v.  Lynch  (1013)  88 
Ohio  St.  71,  102  X.  E.  670.  Nor  give  a  pageant.  Historical  Pageant  Ass'n  of  City 
of  Philadelphia  v.  Philadelphia  (1918)  260  Pa.  St.  447,  103  All.  824.  It  can  run 
an  opera  house.  See  Egan  v.  San  Francisco  (1913)  165  Cal.  576,  580,  133  Pac. 
294.  It  can  build  an  auditorium.  See  City  and  County  of  Denver  v.  Ha'lelt 
(1905)  34  Colo.  393,  398,  83  Pac.  1066;  Wilkerson  v.  City  of  Lexington  (1920) 
188  Ky.  381,  222  S.  W.  74. 

-•  At  leasl  one  state  allows  cities  to  maintain  buildings  pxpresslv  lo  rent  for 
purposes  of   fostering  trade.     Spaufdiug  v.  Lowell  (1839)   40  Mass.  71. 

m  Opinion  oj   the  Justices  (1«W)»  204  Mass.  607,  91    X.  E.  405 
Veismer  v.  Villa  .   (1876)  64  X.  Y.  01. 

rd   v.   Denver    (19141    58   Colo.    1.    M3   Par.   2X4:    Pleasant    Township   v. 
Aetna  Life  Ins.  Co.   (1891)   138  U.  S.  67,  11  Sup.  Ct.  215. 

:tl  Curtis'  Adinr  v.  Whipple  (1869)  24  Wise.  350;  Sutlierland-I lines  Co.  v. 
Village  of  Evart  (C.  C.  A.  1898)  86  Fed.  597;  Dodge  v.  Mission  Tp.  (C.  C.  A. 
1001  ,   107  Fed.  827. 
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materials  to  lend  them.  This  prevents  a  city  from  offering  financial  inducements  to 
an  enterprise  to  locate  within  its  borders,33  and  also  frustrates  such  attempts  as 
have  been  made  by  cities  to  rehabilitate  sections  visited  by  severe  fires  or  other 
misfortunes,  by  loaning  money,  land  or  materials  to  the  sufferers.34  The  courts 
have  consistently  interpreted  taxes  so  designed  as  for  a  private  purpose  and  hence 
unconstitutional. 

The  test  of  what  a  city  may  supply  to  its  inhabitants  would  seem  to  be 
what  the  spirit  of  the  community  demands,  tempered  by  the  restraining  influence 
of  the  courts.  The  rules  remain  but  their  interpretation  changes.  The  tendency 
is  towards  allowing  the  municipality  greater  freedom.  Precise  limits  cannot  be  set 
nor  can  they  be  deduced  from  logic.  The  only  standard  at  all  workable  seems 
to  be  that  a  municipal  corporation  in  supplying  its  inhabitants  with  such  reasonably 
necessary  commodities  and  services  as  experience  shows  cannot  be  supplied  as 
practically  and  as  beneficially  by  private  enterprises,  is  employed  in  a  public  purpose. 
Where  the  courts  find  a  public  purpose  they  are  more  willing  to  find  authorization— 
once  this  is  found,  as  has  been  seen,  the  constitutionality  of  the  authorization  is 
rarely  questioned. 


Admissibility  of  Locai,  Usage  Which  is  Unknown  to  thi:  Other  Contracting 
Party. — Although  often  used  synonymously,  there  is  a  well  recognized  distinction 
between  "custom"  and  "usage."  x  Usage  is  an  habitual  mode  of  action  which 
depends  for  its  efficacy  on  the  actual  or  presumed  assent  of  the  parties,  and  is 
usually  not  binding  unless  known.  Custom  is  that  length  of  usage  which  by  an 
infinity  of  repetition  has  acquired  a  greater  rigidity,  inflexibility,  notoriety  and 
generality  than  usage.  It  acquires  its  efficacy  from  its  adoption  into  the  law ;  it 
does  not  depend  upon  the  assent  of  the  parties,  and  ignorance  of  it  is  no  more 
an  excuse  than  ignorance  of  the  law.  Parties  may  reject  usage;  custom  is  im- 
mutable. Custom  is  of  importance  in  any  branch  of  the  law ;  usage  only  in 
consensual  agreements.  Custom  has  been  recognized  from  earliest  times  as  a 
source  of  law  while  the  function  of  usage  in  contracts  is  of  comparatively  recent 
origin,  the  first  case  of  importance  having  been  decided  by  Lord  Mansfield 
in   1779.2 

Evidence  of  usage  is  admissible  in  an  action  on  a  contract  for  two  pur- 
poses :  to  define  terms  and  to  add  incidents  not  expressed  by  the  parties  to  the 
agreement.3  At  early  law,  words  had  a  formal  significance  and  were  supposed 
to  have  only  one  unalterable  meaning.4     As  a  result,  evidence  of  usage  to  define 

32  Loan  Association  v.  Topeka  (1874)  87  U.  S.  655:  Parkersburg  v.  Brozvn 
(1882)  106  U.  S.  487,  1  Sup.  Ct.  442;  Cole  v.  LaGrange  (1885)  113  U.  S.  1,  5 
Sup.  Ct..416. 

83 Hanson  v.  Vernon  (1869)  27  Iowa  28  (railroad):  The  People  v.  Salem 
(1870)  20  Mich.  452  (railroad);  Allen  v.  Inhabitants  of  Jay  (1872)  60  Me.  124 
(sawmill);  Marklcy  v.  Village  of  Mineral  City  (1898)  58  Ohio  St.  430,  51  N.  E. 
28  (land  for  factories).  Brewer  Brick  Co.  v.  Brewer  (1873)  62  Me.  62.  went  so 
far  as  to  declare  a  statute  unconstitutional  excusing  manufacturing  corporations 
from  payment  of  taxes  on  this  ground. 

34  The  State,  ex  rel.  v.  Osawkee  Township  (1875)  14  Kan.  418  (buying  grain 
to  sell  farmers  on  credit  to  relieve  pressing  want)  ;  Feldman  &  Co.  v.  City  Council 
(1884)   23  S.  C.  57   (loans  to  rebuilders  after  fire). 

1  See  Walls  v.  Bailey  (1872)  49  N.  Y.  464,  471  ;  Eamcs  v.  Claflin  Co.  (C.  C.  A. 
1917)  239  Fed.  631,  634;  Byrd  v.  Bcall  (1907)  150  Ala.  122,  126,  43  So.  749; 
Leddv,  The  Admissibility  of  Evidence  of  Usage  and  Custom  (1922)  67  N.  Y. 
L.  J.  1098.  2  Wigglesworth  v.   Dallison    (1779)    1   Douglas  201. 

3  See  In  re  Sutro  &  Co.  and  Heilbut,  Svmons  &  Co.  [1017]  2  K.  P..  348, 
365;  Humfrey  v.  Dale  (1857)   7  El.  &  Bl.  266,  273  et  seq. 

4  4  Wigmore,  Evidence  (1905)   §  2462. 
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words  was  not  admissible  5  unless  the  contract  on  its  face  showed  that  the  par- 
ties intended  a  meaning  different  from  the  ordinary.  Today,  our  notions  of 
philology  having  changed,  most  courts  allow  words  having  a  usually  fixed 
meaning  to  be  defined  by  usage  although  nothing  in  the  contract  suggests  an  un- 
usual one.6  The  old  doctrine  still  survives  in  some  courts  and  it  is  said  that 
usage  cannot  be  used  to  interpret  a  contract  unless  there  is  an  ambiguity  on  its 
face.7  This  view  is  not  only  inconsistent  with  the  decided  weight  of  authority,8 
but  is  wrong  on  principle.  Its  fallacy  consists  in  the  assumption  that  words  may 
ever  have  a  fixed  meaning,  in  failing  to  recognize  that  language  is  never  any- 
thing more  than  a  code  between  the  parties.  The  context  and  surrounding  of 
words  is  always  logically  relevant  in  determining  the  sense  in  which  they  have 
been  used.9  The  real  justification  of  the  minority  view  may  be  the  realization 
that  the  waste  of  time  and  money  in  allowing  such  testimony  is  not  compensated 
by  the  probability  that  the  parties  have  used  the  words  in  a  peculiar  sense. 

Another  effect  of  usage  is  to  add  incidents  to  agreements.10  Of  course,  the 
mere  fact  that  a  community  carries  on  its  transactions  in  a  manner  not  sanc- 
tioned by  the  law  will  not  ordinarily  change  the  rules  of  law,11  but  if  the  usage 
is  not  opposed  to  a  rule  of  law,  it  may  be  adopted  as  a  term  of  the  contract.12 
There  are  still  many  courts  that  asseverate  that  usage  may  not  contradict  what  is 
plain  and  unambiguous.13  But  the  only  effect  and  function  of  usage  is  to  contra- 
dict the  ordinary  implications  that  arise  from  a  contract.14  Other  courts,  unable 
to  reconcile  their  practice  induced  by  exigencies  of  trade,  with  their  acquired 
theories,  have  injected  greater  confusion  into  the  law  by  denying  that  usage  may 
add  new  elements,  while  conceding  that  incidents  may  be  so  annexed.15  Such 
a  distinction  is  futile  and  the  statement  itself  is  self-contradictory.  Usage  when 
not  introduced  for  purposes  of  definition  is  always  introduced  for  the  purpose  of 

5  Blackett  v.  Assurance  Co.  (1832)  2  Cr.  &  J.  *244;  Yates  v.  Pym  (1816)  6 
Taunt.  446. 

6  Smith  Lumber  Co.  v.  Jernigan  (1914)  185  Ala.  125,  64  So.  300  (sawlogs)  ; 
Soper  v.  Tyler  (1904)  77  Conn.  104,  58  Atl.  699  (to  be  shipped  prompt);  Walls 
v.  Bailey,  supra,  footnote  1. 

7  In  re  Sutro  &  Co.  and  Heilbut,  Symons  &  Co.,  supra,  footnote  3;  Byrd 
v.  Beall,  supra,  footnote  1  :  Hopper  v.  Sage  (1889)  112  N.  Y.  530,  20  N.  E.  350; 
Birley  &■  Sous  v.  Dodson   (1908)    107  Md.  229,  68  Atl.  488. 

8  Warner-Godfrey  Co.  v.  Sheinmon  (Pa.  1922)  116  Atl.  671;  Victor  v.  Na- 
tional City  Bank   (1922)   193  N.  Y.  Supp.  868;  cases  supra,  footnote  7. 

9  See  supra,   footnote  4. 

10  Humfrey  v.  Dale,  supra,  footnote  3;  Sumner  v.  Tyson  (1850)  20  N.  H. 
384;  cf.  Moult  v.  Halliday  [1898]  1  Q.  I'..  125. 

"Haskins  v.  Warren  (1874)  115  Mass.  514;  but  cf.  Swift  v.  Gifford  (U.  S. 
D.  C.  1872)  2  Lowell  110,  where  usage  of  whaling  trade  superseded  the  common 
law   conception   of   obtaining  possession   of   a   wild   animal. 

Usage  may  also  prevent  the  application  of  a  rule  of  law.  Cf.  Wickcnheiser 
v.  Colonial  Bank  (1915)  168  App.  Div.  329,  153  N.  Y.  Supp.  1035,  where  the 
general  custom  of  treating  bank  books  as  chattels  probably  influenced  the  court 
to  deny  the  application  of  the  New  York  rule  that  an  innocent  purchaser  for 
value  of  a  chose  in  action  does  not  take  free  of  collateral  equities;  see  also 
Robeson  v.  Pels  (1902)  202  Fa.  399,  51  Atl.  1028,  where  the  rule  of  law,  that  if 
the  acceptance  of  an  offer  be  made  within  a  reasonable  time  a  valid  contract  is 
formed,  was  set  aside  bv  a  trade  usage  that  acceptance  must  be  made  within  24 
hours.  See  (1922)  35  Harvard  Law  Rev.  615;  (1920)  20  Columbia  Law  Rev. 
624. 

12  Roach  v.  Lane  (1917)  226  Mass.  598,  116  X.  E.  470;  Humfrey  v.  Dale, 
supra,  footnote  3;  Moult  v.  Halliday,  supra,  footnote  9. 

13  See  supra,  footnote  7. 

l*  See  Humfrey  v.   Dale,  supra,   footnote  3,  pp.  274-5. 

1B  See  The  Delaware  (U.  S.  1X71)  14  Wall.  579,  603;  Scott's  Ex'r  v.  Ches- 
terman  (1915)   117  Va.  584,  596,  85  S.  E.  502. 
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adding  a  new  element.10  The  English  courts  have  clearly  recognized  this.17 
However,  evidence  of  usage  is  inadmissible  if  parties  have  expressedly  or  implied- 
ly manifested  an  intention  not  to  contract  with  reference  to  the  usage,18  and  such 
intention  is  deemed  to  be  manifested  when  the  introduction  of  usage  would 
render  the  contract  insensible.19 

It  is  often  said  that  one  cannot  be  bound  by  a  usage  unless  it  was  known 
to  him  or  the  usage  was  so  general  and  notorious  that  knowledge  may  be 
presumed.20  But  a  party  may  be  bound  by  usage  although  it  is  unknown  to  him, 
provided  the  other  party  is  not  aware  that  the  party  to  be  charged  is  ignorant.21 
If  a  usage  is  general,  i.  e.,  if  it  is  not  confined  to  a  particular  trade  or  locality, 
the  usage  is  binding  irrespective  of  knowledge.22  If  a  usage  extends  throughout 
a  particular  trade  or  a  definite  territorial  limit,  knowledge  need  not  be  shown 
against  one  engaged  in  the  business  23  or  residing  in  the  locality.24  If  one  deals 
in  a  particular  market,  the  usages  of  that  market  enter  into  his  agreements,25 
even  though  the  usages,  do  not  relate  to  his  usual  business.26  So,  a  non-resident 
principal  conducting  an  enterprise  in  a  particular  locality  is  bound  by  the  usages 
of  the  locality  as  against  third  persons  who  have  dealt  with  his  agent,27  but 
such    usages    cannot    determine    the    fact    or    scope    of    the    agency,28    unless    the 

16  See  Humfrey  v.  Dale,  supra,  footnote  3,  p.  275. 

17  Humfrey  v.  Dale,  supra,  footnote  3;  In  re  Sutro  &  Co.  and  Heilbut, 
Symons  &  Co.,  supra,  footnote  3. 

18  See  Humfrey  v.  Dale,  supra,  footnote  3,  p.  275. 

19  Leopold  Walford  {London)  v.  Les  Affreteurs  Reunis  Societe  Anonyme 
[1918]  2  K.  B.  498;  Busby  v.  North  American  Life  Ins.  Co.  (1874)  40  Md.  572; 
see  Humfrey  v.  Dale,  supra,  footnote  3,  p.  275. 

20  See  Simms  v.  Sullivan  (1921)  100  Ore.  487,  491,  198  Pac.  240;  Arkadelphia 
Lumber  Co.  v.  Henderson  (1907)  84  Ark.  382,  389,  105  S.  W.  882;  Barnard  & 
Bunker  v.  Hauser  (1913)  68  Ore.  240,  243,  137  Pac.  227;  Rosenburg  v.  Turner 
(1919)  124  Va.  769,  775,  98  S.  E.  763;  Scott's  Ex'r  v.  Chesterman,  supra,  foot- 
note 15,  p.  596. 

21  See  infra,  footnotes  22-28.  This  is  especially  true  if  the  party  setting  up 
the  usage  is  a  bank.  San  Francisco  Nat.  Bank  v.  American  Nat.  Bank  (1907)  5 
Cal.  App.  408,  esp.  pp.  413-4,  90  Pac.  558. 

22  Motley,  Green  &  Co.  v.  Elmenhorst  (1911)  142  App.  Div.  830,  127  N.  Y. 
Supp.  625;  Hanks  v.  Lesieur  (Mo.  App.  1918)  204  S.  W.  552;  Beardsley,  Inc.  v. 
American  Fidelity  Co.  (1917)  98  Misc.  642,  163  N.  Y.  Supp.  210;  see  Clarke  v. 
Blue  Licks  Spring  Co.   (Ky.  1919)  213  S.  W.  222,  225. 

23  Central  Commercial  Co.  v.  Jones-Dusenbury  Co.  (C.  C.  A.  1918)  251 
Fed.  13;  Smith  &  Co.  v.  Russell  Lumber  Co.  (1909)  82  Conn.  116,  72  Atl.  577; 
Japan  Tea  Co.  v.  Franklin  MacVcagh  &  Co.  (1919)  142  Minn.  152,  171  N.  W. 
305;  Steidtman  v.  Joseph  Lay  Co.  (1909)  234  111.  84,  84  N.  E.  640;  Silverstein  v. 
Michau  (C.  C.  A.  1915)  221  Fed.  55;  Gile  v.  Tsutakawa  (1920)  109  Wash.  366, 
187  Pac.  2>2?>;  Heyworth  v.  Miller  Grain  &  Elevator  Co.  (1902)  174  Mo.  171, 
73  S.  W.  498. 

24  See  Swenn  v.  Churchill   (1910)    155  111.  App.  505,  507. 

^Cothran  v.  Ellis  et  al.   (1883)    107  111.  413;  Smith  &  Son  v.  Bloom   (1913) 
159  Iowa  592,  141  N.  W.  32;  see  Long  Bros.  v.  /.  K.  Armsby  Co.   (1890)  43  Mo 
App.   253,   267.     A   single  transaction   with   a   member   of   a  profession    is   not   con- 
sidered "dealing  in  a  market."     Swenn  v.  Churchill,  supra,  footnote  24. 

20  See  Penn.  R.  R.  v.  Naive    (1903)    112  Tenn.  239,  253,  79  S.  W.   124. 

27  Furber  v.  Dane  (1909)  203  Mass.  108,  89  N.  E.  227;  Ankeny  v.  Young 
Bros  (1909)  52  Wash.  235,  100  Fac.  736;  Haas  Lumber  Co.  v.  Harty  Bros.  & 
Harty  Co.  (1912)  169  111.  App.  323;  Taylor  v.  Bailey  (1897)  169  111.  181,  48  N.  E. 
200;  but  cf.  Mercantile  Trust  &  Deposit  Co.  v.  Rode  (1921)  137  Md.  362,  112 
Atl    574 

'  ™  Edwards  v.  Kilgore  (1915)  192  Ala.  343,  68  So.  888;  Cowles  v.  Sgobel  & 
Dav  (1919)  105  Misc.  561,  173  N.  Y.  Supp.  752;  Robbins  &  Warner  v.  Maker 
(1905)  14  N.  Dak.  228,  103  N.  W.  755;  Gould  v.  Gates  Chair  Co.  (1906)  147  Ala. 
629  41  So.  675;  Chilberg  v.  Lvng  (C.  C.  A.  1904)  128  Fed.  899;  see  Ferguson 
v  Gooch  (18%)  94  Va.  1,  10,  26  S.  E.  397;  contra,  Miller  v.  Great  Western  Com- 
mission Co.   (1915)  98  Neb.  392,  152  N.  W.  787;  Cothran  v.  Ellis,  supra,  footnote 
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agent    is    engaged    in    a    well-established    and    intricate    business    known    to    have 
usages   peculiar   to  its   own   business.-'-' 

Suppose  A  in  New  York  contracts  to  sell  to  B  in  Boston,  both  parties  being 
engaged  in  different  businesses,  and  never  having  dealt  with  each  other  before. 
In  an  action  arising  from  a  breach  of  the  contract  of  sale,  either  the  vendor  or 
vendee,  or  both,  attempts  to  set  up  usage  of  his  trade  or  locality,  each  being 
ignorant  of  the  usage  of  the  other  parly.  This  problem  presented  itself  in  a 
recent  case,  Albus  v.  Toomey  (Pa.  1922)  116  Atl.  917,  and  the  court  held 
that  a  New  York  vendor  was  not  bound  by  the  local  trade  usage  of  a  Philadelphia 
vendee,  unless  actual  knowledge  by  the  vendor  was  shown.  This  represents  the 
prevailing  view,30  even  though  the  contract  was  made  at  the  place  of  the 
vendee.11  The  same  rule  is  usually  applied  irrespective  of  who  the  party  is 
that  is  trying  to  establish  the  usage,32  but  some  cases  permit  the  vendor  to  impose 
the  usage  of  his  trade  or  locality  upon  the  vendee,  although  the  latter  was  not 
cognizant  of  it.33  The  usages  of  the  place  where  the  contract  is  made  is  im- 
material.34 The  usages  which  govern,  if  interpretation  of  the  contract  necessi- 
tates introduction  of  evidence  of  usage,  are  the  usages  of  the  place  of  per- 
formance,35 which  is  usually  the  place  of  the  vendor.  As  illustrations  of  judicial 
empiricism,  the  cases  allowing  usages  of  the  vendor  to  govern  though  unknown 
to  the  vendee  conform  roughly  to  commercial  expectation.  Business  men  assume 
that  a  vendee  who  takes  no  pains  to  inform  himself  of  the  usages  of  the  vendor's 
business  tacitly  assents  to  them  and  assumes  the  risk  of  their  being  different 
from  his.  This  feeling  prevails  because  vendees  are  usually  less  organized  and 
concentrated  than  vendors,  who  transact  business  in  one  locality  and  are  known 
to  have  distinct  usages.36  This  may  not  be  so,  if  the  vendee  himself  is  a  member 
of  an  old  and  well-known  industry  whose  place  of  business  is  in  the  recognized 
center  of  the  industry,37   or   if  the   business   of   the   vendor   is  new  and   not   con- 

23.     This  is  true  even  against  third  persons.     Gates  Iron   Works  v.  Denver  Engi- 

ing  Work  Co.  (1902)  17  Col.  App.  15.  67  Pac.  173.  But  the  usages  do  de- 
termine the  scope  of  agencv  as  against  the  agent.  Cameron  v.  Real  Estate  Co. 
(1898)   76  Mo.  App.  366. 

28 Eames  v.  Claflin  Co.,  supra,  footnote  1;  Sutton  v.  Tatham  (1839)  10  A.  & 
E.  21 ';  Smith  v.  Reynolds  (1892)  66  Law  Times  x.  s.  808;  Forget  v.  Baxter 
[1900]    A.  C.  467. 

so  Charles  Syer  &  Co.  v.  Lester  (1914)  116  Va.  541,  82  S.  E.  122;  Hopper  v. 
Sage,  supra,  footnote  7;  Standard  Paint  Co.  v.  San  Antonia  Hardware  Co.  (Tex. 
Civ.  App.  1911)  136  S.  W.  1150;  Barnard  &  Bunker  v.  Hauser,  supra,  foot- 
note 20. 

31  Miller  Wiggins  (1910)  227  Pa.  564,  76  Atl.  711;  contra,  Long  Bros. 
v.  /.  K.  Armsbx  Co.,  supra,  footnote  25. 

32 American  Warehouse  Co.  v.  Ray  (Tex.  Civ.  App.  1912)  150  S.  W.  763;  E. 
Collegnon  &  Co.  v.  Hammond  Milling  Co.  (1912)  68  Wash.  626,  123  Pac.  1083; 
Gilmer  v.  Young  (1898)  122  X.  C.  806,  29  S.  E.  830;  see  New  Roads  Oilmill  & 
Mfg.  Co.  v.  Kline,  Wilson  &  Co.  (C.  C.  A.  1907)  154  Fed.  296,  303. 

mith  Co.  Limited  v.  Moscahlades  (1920)  193  App.  Div.  126,  183  N.  Y. 
Supp.  500;  Soper  v.  Tyler,  supra,  footnote  6:  Richardson  &  Co.  v.  Comfort 
(C.  C.  A.  1902)  118  Fed.  325;  cf.  Hazard  v.  New  Em/land  Marine  Ins.  Co.  (U.  S. 
1X34)  8  Peters  557,  where  usages  of  place  of  offeror  and  subject  matter  were 
preferred  to  usages  of  place  where  the  contract  was  entered  into.  Cf.  Brent  v. 
Chas.  H.  Lilly  Co.   (IX  C.  1913)  202  Fed.  33?. 

■'  See  Column  Co.  v.  Weber  Co.   (1910)  43  Pa.  Super.  Ct.  290,  296; 

Smith   Co.  v.  Moscahlades.  supra,   footnote  33,  p.   131.     But  cf.   Byrne  v.  Massasoit 
Packing  Co.   (1884)    137   Mass.  313. 

"-■Richardson   &   Co.  v.   Cornforth,  supra,  footnote  33;  Soper  v.   Tyler,  supra, 
footnote  33;   contra,  Hazard  v.  New   England  Marine   Ins.   Co.  supra,   footnote  33. 
■  r    example,    the    vendor    is    a    New    York    clothing   manufacturer    and    the 
vendee  is  a  western  department  store. 

or  example,  the  vendor  is  a  farmer  and  the  vendee  a  Massachusetts 
woolen  manufacturer.     Sec  supra,   footnote  30. 
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centrated.  The  rationale  of  the  cases  is  a  confirmation  of  the  so-called  ob- 
jective theory  of  contracts.  The  test  of  liability  in  these  cases,  as  in  all  cases  of 
contracts,  is  not  what  the  party  to  be  charged  actually  knew  but  what  he  ought 
reasonably  to  have  supposed  the  other  party  would  assume  him  to  know. 


The  Last  Clear  Chance  Doctrine.— The  doctrine  of  the  last  clear  chance 
has  been  correctly  defined  by  a  recent  case,  in  substance,  to  hold  that  a  negligent 
defendant  is  liable  to  a  negligent  plaintiff  if  the  defendant  had  a  later  opportunity 
(as  a  matter  of  fact)  by  the  use  of  due  care  to  avoid  an  accident  and  knew  or 
should  have  known  about  the  plaintiff's  perilous  condition,  even  though  the  plain- 
tiff's negligence  continued  down  to  the  time  of  the  injury.1  Dent  v.  Bellozcs  Falls 
cr  S.  R.  Ry.  (Vt.  1922)  116  Atl.  83.  It  is  usually  stated  that  the  basis  of  this 
doctrine  is  that  the  defendant's  negligence  was  the  proximate  cause  of  the  acci- 
dent.2 This  is  founded  entirely  upon  a  "conception  of  legal  cause  as  distinguished 
from  actual  cause."3  When  put  in  just  this  manner,  it  seems  that  although  the 
plaintiff  is  relieved  from  all  the  consequences  of  contributory  negligence,  the  rule 
is  not  an  exception  to  that  doctrine.  But  such  is  not  the  case,  for  if  a  third 
person  be  damaged  as  the  result  of  the  negligence  of  two  others,  he  can  recover 
against  either  although  the  last  clear  chance  rule  applied  as  between  them.4  The 
third  person  is  in  exactly  the  same  position  as  if  he  were  injured  in  an  accident 
caused  by  two  negligent  persons  between  whom  contributory  negligence  is  a  de- 
fense, in  which  case  he  also  recovers  against  either  on  the  theory  that  the  negligence 
of  both  contributed  to  the  cause  of  the  injury.5  A  distinction  has  been  made  in 
comparing  the  two — in  contributory  negligence  it  is  said  that  the  negligent  acts  of 
both  parties  are  concurrent  causes,  while  in  the  last  clear  chance  case  there  is 
proximate  cause  by  the  defendant  and  remote  cause  by  the  plaintiff.  But  in  a 
typical  last  clear  chance  case  the  plaintiff's  negligence  is  just  as  much  a  con- 
current cause  of  the  accident  as  the  defendant's.6  It  seems,  therefore,  that  the 
doctrine  under  discussion  is  to  be  viewed  simply  as  an  exception  to  the  doctrine 
of  contributory  negligence.  Since  the  latter  is  founded  upon  considerations  of 
policy,  the   former  may  be   said  to  rest  upon  the  same  ground." 

There  is  present  in  many  of  the  cases  in  which  it  is  sought  to  apply  the  last 
clear  chance  rule  other  considerations  which  sometimes  cloud  the  issue  and  lead 
to  broad  statements  concerning  the  inapplicability  of  the  rule,  which  are  entirely 
unnecessary,  since  the  denial  of  recovery  is  explanatory  on  other  grounds.     Take, 

1  The  doctrine  is  not  law  in  South  Carolina.  Spillers  v.  Griffin  (1918)  109 
S.  C.  78,  95  S.  E.  133.  Also  cf.  Gilmore  v.  Federal  St.  &  P.  V.  Pass.  R\.  <1893) 
153  Pa.  St.  311,  25  Atl.  651. 

2  See  Esrey  v.  Southern  Pacific  Co.  (1894)  103  Cal.  541,  544-5,  37  Pac.  500  for 
another   suggested   basis. 

3  See  Bohlen,  Contributory  Negligence  (1908)  21  Harvard  Law  Rev.  233,  258-9. 

4  Cordiner  v.  Los  Angeles  Traction  Co.  (1907)  5  Cal.  App.  400,  91  Pac.  436; 
Spear  v.  United  Railroads  of  San  Francisco  (1911)   16  Cal.  App.  637,  117  Pac.  956. 

5  Tompkins  v.  Clay  Street  R.  R.  (1884)  66  Cal.  163.  4  Pac.  1165. 
*McGuire  v.   Vicksburg,  S.  &  P.  R.  R.   (1894)  46  La.  Ann.  1543,  16  So.  457; 

but  cf.  Hammers  v.  Colorado  Southern,  N.  O.  &  P.  R.  R.  (1911)  128  La.  648,  55 
So.  4. 

Cf.  Trozv  v.  Vermont  Central  R.  R.  (1852)  24  Vt.  487,  where  the  court  in 
denying  a  recovery  held  the  negligence  of  both  parties  to  be  remote.  It  seems 
better  to  call  the  negligence  of  the  plaintiff  and  the  defendant  concurrent  or  proxi- 
mate because  (a)  as  usual,  contributory  negligence  is  a  good  defense,  and  (b)  if 
a  third  party  were  injured  as  the  result  of  the  accident  and  such  injury  were 
reasonably  to  be  anticipated,  he  could  undoubtedly  recover  against  either  negli- 
gent party  on  the  ground  of  proximate  cause.     Supra,  footnote  4. 

7  See  Schofield,  Daz'ies  v.  Mann:  Theory  of  Contributory  Negligence  (1890)  3 
Harvard   Law   Rev.   263. 
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for  example,  the  case  of  a  trespasser  on  a  railroad  track.  In  jurisdictions  where  a 
trespasser  can  recover  only  for  injuries  wilfully  or  wantonly  inflicted,  the  last 
clear  chance  doctrine  cannot  operate  to  make  the  defendant  liable  because  he 
would  not  be  liable  even  though  the  plaintiff  were  guilty  of  no  negligence.8  Since, 
however,  some  courts  have  imposed  a  duty  upon  railroads  to  keep  a  lookout  for 
trespassers  upon  its  right  of  way  the  doctrine  of  the  last  clear  chance  may  become 
important  in  determining  whether  the  railroad  is  liable.9  Another  confusing 
element  arises  in  considering  the  duty  imposed  upon  engineers  approaching  railroad 
crossings,  and  upon  motormen.  It  is  not  a  trespass  to  go  upon  the  tracks  but, 
on  the  other  hand,  since  the  railway  has  the  right  of  way,  the  motorman  or  engi- 
neer is  justified  in  assuming  that  any  one  on  the  tracks  will  use  ordinary  care  to 
get  off  and  will  not  stay  on.10  The  duty  imposed  is  not  a  criterion  of  the  usual  one 
in  the  ordinary  application  of  the  last  clear  chance  doctrine.  But  courts  are  found 
saying  that  in  such  cases  actual  knowledge  by  the  defendant  of  the  plaintiff's 
danger  is  essential  for  the  application  of  the  rule.11  It  happens,  by  coincidence, 
that  there  is  generally  actual  knowledge  in  such  cases.  But  to  look  at  the  matter 
of  actual  knowledge  and  stress  that  solely  is  to  lose  sight,  of  the  principle  of  the 
doctrine.12  Usually  in  such  cases  the  facts  are  subject  to  an  interpretation 
entirely  consistent  with  the  rule  as  laid  down  in  the  beginning  of  this  note;  that,  if 
both  the  plaintiff  and  the  defendant  could  by  the  exercise  of  ordinary  care  have 
avoided  the  accident  up  to  the  time  it  occurred,  there  can  be  no  recovery.13  On 
that  basis  actual  discovery  has  nothing  to  do  with  the  propostion,  the  defendant 
being  held  liable  even  without  knowledge,  if  the  plaintiff  is  incapacitated  but  the 
defendant  by  the  exercise  of  due  care  would  have  discovered  the  plaintiff's  plight.14 
This  is  in  accord  with  the  general  tort  theory  of  imposition  of  liability  for  neg- 
ligence, founded  upon  the  principle  that  a  prudent  person  by  the  exercise  of 
ordinary  care  could  have  avoided  an  accident. 

If  a  railroad  engineer  fails  to  watch  the  track,  the  company  is  liable  if  he 
could  by  due  care  have  prevented  a  collision  with  a  helpless  plaintiff.15  If  the 
plaintiff  were  asleep  the  same  rule  applies.16     Now  suppose  the  engineer  himself 

sGriswold  v.  Boston  &  Maine  R.  R.  (1903)  183  Mass.  434,  67  N.  E.  354  (goes 
further  and  extends  rule  even  as  to  licensees);  see  (1912)  12  Columbia  Law 
Rev.  729;  cf.  Dotta  v.  Northern  Pac.  Ry.   (1904)  36  Wash.  506,  79  Pac.  32. 

»Bogan  v.  Carolina  Cent.  R.  R.  (1901)  129  N.  C.  154,  39  S.  E.  808;  McGuire  v. 
Vicksburg,  S.  &  P.  R.  R.,  supra,  footnote  6;  Denver  &  R.  G.  R.  R.  v.  Buffehr 
(1902)  30  Colo.  27,  69  Pac.  582. 

™  Little  Rock  Ry.  &  Electric  Co.  v.  Billings  (CCA.  1909)  173  Fed.  903;  West 
Chicago  St.  R.  R.  v.  Schwartz  (1900)  93  111.  App.  387;  Terre  Haute  &  Indianapolis 
R.  R.  t.  Graham   (1874)  46  Ind.  239. 

11  Carr  v.  Inter-Urban  R.  R.  (1919)  185  Iowa  872,  171  N.  W.  167;  Schooley  v. 
Fresno  Traction  Co.  (Cal.  1922)  206  Pac.  481 ;  Starck  v.  Pacific  Electric  Co.  (1916) 
172  Cal.  277,  156  Pac.  51. 

12  It  is  going  a  long  way  to  draw  a  generalization  from  that  type  of  situation 
and  to  say  that  actual  knowledge  is  required  in  all  cases. 

"Todd  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  (1916)  135  Tenn.  92,  185  S.  W.  62; 
Rider  v.  Syracuse  R.  T.  Ry.  (1902)  171  N.  Y.  139,  63  N.  E.  836;  Wabash  Rx.  v. 
Tippecanoe  Loan  &  Trust  Co.  (1912)  178  Ind.  113,  98  N.  E.  64;  Sego  v.  Southern 
Pac.  Co.  (1902)  137  Cal.  405,  70  Pac.  279. 

^Schoonover  v.  Baltimore  &  O.  R.  R.  (1912)  69  W.  Va.  560,  73  S.  E.  266; 
McGuire  v.  Vicksburg,  S.  &  P.  R.  R.,  supra,  footnote  6;  Bogan  v.  Carolina  Cent. 
R.  R.,  supra,  footnote  9:  Inland  &  Seaboard  Coasting  Co.  v.  Tolson  (1891)  139 
U.  S.  551,  11  Sup.  Ct.  653;  Nicol  v.  Oregon-Washington  R.  R.  &  Navigation  Co. 
(1912)  71  Wash.  409,  128  Pac.  628,  but  see  Scharf  v.  Spokane  &  I.  E.  R.  R.  (1916) 
02  Wash.  561.  567,  156  Pac.  707,  which  says  actual  knowledge  is  necessary  for  the 
applicability  of  the  last  clenr  chance  rule.  This  is  a  clear  sample  of  the  confusion 
in  one  jurisdiction. 

15  Cases   cited   supra,    footnotes  9  and    14. 

«  Pickett  v.  Wilmington  &  Weldon  R.  R.  (1895)  117  N.  C  616,  23  S.  E.  264. 
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negligently  falls  asleep,  and  as  a  result  a  sleeping  person  is  run  down.  Is  the 
query  to  be,  who  fell  asleep  first,  or  is  the  situation  the  same  as  the  case  where 
the  engineer  negligently  fails  to  keep  a  lookout?  It  seems  to  be  the  latter,  and 
liability  should  be  imposed  if  the  defendant's  factual  later  opportunity  to  avoid  the 
accident  existed.  But  it  should  be  noted  that  only  rarely  would  such  later  oppor- 
tunity exist.  In  its  absence  there  could  be  no  recovery,  since  both  sleeping  parties 
would  be  under  the  same  incapacity  up  to  the  time  of  the  accident.  The  plaintiff's 
negligence  may  be  in  allowing  property  to  get  into  a  position  where  injury  is  to 
be  anticipated,  or  in  placing  it  there  himself.  In  such  a  case  the  rule  is  equally 
applicable  whether  such  property  be  animate  or  inanimate,17  and,  if  the  former, 
whether  it  be  moving  at  the  time  or  not.18  The  power  of  the  plaintiff  to  exert  any 
influence  over  the  situation  ceases  the  moment  he  leaves  the  scene,  but  his  negli- 
gent act  continues  up  to  the  time  of  the  catastrophe,  in  the  sense  that  if  the 
defendant  never  gets  a  later  opportunity  to  avoid  the  accident,  he  will  have  a  valid 
defense  of  contributory  negligence.19  The  circumstances  are  passive  in  nature, 
however,  in  the  sense  that  the  plaintiff  is  no  longer  an  active  participant.  His  act 
of  leaving  his  property  in  a  negligent  position  is  completed  and  for  all  purposes 
he  may  be  many  miles  away.  Such  was  the  case  of  Davics  v.  Mann,20  which  gave 
to  the  law  of  torts  the  last  clear  chance  doctrine.  If  there  is  any  justification  for 
the  rule,  surely  it  can  be  seen  in  that  case ;  the  plaintiff  not  being  present  after 
negligently  fettering  his  donkey  in  the  road,  it  was  absolutely  impossible  for  him 
to  prevent  the  collision,  and  the  additional  burden  of  the  last  clear  chance  was 
imposed  upon  the  defendant.  Under  this  heading  might  also  be  placed  the  case 
of  a  negligent  parent  who  is  suing  for  the  loss  of  services  of  a  child  injured  by  the 
defendant's  negligence.  The  parent's  contributory  negligence  in  allowing  the  child 
to  stray  out  of  sight  bars  recovery  unless  the  defendant  is  liable  under  the  last 
clear  chance  rule.21 

The  next  case  is  that  in  which  the  negligent  plaintiff  is  present  but  powerless 
to  extricate  his  property  or  himself  from  the  dangerous  situation.  His  presence 
makes  no  difference,  for  if  he  is  unable  to  avoid  the  calamity  and  if  the  negligent 
defendant  has  the  necessary  later  opportunity,  the  rule  applies.22  The  fact  that 
his  conduct  is  active  does  not  alter  the  conditions.  The  circumstances  are  the 
same  whether  the  plaintiff  is  absent  or  whether  he  is  present  but  unable  to  exert 
any  active  influence  to  prevent  the  result.  Now  suppose  the  plaintiff  falls  asleep 
on  the  railroad  track.  Is  he  not  just  as  impotent  in  the  face  of  danger  as  the 
person  who  negligently  allows  his  property  to  remain  in  the  road  and  then  leaves 
the  scene?  In  both  cases  there  is  unconsciousness  of  impending  peril  and  only 
by  a  futile  minuteness  of  reasoning  can  it  be  argued  that  the  doctrine  of  the  last 
clear  chance  applies  to  the   former  alone. 

When  the  plaintiff  is  present  and  conscious,  some  interesting  problems  involv- 
ing different  possibilities  arise.  If  the  plaintiff  is  intoxicated  at  the  time,  he  is 
held  subject  to  the  same  duty  as  though  he  were  sober.23     And  if  the  defendant 

17  Adams  v.  Wiggins  Ferry  Co.   (1858)  27  Mo.  95. 
.  ■    lsDavies  v.  Mann  (1842)   10  M.  &  W.  546. 

19  Troiv  v.  Vermont  Central  R.  R.,  supra,  footnote  6. 

20  Supra,  footnote  18;  contra,  Gilmore  v.  Federal  St.  &  P.  V.  Pass.  Ry.,  supra, 
footnote  1. 

21  Fox  v.  Oakland  Covisol.  St.  Ry.  (1897)  118  Cal.  55,  50  Pac.  25;  Thompson 
v.  Salt  Lake  Rapid  Transit  Co.  (1898)  16  Utah  281,  52  Pac.  92. 

22  Nicol  v.  Oregon-Washington  R.  R.  &  Navigation  Co.,  supra,  footnote  14, 
'{property  injured)  ;  Miller  v.  Central  Vermont  Ry.  (Vt.  1921)  113  Atl.  524  (plain- 
tiff and  property  injured)  ;  Hall  v.  Ogden  City  St.  Ry.  (1896)  13  Utah  243,  44  Pac. 
1046   (plaintiff  and  property  injured). 

23  Little  Rock  Ry.  &  Electric  Co.  v.  Billings,  supra,  footnote  10;  Vizacchero 
v.  Rhode  Island  Co.  (1904)  26  R.  I.  392,  59  Atl.  105. 
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had  a  later  opportunity  to  avoid  hitting  a  sober  man  under  the  same  circumstance- 
then  the  inebriate  can  recover.24  If  the  plaintiff  is  negligently  walking  over  a 
bridge  or  a  trestle  where  it  is  impossible  to  evade  an  oncoming  train  and  the  de- 
fendant's agent  negligently  runs  over  him  the  doctrine  is  applied.25  This  was  the 
precise  situation  in  the  Dent  case  and  the  court  correctly  applied  the  last  clear 
chance  rule.  Under  the  circumstances  the  deceased  was  just  as  powerless  to  pre- 
vent the  accident  as  the  plaintiff  was  in  all  the  previous  instances  of  damage  to 
property,  to  a  child,  or  to  a  sleeping  individual.  If  the  necessary  elements  arc- 
present,  should  it  make  any  difference  that  the  negligent  plaintiff  was  hurt  when 
he  tried  to  avoid  the  injury  by  active  efforts,  but  fell  short  of  attaining  success? 
Should  he  not  be  commended  for  his  attempt  rather  than  deprived  of  the  invoca- 
tion of  the  doctrine  in  his  favor?-' 

Some  decisions,  as  the  recent  case  of  Tutweiler  v.  Lowery  (C.  C.  A.  6th  Cir. 
1922)  279  Fed.  47'',  have  allowed  recovery  notwithstanding  the  fact  that  up  to 
the  time  of  the  mishap  the  plaintiff  could  have  escaped  by  the  exercise  of  ordi- 
nary care,  but  was  unaware  of  his  danger.27  The  theory  of  these  cases  seems 
to  be,  not  that  the  defendant  had  a  later  opportunity  to  avoid  the  injury,  because  he 
did  not  as  a  matter  of  fact,  but  that  he  had  a  chance  to  realize  the  plaintiff's 
ignorance  of  his  peril.  But  this  would  also  be  true  in  many  situations  where  con- 
tributory negligence  is  held  to  bar  a  recovery.28  It  may  be  possible  to  explain 
some  of  these  cases  on  the  ground  that  the  defendant  actually  had  a  later  oppor- 
tunity, but  the  period  of  time  of  which  it  could  consist  would  be  practically  neg- 
ligible, and  such  a  distinction  is  purely  a  formal  attempt  to  reconcile  contrary 
decisions.-''  Recovery  in  such  cases,  therefore,  seems  to  be  an  unwarranted 
departure   from   the   last  clear   chance  doctrine.30 


Liability  or  a  Charitable  Institution"  for  Nuisances.* — Founded  on  the 
early   Fnglish   case   of  Heriots'  Hospital  v.    Ross,1   the   doctrine   that   a   charitable 

McGuire  v.  Vicksburg,  S.  &  P.  R.  R.,  supra,  footnote  6. 
25  Bogan  v.  Carolina  Cent.  R.  R.,  supra,   footnote  9. 

if  the  plaintiff  was  in  a  situation  from  which  it  was  impossible 
to  escape,  a  recoverv  was  allowed  whether  the  plaintiff  was  in  a  stationary  posi- 
tion;  Carrico  v.  West  Virginia  Cent.  &  P.  Ry.  (1894)  30  W.  Va.  86,  19  S.  E.  571  : 
Inland  &  Seaboard  Co,  v.  Tolson,  supra,  footnote  14;  or  in  motion,  Pilmer  v. 
Boise  Traction  Co..  Ltd.  (1908)  14  Idaho  327,  94  Pac.  132:  Norman  v.  Charlotte 
Electric  Ry.   (1914)    167  X.  C.  533.  S3  S.  E.  835. 

-•  Teakle  \.  San  Pedro,  L.  A.  &  S.  L.  R.  R.  (1907)  32  Utah  276,  90  Pac.  402: 
■//  v.  A,  rk,  X.  II.  &  hi.  K.  R.   (1910)  83  Conn.  320,  76  Atl.  298:   Locke 

v.    Puget    Sound    Internationa!    Ry.    &     Power    Co.     (1918)     100    Wash.    432,    171 
-    -  .  with  last  case,  Scharf  v.  Spokane   &    I .   II.  R.  R.   Co.,  supra,   footnote 

14;  Bruggeman  v.  Illinois  Cent.  R.  R.   (1909)    147  Iowa  187.  123  N.  W.,  1007. 
cited  supra,  footnote  13. 
28  It    should   be  noted   that   the^c  decisions   are   all   in   cases   against   railroads 
and  street  railways  because  of  the  peculiar  circumstances. 

a    further  extension   under   tin     Missouri   Humanitarian   Doctrine,   sec 
(1921)  21   Columbia  Law   Rev.  485. 

*  This  note  is  concerned  with  the  problems  raised  by  the  fact  that  the  de- 
fendant is  a  body  organized  for  charitable  purposes,  whether  as  a  trust  or 
corporation.  For  a  discussion  of  the  procedural  difficulties  which  result  if  the 
charity  is  organized  as  a  trust,  see  Stone,  A  Theory  of  Liability  of  Trust  Estates 
(1022)  22  Columbia  Law  Rev.  527. 

>  (1846;  12  Clark  and  F.  507,  8  Eng.  Rep.  1508.  This  case  held  that  a 
charitable   trust   was   not    liable   for   excluding   a   beneficiary    from    sharing   in   the 

fit  of  a  trust,  and  has  no  application  to  the  case  of  a  stranger  being  injured 
a  charity.  However,  the  language  of  the  court  formed  the  basis  of  the  so- 
called  "trust  fund"  theory,  that  the  funds  of  a  charitable  institution  cannot  be  di- 
verted  to   the  payment  of  damages   for  its  torts.     This  theory  has  been   repudiated 
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institution  is  not  liable  for  its  torts,  or  those  of  its  agents,  has  to  some  extent 
been  adopted  in  most  American  jurisdictions.  In  the  recent  case  of  Love  v. 
Nashville  Agricultural  and  Normal  Institute  (Tenn.  1922)  243  S.  W.  304,  the 
defendant,  a  charitable  corporation,  sought  to  extend  the  rule  of  immunity  to 
the  case  of  a  nuisance  committed  by  the  defendant  in  allowing  its  sewage  to 
pollute  water  in  the  plaintiff's  spring.  In  an  action  by  the  plaintiff  to  restrain  the 
maintenance  of  the  nuisance  and  to  recover  damages  caused  by  it,  the  court, 
while  declaring  itself  bound  by  the  "trust  fund"  theory  by  previous  decisions,-' 
declined  to  extend  the  rule  and  granted  the  plaintiff  both  an  injunction  restrain- 
ing the  maintenance  of  the  nuisance  and  damages.  The  court  declared  that 
the  true  basis  of  the  exemption  enjoyed  by  charitable  institutions  rests  on  public 
policy,  not  the   "trust   fund"   theory. 

A  charitable  organization  may  be  restrained  from  maintaining  a  nuisance.3 
To  hold  otherwise  would,  in  effect,  deprive  the  plaintiff  of  property  without  due 
process  of  law.  Agents  of  the  government,  such  as  counties,4  municipalities 5 
and  even  states 6  are  not  privileged  to  commit  nuisances.  In  addition,  the  rea- 
sons which  have  been  offered  for  holding  a  charity  not  liable  for  its  torts  in 
damages,  do  not  apply  where  the  plaintiff  asks  to  have  the  further  commission  of 
torts  restrained. 

The  instant  case  probably  represents  the  weight  of  authority  in  holding  the 
defendant  liable  for  damages  caused  by  the  nuisance.  Where  the  immunity  claimed 
for  charitable  institutions  has  been  repudiated7  no  defense  could  be  presented. 
The  majority  of  jurisdictions,  however,  grant  to  charities  some  form  of  limited 
immunity  to  tort  actions.  An  examination  of  the  decisions  which  have  limited 
this  immunity  indicates  that  in  those  jurisdictions  the  party  injured  by  a  nuisance 
maintained  by  a  charitable  organization  may  take  advantage  of  the  limitation  and 
recover  damages.  Thus  many  jurisdictions  hold  that  a  charity  is  liable  to  third 
persons  8  but  not  to  beneficiaries 9  basing  the  exemption  from  liability  on  the 
ground   of   waiver  of   right   by   the  beneficiary.      Others   hold   that   the   charity   is 

in  England,  Hillyer  v.  St.  Bartholomew's  Hospital  [1919]  2  K.  B.  820,  and  in 
Canada.  See  Lavere  v.  Smith's  Falls  Public  Hospital  (1915)  35  Ontario  Law 
Rep.  98. 

*Abston  v.  Waldon  Academy  (1906)  118  Tenn.  24,  102  S.  W.  351  (holding 
that  the  defendant,  a  charitable  trust,  was  not  liable  to  a  beneficiary  for  personal 
injuries  caused  by  the  negligence  of  its  agents).  The  court  in  the  instant  case 
decided  that  the  basis  of  this  case  could  not  be  the  trust  fund  theory,  since  a 
charitable  organization  had  been  held  liable  in  damages  for  breach  of  contract. 
Hall-Moody  Institute  v.  Copass  (1907)   108  Tenn.  582,  69  S.  W.  327. 

3  Deaconess  Home  &  Hospital  v.  Bontjes  (1902)  104  111.  App.  484,  aff'd 
(1904)  207  111.  553,  69  N.  E.  748:  Kestner  v.  Homeopathic  Medical  &  Surgical 
Hospital  (1914)  245  Pa.  St.  326,  91  Atl.  659;  Hcrr  v.  Central  Kentucky  Lunatic 
Asylum   (1895)  97  Ky.  458,  30  S.  W.  971    (semble). 

'  *  Pierce  v.  Gibson  County   (1901)    107  Tenn.  224,  64  S.  W.  33. 

■•Atlanta  v.   Wprnock   (1892)   91   Ga.  210,  18  S.  E.  135. 

"Missouri  v.  Illinois  and  Sanitary  Dist.  of  Chicago  (1900)  180  U.  S.  208,  21 
Sup.  Ct.  331.  „  „      . 

7  Tucker  v.  Mobile  Infirmary  Ass'n  (1915)  191  Ala.  572,  68  So.  4;  Glavin  v. 
Rhode  Island  Hosp.  (1879)  12  R.  I.  411,  abrogated  by  statute  in  respect  to  a 
hospital's  liability  to  patients.     R.  I.  Gen.  Laws    (1909)   c.  213,  §  38. 

«  Kellogg  v. 'Church  Charity  Foundation  (1911)  203  N.  Y.  191,  96  N.  E.  406; 
Van  Ingen  v.  Jewish  Hospital  (1918)  182  App.  Div.  10,  169  N.  Y.  Supp.  412, 
aff'd  (1920)  227  N.  Y.  665,  126  N.  E.  924;  Bruce  v.  Central  M.  E.  Church  (1907) 
147  Mich  230,  110  N.  W.  954;  Marble  v.  Nicholas  Senn.  Hospital  Ass'n  (1918) 
102  Neb    343    167  N.  W.  208;  see  (1907)   7  Columbia  Law  Rev.  353. 

*Downes  v.  Harper  Hospital  (1894)  101  Mich.  555,  60  X.  W.  42;  see  Marble 
v.  Nicholas  Senn.  Hospital  Ass'n,  supra,  footnote  8,  p.  344;  (1918)  18  Columbia 
Law  Rev.  261. 
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not  liable  for  the  torts  of  its  properly  selected  agents  10  but  is  liable  for  corpo- 
rate negligence.11  Others  base  the  immunity  on  the  ground  that  the  charity 
is  doing  governmental  work12  on  public  policy13  or  on  the  "trust  fund" 
theory.14  It  is  apparent  that  in  jurisdictions  which  have  limited  liability  to  in- 
juries to  third  persons  or  to  injuries  caused  by  corporate  misfeasance,  the  plain- 
tiff may  recover  for  damages  caused  by  a  nuisance  since  it  is  a  corporate  tort  to 
third  persons.  Where  the  immunity  is  based  on  the  fact  that  the  charity  is 
doing  public  work  the  charity  ought  to  be  held  liable 15  since  governmental 
bodies  such  as  municipalities  are  liable  for  their  nuisances.10  Surely  a  private 
corporation  doing  public  work  should  have  no  greater  power  than  a  govern- 
mental body.  In  those  jurisdictions  in  which  the  absolute  immunity  of  a 
charitable  trust  either  on  grounds  of  public  policy17  or  on  the  "trust  fund" 
theory18  has  been  established,  it  seems  that  logically  the  plaintiff  cannot  recover 
in  damages  for  the  nuisance  when  the  nuisance  is  maintained  on  property  used 
for  trust  purposes.19  But  if  the  nuisance  is  maintained  on  property  held  by  the 
charity  for  profit  even  though  the  profit  be  used  for  trust  purposes,  the  plaintiff 
may  recover.20  There  is  a  possibility  that  even  in  the  former  case,  the  plaintiff 
may  recover,  if  not  the  amount  that  he  was  injured,  at  least  the  amount  to  which 
the  defendant  lias  benefited.  A  charitable  institution  is  liable  for  its  con- 
tracts,21 and  it  seems  that  in  the  instant  case,  and  in  nuisances  of  a  similar  type 
in  which  benefit  to  the  tortfeasor  is  involved,22  the  plaintiff  may  waive  the  tort 
and  sue  in  quasi-contract.  The  privilege  of  waiving  the  tort  and  suing  in  con- 
tract has  generally  been  limited  to  cases  in  which  the  defendant  has  added  some 
tangible  thing  of  value  to  his  estate  by  the  tort.23     This  view  has,  however,  been 

10  See  Hoke  v.  Glenn  (1914)  167  N.  C.  594,  595,  83  S.  E.  807;  (1901)  1 
Columbia  Law  Rev.  485. 

11  Goodman  v.  Brooklyn  Hebrew  Orphan  Asylum  (1917)  178  App.  Div.  682, 
165  N.  Y.  Supp.  949  (negligence  in  choosing  agent)  ;  Hewett  v.  Woman's  Hospital 
Aid  Ass'n  (1906)  73  N.  H.  556,  64  Atl.  190  (not  telling  agent  of  a  danger  of  his 
work);  see  (1907)  7  Columbia  Law  Rev.  353;  (1918)  18  Columbia  Law  Rev. 
261. 

12  Morrison  v.  Henke   (1911)    165  Wis.  166,  160  N.  W.  173. 

13  Vermillion  v.  Woman's  College  of  Due  West  (1915)  104  S.  C.  197,  88 
S.  E.  649;  Jensen  v.  Maine  Eye  &  Ear  Infirmary  (1910)  107  Me.  408,  78  Atl. 
898;  see  Magnuson  v.  Swedish  Hospital   (1918)   99  Wash.  399,  407,  169  Pac.  829. 

14Loeffler  v.  Trustees  of  Shepard  and  E.  P.  Hospital  (1917)  130  Md.  265. 
100  Atl.  301  ;  Fire  Ins.  Patrol  v.  Boyd  (1888)  120  Pa.  St.  624,  15  Atl.  553;  Roosen 
v.  Peter  Brigham  Hospital  (1920)  235  Mass.  66,  126  N.  E.  392;  see  (1920)  20 
Columbia  Law  Rev.  708. 

'■Hopkins  v.  Clenison  Agricultural  College  (1911)  221  U.  S.  636,  31  Sup. 
Ct.  654;  cf.  O'Connell  v.  Merchants  &  P.D.  T.  Co.  (1915)  167  Ky.  468,  180  S.  W. 
845  (holding  that  even  though  the  municipality  was  not  liable,  one  doing  work 
for  it  was);  see  (1911)   11  Columbia  Law  Rev.  797. 

16  For  a  discussion  of  the  liability  of  a  municipality  for  nuisances,  see  a  note 
to  be  published  in  the  January,  1923,  Columbia  Law  Rev. 

17  See  supra,  footnote  13. 
See  supra,  footnote  14. 

19  Deaconess  Home  <"•    Hospital  v.  Bantjes,  supra,  footnote  3. 
29  Gamble   v.    Vanderbilt    University    (1917)    138  Tenn.   616,   200    S.    W.    510; 
Winncmnrc  v.  Philadelphia    (1901)    18  Pa.   Super.   Ct.  625. 

21  / fall-Moody  Institute  v.  Copass,  supra,  footnote  2;  Ward  v.  St.  Vincent's 
Hospital   (1899)    39  App.   Div.  624,  57  N.  Y.  Supp.  784. 

22  /:.  (j..  in  the  instant  case  the  defendant  was  saved  the  expense  of  properly 
disposing  of  its  sewage. 

23  Phillips  v.  Homfray  (1866)  24  Ch.  Div.  439;  B.  F.  Avery  &  Sons  v. 
McClurc  (1909)  94  Miss.  172,  47  So.  901;  Schillinger  v.  United  States  (1894) 
155  U.  S.  163,  15  Sup.  Ct.  85  (abrogated  in  part  by  statute.  (1910)  36  Stat.  851, 
U.  S.  Comp.  Stat.  (1916)  §  9465)  ;  contra,  McSorley  v.  Faulkner  (1892)  18  N.  Y. 
Supp.  460. 


NOTES  751 

criticized  on  the  ground  that  quasi-contract  lies  where  there  has  been  a  benefit 
to  the  defendant  and  a  loss  to  the  plaintiff,24  and  has  not  been  universally  fol- 
lowed.25 


The  Nature  of  a  Stockholder's  Interest  in  the  Real  Estate  of  the 
Corporation.— Section  2  of  the  California  Alien  Land  Law  of  1920  prohibits 
citizens  of  Japan  from  acquiring  or  possessing  any  interest  in  agricultural  land. 
The  penalty  for  violation  of  this  Statute  is  that  such  an  interest  shall  escheat 
to  the  state.  The  plaintiff,  a  Japanese  citizen,  acquired  28  shares  of  the  capital 
stock  of  a  corporation  which  owned  a  large  tract  of  California  land  devoted 
to  agricultural  purposes.  In  an  action  in  equity  to  restrain  the  Attorney  Gen- 
eral of  California  from  confiscating  the  plaintiff's  holdings,  the  question  con- 
sidered was  whether  the  ownership  of  this  stock  was  such  an  interest  in  real 
property  as  to  bring  the  plaintiff  within  the  prohibitory  provisions  of  the  Act. 
The  court  answered  the  question  in  the  affirmative  and  refused  to  grant  the  in- 
junction.   Frick  v.  Webb  (D.  C.  N.  D.  Cal.  S.  D.  1922)  281  Fed.  407. 

No  attempt  is  made  by  the  court  to  support  its  holding  either  by  reason 
or  authority.  And  it  would  seem  that  in  the  light  of  established  legal  principles 
such  an  attempt  would  be  futile.  Shares  of  stock  are  not  real  property.1  They 
are  in  the  "nature  of  contract  rights  or  choses  in  action"  with  many  of  the 
attributes  of  personal  property.2  Title  to  the  corporate  property  is  in  the  corpo- 
ration ;  3  so  also  is  the  right  to  control  and  manage  it.4  A  member  or  stockholder 
is  in  no  sense  a  tenant  in  common  or  a  co-owner.5  He  can  acquire  corporate 
property  only  through  a  corporate  act,6  and  cannot  claim  it  in  case  of  the  corpo- 
ration's insolvency.7  Even  though  he  be  the  sole  stockholder  he  does  not  own, 
nor  can  he  sell  or  dispose  of  the  property  of  the  corporation  or  bind  it  by  his 
agreement,8  or  maintain  replevin  for  its  personalty  in  his  own  name.9  Apart 
from  the  stock  itself  he  has  no  interest  in  the  corporate  assets  which  is  capable 
•of  assignment.10  His  interest  as  a  stockholder  does  not  pass  to  the  mortgagee 
under  a  general  mortgage  secured  by  all  the  corporate  property.11  Thus  the 
interest   of   a  stockholder   is   of   a   collateral   nature   and   not   that   of   an   owner.12 

The  stockholder  no  doubt  has  an  "interest"  in  the  sense  that  he  is  "inter- 
ested" in  the  property  of  the  corporation.  Thus  he  can  prevent  waste  or  abuse 
of  it,  require  its  protection  by  those  in  control,13  and  insure  it.14     Such  interests 

24  See  Keener,  Quasi  Contracts  (1893)  165;  Woodward,  Quasi  Contracts 
(1913)   §  275. 

25  McSorley  v.  Faulkner,  supra,  footnote    23. 

1  Bligh  v.  Brent  (1837)  2  Y.  &  C.  Ex.  268. 

2  See  Bellows  Falls  Power  Co.  v.  Commonwealth  (1915)  222  Mass.  51,  57,  109 
N.  E.  891. 

3  See  United  States  Trust  Co.  v.  Heye  (1918)  224  N.  Y.  242,  253,  120  N.  E.  645. 

4  Sellers  v.  Greer   (1898)   172  111.  549,  50  N.  E.  246. 

5  See  Humphreys  v.  McKissock  (1891)  140  U.  S.  304,  312,  11  Sup.  Ct.  779; 
Rothchild  v.  Memphis  &  C.  R.  R.    (C.  C.  A.   1902)    113  Fed.  476,  479. 

6  See  United  States  Radiator  Corp.  v.  State  of  New  York  (1913)  208  N.  Y. 
-344,  152,  101   N.  E.  783. 

7  Sanborn-Cutting  Co.  v.  Paine  (C.  C.  A.  1917)  244  Fed.  672;  Boynton  v. 
Roe   (1897)    114  Mich.  401,  72  N.  W.  257. 

s  See  Watson  v.  Bonfils  (C.  C.  A.  1902)    116  Fed.  157,  167. 
9  Button  v.  Hoffman   (1884)  61  Wis.  20,  20  N.  W.  667. 

^Cottcn  v  Tyson  (1913)  121  Md.  597,  89  Atl.  113;  contra,  Fctzer  v.  South 
Side  Lumber  Co.  'of  Chicago   (C.  C.  A.   1913)   202  Fed.  878. 

11  Humphreys  v.  McKissock,  supra,  footnote  5. 

12  See  City  of  Utica  v.  Churchill  et  al.    (1865)   33  N.  Y.  161,  238. 
^Duques'ne  Co.  v.  Glaser  (1909)   46  Colo.   186,   103  Pac.  299. 

14  Seaman  v.  Enterprise  Fire   &  Marine   Ins.   Co.    (C.   C.    1884)    21    Fed.   778. 
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do  not  arise  out  of  any  right  in  the  sense  of  ownership,  but  are  based  upon  the 
fact  that  the  destruction  of  the  property  would  prejudice  his  right  to  dividends 
and  assets  on  dissolution.15  Such  attributes  fall  far  short  of  those  which  usually 
flow  from  true  interests.  Equity,  which  always  grants  specific  performance 
of  a  contract  to  deliver  interests  in  real  estate,  refuses  to  grant  specific  per- 
formance of  a  contract  to  deliver  stock  merely  because  the  corporate  property 
consists  of  realty.16  The  test  of  specific  performance  would  seem  to  be  of  great 
significance  in  determining  whether  or  not  such  stock  is  an  interest  in  real 
estate. 

Closely  analogous  cases  offer  no  support  for  the  holding  in  the  instant  case. 
Under  a  statute  forbidding  foreign  corporations  to  acquire  real  estate  either 
directly,  or  in  the  corporate  name,  or  through  any  trustee  or  other  device,  it  was 
held  that  the  ownership  by  a  foreign  corporation  of  all  the  stock  in  a  domestic 
corporation  which  owned  such  land  was  not  prohibited.17  Where  a  British 
statute  forbade  the  registration  of  foreign  owned  ships,  a  British  corporation 
composed  partly  of  foreigners  was  permitted  to  register.18  A  restrictive  cove- 
nant in  a  deed  to  the  effect  that  title  to  the  land  was  never  to  vest  in  a  person  or 
persons  of  African  descent  was  not  violated  by  a  subsequent  conveyance  of 
the  land  to  a  corporation  composed  entirely  of  such  persons.19  A  partnership 
transferring  its  real  estate  to  a  corporation  made  up  entirely  of  the  partner- 
ship members  no  longer  has  title  to  the  real  estate.20  Provisions  in  a  policy  of 
insurance  that  the  insurers  must  be  sole  owners  constitute  a  complete  defense  to 
actions  by  all  the  stockholders  of  a  corporation  on  a  policy  issued  to  them,  as 
owners,  upon  the  property  of  the  corporation.21  Similarly,  the  attaching  of  a 
materialman's  lien  upon  property  of  the  defendant  corporation  was  disallowed 
as  to  work  done  for  another  corporation  which  held  the  property  under  a  lease, 
despite  the  fact  that  all  of  the  stock  of  the  former  was  owned  by  the  latter.22 
And  in  a  case  where  the  facts  were  strikingly  similar  to  those  of  the  instant  case, 
a  law  prohibiting  aliens  from  owning  mining  land  was  held  not  to  have  been 
violated  by  an  alien  owning  fifty-five  per  cent  of  the  stock  of  a  domestic  corpo- 
ration which   owned   such   land.23 

Besides  having  no  basis  in  precedent  the  instant  holding  seems  to  be  un- 
sound in  principle.  It  is  certain  that  the  conception  of  a  distinct  corporate 
existence  apart  from  those  who  make  up  the  corporation  excludes  any  possi- 
bility of  a  legal  interest  in  the  stockholder.  It  would  seem  also  that  there  is 
no  equitable  interest  in  the  property.  While  some  authorities  appear  to  be  to  the 
contrary,24  the  better  view  supports  this  contention.25  The  stockholder  is  not 
directly  concerned  in  the  tangible  assets  of  the  corporation.  Where  A  has  a 
contract  right  that  B  shall  convey  to  him  a  certain  parcel  of  land,  it  is  easy 
to  find  something  in  the  nature  of  an  interest  in  that  land— he  has  a  right  to  get 


"Riggs  v.  C.  M.  Ins.  Co.    (1890)    125  N.  Y.  7,  25  N.   E.  1058. 
™  Bender  v.   Griscom-Spcncer   Co.    (C.    C.   1908)    161    Fed.  438    (semble). 
"Commonwealth  v.  New  York,  etc.   R.   R.    (1888)    132   Pa.   St.   591,   19  Atl. 
291. 

i*Regina  v.  Arnaud   (1846)    Q.  B.  Rep.  9  A.  &  E.    (n.  s.)  806. 
"Peoples'  Pleasure  P.  Co.  v.  Rohleder  (1909)   109  Va.  439,  61   S.  E.  794. 

20  John  Foster  &  Sons  v.  Commissioners  of  Inland  Revenue  [1894]  1 
Q.  B.  516. 

21  Syndicate  Ins.   Co.  v.   Bohn    (C.   C.   A.    1894)    65   Fed.    165. 

22  Consolidated  Lumber  Co.  v.  Ocean  S.  Co.  (1914)   142  Ga.  186,  82  S.  E.  532. 

23  Princeton  Minimi  Co.  v.  First  Nat.  Bk.    (1888)   7  Mont.  530,  19  Pac.  210. 
2*  Lynch  v.   Turrish    (C.  C.  A.   1916)    236  Fed.  653;  see  Hocking   Valley  Ry. 

v.  Toledo  Terminal  R.  Co.   (1918)  99  Ohio  St.  35,  44,  122  N.  E.  35. 

25  See  People  v.  Dennett  (1916)  276  111.  43,  46,  114  N.  E.  493;  Pascual  v. 
Del  Saz  Orozco  (1911)  19  Philippine  82,  86;  Red  Bud  Realty  Co.  v.  South  (1910) 
96  Ark.  281,  291,  131   S.  W.  340. 
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the  land  itself,  with  all  the  right,  title,  and  interest  both  legal  and  equitable 
vested  in  him.  But  the  owner  of  stock  has  only  a  right  to  his  proportionate  share 
in  the  profits  of  the  corporation  and  the  assets  on  dissolution.  He  never  has  the 
right  to  have  the  land  or  any  portion  of  it  turned  over  to  him  while  the  corpo- 
ration functions. 

The  same  result  could  have  been  reached  in  the  instant  case  without  vio- 
lating any  principle  of  law  or  equity.  While  there  are  instances  where  the 
courts,  and  especially  the  courts  of  equity,26  have  disregarded  the  covering  of  the 
corporate  entity  in  search  of  the  real  party  at  interest,27  still  there  are  few  cases 
where  justice  could  not  have  been  done  by  adhering  to  established  legal  prin- 
ciples.28 This  tendency  to  disregard  so  sound  a  legal  conception  often  works 
injustice.29  Nothing  is  more  firmly  established  than  the  proposition  that  a  per- 
son cannot  use  the  corporate  form  to  escape  existing  liabilities,30  or  work  a 
fraud,31  or  to  violate  a  statute.32  But  corporations  cannot  make  use  of  in- 
dividuals any  more  than  one  individual  can  make  use  of  another  to  evade  the 
provisions  of  a  statute.33  If,  in  the  instant  case,  the  plaintiff  is  deliberately 
concealing  his  nationality  behind  the  corporate  form,  he  is  making  use  of  a  de- 
vice which  has  never  been  countenanced,  and  to  prevent  which  it  is  entirely 
unnecessary  to  treat  his  stock  holdings  as  an  interest  in  land.  The  same  result 
could  also  have  been  reached  by  an  even  simpler  process.  Section  3 34  of  the 
Statute  in  question  specifically  forbids  an  alien  to  acquire  or  possess  stock  in  a 
corporation  which  owns  agricultural  land.  No  reason  suggests  itself  for  the  dis- 
regard  of  this   section. 

The  instant  case  is  but  another  example  of  the  anxiety  of  the  courts  in 
modern  times  to  deal  with  the  corporate  entity  theory  as  a  fiction  to  be  disre- 
garded at  will.  So  long  as  the  legislature  permits  incorporation  and  gives  to 
this  artificial  being  of  its  creation  distinct  rights  and  liabilities,  there  seems  to 
be  no  more  of  a  fiction  involved  than  in  the  case  of  any  other  right  created  by  legis- 
lative action.  When  corporations  are  used  by  individuals  to  defeat  justice  the 
guilty  parties  can  be  just  as  readily  reached  as  though  a  natural  person  had  been 
used  for  the  same  end.  To  say  that  the  corporate  entity  exists  for  certain  pur- 
poses and  not  for  others  can  lead  only  to  confusion  and  uncertainty. 

26  See  In  re  McCarthy  Portable  Elevator  Co.  (D.  C.  1912)  196  Fed.  247,  251, 
aff'd  (C.  C.  A.  1913)  201  Fed.  923. 

27  Joseph  R.  Foard  Co.  v.  State  of  Maryland   (C.  C.  A.  1914)   219  Fed.  827. 

28  See  Canfield,  The  Scope  and  Limits  of  the  Corporate  Entity  Theory  (1917) 
17  Columbia  Law  Rev.  128. 

29  See  In  re  Rieger,  Kapner  &  Altmark  (D.  C.  1907)  157  Fed.  609,  where 
the  court  preferred  one  set  of  innocent  creditors  to  another. 

3°  York  Mfg.  Co.  v.  Brewster   (C.  C.  A.  1909)    174  Fed.  566. 
^McCaskill  Co.  v.  United  States  (1910)  216  U.  S.  504,  30  Sup.  Ct.  386. 

32  Ford  v.  Chicago  Milk  Shippers'  Ass'n  (1895)  155  111.  166,  39  N.  E.  651; 
United  States  v.  Milwaukee  Refrigerator  Transit  Co.   (D.  C.  1905)    142  Fed.  247. 

33  United  States  v.  Munday   (1911)  222  U.  S.  175,  32  Sup.  Ct.  53. 
34Cal.  Codes  &  Gen.  Laws    (Cons.  Supp.   1921)   p.  923. 
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Statutes  Regulating  Aviation. — The  extended  use  of  flying  machines  in 
the  past  few  years  has  created  a  need  for  the  regulation  and  supervision  of  the 
use  of  aircraft.  Several  state  legislatures  have  recently  enacted  statutes 1  de- 
signed to  fill  the  need  by  remedying  the  more  flagrant  abuses.  Confronted 
with  practically  the  same  problems,  the  states  adopted  substantially  similar  regu- 
lator}- legislation.  The  provisions  of  the  different  statutes  may  be  conveniently 
grouped  under  four  heads:  (1)  those  providing  for  the  registration  of  air- 
craft; (2)  those  providing  for  the  licensing  of  operators;  (3)  those  regulating 
flying  over  populated  areas ;    (4)   those  restricting  stunt  flying. 

All  the  statutes  but  that  of  Minnesota  provide  for  annual  registration 2  and 
the  display  of  the  registration  number.  In  California  and  Connecticut  the  letters 
must  be  at  least  three  feet  in  height  while  the  other  states  insist  only  that  the 
figures  be  conspicuously  displayed.  In  addition,  Connecticut  provides  that  the 
number  must  be  distinguishable   from  the  ground  at  a  reasonable  height. 

Licenses  to  operate  are  usually  granted  by  the  same  office  or  board  that 
grants  the  certificates  of  registration.3  The  minimum  age  for  licensed  operators 
varies  from  18  years  in  Oregon  to  21  years  in  Connecticut.  An  exception  is 
usually  made  in  the  case  of  an  unlicensed  operator  in  the  company  of  one  who 
has  been  licensed.  He  is  permitted  to  pilot  the  aeroplane  but  the  licensed 
operator  is  responsible  for  the  violation  of  any  of  the  provisions  of  the  act. 
Former  military  or  naval  pilots  are  either  permitted  to  fly  without  licenses  or 
are  granted  licenses  without  examination.  The  provisions  regulating  non-resi- 
dents vary.  In  California  a  non-resident  may  fly  without  a  license  providing  he 
gets  special  permission  for  exhibition  flights.  A  non-resident  may  pilot  an  air- 
craft in  Connecticut  for  not  more  than  thirty  days  a  year  if  he  has  complied 
with  the  laws  of  the  state  of  his  residence,  providing  that  state  has  a  licensing 
system.  Non-residents  of  Kansas  may,  if  they  have  complied  with  the  laws  of 
the  state  of  their  residence,  pilot  aircraft  in  the  state  for  any  but  commercial 
purposes  for  not  more  than  thirty  days  at  a  time.  Connecticut  and  California 
grant  licenses  of  three  classes,  viz.,  those  for  (1)  spherical  or  free  balloons,  (2) 
dirigible  balloons,  (3)  heavicr-than-air  machines,  and  thus  assure  a  more  special- 
ized knowledge  on  the  part  of  the  different  types  of  aeronauts. 

Practically  all  of  the  statutes  4  regulate  flying  over  populated  areas.  A  safe 
altitude  is  generally  defined  as  one  sufficiently  high  to  permit  the  air-craft  to 
glide  at  all  times  to  an  unobstructed  place.  Exceptions  are  made  for  the  be- 
ginning and  end  of  a  flight  and  in  the  case  of  fog  or  a  forced  landing,  but  at 
all  other  times,  such  altitude  is  prescribed  as  the  lowest.  Several  of  the  statutes 
also  specifically  require  a  general  minimum  expressed  in  feet.5 

iCal.,  Stat.  1921,  c.  783;  Conn.,  Acts.  1921,  c.  207,  amending  Gen.  Stat. 
(1018)  c.  176;  Kan.,  Laws  1921,  c.  264;  Me,  Laws  1921,  c.  161;  Minn,  Laws 
1921,  c.  433;  Ore,  Laws  1921,  c.  45  and  49. 

The  framing  of  a  uniform  act  was  discussed  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws  at  its  thirty-second  annual  conference. 
See    (1922)   28  Case  and  Comment  262. 

-  In  Connecticut  registration  is  effected  with  the  Commissioner  of  Motor 
Vehicles;  in  California  with  the  superintendent  of  the  Motor  Vehicle  Department: 
in  i  in^'on  with  State  Board  of  Aeronautics;  in  Maine  with  the  Secretary  of 
State,   or  tin:   Army  and   Navy  Board ;   in   Kansas  with  the   State  Aircraft   Board. 

3  The  exceptions  are  Oregon  and  Maine  in  both  of  which  states  the  Secre- 
tary of  State  alone  is  given   this  power.  4  Except    Maine. 

6  Connecticut,   Minnesota  and  Kansas. 
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Some  states  are  more  strict  than  others  in  the  regulation  of  acrobatic  aero- 
nautics. For  example,  the  Connecticut  statute  provides  that  there  is  to  be  no 
stunt  flying  except  over  a  known  or  recognized  field,  in  Maine  an  aircraft  may 
not  be  operated  over  buildings,  persons  or  animals  in  such  a  manner  as  to  en- 
danger the  life  of  the  pilot  or  the  safety  of  those  below,  while  in  California 
aerial  acrobatics  are  prohibited  at  an  altitude  of  less  than  1500  feet,  over  popu- 
lated districts  and  over  an  enclosure  at  an  exhibition,  that  is  not  closed  to 
spectators.  The  Connecticut  and  Kansas  statutes  prohibit  the  dropping  of  any 
matter  except  over  places  established  for  the  purpose,  and  the  former  has  an 
unique  provision  giving  lighter-than-air  aircraft  the  right  of  way  over  aereo- 
planes  and  requiring  that  aircraft  turn  to  the  right  in  passing  one  another. 


Rights  of  Savings  Department  Depositors  against  General  Assets  of  a 
Trust  Company  under  a  Statute  Making  Them  Secured  Creditors  as  to 
Specific  Assets. — By  statute  in  Massachusetts]  the  deposits  in  the  savings  de- 
partment of  a  trust  company  and  the  investments  made  with  them  are  to  be 
appropriated  solely  to  the  payment  of  such  deposits  and  shall  not  be  mingled 
with  other  funds  or  entered  in  the  same  accounts.  The  capital  stock  of  such 
company  with  the  liabilities  of  the  stockholders  thereunder  is  held  as  security 
for  the  payment  of  the  deposits  and  in  addition  to  this  statutory  security  the 
persons  making  such  deposits  have  an  equal  claim  with  the  other  creditors  upon 
the  capital  and  other  property  of  the  corporation.  In  a  recent  case 2  the  Com- 
missioner of  Banks,  liquidating  an  insolvent  trust  company,  petitioned  the  court 
for  authority  to  pay  the  savings  department  depositors  out  of  commercial  de- 
partment funds  on  the  face  of  the  several  claims  without  deduction  of  the  value 
of  the  security,  whether  realized  or  not.  The  court  refused  to  grant  the  author- 
ity requested  and  held  that  the  savings  bank  depositors  could  share  with  the 
general  creditors  only  for  the  balance  of  their  claims  after  deducting  the  value 
of   the   property   specially   appropriated    for   their   security. 

The  case  raised  a  question  of  statutory  interpretation  that  has  long  troubled 
the  courts.  What  is  the  content  and  nature  of  this  "equal"  claim  upon  the 
other  assets  that  is  given  to  the  secured  creditors?  The  answer  to  this  question 
depends  on  the  extent  to  which  a  secured  creditor  may  also  consider  himself 
a  general  creditor.  Two  basically  different  solutions  present  themselves.3  Either 
he  can  (1)  realize  on  the  security  or  deduct  its  value  and  prove  for  or  collect 
dividends  upon  the  remainder  of  the  claim,4  or  (2)  prove  for  the  entire  claim 
as  of  the  time  of  insolvency  or  of  the  time  of  the  filing  of  the  proof  of  claim, 
and  use  the  security  to  cover  the  deficit,  returning  any  surplus.5  The  former 
rule  has  been  embodied  in   several  state  insolvency  statutes.0     It  is  also  the  rule 


i  Mass.  Gen.  Laws   (1921)   c.  172,  §§  60-64. 

2  Petitions  of  Allen,  Commissioner  of  Banks   (Mass.  1922)    136  N.  E.  269. 

3  In  Merrill  v.  National  Bank  of  Jacksonville  (1899)  173  U.  S.  131,  135,  19 
Sup.  Ct.  360,  the  four  different  rules  dealing  with  the  rights  of  creditors  hold- 
ing collateral  security  in  the  distribution  of  insolvent  estates,  are  listed.  The 
rules  differ  as  they  are  based  upon  one  or  the  other  of  the  two  views  pre- 
sented. 

4  Merchants'  National  Bank  v.  Eastern  R.  R.  (1878)  124  Mass.  518;  Butler 
v.  Commonwealth  Tobacco  Co.   (1908)  74  N.  J.  Eq.  423,  70  Atl.  319. 

5  Merrill  v.  National  Bank  of  Jacksonville,  supra,  footnote  3;  People  v. 
Remington  (1890)  121  N.  Y.  328,  24  N.  E.  793.  But  in  interpreting  N.  Y.,  Laws 
1914,  c.  36,  §  15  (Debtor  and  Creditor  Law,  §  15)  the  contrary  was  held  in  the 
case' of  a  general  assignment.  Matter  of  Victor  (1917)  101  Misc.  317,  166  X.  Y. 
Supp.  1018;  aff'd  (1918)  224  N.  Y.  707,  121  N.  E.  896. 

6  Many  such  statutes  have  been  passed  and  the  following  will  serve  as  ex- 
amples:  Cal.,  Stat.  1895,  c.  143,  §  48;  Me.,  Laws  1878,  c.  74,  §  24;  Conn.,  Acts 
1853,  c.  60,  §  19. 
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under  the  Federal  Bankruptcy  Act  of  1898  7  which  provides  that :  "The  value  of 
securities  held  by  secured  creditors  shall  be  determined  .  .  .  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims  and  a  dividend  shall  be  paid 
only  on  the  unpaid  balance."  The  latter  rule  has  frequently  been  called  the 
"equity"  rule  to  distinguish  it  from  the  former  termed  the  "bankruptcy"  rule. 
Where  slate  statutes  have  provided  only  for  ratable  or  pro  rata  distribution  of 
insolvents'  or  decedents'  estates,  the  courts  have  frequently  permitted  a  secured 
creditor  to  receive  dividends  on  his  entire  claim  at  the  time  of  insolvency,8  or  at 
the  time  of  proving  the  claim.9 

A  problem  somewhat  similar  to  that  of  the  principle  case  arose  in  New 
Hampshire10  under  a  statute11  of  less  precise  terms.  The  question  discussed  was 
the  existence  of  any  claim  at  all  on  the  part  of  the  savings  bank  depositors  as 
against  the  general  assets,  and  the  court  held  that  such  a  claim  existed  for  the 
amount  of  any  deficit.  But  the  contention  that  they  ought  to  have  had  a  claim 
for  the  full  amount  of  their  deposits  seems  never  to  have  been  urged.12  In  an 
early  Massachusetts  case13  involving  the  distribution  of  the  assets  of  the  insolvent 
estate  of  a  decedent  under  a  statute  providing  for  a  settlement,14  "in  proportion 
to  the  sums  to  them  (the  creditors)  respectively  due  and  owing,"  secured 
creditors  were  obliged  to  deduct  the  value  of  their  security  and  prove  only  for 
the  balance.  The  later  decisions  of  that  state 15  have  consistently  upheld  that 
principle  which  the  court  had  no  trouble  in  reading  into  the  broad  terms  of  the 
statute. 

7  30  Stat.  560,  U.  S.  Comp.  Stat.  (1916)  §  9641h. 

8  Kellogg  &  Co.  v.  Miller  (1892)  22  Ore.  406,  30  Pac.  229;  Paddock  v.  Bates 
(1886)  19  111.  App.  470;  aff'd,  Matter  of  Bates  (1886)  118  111.  524,  9  N.  E.  257; 
Allen  v.  Danielson  (1887)  15  R.  I.  480,  8  Atl.  705,  reversing  Knowles,  Petitioner 
(1880)    13  R.  I.  90. 

9  In  re  Barned's  Banking  Co.  (1868)  L.  R.  3  Ch.  Ap.  769.  But  this  was 
superseded  by  Judicature  Act  of  1875,  §  lOf,  which  expressly  adopts  the  Bank- 
ruptcy rule. 

10  Bank  Commissioners  v.  Security  Trust  Co.  (1908)  75  N.  H.  107,  71  Atl. 
377. 

11 N.  H.  Pub.  Stat.  (1901)  c.  165,  §  18,  which  provided  that  "Trust  com- 
panies .  .  .  receiving  such  deposits  .  .  .  shall  conduct  the  business  as  a 
separate  department  and  that  department  shall  be  amenable  to  the  laws  governing 
savings  banks." 

12  See  also  Lippitt  v.  Thames  Loan  &  Trust  Co.  (1914)  88  Conn.  185,  192, 
90  Atl.  369.     Conn.  Gen.  Stat.   (1918)   c.  200,  §  3928. 

™Amory  v.   Francis    (1820)    16   Mass.   308. 

14  Mass.,  Acts  1784,  c.  2. 

15  See  Hale  v.  Leatherbee  (1900)  175  Mass.  547,  548,  56  N.  E.  562,  and  cases 
there  cited. 


REGENT  DECISIONS 

Contracts— Apprenticeship— Rescission— Injunction.— The  plaintiff,  who  had 
made  an  indenture  of  apprenticeship  with  the  defendant  to  be  instructed  in  the 
art  of  motion  picture  acting,  brought  an  action  in  equity  for  the  cancellation  of 
this  instrument,  and  an  injunction  to  restrain  the  defendant  from  interfering 
with  the  disposition  of  her  services.  The  indenture  had  been  drawn  up  in  strict 
conformity  with  the  law.  On  motion  for  relief  pendente  lite,  held,  motion  de- 
nied.   Langhanke,  etc.  v.  Durant  (Sup.  Ct,  Sp.  T.  1922)  67  N.  Y.  L.  J.  1912. 

An  apprentice  is  a  person  bound  by  a  writing  to  serve  a  master  for  the  pur- 
pose of  learning  some  art  or  craft  in  which  the  master  is  bound  to  instruct  him. 
1  Bl.  Comm.  *426;  see  Delaware,  L.  &  W.  R.  R.  v.  Petrowsky  (C.  C.  A.  1918) 
250  Fed.  554,  561.  The  test  of  apprenticeship  is  the  intention  of  the  parties;  the 
fact  that  a  trade  is  to  be  taught  is  not  conclusive.  See  James  v.  Krauth  (1910) 
26  T.  L.  R.  240,  241.  If  there  is  no  obligation  to  teach  a  trade,  it  is  a  simple  con- 
tract for  services.  Cain  v.  Garner  (1916)  169  Ky.  683,  185  S.  W.  122.  A  con- 
tract of  apprenticeship  is  an  exception  to  the  rule  that  an  infant's  con- 
tract may  be  avoided  by  him.  O'Connor  v.  Simonson  (1900)  24  Pa.  Co.  576. 
Though  at  common  law  a  parent  could  bind  an  infant  child  as  apprentice,  by 
statute  the  infant  may  be  required  to  join.  See  People  ex  rel.  Wehle  v.  Weissen- 
bach et  al.  (1875)  60  N.  Y.  385,  391.  Under  such  a  statute  the  tender  age  of 
the  infant  at  the  time  of  entering  the  apprenticeship  does  not  vitiate  the  in- 
denture. See  People  ex  rel.  Barbour  v.  Gates  (1870)  43  N.  Y.  40,  45.  But  when 
the  apprentice  becomes  of  age,  his  continuance  is  on  the  basis  of  a  contract  of 
employment  with  the  same  terms,  presumably,  as  the  apprenticeship.  Walton  v. 
Atcheson,  Topeka  &  Santa  Fe  R.  R.  (1906)  131  la.  423,  101  N.  W.  506.  These 
indentures  are  regulated  for  the  most  part  by  statutes.  In  the  instant  case,  since 
the  indenture  complied  strictly  with  N.  Y.  Dom.  Rel.  Law  (1916)  §  122,  since  it 
was  the  intention  of  the  parties  to  enter  into  a  contract  of  apprenticeship  and 
as  there  was  no  fraud,  the  contract,  though  unusual  in  modern  times,  seems 
valid  and  the  decision  correct. 

Contracts — Beneficiaries — Contract  Between  Plaintiff  and  Third  Person  as  a 
Defense. — In  an  action  on  promissory  notes,  the  maker's  defense  was  that  his  sons 
had  given  the  plaintiff  their  notes  in  consideration  of  his  promise  to  them  to  re- 
turn the  notes  now  sued  upon  to  the  defendant,  and  that  subsequently,  on  learning 
of  this  agreement,  the  defendant  assented  to  it.  Held,  for  the  plaintiff,  on  the 
ground  that,  since  the  defendant  did  not  assent  until  after  the  agreement  was  made, 
there  was  not  a  valid  novation.  Emerson-Brantingham  Implement  Co.  v.  Saitryer 
(Mo.  1922)  242  S.  W.  1007. 

Missouri  formerly  followed  the  old  New  York  rule  that  a  beneficiary  of  a 
contract  could  not  sue  on  it  unless  the  promisor  had  undertaken  to  perform  a  con- 
tract obligation  owed  by  the  promisee  to  the  third  party.  Vrooman  v.  Turner 
(1877)  69  N.Y.  280;  see  Devers  v.  Howard  (1898)  144  Mo.  671,  677,  46  S.  W.  625. 
On  the  other  hand,  some  jurisdictions  do  not  allow  a  recovery  in  such  cases, 
Adams  v.  Kuehn  (1888)  119  Pa.  St.  76,  13  Atl.  184  Bank  v.  Grand  Lodge  (1878)  98 
U.  S.  123,  but  allow  a  recovery  by  a  third  person,  if  the  contract  was  solely  for  his 
benefit.  Ferris  v.  American  Brewing  Co.  (1900)  155  Ind.  539,  58  N.  E.  701;  see 
Adams  v.  Kuehn,  supra,  85;  (1910)  10  Columbia  Law  Rev.  765,  766.  Under  the  for- 
mer Missouri  law,  a  defendant  could  not  plead,  as  a  defense,  a  contract  made  for 
his  benefit  when  there  was  no  contract  duty  between  the  promisee  and  the  bene- 
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ficiary.  Armstrong  v.  School  District  Xo.  3  (1887)  28  Mo.  App.  169.  But  the 
doctrine  of  Vrooman  v.  Turner,  supra,  is  no  longer  strictly  adhered  to  in  its  own 
jurisdiction,  see  Seaver  v.  Ransom  (1918)  224  N.  Y.  233,  237,  120  N.  E.  639,  and  is 
no  longer  law  in  Missouri.  Crone  v.  Stindc  (1900)  156  Mo.  262,  55  S.  W.  863, 
56  S.  \V.  907.  Missouri  now  allows  the  beneficiary  to  recover  if  the  promisee's 
sole  object  in  making  the  contract  was  the  benefit  to  the  third  person.  Gate  City 
Xat.  Bank  v.  Chick  (1913)  170  Mo.  App.  343,  156  S.  W.  743.  And,  provided  he 
afterwards  adopts  it,  he  need  not  have  known  of  the  contract  at  the  time  it  was 
made.  See  Beattie  Mfg.  Co.  v.  Clark  (1907)  208  Mo.  89,  106  S.  W.  29.  Since 
the  defendant  in  the  instant  case  could  have  sued  on  the  contract,  it  would  seem 
that  he  should  have  been  allowed  to  plead  it  as  a  defense.  See  Chicago,  B.  &  Q.  R. 
Co.  v.  Bell  (1895)  44  Neb.  44,  53,  62  X.  W.  314;  3  Williston,  Contracts  (1920) 
§1860.  This  would  avoid  circuity  of  action.  Cf.  Phelps  v.  Johnson  (N.  Y.  1811) 
8  Johns.  54. 

13a mages — Wrongful  Death — Loss  of  Income  Derived  From  Gambling.— The 
plaintiff's  husband  was  killed  in  a  railroad  wreck.  The  widow  sues,  claiming  in 
part,  as  a  measure  of  damages,  loss  of  mcome  from  gambling  by  deceased.  On 
exception  to  a  charge  that  such  was  a  proper  element  of  damages,  held,  reversible 
error.     Heed  v.  Gummere  (Ind.  1922)    136  N.  E.  5. 

Under  the  Wrongful  Death  Statute  of  Indiana,  an  action  may  be  maintained 
if  the  decedent  might  have  maintained  an  action  had  he  lived.  Ind.  Ann.  Stat. 
(Burns,  1914)  §  285.  The  damages  are  to  be  measured,  inter  alia,  by  the  earning 
capacity  of  the  deceased  during  his  lifetime.  Pittsburg  C.  C.  &  St.  L.  Ry.  v.  Burton 
(1894)  139  Ind.  357,  37  X.  E.  150.  But  there  can  be  no  recovery  for  the  interrup 
tion  of  an  unlawful  business.  Young  v.  Stevenson  (1905)  75  Ark.  181,  86  S.  W. 
1000.  And  though  the  widow  is  an  innocent  party,  she  can  not  recover  on  the 
basis  of  the  expected  profits  from  an  illegal  occupation.  By  the  weight  of  au- 
thority, the  court  will  not  speculate  upon  a  future  income  from  continuous  crimi- 
nal activity.  Murray  v.  Interurban  St.  Ry.  (1907)  118  App.  Div.  35,  102  N.  Y. 
Supp.  1026;  Raynor  v.  Valentin  Blatz  Brewing  Co.  (1898)  100  Wis.  414,  76  N.  W. 
343;  contra,  Bailey  v.  Bailey  (Va.  1871)  21  Gratt.  43.  An  innocent  tenant  in  com- 
mon has  been  allowed  an  accounting  of  the  profits  of  an  illegal  business.  Daniel 
v.  Daniel  (1921)  116  Wash.  82,  198  Pac.  728.  But  in  that  case  the  wrong  was 
completed,  and  there  was  no  need  for  a  presumption  of  continuance  in  crime. 
Gambling  profits  have  been  considered  in  estimating  the  amount  of  alimony. 
Bailey  v.  Bailey,  supra.  But  this  exception  may  be  explained  on  the  ground  that 
the  deviation  from  the  rule  operated  to  punish  the  criminal,  whereas  in  the  instant 
case  an  exception  would  operate  merely  as  a  benefit  to  the  criminal's  family.  Yet 
in  King  v.  King  (1907)  79  Neb.  852,  113  N.  W.  358,  the  court  more  properly  said, 
"We  are  not  prepared  to  hold  that  precarious  gains  from  immoral  and  prohibited 
occupations,  are  evidence  of  any  earning  capacity  at  all."  The  instant  case  would 
seem  to  be  one  in  which  public  policy,  though  well  established,  does  not  work  sub- 
stantial justice  to  the  widow. 

Decf.it — Statitf.  of  Frauds  as  a  DEFENSE. — The  defendant  orally  agreed  with  the 
plaintiffs  to  lease  certain  premises  for  five  years,  promising  to  give  a  written  lease 
later.  He  was  unable  to  do  so  because  of  a  prior  lease  which  he  had  fraudulently 
concealed.  In  an  action  of  deceit  for  damages  suffered  in  reliance  on  the  mis- 
representation, held,  for  the  plaintiff;  the  parol  lease  was  admissible  as  evidence  of 
the  transaction.     Nanos  v.  Harrison  (Conn.  1922)   117  Atl.  803. 

A  contract  voidable  under  the  Statute  of  Frauds  may  be  shown  in  evidence 
where  the  action  is  not  on  the  contract.  Man  v.  Ray  (1894)  151  111.  340,  37  N.  E 
1029.     A  third  party  who   fraudulently  induces  a  breach  of  a  parol   agreement  is 
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held  liable  by  most  courts,  though  the  contract  was  unenforceable  under  the 
Statute  of  Frauds.  Rice  v.  Manley  (1878)  66  N.  Y.  82;  see  (1910)  10  Columbia 
Law  Rev.  678;  contra,  Davidson  v.  Oakes  (1910)  60  Tex.  Civ.  App.  60,  128  S.  W. 
944.  The  instant  case,  however,  raises  the  question  whether  the  defendant  should 
be  liable  in  tort  when,  had  there  been  no  prior  lease,  he  would  not  be  liable  in 
contract.  No  liability  attaches  to  an  agent  for  misrepresenting  his  authority  when 
the  contract  he  makes  would  not  bind  his  principal  because  oral.  Dung  v.  Parker 
(1873)  52  N.  Y.  494.  But  in  such  cases  there  is  no  misrepresentation  of  the  prin- 
cipal's power  to  enter  into  the  particular  contract,  and  the  agent  would  be  an- 
swerable in  tort  for  a  fraudulent  collateral  undertaking.  See  Thilmany  v.  Iowa 
Paper  Bag  Co.  (1899)  108  Iowa  357,  361,  79  N.  W.  261;  Lamn  v.  Port  Deposit 
Homestead  Ass'n  (1878)  49  Aid.  233,  240.  The  instant  case  is  analogous  to  ac- 
tions against  infants  for  misrepresenting  their4  age,  whereby  the  plaintiff  is  in- 
duced to  sell  goods  on  credit.  By  the  weight  of  authority  in  this  country  the 
defense  of  infancy  will  not  avoid  the  defendant's  liability  in  tort.  Rice  v.  Boyer 
(1886)  108  Ind.  472,  9  N.  E.  420;  see  Smith,  The  Law  of  Frauds  (1907)  §296; 
contra.  Slat  on  v.  Barry  (1900)  175  Mass.  513,  56  N.  E.  574.  In  the  instant  case 
the  plaintiffs  are  not  seeking  to  enforce  the  parol  agreement.  Their  action  is  based 
on  positive  fraud.  Recovery  in  such  a  case  cannot  open  the  way  to  abuses  against 
which  the  statute  is  directed  because  it  allows  compensation  only  for  actual  loss 
sustained.  Where  a  case  on  all  fours  with  the  instant  case  came  up  in  Mississippi 
the  court  allowed  recovery.  Welch  v.  Lawson  (1856)  32  Miss.  170.  It  is  sub- 
mitted that  "the  right  not  to  be  led  by  fraud  to  change  one's  situation  is  anterior 
to  and  independent  of  the  contract,"  see  National  Bank  &  Loan  Co.  v.  Petrie 
(1903)  189  U.  S.  423,  425,  23  Sup.  Ct.  512,  and  the  defense  of  the  Statute  of 
Frauds  was  properly  disallowed  in  the  instant  case. 

Eighteenth  Amendment — National  Prohibition  Act — Foreign  Ships — Amer- 
ican Ships.- — Several  foreign  steamship  companies  sought  an  injunction  against  the 
confiscation  from  foreign  ships  within  United  States  territorial  waters  of  sealed 
liquors  destined  for  the  use  of  passengers  and  crew  at  sea.  Held,  injunction  denied, 
since  the  carriage  of  liquors  in  question  is  illegal  transportation  within  the  inhibi- 
tion of  the  National  Prohibiton  Act.  Cuuard  S.  S.  Co.  et.  al.  v.  Mellon  et  al.  (D.  C. 
S.  D.  N.  Y.  1922)  68  N.  Y.  L.  J.  341. 

An  American  steamship  line  sought  an  injunction  pendente  lite  on  the  same 
grounds  and  also  against  any  imposition  of  penalties  for  selling  liquor  on  the  high 
seas  or  in  foreign  ports.  Held,  ships  of  American  registry  are  American  territory 
within  the  meaning  of  §  3  of  the  Act  whether  on  the  high  seas  or  in  foreign  ports. 
Intermit.  Mercantile  Marine  Co.  v.  Stewart  (D.  C.  S.  D.  N.  Y.  1922)  68  N.  Y.  L.  J. 
495. 

Ship  stores  have  always  been  considered  part  of  the  ship's  equipment  and  are 
exempt  from  payment  of  duties.  See  (1894)  21  Opin.  Atty.  Gen.  92;  (1799)  1  Stat. 
661,  U.  S.  Comp.  Stat.  (1916)  §  6603;  Tariff  Act  of  1922,  §  446.  They  are  mani- 
fested separately  from  the  cargo.  1  Stat.,  supra;  Tariff  Act,  supra,  §  432.  They 
include  intoxicating  liquors  for  beverage  purposes  for  both  passengers  and  crew. 
(1799)  1  Stat.  650,  U.  S.  Comp.  Stat.  (1916)  §  6592;  The  Satellite  (D.  C.  1910)  188 
Fed.  717;  The  Perm  (C.  C.  A.  1921)  273  Fed.  990  (semblc)  ;  see  U.  S.  v.  23  Coils  of 
Cordage  (U.  S.  1832)  Gilp.  299,  304.  After  the  Eighteenth  Amendment,  until 
October  1922,  liquors  in  ship  stores  were  exempted  from  the  operation  of  the  Act. 
See  (1919)  37  Treas.  Dec.  287;  (1920)  32  Op.  Atty.  Gen.  96;  U.  S.  v.  254  Bottles 
(D.  C.  1922)  281  Fed.  247,  248  (as  to  foreign  ships,  not  as  to  American  ships).  It 
seems  that  no  general  law  has  ever  been  applied  to  them ;  they  have  been  controlled 
solely  by  specific  mention  in  the  laws  and  rulings  supra.  They  are  not  mentioned 
expressly  in  the  Eighteenth  Amendment  or  in  the  National  Prohibition  Act.    There- 
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fore,  it  would  seem  that  this  Act,  in  spite  of  the  stipulation  in  §  3  that  it  shall  be 
liberally  construed,  should  not  be  applied  to  them.  It  can  scarcely  be  said  that 
the  policy  of  the  Act  is  to  regulate  the  consumption  of  liquors  by  foreigners 
abroad.  Yet  such  would  be  the  effect  of  prohibiting  liquors  in  ship  stores  for 
consumption  by  foreign  passengers  and  crews  on  the  high  seas.  Such  an  interpre- 
tation would  involve  obvious  and  serious  questions  of  the  conflict  of  laws  and  the 
comity  of  nations.  But,  assuming  that  the  Act  does  so  apply,  it  seems  that  American 
ships  on  the  high  seas  are  not  included  within  the  scope  of  the  operation  of  the 
Amendment  or  of  the  supplemental  Acts.  In  both  instances  the  words  used  are 
"territory  subject  to  the  jurisdiction"  of  the  United  States.  (1919)  40  Stat.  1941, 
U.  S.  Comp.  Stat.  (Supp.  1919)  §  2768;  (1922)  30  Fed.  Stat.  Sup.  130.  The  use  of 
the  fiction  of  the  territorial  character  of  vessels  would  involve  difficult  situations  in 
foreign  ports  in  view  of  the  laws  of  some  European  countries  requiring  that  a  ration 
of  liquor  shall  be  served  to  the  crews  of  all  vessels. 

Evidence — Admission  By  Silence. — In  a  prosecution  for  rape,  the  state  offered 
evidence  that  after  the  mother  of  the  prosecutrix,  in  the  presence  of  the  defend- 
ant's wife,  had  accused  the  defendant  and  he  had  denied  the  accusation,  the  wife 
said  that  she  knew  he  was  guilty,  and  that  she  had  heard  of  his  doing  such 
things  before.  Held,  one  justice  dissenting,  that  the  defendant's  failure  to  re- 
peat his  denial  was  not  an  admission,  and  the  evidence  offered  was  inadmissible. 
People  v.   Countryman    (App.  Div.  4th  Dep't  1922)    195   N.   Y.   Supp.   728. 

Formerly,  in  practice,  all  statements  made  in  a  party's  presence  were  received 
in  evidence  against  him  as  an  admission,  on  the  maxim  that  silence  gives  consent. 
This  rule,  however,  is  logically  subject  to  qualifications,  which  are  now  generally 
recognized.  See  2  Wigmore,  Evidence  (1904)  §  1071.  Statements  made  in  the 
presence  of  the  accused  may  be  shown  in  evidence,  only  when  they  are  of  a 
character  naturally  calling  for  a  reply,  and  when  his  failure  to  deny  them 
would  be  an  implied  admission  of  their  truth.  Vinson  v.  State  (1914)  10  Ala. 
App.  61,  64  So.  639.  Such  statements  are  always  to  be  received  with  caution, 
Moore  v.  Smith  (Pa.  1826)  14  Serg.  &  R.  388,  especially  when  they  are  made, 
not  by  a  party  to  the  controversy,  but  by  a  stranger.  Larry  v.  Sherburne  (1861) 
84  Mass.  34.  In  the  instant  case,  the  wife  knew  nothing  about  the  crime  charged, 
and  the  defendant  having  already  denied  the  accusation,  may  not  have  felt 
called  upon  to  repeat  his  denial.  Evidence  of  the  commission  of  criminal  acts 
other  than  the  particular  ones  charged  in  the  indictment  is  generally  inad- 
missible. People  v.  Buffom  (1915)  214  N.  Y.  53,  108  N.  E.  184.  Accordingly,  the 
defendant's  failure  to  deny  his  wife's  charges  of  other  acts  of  rape  was  not  ad- 
missible.    State  v.  Shuford  (1873)  69  N.  C.  486. 

Injunction — Specific  Performance — Liquidated  Damages. — The  defendant  con- 
tracted to  sell  all  his  cranberries  through  the  plaintiff  association,  and  not  to  sell 
to  anyone  else.  Damages  were  agreed  upon  at  the  rate  of  $1.00  per  box  for  each 
box  the  defendant  failed  to  sell  through  the  plaintiff.  The  plaintiff  asked  an  in- 
junction restraining  the  breach  of  the  contract.  Held,  injunction  granted.  Washing- 
ton Cranberry  Grower's  Ass'n  v.  Moore   (Wash.   1922)   204  Pac.  811. 

Where  there  is  a  contract  which  is  normally  within  equitable  jurisdiction  and 
a  forfeiture  is  provided  for  the  purpose  of  securing  its  performance,  equity  will 
grant  relief.  Koch  v.  Streutcr  (1905)  218  111.  546,  75  N.  E.  1049.  But  where  the 
contract  stipulates  that  the  obligpr  has  the  alternative  of  performing  the  contract 
or  paying  a  certain  amount  of  money  in  lieu  thereof,  the  obligee  is  left  to  his 
remedy  at  law.  See  Koch  v.  Streutcr,  supra,  552.  Whether  the  forfeiture  is  a 
penalty  to  enforce  performance  or  the  price  of  non-performance  is  to  be  gathered 
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from  a  consideration  of  the  object  and  purpose  of  the  whole  contract.  See  Di- 
amond Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473,  486,  13  N.  E.  419;  cf.  Dills  v. 
Doebler  (1892)  62  Conn.  366,  26  Atl.  398.  If  the  interpretation  is  doubtful  it  will 
be  considered  a  penalty.  See  Ayres  v.  Houston  (1920)  193  App.  Div.  145,  148,  183 
N.  Y.  Supp.  808.  The  purpose  of  marketing  associations  is  to  exclude  competition 
and  legal  damages  for  interference  would  be  speculative.  But  an  objection  that 
is  usually  urged  against  decreeing  specific  performance  in  this  type  of  contract  is 
that  exacting  and  continuous  supervision  is  necessary  to  enforce  the  decree.  Blue 
Point  Oyster  Co.  v.  Haagenson  (D.  C.  1913)  209  Fed.  278.  As  against  the  farmer, 
marketing  contracts  would  not  be  difficult  of  enforcement,  but  as  to  the  associa- 
tion, a  different  situation  obtains.  Specific  performance  will  not  be  decreed  unless 
there  is  mutuality  of  remedy  and  this  would  not  exist  unless  the  court  was  pre- 
pared to  compel  the  association  to  perform  had  the  parties  been  reversed.  See 
Marble  Co.  v.  Ripley  (U.  S.  1870)  10  Wall  339,  359.  However,  the  recent  tendency 
of  courts  of  equity  is  to  go  rather  far  in  compelling  performance.  Jones  v.  Parker 
(1895)  163  Mass.  564,  40  N.  E.  1044;  Village  of  Larchmont  v.  Larchmont  Park, 
Inc.  (1918)  185  App.  Div.  330,  173  N.  Y.  Supp.  32.  When  courts  of  equity  were 
first  struggling  for  recognition  they  refused  to  decree  specific  performance  where 
many  issues  were  raised,  because  of  fear  that  they  could  not  enforce  the  decree. 
See  Pound,  The  Progress  of  the  Law  (1919)  33  Harvard  Law  Rev.  420,  434.  But 
with  the  dignity  of  the  court  well  established  and  with  its  power  to  assess  costs 
and  punish  contempt,  the  real  reason  for  not  compelling  performance  has  dis- 
appeared. 

Injunction — Threatened  Sale— Tax  or  Penalty. — Pending  a  prosecution  of  the 
plaintiff  for  an  illegal  sale  of  liquor,  the  defendant,  an  internal  revenue  collector, 
assessed  the  plaintiff  with  a  certain  tax  on  such  sale,  and,  in  addition,  a  penalty 
authorized  by  the  National  Prohibition  Act,  Tit.  2,  §  35,  without  giving  the  plain- 
tiff a  hearing.  Upon  the  plaintiff's  refusal  to  pay,  the  defendant  threatened  seizure 
and  sale  of  his  property.  On  appeal  from  a  suit  to  enjoin  these  proceedings,  held, 
Mr.  Justice  Brandeis  and  Mr.  Justice  Pitney  dissenting,  injunction  granted.  Lipke 
v.  Ledcrer  (1922)  42  Sup.  Ct.  549. 

It  is  essential  to  due  process  of  law  that  before  a  tax  or  penalty  may  be  as- 
sessed the  tax  payer  must  be  given  a  fair  opportunity  for  a  hearing.  Central  of 
Georgia  Ry.  v.  Wright  (1907)  207  U.  S.  127,  28  Sup.  Ct.  47.  The  question  whether 
the  imposition  is  a  tax  or  a  penalty  depends  upon  the  intendment  of  the  statute. 
Bailey  v.  Drexel  Furniture  Co.  (1922)  42  Sup.  Ct.  449;  see  Dayton  Brass  Castings 
Co.  v.  Gilligan  (D.  C.  1920)  267  Fed.  872,  874.  If  it  is  intended  to  suppress  crime, 
the  imposition  is  regarded  as  a  penalty.  Helwig  v.  U.  S.  (1903)  188  U.  S.  605, 
23  Sup.  Ct.  427.  Where  it  is  in  the  nature  of  a  tax,  the  tendency  has  been  to  re- 
frain from  enjoining  its  collection,  in  order  to  facilitate  governmental  transactions. 
Nye,  Jenks  &  Co.  v.  Town  of  Washburn  (C.  C.  1903)  125  Fed.  817;  see  (1910)  10 
Columbia  Law  Rev.  564,  and  cases  cited.  Injunctions  against  collection  of  taxes 
are  now  prohibited  by  statute.  (1867)  14  Stat.  475,  U.  S.  Comp.  Stat.  (1916)  §  5947. 
But  the  language  of  the  statute  is  limited  to  taxes,  and  does  not  apply  to  pen- 
alties. Equity  will  grant  an  injunction  only  where  the  injury  threatened  will  be 
irreparable  or  where  there  is  no  adequate  remedy  at  law.  State  v.  Wood  (1900) 
155  Mo.  425,  56  S.  W.  474.  There  is  an  adequate  remedy  at  law  against  the  revenue 
collector  for  money  wrongfully  collected;  Abrast  Realty  Co.  v.  Maxwell  (D.  C. 
1913)  206  Fed.  333  (semble)  ;  hence  there  is  no  relief  in  equity.  Nye,  Jenks  &■ 
Co.  v.  Town  of  Washburn,  supra.  Thus,  in  the  instant  case,  an  injunction  to  re- 
strain the  collection  of  the  tax  is  clearly  forbidden  by  statute,  and  as  to  the  pen- 
alty there  is  an  adequate  remedy  at  law.     The  decision,  therefore,  despite  the  un' 
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constitutional  nature  of  the  assessment  proceedings,  seems  to  exceed  the  ordinary 
limits  of  equity  jurisdiction  and  the  bill  should  not  have  been  sustained. 

[nsurance  —  Location  of  Risk  —  Subrogation  —  Assignment.  —  The  complaint 
alleged  that  the  plaintiff  was  the  insurer  of  certain  goods  "while  contained"  in  a 
designated  warehouse,  that  the  defendant  railroad  company  negligently  set  fire 
to  the  goods  while  on  a  platform  adjacent  to  its  tracks,  and  that  the  plaintiff 
paid  the  loss  taking  a  formal  assignment  of  the  owner's  cause  of  action  against 
the  railroad.  The  court  below  sustained  the  defendant's  demurrer.  Held,  the 
plaintiff's  application  for  a  writ  (if  certiorari  in  the  intermediate  court  was  prop- 
erly denied.     Hartford  Insurance  Co.  v.  Payne  (Ga.  1922)   112  S.  E.  736. 

A  right  of  subrogation  exists  on  the  payment  of  a  loss  by  the  insurer  to  the 
insured.  Allen-Wright  Furniture  Co.  v.  Hines  (1921)  34  Idaho  90,  200  Pac.  8S9. 
The  right  exists  if  the  payment  was  made  by  the  insurance  company  on  a  rea- 
sonable belief,  or  to  avoid  a  doubtful  controversy,  though  actually  it  was  not 
liable.  Railway  Co.  v.  Fire  Ass'n  (1895)  60  Ark.' 325,  30  S.  W.  350;  Maryland 
Casualty  Co.  v.  Cherryvale  Gas  Co.  (1917)  99  Kan.  563,  162  Pac.  313;  Sun  Mut. 
Ins.  Co.  v.  Mississippi  Transportation  Co.  (C.  C.  18S3)  17  Fed.  919;  see  King  V. 
Victoria  Ins.  Co.  [1896]  A.  C.  250,  255.  Where  a  policy  insures  goods  while  con- 
tained in  a  designated  building  it  does  not  generally  cover  losses  occurring  while 
the  goods  are  elsewhere.  Green  v.  Liverpool,  etc.  Fire  Ins.  Co.  (1S94)  91  Iowa 
615,  60  N.  W.  189;  Liebenstein  v.  Aetna  Ins.  Co.  (1867)  45  111.  303.  In  the  in- 
stant case,  however,  the  facts  might  have  been  such  that  the  insured  in  an  action 
against  the  insurer  could  reasonably  have  urged  that  "in  the  warehouse"  in- 
cluded the  platform.  Cf.  Webb  v.  National  Ins.  Co.  (N.  Y.  1849)  2  Sandf.  497. 
In  a  few  states  there  are  statutes  to  the  effect  that  where  railroad  companies  are 
liable  for  damages  caused  by  sparks  from  their  engines,  they  are  entitled  to  the 
benefit  of  any  insurance  on  the  destroyed  property.  In  such  states,  of  course, 
the  insurers  cannot  be  subrogated  to  the  insured's  rights.  Farren  v.  Maine 
Central  R.  R.  (1914)  112  Me.  81,  90  Atl.  497.  No  such  statute  having  appeared 
in  the  instant  case,  it  would  seem  that  the  insurance  company  should  have  re- 
covered by  right  of  subrogation.  Moreover,  the  plaintiff  was  the  assignee  of  the 
insured's  cause  of  action.  A  tort  action  for  damage  to  property  is  assignable  in 
almost  all  jurisdictions.  Metropolitan  Ins.  Co.  v.  Day  (1920)  119  Me.  380,  111 
Atl.  429;  Stapp  v.  Madera  Canal  Co.  (1917)  34  Cal.  App.  41,  166  Pac.  823;  see 
Sayre  v.  Detroit  R.  R.  (1919)  205  Mich.  294,  314,  171  N.  W.  502;  contra,  Turk  v. 
Illinois  Cent.  R.  R.  (D.  C.  1912)  193  Fed.  252.  The  plaintiff  in  the  instant  case 
had  a  good  cause  of  action,  both  by  assignment  and  by  subrogation. 

Judgments — Liens — ASSIGNMENTS. — Edwards  held  a  judgment  against  the  de- 
fendant corporation  which  was  a  lien  upon  its  land.  The  corporation  was  in- 
debted to  the  defendant  Myers.  By  agreement  of  the  parties  the  corporation 
paid   Edwards  the  amount  of  his  judgment  and  Edwards  assigned  the  judgment 

lyers  as  security  for  his  debt.  Myers  later  advanced  money  to  the  corpora- 
tion in  further  reliance  upon  the  judgment  assigned  to  him.  Subsequently  the 
corporation  conveyed  the  land  to  the  plaintiff,  who  had  constructive  notice  of 
the  Edwards'  judgment  but  not  of  its  assignment,  for  a  cash  consideration.  The 
plaintiff  brought  this  action  to  cancel  the  judgment  lien.  Held,  bill  dismissed 
Lachner  v.  Myers  |  Wash.  1922)  208  Pac.  1095. 

Equity  will  not  permit  a  judgment  debtor,  by  paying  the  amount  of  the 
judgment  and  taking  an  assignment  of  it  to  himself  or  to  a  third  person,  to  get 
contributi  n  from  his  joint  tortfeasor;  Lillie  v.  Pennert  ( C.  C.  A.  1916)  232 
Fed.   104;   nor   from  bis  co-debtor   from   whom  he  is  not  entitled   to  contribution; 
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Snyder  v.  Malone  (1905)  124  Wis.  114,  102  N.  W.  354;  nor  to  prejudice  the 
rights  of  other  lien  creditors.  First  Nat.  Bk.  v.  Gibson  (1900)  60  Neb.  767,  84 
N.  W.  259;  Fowler  v.  Wood  (1888)  31  S.  C.  398,  10  S.  E.  93;  but  cf.  Howk  v. 
Kimball  (1830)  2  Blackf.  309.  However,  where  the  judgment  was  assigned  pur- 
suant to  an  agreement  whereby  the  assignee  lent  his  credit  to  the  debtor  to 
enable  him  to  pay  the  judgment,  it  is  enforceable  in  favor  of  the  assignee.  Har- 
beck  v.  Vanderbilt  (1859)  20  N.  Y.  395;  Patterson  v.  Clark  (1894)  96  Ga.  494,  23 
S.  E.  496.  It  is  generally  assumed  that  this  would  be  so  if  the  assignee  had  sup- 
plied the  money  under  a  similar  agreement.  See  Henry  &  Coatsworth  Co.  V. 
Halter  (1899)  58  Neb.  685,  696;  Patterson  v.  Clark,  supra,  496.  Effect  has  been 
given  in  a  common  law  court  to  an  agreement  between  the  parties  that  the  judg- 
ment be  kept  alive  after  payment  as  security  for  later  advances,  where  the  rights 
of  lien  creditors  were  not  involved.  Pierce  v.  Black  (1884)  105  Pa.  St.  342.  And 
where  the  judgment  creditor,  for  a  consideration  from  the  judgment  debtor, 
assigned  the  judgment  to  another  creditor  as  security  for  his  existing  debt,  the 
purchaser  at  the  foreclosure  of  a  junior  judgment  lien  on  land  of  the  same 
debtor  was  refused  an  injunction  against  execution  by  the  assignee.  Howk  v. 
Kimball,  supra.  In  the  instant  case,  as  well  as  in  Hozvk  v.  Kimball,  supra  it 
should  be  noted  that  the  decisions  can  only  be  sustained  on  the  assumption  that 
the  assignment  was  valid  at  law,  since  no  new  consideration  was  paid  by  the 
assignee.  It  is  questionable  whether  a  common  law  court  would  so  regard  the 
intention  of  the  parties  as  to  avoid  the  usual  effect  of  payment. 

Judgments — Res  Judicata — Demurrer  to  Formal  and  Substantial  Defects 
in  Complaint^ — In  an  action  to  quiet  the  title  to  realty,  the  defendants  pleaded 
res  judicata.  The  defendants  had  demurred  to  the  complaint  in  the  former  suit 
upon  several  grounds,  viz.,  the  court's  lack  of  jurisdiction  of  parties  and  subject 
matter,  defects  in  parties  plaintiff  and  defendant,  misjoinder  of  causes  of  action, 
and  failure  to  state  a  cause  of  action.  Judgment  on  demurrer  was  rendered  for 
the  defendants,  though  it  did  not  appear  upon  what  ground  the  court  had 
based  its  decision.  Held,  for  the  plaintiff.  The  appellate  court  felt  bound 
to  regard  the  former  decision  as  a  technical  one,  inconclusive  on  the  merits,  and 
consequently  not  available  as  res  judicata.  Hutchings  v.  Zumbrunn  (Okla.  1922) 
208  Pac.  224. 

A  judgment  on  demurrer  involving  the  merits  of  the  controversy  will  bar 
a  subsequent  proceeding  upon  the  same  facts.  Foss  v.  People's  Gaslight  &  Coke 
Co.  (1920)  293  111.  94,  127  N.  E.  347.  But  where  the  former  judgment  on  de- 
murrer rested  upon  a  formal  defect,  as  in  pleading,  the  adjudication  is  not  avail- 
able as  a  bar.  Cohen  &  Sons  v.  Lurie  Woolen  Co.  (1921)  232  N.  Y.  112,  133 
N.  E.  370.  If  the  original  judgment  was  rendered  on  demurrer  because  the 
complaint  was  defective  in  omitting  certain  material  facts  whose  inclusion  would 
have  established  liability,  by  the  weight  of  authority  the  plaintiff  can  supply  the 
necessary  allegations  and  enforce  the  same  right  anew.  Barrentine  v.  Henry 
Wrape  Co.  (1914)  113  Ark.  196,  167  S.  W.  1115;  Laenger  v.  Laenger  (1916)  138 
La.  53,  70  So.  501;  contra,  Hoffman  v.  Summerford  (Ga.  1922)  111  S.  E.  68. 
Where  several  grounds  for  demurrer  had  been  urged,  some  formal  and  some 
substantial,  and  the  decision  left  it  uncertain  upon  which  one  the  judgment  was 
based,  it  will  be  presumed  in  most  jurisdictions  that  the  court  sustained  the 
demurrer  for  formal  defects  without  investigating  the  merits.  Kleinschmidt  v. 
Binzel  (1894)  14  Mont.  31,  35  Pac.  460;  see  Bissell  v.  Township  of  Spring  Valley 
(1887)  124  U.  S.  225,  232,  8  Sup.  Ct.  499;  contra,  People  v.  Stephens  (N.  Y. 
1876)  51  How.  Pr.  235.  This  rule  is  reasonable  and  consonant  with  the  modern 
tendency  to  eliminate  technical  victories.     Any  contrary  holding  would  be  postu- 
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lated  on  the  supposition  that  the  original  court,  though  aware  of  the  improper 
and  informal  preparation  of  the  pleadings,  decided  nevertheless  to  pass  on  the 
merits.  The  rule  of  Kletnschmidt  v.  Binzel,  supra,  is,  therefore,  more  likely 
to  represent  the  position  of  the  original  court.  In  any  event  it  is  competent  for 
the  defendant,  where  the  record  leaves  the  matter  in  doubt,  to  show  by  extrinsic 
evidence,  if  there  be  any,  the  precise  point  determined  in  the  former  controversy. 
Russell  v.  Place  (1876)  94  U.  S.  606. 

Negligence — Liability  in  Absence  of  Contractual  Duty — Articles  not  Dan- 
gerous.— A  child  playing  with  "sparklers"  set  fire  to  her  dress  and  was  injured. 
On  the  package  was  printed  "Do  not  touch  glowing  wire,"  "Sparks  are  harmless," 
"Harmless  amusement  for  children."  Held,  though  sparklers  are  not  inherently 
dangerous,  the  defendant  manufacturer  is  liable  for  negligence  in  not  giving  neces- 
sary warning  with  articles  intended  for  the  use  of  children.  Henry  v.  Crooks 
( X.  Y.  1922)  195  N.  Y.  Supp.  642. 

There  is  an  increasing  tendency  to  impose  a  duty  upon  a  manufacturer  even  in 
the  absence  of  a  contractual  relation.  See  (1913)  13  Columbia  Law  Rev.  264; 
(1916)  16  Columbia  Law  Rev.  428.  The  first  exception  to  the  rule  of  non-liability 
was  made  in  the  case  of  articles  inherently  dangerous.  See  (1922)  22  Columbia 
Law  Rev.  680.  Further  extension  included  articles  becoming  dangerous  through  de- 
fects. Ibid.  The  tendency  is  most  marked  in  the  New  York  courts.  In  the  lead- 
ing case  of  McPherson  v.  Buick  Motor  Co.  (1916)  217  N.  Y.  382,  111  N.  E.  1050 
(broken  automobile  wheel),  the  Court  said  "We  have  put  aside  the  notion  that  the 
duty  to  safeguard  life  and  limb  .  .  .  grows  out  of  contract  and  nothing  else. 
We  have  put  the  source  of  the  obligation  where  it  ought  to  be  ...  in  the  law." 
In  Glanzer  v.  Shepard  (1922)  233  N.  Y.  236,  135  N.  E.  275,  the  Court  departed  entirely 
from  the  idea  of  recovery  because  of  danger,  and  allowed  recovery  by  a  third  party 
purchaser  for  overpayment  due  to  negligent  weighing  of  beans  by  a  weigher  under 
contract  with  the  seller.  The  Court  said:  "We  state  defendant's  obligation  in 
terms  not  of  contract  merely,  but  of  duty  .  .  .  constantly  the  bounds  of  duty 
are  enlarged  by  knowledge  of  a  prospective  use."  Apparently  following  the  same 
line  of  thought,  the  Court  in  the  instant  case  said :  "We  think  that  a  duty  rested 
upon  the  manufacturer  of  such  an  article  intended  for  the  use  of  children  to  give  a 
reasonable  warning."  The  case  indicates  a  disposition  to  impose  an  unqualified  duty 
on  which  negligence  can  be  predicated.  The  New  York  courts  especially  are  al- 
lowing the  tail  to  wag  the  dog,  the  exception  to  control  the  rule. 

Negligence — Res  Ipsa  Loquitur — Carriers. — The  plaintiff,  a  passenger  on  the  left 
hand  running  board  of  the  defendant's  street  car,  was  injured  by  a  truck  travelling 
in  the  opposite  direction,  which  suddenly  swerved  to  pass  a  machine  in  front  of 
it,  and  struck  the  car.  Held,  one  judge  dissenting,  the  maxim  res  ipsa  loquitur 
applies  and  establishes  a  prima  facie  case  for  the  plaintiff.  Plumb  v.  Richmond 
Light  &  R.  Co.  (1922)  233  N.  Y.  285,  135  X.  E.  504. 

The  maxim  res  ipsa  loquitur  has  been  applied  extensively  to  carriers.  Breen 
v.  N.  Y.  C.  &  H.  R.  R.  (1888)  109  N.  Y.  297,  16  N.  E.  60.  The  reasons  usually 
given  for  its  application  have  been  the  probability  of  lack  of  due  care,  Judson  v. 
Giant  Powder  Co.  (1895)  107  Cal.  549,  40  Pac.  1020,  and  the  fact  that  the  chief 
evidence  of  the  true  cause  is  practically  accessible  to  the  carrier  but  inaccessible  to 
the  injured  party.  See  4  Wigmore,  Evidence  (1905)  §2509.  In  general  the  rule 
has  been  applied  to  cases  where  the  injury  has  been  caused  by  apparatus  wholly 
under  the  control  of  the  carrier.  Miller  v.  Ocean  Steamship  Co.  of  Savannah 
(1890;  118  X.  Y.  199,  23  N.  E.  462;  Peoria,  Pekin  &  Jacksonville  R.  R.  v.  Reynolds 
(1878)  88  111.  418  (derailment)  ;  Meier  v.  Penn  R.  R.  (1870)  64  Pa.  St  225  (break- 
ing of  axle)  ;  Toledo,  Wabash  &  Wesson  R.  R.  v.  Beggs  (1877)  85  111.  80  (break- 
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ing  of  wheel).  Where  the  cause  of  the  injury  has  been  outside  the  control  of  the 
defendant,  as  a  side  collision  with  a  vehicle,  the  courts  have  divided.  Houghton 
v.  Market  Street  Ry.  (1905)  1  Cal.  App.  576  (for  its  application)  ;  contra,  Chicago 
City  Ry.  v.  Rood  (1896)  163  111.  477,  45  N.  E.  238.  An  earlier  New  York  case 
held  that  the  principle  did  not  apply,  distinguishing  a  side  from  a  head-on  collision. 
Alexander  v.  R.  C.  &  B.  R.  R.  (1891)  128  N.  Y.  13,  27  N.  E.  950.  The  carrier  is 
not  an  insurer  of  the  safety  of  its  passengers.  Grand  Rapids  &  Indiana  R.  R.  v. 
Huntley  (1878)  38  Mich.  537.  Negligence  of  the  defendant  is  thus  a  necessary 
element  in  the  plaintiff's  case.  From  the  facts  of  the  instant  case  the  probability 
of  negligence  is  not  apparent,  nor  is  there  any  knowledge  as  to  the  cause  of  the 
injury  peculiar  to  the  defendant.  As  the  reasons  for  the  application  of  the  doc- 
trine are  not  present,  therefore,  it  would  seem  that  the  maxim  should  not  apply. 

Principal  and  Agent — Undisclosed  Principal— Statute  of  Frauds. — The  par- 
ties entered  into  an  oral  contract  for  6500  bushels  of  wheat.  The  plaintiff  had 
2400  bushels  of  his  own  and  was  agent  for  two  undisclosed  principals  for  the  re- 
mainder. The  purchaser  paid  $100  as  part  payment  on  the  purchase  price  and  la- 
ter refused  to  accept  the  wheat.  In  a  suit  on  the  contract,  held,  the  plaintiff  could 
recover  only  for  2400  bushels,  since  the  part  payment  only  took  the  contract  to  sell 
his  own  wheat  out  of  the  Statute  of  Frauds.  King  v.  Farmers'  Grain  Co.  of 
Dawson  (Iowa  1922)    188  N.  W.  720. 

An  undisclosed  principal  can  sue  on  contracts  made  by  his  agents  for  him. 
Planters'  Gin  Co.  v.  Pitts  Banking  Co.  (1920)  24  Ga.  App.  731,  102  S.  E.  183; 
Kelly  Block  Co.  v.  Barber-Page  &  Co.  (1914)  211  N.  Y.  68,  105  N.  E.  88.  If  there 
are  two  or  more  undisclosed  principals  they  cannot  maintain  separate  actions  on 
an  entire  contract.  Midwood  Sons  Co.  v.  Alaska  Portland  Packing  Co.  (1907) 
28  R.  I.  303,  67  Atl.  61  ;  Roosevelt  v.  Doherty  (1880)  129  Mass.  301.  This  rule  is 
based  on  a  desire  to  protect  third  persons  from  a  multiplicity  of  suits.  See  Roose- 
velt v.  Doherty,  supra,  35.  But  where  the  principals  have  prosecuted  separate  ac- 
tions to  judgment  the  defendant  cannot  object  to  this  for  the  first  time  on  an 
appeal.  St.  Louis  R.  R.  v.  Thatcher  (1874)  13  Kan.  564.  An  agent  for  an  un- 
disclosed principal  may  recover  for  the  whole  contract.  Buffington  v.  McNally 
(1906)  192  Mass.  198,  78  N.  E.  309,  though  there  is  more  than  one  principal,  Tue- 
son  Fruit  Co.  v.  Earl  Fruit  Co.  (1898)  53  Pac.  693,  695,  or  the  agent  himself 
shares  an  interest  in  the  contract  with  an  undisclosed  principal.  Stack  v.  Cudgel 
(1916)  60  Okla.  32,  158  Pac.  1144.  In  an  action  by  the  plaintiff  on  a  contract 
made  in  his  own  name,  it  is  immaterial  that  he  acted  for  an  undisclosed  principal. 
See  Wright  v.  Seattle  Grocery  Co.  (1919)  177  Pac.  818,  822.  But  for  the  Statute 
of  Frauds  the  plaintiff  could,  therefore,  have  recovered  for  all  the  wheat. 

The  defendant  intended  to  contract  with  the  plaintiff  for  the  full  amount  of  the 
wheat ;  he  knew  no  one  else.  The  part  payment  was  made  on  the  entire  transaction 
regarded  as  a  unit.  It  is  difficult,  therefore,  to  see  why  the  part  payment  to  the 
plaintiff  did  not  take  the  whole  contract  out  of  the  Statute  of  Frauds. 

Real  Property — Railroad  Right  oe  Way — Adverse  Possession. — In  1890 
the  defendant  granted  to  the  plaintiff  a  railroad  right  of  way  over  his  farm  land, 
to  be  fifty  feet  on  each  side  of  the  centre  line  of  the  railroad.  The  defendant 
built  fences  twenty-five  feet  from  the  centre  line  on  each  side,  and  used  the  fifty 
feet  of  land  so  fenced  off  for  agricultural  purposes.  The  plaintiff  had  no  use 
for  the  land  used  by  the  defendant.  In  1917  or  1918  the  plaintiff  was  informed 
that  the  defendant  denied  the  plaintiff's  right  of  way.  In  1919  the  railroad 
brought  this  action  of  ejectment.  Held,  the  plaintiff's  action  was  not  barred; 
semble,  had   the   defendant   used  the   land    for   the    full   prescriptive   period,   after 
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notice  to  the  plaintiff  that  he  denied  its  right,  the  action  would  have  been  barred. 
Seaboard  Air  Line  Ry.  v.  Banks  ct  al.    (Ala.   1922)   91   So.  380. 

A  railroad  right  of  way  is  more  than  a  mere  easement  and  includes  the 
actual  possession,  or  right  to  actual  possession  of  the  entire  surface,  for  every 
proper  use  and  purpose  in  the  construction  and  operation  of  the  road.  See 
Sadler  v.  Alabama  Great  Southern  R.  R.  (1920)  204  Ala.  155,  157,  85  So.  380. 
The  railroad  has  the  right  to  exclusive  possession  and  may  exclude  the  owner 
of  the  fee,  if  necessary  for  the  operation  of  the  road.  See  Jackson  v.  Rutland  & 
Burlington  R.  R.  (1853)  25  Vt.  150,  159.  However,  use  of  the  land  by  the 
grantor  in  a  manner  which  does  not  interfere  with  its  use  as  a  railroad  right  of 
way  is  not  adverse  possession  since  the  grantee  cannot  exclude  him  from  such 
use,  except  for  the  purposes  of  the  grant.  Alabama  Great  Southern  R.  R.  v. 
MclVhorter  (1919)  202  Ala.  455,  80  So.  839.  Possession,  to  be  adverse,  must 
not  only  be  under  claim  of  right,  but  hostile  to  and  inconsistent  with  the  rights 
of  the  owner.  Salt  Lake  Investment  Co.  v.  Fox  (1907)  32  Utah  301,  90  Pac. 
564.  A  railroad  right  of  way  cannot  be  lost  by  prescriptive  use  or  adverse  pos- 
session except  by  the  erection  of  a  permanent  structure,  accompanied  by  notice 
to  the  railroad  company  of  an  intention  to  claim  adversely  to  its  right.  See 
Atlanta  &  Charlotte  Air  Line  Ry.  v.  Limestone  Globe  Land  Company  et  al. 
(1917)  109  S.  C.  444,  451,  96  S.  E.  188.  The  defendant's  possession  was  not  in- 
consistent with  the  plaintiff's  possession  or  right  to  possession.  It  is  difficult  to 
see  how  a  mere  assertion  that  the  defendant  denied  the  plaintiff's  right  could 
make  an  otherwise  rightful  possession  adverse. 

Replevin — Measure  oe  Damages  for  Detention. — The  plaintiff  brought  replevin 
to  recover  an  automobile  used  by  the  plaintiff  in  the  taxicab  business  and  unlaw- 
fully detained  by  the  defendants  without  use  for  sixteen  months.  On  appeal  from 
a  judgment  declaring  the  measure  of  damages  to  be  the  reasonable  value  of  the 
use  of  the  car  while  wrongfuly  detained,  held,  judgment  reversed.  The  true 
measure  of  damages  is  the  net  usable  value  of  the  car  less  the  depreciation  which 
would  have  ensued  from  its  use  during  the  period  of  detention.  Puckctt  v.  Hop- 
kins (Mont.  1922)  206  Pac.  422. 

It  is  the  ordinary  rule  in  replevin  that  the  damages  are  to  be  measured  by  the 
legal  interest  on  the  money  value  of  the  article  wrongfully  withheld ;  this  rule  is 
applicable  where  the  plaintiff  had  no  intention  to  use  the  property  for  profitable 
purposes.  Smith  v.  Stevens  (1900)  14  Colo.  App.  491,  60  Pac.  580.  However,  it 
may  happen,  as  in  the  principal  case,  that  the  chattel  has  a  usable  value  in  excess 
of  the  legal  rate  of  interest.  Such  usable  value  will  then  be  denominated  the 
proper  measure  of  damages.  Los  Angeles  Furniture  Co.  v.  Hansen  (1920)  31  Cal. 
App.  391,  188  Pac.  292.  This  rule,  by  the  weight  of  authority,  will  not  be  applied 
on  the  basis  of  an  article's  usable  value  to  the  extent  of  allowing  a  recovery  for 
more  than  the  value  of  the  thing  itself,  in  addition  to  its  return  ;  it  is  generally 
felt  that  no  judgment  can  be  sustained  where  the  damages  for  detention  bear 
an  unreasonable  proportion  to  the  value  of  the  property.  Romberg  v.  Hughes 
(1886)  18  Neb.  579,  26  N.  W.  351  ;  Armstrong  &  Latta  v.  City  of  Philadelphia 
(1915)  249  Pa.  39,  94  Atl.  455;  contra,  Tucker  v.  Hagerty  (1918)  37  Cal.  App. 
789,  174  Pac.  908.  But  where  the  chattel  has  not  actually  been  used  by  the 
defendant,  and  is  of  a  kind  whose  value  is  materially  lessened  by  use,  the  defendant 
is  entitled  to  have  deducted  from  the  usable  value  damages  a  reasonable  sum  for 
the  deterioration  which  would  have  been  attendant  upon  such  use.     Ocala  Foundry 

Machine  Works  v.  Lester  &  Daniels  (1905)  49  Fla.  199,  38  So.  51.  The  instant 
case  is  a  correct  application  of  this  rule,  which  seems  to  be  the  fairest  approxima- 
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tion  to  restoring  the  injured  party  to  his  situation  had  the  property  not  been 
withheld. 

Sales— Statute  of  Frauds — Contracts  for  Work  and  Labor.— The  plaintiff 
orally  contracted  to  purchase  from  the  defendant  a  quantity  of  shoes  of  a  special 
pattern.  The  plaintiff  was  not  a  manufacturer,  but  procured  the  shoes  to  be  manu- 
factured by  a  third  party.  In  an  action  for  the  price,  held,  the  Statute  of  Frauds 
was  a  good  defense.    Atlas  Shoe  Co.  v.  Rosenthal  (Mass.  1922)   136  N.  E.  107. 

Even  in  the  absence  of  a  special  clause  in  the  Statute,  a  sale  of  goods  which 
are  particularly  designed  and  manufactured  for  the  vendee  will  not  be  unen- 
forceable by  reason  of  the  Statute  of  Frauds.  Bond  v.  Bourk  (1912)  54  Colo. 
51,  129  Pac.  223.  The  theory  of  this  rule  is  that  such  an  agreement  is  primarily 
a  contract  for  work  and  labor,  and  not  for  the  sale  of  personalty.  In  re  Gies' 
Estate  (1910)  160  Mich.  502,  125  N.  W.  420.  Prior  to  the  enactment  of  the  Uni- 
form Sales  Act  (N.  Y.  Pers.  Prop.  Law,  §  85,  2),  it  was  finally  decided  in  New 
York,  in  accordance  with  the  weight  of  authority  elsewhere,  that  there  was  no  dis- 
tinction between  articles  especially  manufactured  by  the  vendor  himself  and  ar- 
ticles procured  by  him  to  be  manufactured  by  another  party.  Morse  v.  Can- 
asawacta  Knitting  Co.  (1912)  154  App.  Div.  351,  139  N.  Y.  Supp.  634;  Forsyth  & 
Ingram  v.  Mann  Bros.  (1895)  68  Vt.  116,  34  Atl.  481;  contra,  Smalley  v.  Hamblin 
(1898)  170  Mass.  380,  49  N.  E.  626.  But  the  language  of  the  Statute,  "manu- 
factured by  the  seller,"  was  held  too  precise  to  admit  of  doubt  and  consequently  a 
vendor  who  procured  the  goods  to  be  especially  manufactured  by  a  third  party 
was  defeated  by  the  Statute  of  Frauds.  Eagle  Paper  Box  Co.  v.  Gatti-McQuade  Co. 
(1917)  99  Misc.  508,  164  N.  Y.  Supp.  201.,  The  court  was  led  to  that  conclusion 
by  the  feeling  that  the  provision  is  generally  regarded  as  incorporating  the  Mass- 
achusetts rule.  It  is  true  that  Professor  Williston,  in  drafting  the  Statute  in 
question,  sought  to  bring  it  into  conformity  with  the  Massachusetts  rule  laid  down 
inMixer  v.  Howarth  (Mass.  1838)  21  Pick.  205  and  Goddard  v.  Binncy  (1874) 
115  Mass.  450.  See  Eagle  Paper  Box  Co.  v.  Gatti-McQuade  Co.,  supra, 
512.  But  those  leading  cases  merely  enunciate  the  Massachusetts  rule  which 
is  a  guide  to  differentiating  between  sales  and  contracts  to  manufacture — viz.,  that 
a  contract  for  the  sale  of  goods  will  come  within  the  Statute  only  where  the  ar- 
ticles are  then  existing  or  are  such  as  the  vendor  manufactures  or  procures  in  the 
ordinary  course  of  his  business — and  by  no  means  expresses  the  restrictive  principle 
of  Smalley  v.  Hamblin,  supra.  It  would  seem,  then,  that  in  the  instant  case  the 
court  misapprehended  which  Massachusetts  rule  was  embodied  in  the  Statute.  The 
weight  of  authority  elsewhere,  supported  as  it  is  by  the  natural  justice  in  protecting 
the  intermediary  vendor  who  orders  the  goods  specially  manufactured,  would  re- 
quire a  more  liberal  interpretation,  vis.,  that  "maufactured  by  the  seller"  includes 
by  implication  the  meaning  "or  procured  to  be  manufactured  by  the  seller." 

Statutory  Construction — Statute  of  Limitations — Extending  or  Reviving  a 
Cause  of  Action. — By  act  of  incorporation  a  city's  taxes  were  made  a  prior  lien 
for  ten  years  from  the  time  of  assessment.  Fourteen  years  later  this  statute  was 
amended,  establishing  a  prior  lien  until  payment.  In  an  action  for  sale  and  dis- 
tribution for  failure  to  pay  taxes,  held,  the  amendment  did  not  apply  to  a  lien 
which  had  attached  before  the  amendment  took  effect.  Erie  County  v.  Lo^wenstcin 
(4th  Dept.  1922)  202  App.  Div.  579,  195  N.  Y.  Supp.  177. 

By  the  weight  of  authority  the  running  of  a  statute  of  limitations  creates  a 
vested  right  which  the  legislature  cannot  subsequently  destroy  by  amendment  or 
repeal.  Board  of  Education  v.  Blodgett  (1895)  155  111.  441,  40  N.  E.  1025;  Ein- 
gartner  v.  Illinois  Steel  Co.  (1899)  103  Wis.  373,  79  N.  W.  433;  contra,  Camp- 
bell v.  Holt   (1885)    115  U.  S.  620;  6  Sup.  Ct.  209.     In  New  York  there  are  con- 
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flicting  dicta.  See  Germania  Savings  Bank  v.  Suspension  Bridge  (1899)  159 
N.  Y.  362,  368,  54  N.  E.  35;  contra,  Hulbert  v.  Clark  (1891)  128  N.  Y.  295,  297, 
28  N.  E.  638.  Liens  attaching  during  the  first  four  years  of  the  operation  of  the 
original  statute  had  expired  by  virtue  of  the  ten  year  limitation  when  the  amend- 
ment was  passed  and  it  would  seem,  therefore,  that  the  legislature  should  not 
revive  them.  The  question  in  regard  to  the  liens  not  barred  at  the  time  of  the 
amendment  is  one  of  extending  and  not  of  reviving  a  right  of  action.  A  statute 
of  limitation  upon  a  common  law  right  is  regarded  by  the  courts  as  affecting  merely 
the  remedy,  and  is  therefore  capable  of  being  altered  without  affecting  the  right. 
Holcomb  v.  Tracy  (1858)  2  Minn.  241.  But  no  lien  for  taxes  exists  except  by 
statute.  O'Connell  v.  San  ford  (1912)  256  111.  62,  99  N.  E.  885.  And  where  a 
statute  confers  a  right  and  at  the  same  time  limits  the  period  over  which  it  can 
be  exercised,  the  right  itself  is  restricted  and  not  merely  the  remedy.  American 
R.  R.  of  Porto  Rico  v.  Coronas  (C.  C.  A.  1916)  230  Fed.  545.  Since  neither 
a  statute  nor  an  amendment  is  to  be  construed  as  retroactive  unless  the  language 
clearly  indicates  that  intent,  Benton  v.  Wick-wire  (1873)  54  N.  Y.  226,  it  follows 
that  the  present  amendment  should  not  apply  to  a  right  existing  when  the  amend- 
ment was  passed.  Furthermore,  if  the  statute  were  so  construed  the  question 
of  the  constitutionality  of  a  retroactive  law  would  be  raised.  Since  a  court 
should  never  construe  a  statute  so  as  to  raise  a  constitutional  question,  if  such 
construction  can  reasonably  be  avoided,  United  States  v.  Delaware  &  Hudson  Co. 

(1909)  213  U.  S.  366,  29  Sup.  Ct.  527,  it  seems  that  the  decision  of  the  court  in 
the  instant  case  was  correct. 

Taxation — Transfer  Tax — Estates  by  Entirety — Deduction  of  Dower. — The 
decedent  and  his  wife  held  real  estate  as  tenants  by  the  entirety.  New  York  Tax 
Law,  §220  (7),  provides  that  on  the  death  of  one  of  two  tenants  by  the  entirety,  the 
right  to  immediate  ownership  is  deemed  a  transfer  taxable  as  though  the  whole 
property  belonged  absolutely  to  the  deceased  tenant  and  had  been  bequeathed  to 
the  surviving  tenant.  Held,  that  in  assessing  the  transfer  tax  on  the  decedent's 
property,  the  value  of  the  widow's  dower  must  be  deducted.  In  re  Dunn's  Estate 
(Surr.  Ct.  Bronx  Co.  1922)   193  N.  Y.  Supp.  919. 

At  common  law,  a  husband  and  wife  holding  an  estate  by  the  entirety  were 
both  seized  of  the  whole  and  the  survivor  took  not  as  a  new  acquisition  but  under 
the  original  grant.  See  Jones  et  al  v.  IV.  A.  Smith  &  Co.  (1908)  149  N.  C.  318, 
319,  62  S.  E.  1092.  Tenancy  by  the  entirety  is  still  recognized  in  New  York. 
Mardt  v.  Scharmach  (1909)  65  Misc.  124,  119  N.  Y.  Supp.  449.  In  an  estate  by 
the  entirety  there  is  no  dower  because  the  wife,  if  she  survives,  takes  all.  See 
Roulston  v.  Hall  (1899)  66  Ark.  305,  307,  50  S.  W.  690.  But  where  the  husband 
owns  the  whole  property  absolutely,  the  widow  has  an  inchoate  right  of  dower. 
New  York  Real  Prop.  Law,  §190.  A  right  of  dower  is  not  a  transfer  by  will 
or  intestacy  and  is  therefore  not  subject  to  a  transfer  tax.     In  re  Weiler's  Estate 

(1910)  122  N.  Y.  Supp.  608;  although  the  acceptance  of  a  legacy  in  lieu  of  dower 
is  a  transfer  by  will  and  taxable.  Matter  of  Riemann  (1904)  42  Misc.  648,  87  N.  Y. 
Supp.  731.  Since  the  Statute  provides  that  the  tax  on  an  estate  by  the  entirety  is  to 
be  computed  as  if  the  entire  estate  had  belonged  to  the  deceased  and  had  been  be- 
queathed to  the  survivor,  an  amount  equivalent  to  what  the  dower  right  would 
have  been  worth  in   such  case  was  properly  deducted  in  the  instant  case. 

Taxation — Transfer  Tax — Joint  Bank  Account. — Bank  accounts  stood  in  the 
joint  names  of  the  decedent  and  the  petitioner,  payable  to  either.  All  the  money, 
when  deposited,  was  the  property  of  the  survivor.  Held,  the  accounts  are  not  tax- 
able under  New  York  Tax  Law.  N.  Y.  Laws  1915,  c.  664,  §  220  (7)   as  amended 
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by  N.  Y.  Laws  1916,  c.  323.  In  re  Van  Deusen's  Estate  (Surr.  Ct.  Columbia  Co. 
1922)  118  Misc.  212,  191  N.  Y.  Supp.  762. 

New  York  Tax  Law,  §220(7)  provides  that  when  property  is  deposited  in  the 
joint  names  of  two  or  more  persons  and  payable  to  either  or  the  survivor,  upon 
the  death  of  one  of  such  persons,  it  shall  be  deemed  a  transfer  and  taxed  as  though 
the  whole  property  had  belonged  to  the  deceased  and  had  been  willed  by  him.  It 
has  been  held  that  only  donative  transfers  are  taxable  under  this  section.  Matter 
of  Weissbach  (1920)  111  Misc.  501,  183  N.  Y.  Supp.  771;  Matter  of  Van  Vranken 
(1920)  110  Misc.  84,  179  N.  Y.  Supp.  752.  According  to  this  view,  only  the  portion 
of  the  joint  account  contributed  by  the  deceased  is  taxable.  Matter  of  Weissbach, 
supra.  It  has  also  been  held  that  the  entire  account  is  taxable  regardless  of  the 
proportion  of  contribution.  Matter  of  Bigelow  (1919)  108  Misc.  601,  177  N.  Y. 
Supp.  847.  Under  the  same  section  of  the  Act,  the  entire  value  of  an  estate  by  the 
entirety  has  been  held  taxable  regardless  of  the  proportion  of  contribution  to  the 
purchase  price.  Matter  of  Chase  (1920)  112  Misc.  684,  183  N.  Y.  Supp.  638.  To 
tax  the  entire  account  seems  to  be  the  better  interpretation  of  the  language  of  the 
statute,  especially  so,  as  the  view  of  the  instant  case  merely  leaves  the  law  as  it  was 
before  the  adoption  of  N.  Y.  Laws  1915,  c.  664,  which  is  practically  identical  with 
the  present  section.  Matter  of  Durfee  (1913)  79  Misc.  665,  140  N.  Y.  Supp.  594; 
see  (1913)  13  Columbia  Law  Rev.  657. 

Trover  and  Conversion — Tenants  in  Common — Severable  Chattels. — The  de- 
fendant received  four  bales  of  cotton  as  rent  from  land  held  as  tenant  in  com- 
mon with  the  plaintiff.  Upon  demand  and  refusal,  the  plaintiff  brought  trover 
for  his  share.  Held,  for  the  defendant.  "As  a  general  rule  trover  will  not  lie  in 
favor  of  a  tenant  in  common  against  his  co-tenant."  Hale  v.  Hale  (Ga.  1922) 
111  S.  E.  740. 

The  above  statement  has  become  the  exception  rather  than  the  rule.  At  com- 
mon law  the  fact  that  tenants  in  common  had  an  equal  right  of  possession  pre- 
cluded bringing  a  possessory  action  for  the  retention  or  even  sale  of  the  chattel  and 
the  deprived  party  was  left  to  his  precarious  privilege  of  recapture.  Lit.  §  323 ; 
see  Mayhew  v.  Herrick  (1849)  7  C.  B.  229,  245.  However,  if  the  holder  destroyed 
the  chattel  the  co-tenant  lost  even  this  privilege,  so  an  action  of  conversion  was 
allowed.  Co.  Lit.  §  200  a,  b.  Through  a  liberal  interpretation  of  what  consti- 
tuted destruction,  an  action  of  conversion  was  allowed  in  cases  of  loss,  see  Hall  v. 
Page  (1848)  4  Ga.  428,  435,  and  sale.  Dyckman  v.  Valiente  (1870)  42  N.  Y. 
549.  A  modern  extension  adopted  by  some  states,  Georgia  among  them,  allows  an 
action  as  soon  as  the  party  in  possession  sets  up  an  exclusive  claim.  Bray  v. 
Bray  (1874)  30  Mich.  479;  see  Roddy  v.  Cox  (1859)  29  Ga.  298,  309.  Furthermore, 
the  theory  being  that  one  is  entitled  to  the  whole  only  when  it  is  essential  to  the 
enjoyment  of  his  moiety,  in  cases  of  chattels  by  their  natures  severable  into  por- 
tions alike  in  quantity  and  quality,  the  maxim  Cessantc  ratione  legis,  cessat  ipsa  lex 
has  been  applied  and  the  great  majority  of  jurisdictions  have  allowed  an  action  of 
trover  for  their  detention.  Lobdell  v.  Stowell  (N.  Y.  1865)  37  How.  Pr.  88;  Piquet 
v.  Allison  (1864)  12  Mich.  328;  contra,  Carr  v.  Dodge  (1860)  40  N.  H.  403.  The 
court  seems  to  have  overlooked  both  its  previous  decision  in  Roddy  v.  Cox,  supra, 
whereby  the  exclusive  claim  of  the  defendant  would  entitle  the  plaintiff  to  re- 
cover, and  the  fact  that  the  chattels  were  clearly  of  such  severable  nature  as  to 
constitute  the  defendant  a  mere  bailee  of  the  plaintiff  as  regards  them. 
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Cases  on  thk  Law  of  Bills  and  Notes.  By  Howard  L.  Smith  and  Wm. 
Underhill  Moore.  Second  Edition.  St.  Paul :  West  Publishing  Co.  1922.  pp. 
xvi,  847. 

It  is  a  pleasure  to  welcome  a  second  edition  of  this  already  satisfactory 
casebook,   with   fifty-four  new  cases  bringing  the  material  well   down   to   date. 

The  general  plan  of  the  work  remains  unchanged;  a  few  alterations  in  de- 
tail may,  however,  be  noted.  The  absence  in  the  first  edition  of  material  on 
collateral  notes  has  been  remedied  (pp.  112-120);  with  the  added  cases,  the  sec- 
tion on  signature  by  an  agent  offers  materials  for  thorough  study  of  that  com- 
plex problem  ;  a  new  and  useful  set  of  cases  on  form  of  endorsement  is  added 
(pp.  307-323)  ;  the  difficulties  involved  in  the  endorsement  "Pay  to  any  bank  or 
banker.  All  previous  endorsements  guaranteed"  are  suggested  in  a  long  quota- 
tion from  Nat.  Bk.  of  Commerce  v.  Bossemcycr.  (p.  350)  ;  indeed,  the  whole 
development  of  endorsement  is  admirable;  the  arrangement  of  the  cases  on  de- 
livery has  been  shifted  so  as  to  group  at  the  beginning  those  bearing  on  delivery 
as  between  immediate  parties,  a  change  which  adds  much  to  clarity;  and  the 
treatment  of  presentment  and  notice  is  properly  somewhat  fuller  than  before. 
The  most  radical  change  is  the  new  alignment  of  cases  on  the  problems  arising 
out  of  Price  v.  Ari'a/2  down  through  Nat.  City  Bk.  of  Chicago  v.  Nat.  Bk.  of 
the  Republic3  (pp.  509-555).  The  English  cases,  even  the  Vagliano  Case,*  which 
despite  their  theoretical  interest  bear  relatively  little  on  the  development  of  the 
American  law,  have  been  omitted  to  make  room  for  a  beautifully  lucid  treatment 
of  the  latter,  including  a  case  on  the  effect  of  forgery  of  collateral  paper  attached 
to  a  draft,  and  the  peculiar  rule  on  mistaken  certification  of  checks  prevalent  in 
some  states.  The  only  addition  the  reviewer  could  suggest  would  be  a  reference 
to  People's  Bank  v.  Franklin  Na-t.  Bk.5  to  qualify  the  impression  produced 
by  United  States  v.  Chase  Nat.  Bk.*  (p.  531). 

In  a  few  matters  the  new  edition  leaves  something  to  be  desired.  Most  of 
such  matters — as,  for  example,  the  desirability  of  treating  somewhat  more  fully 
antecedent  debt  as  consideration — must  at  the  last  turn  on  individual  judgments 
and  interests;  it  is  hardly  fair  for  a  reviewer  to  call  for  fuller  treatment  of  a 
topic  without  indicating  what  he  would  be  content  to  sacrifice  in  exchange.  One 
may,  however,  justly  take  issue  with  the  lack  of  materials  on  a  problem  as  intri- 
cate and  important  as  when  a  bank  crediting  paper  against  its  depositor's 
general  account  becomes  a  holder  for  value.  The  reviewer  is  also  inclined  to  re- 
gret the  author's  action  in  cutting  many  of  the  old  notes  and  adding  few  new 
ones.  This  is  contrary  to  the  recent  and  healthy  development  of  casebook  build- 
ing. Professor  Moore  in  a  note  which  unfortunately  failed  of  inclusion  in  the 
second  edition  as  printed,  points  out  that  Brannan's  annotations  7  are  indis- 
pensable to  careful  study  of  the  subject,  and  that  adequate  competition  with  them 
in  casebook  notes  would  be  impossible.  That  position  the  reviewer  accepts 
without  cavil:  a  casebook  may  fairly  reckon  with  the  existing  outside  tools  of  the 

i  See   (1917)    101   Neb.  96,  100,  162  N.  W.  503.  2  (1762)   3  Burr.   1354. 

3  (1921)   300  111.  103,  132  N.  E.  832. 

ink  of  England  v.  Vagliano   (1891)   A.  C.  107. 
■•  (1*W;  88  Tcnn.  299,  12  S.  \V.  716. 

«  (1920)   252  U.   S.  485,  40  Sup.   Ct.  361. 

7  Brannan,   The  Negotiable  Instruments  Law  (3rd  ed.  1920). 
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trade.  But  Brannan's  work8  is  limited,  by  his  subject,  largely  to  cases  decided 
under  the  N.  I.  L. ;  the  law  in  fields  untouched  or  imperfectly  covered  by  the 
Statute  needs  more  attention  than  his  book  gives  it;  and  the  author  of  the  notes 
to  the  last  edition  of  Norton  9  has  proved  not  only  his  deep  and  sound  scholar- 
ship but  his  mastery  of  the  art  of  note-exposition.  He  has  whetted  our  appetite; 
it  is  only  human  for  us  to  have  looked  for  more  light  and  analysis  in  this  edition 
of  the  cases. 

To  a  somewhat  lesser  extent  the  reviewer  is  inclined  to  regret  the  continua- 
tion in  toto  of  the  framework  of  the  first  edition.     Professor  Moore's  thinking  on 
the  law  of  bills  and  notes  has  developed  far  and  significantly  since  1914.     It  was 
next  to   impossible    for   his   present   views   to   find   expression   within   the   confines 
of   the   framework  which   he   then   constructed.     The   regrouping  of  the   cases  on 
delivery,  mentioned  above,  is  one  of  the  few  important  moves  in  the  direction  of 
his   present   much   sounder   and  keener   analysis   of   the   whole   field   of   negotiable 
paper.     To  approach  first  of  all  the  question  of  the  bill,   note,   check  as  between 
the  maker,  drawer,  acceptor,  and  the  payee  or  his  assignee   (and  even  as  between 
transferor    and    his    transferee)  ;   to    determine    (wholly    apart    from    negotiation) 
exactly  what  incidents  pertain  to  the  contracts  of  each  of  the  various  obligors  on 
commercial  paper ;   and  wherein   such  contracts   differ  on   negotiable  and   on   non- 
negotiable  bills  and  notes — a  thing  of  practical  importance  too   largely  overlooked 
today — this  is  to  bring  the  law  of  commercial  paper  as  a  special,  highly  standard- 
ized,  contract  field  into  an  internal  harmony  of   functioning  difficult  to  attain  by 
the   current   approach   through   the   doctrines   of  negotiability.      Such    examination 
•of  the  peculiar  rules  as  between  the  immediate  parties  challenges  inquiry  into  the 
underlying   business   situation   in   each   case ;   a  challenge   which   cannot   be   turned 
away   by   scant    references   to   public   policy   and   couriers   without   luggage.      The 
result  of  such  inquiry  is  likely  to  be  a  growing  conviction,   for  instance,  that  the 
really  vital,   determinative  relation  to   a  bill   of   exchange   is   the  relation  between 
drawer    and    drawee — the    problem    known    to    the    Continentalists    as    "cover" — a 
relation  which  has  as  yet  no  recognized  place  in  our  Statute,  nor  in  our  texts  on 
bills  and  notes,  nor  in  our  casebooks;   a  lack  which  goes   far  to  explain  why  the 
field  is  so  commonly  regarded  as  dry  and  technical  even   to  absurdity.     Such  an 
approach  as  is  indicated  above  not  only  forces  study  of  the  business   functioning 
of  commercial  paper,- —  of  the  meaning  of  "discount"  in  its  varied  aspects,  or  of 
"renewal" — thereby   forcing  a  true  grasp  of  the  law;   but  it  lights  up  the  hidden 
corners    of    the    field :    post-dated    checks,    the    effect    of    making    an    instrument 
payable  at  a  bank,  the  rights  of  unnamed  parties;  and  lines  up  these  problems  in 
their   bearing   on   the   field   at   large.      When   one   turns    then   to   the   question    of 
negotiability,  of  the  powers  of  a  holder  to  create  in  another  person  rights  which 
lie   himself   has   not,   that  question   becomes   susceptible   of   treatment   on   its   own 
footing,    with   relation   to   the   similar   rules   on   bills   of   lading,    stock   certificates, 
warehouse   receipts,    and    without    the    student's   understanding   being   cramped   by 
connotations   of   such    fortuitous   accompanying   factors    as    the    secondary   obliga- 
tion  of   an   endorser  without   qualification.      Here,   too,   the   study  of   "equities   of 
defense"    can    and    should    be    introduced    in    rigorous    separation    from    "equities 
of  title" — (a  point  on  which  the  present  edition  might   from  the  teaching  stand- 
point be  improved) — the  legal  analogies,  the  teaching  approach,   and  to  some  ex- 
tent the  positive  law  and  the  business  reasons   for  the  rules  in  regard  to  the  two 
classes  are  not  the  same.     The  reviewer   also   inclines   to   the  belief   that  the  de- 
tailed study  of  requisites  of  negotiability  can  most  profitably  be  postponed  to  the 

s  Ibid. 

9  Norton,  Handbook  of  the  Law  of  Bills  and  Notes    (4th   ed.   1914)    by  Wm. 

Underhill  Moore  and  Harold  M.  Wilkie. 


772  COLUMBIA  LAW  RE II Ell' 

end  of  the  course,  until  the  student  can  bring  to  bear  on  its  complexities  his 
knowledge  gathered  in  the  course  on  the  use  and  function  of  the  various  types 
of  paper:  in  payment,  in  exchange,  in  short  term  and  long  term  finance,  in  col- 
lateral notes  designed  primarily  for  maximum  security  to  a  single  holder  and  in 
notes    and   acceptances    looking    primarily    to    ready    marketability. 

It  would  be  idle  to  expect  that  Professor  Moore  would  fully  agree  with  the 
writer  in  all  or  many  of  the  heterodox  views  expressed  above  as  to  the  arrange- 
ment or  even  as  to  the  material  for  an  ideal  casebook,  even  where  such  views 
derive  largely  from  suggestions  which  he  has  himself  from  time  to  time  thrown 
out.  He  does,  however,  agree  that  the  current  approach  to  bills  and  notes  needs 
reworking;  and  it  is  good  to  know  that  his  chief  reason  for  not  more  radically 
remodelling  the  arrangement  and  contents  of  this  second  edition  is  that  he  is 
already  at  work  on  a  book  which  will  develop  the  material  according  to  his 
present  views.  Not  only  the  arrangement  and  the  case  selection  in  that  book, 
but  the  notes,  will  be  of  extreme  interest  and  value.  Nor  should  one  omit  the 
hope  that  he  will  not  confine  his  treatment  to  the  decided  cases,  but  will  present, 
at  least  in  problem  form,  a  wide  range  of  the  moot  or  nearly  moot  questions  in 
commercial  paper  which  common  business  practice  is  raising  for  future  litiga- 
tion :  certification  of  checks  payable  "through  the  Clearing  House  only"  ;  dividend 
checks  made  payable  at  any  of  several  banks  in  different  cities;  bond  houses' 
interim  certificates;  recovery  of  money  paid  on  traveller's  checks  over  a  forged 
countersignature  ;  the  effect  on  obligors  in  this  country  of  transfer  over  a  forged 
indorsement  in  a  country  where  such  transfer  conveys  good  title;  the  misty 
ramifications  of  indirect  drawing  under  protection;  seals  on  notes;  the  effect  of 
transfer  of  a  draft  drawn  against  bill  of  lading  as  a  transfer  of  the  seller's  right 
to  the  price — for  surely  the  student  of  a  commercial  field  in  vigorous  growth 
should  not  go  out  wholly  ignorant  of  the  sprouting,  in  some  cases  flourishing, 
shoots  about  him. 

In  a  word :  the  present  volume  is  an  excellent  tool,  the  best  available,  for 
teaching  what  we  know,  as  to  the  law  and  theory  of  the  subject;  but  to  the 
coming  volume  we  look  for  new  light  on  both. 

Karl  Nickerson  Llewellyn 

Yale  University  School  of  Law 


The  Problem  of  Proof,  Especially  as  Exemplified  in  Disputed  Document 
Trials. — A  Discussion  of  Various  Phases  of  the  Proof  of  the  Facts  in  a  Court  o* 
Law,  with  Some  General  Comments  on  the  Conduct  of  Trials.  By  Albert  S. 
Osborn.    New  York  and  Albany:  Matthew  Bender  &  Co.,  Inc.    1922.    pp.  xxi,  526. 

While  this  book  deals  with  the  problem  of  proof  primarily  in  disputed  docu- 
ment trials,  it  is  a  book  that  discusses  so  many  of  the  general  problems  of  the 
preparation  and  trial  of  cases  that  it  ought  to  be  read  by  every  lawyer. 

In  the  technical  subject  in  which  the  author  is  a  specialist — proof  of  the 
authenticity  or  forgery  of  questioned  documents — the  book  is  full  of  interest  and 
suggestiveness.  The  vital  point  which  the  author  emphasizes  throughout  his 
treatment  of  this  subject  is  that  the  chief  contribution  which  the  handwriting 
expert  makes  to  the  testimony  in  a  cause  consists  in  the  physical  facts  which 
he  is  able  to  bring  before  the  jury  as  to  the  characteristics  of  the  handwriting  in 
question,  and  that  these  facts  give  to  his  opinion  a  value  which  it  can  never 
possess  if  they  are  excluded.  It  is  his  facts,  and  his  reasoning  from  those 
facts  which  give  to  the  expert's  opinion  all  its  force.  Indeed,  the  most  im- 
portant function  of  such  an  expert  is  that  he  makes  the  jury  see  a  concatenation 
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of    details    which    the    jurors    themselves    for    lack    of    training    would    never    ob- 
serve.    The  author  himself  says: 

"With  expert  testimony  where  only  bare  opinions  are  given,  the  credulity 
of  the  hearer  is  what  is  appealed  to;  if  the  hearer  believes,  then  the  testimony  is 
given  credit.  If,  however,  certain  facts  and  circumstances  are  admitted  or 
proved,  then  the   facts   themselves  are   the   witnesses"    (p.  209). 

Again:  "A  bungling,  overwritten,  traced  signature,  as  well  as  a  coat  with  a 
bullet  hole  in  the  breast,  are  both  known  as  'real'  evidence.  These  are  the 
'silent  circumstances'  that  do  not  commit  perjury.  Though  silent  they  are  often 
eloquent.     To  learn  their  story  is  the  vital  part  of  many  trials  at  law"   (p.  208). 

The  chapter  on  disputed  typewriting  problems  (p.  264)  contains  striking 
illustrations  of  how  apparently  trifling  characteristics  in  a  typewritten  document 
may  prove  that  it  was  a  forgery,  as  by  showing  that  the  particular  type  of 
machine  on  which  it  was  written  did  not  come  into  existence  until  after  the 
alleged  date  of  the  document  itself.  The  author  clearly  shows  in  this  chapter 
the  possibility  of  certainty  of  proof  in  many  cases,  as  to  the  genuineness  of 
typewritten  documents — a  field  where  the  problem  at  first  blush  might  seem 
hopeless   of  solution. 

Excellent  as  is  the  author's  treatment  of  the  technical  problem  of  proof 
relating  to  questioned  documents,  the  greatest  value  of  the  book  lies  in  its 
remarkable  contribution  to  the  subject  of  preparation  of  cases  and  their  trial. 
A  lawyer  who  may  never  have  a  questioned  document  come  before  him  wiU 
yet  reap  a  rich  reward  from  reading  this  book.  The  reason  is  that  the  thorough 
study  of  one  branch  of  the  topic  of  proof  has  led  the  author  to  think  profoundly 
over  the  whole  subject  of  the  preparation  of  testimony  and  the  conduct  of  trials. 
The  late  Walter  Bagehot  has  said  of  a  great  poet,  that  his  works  "could  only 
be  produced  by  a  first-rate  imagination  working  on  a  first-rate  experience."1  He 
adds:  "To  a  great  experience  one  thing  is  essential,  an  experiencing  nature.  It 
is  not  enough  to  have  opportunity,  it  is  essential  to  feel  it."  2  Mr.  Osborn's  book 
is  a  work  of  practical  insight  rather  than  imagination,  but  it  is  the  product  of 
a  first-rate  insight  working  on  a  first-rate  experience.  It  is  rarely  indeed  that 
a  law  book  bears  so  clear  an  impression  of  being  such  a  product.  The  remark- 
able chapters  on  "Cross  Examination,"  "Advocacy"  and  "Persuasion  and  Prac- 
tical Psychology  in  Courts  of  Law,"  are  filled  with  observations  which  need  to  be 
brought  home   to   every  lawyer. 

A  few  instances :  "The  advocate  is  in  duty  bound  to  protect  the  interests  of 
his  client  in  every  proper  way,  but  for  a  fee  he  is  not  called  upon  to  sell  his 
own  soul"  (p.  231).  "Notwithstanding  the  opportunities  for  practice  and  ob- 
servation, cross-examination  is  that  part  of  law  practice  which  is  most  un- 
skillful and  ineffective.  In  too  many  instances  the  attempt  is  made  to  make  up  for 
lack  of  ability  by  violating  common  courtesy  and  by  an  unnatural  emphasis 
which  in  effect  is  little  more  than  an  increase  in  noise"  (p.  152).  "Undue  em- 
phasis on  the  spirit  of  advocacy  leads  an  entirely  conscientious  attorney  to  over- 
load his  case  with  evidence,  to  over-try  it  in  every  way,  and  to  over-emphasize 
everything  that  he  presents  or  discusses.  .  .  .  The  most  trivial  point  is  argued 
with  the  same  intensity  that  is  given  to  the  vital  issue  in  the  case,  and  as  a  result 
nothing   is    emphasized   because   everything   is   emphasized"    (p.   230). 

Of  such  vital  truths  as  these,- said  in  a  vital  way,  the  book  is  full. 

The  author  justly  condemns  the  abuse  of  expert  testimony  that  is  made  by 
hiring  corrupt  experts,  and  he  places  the  blame  for  this  practice  where  it  be- 
longs,— on  the  class  of  lawyers  who  employ  such  experts.  The  author  says  con- 
cerning the  attorney  of  this  type: 

"There  is  no  good  reason  why  he  should  be  condemned  for  hiring  an  ordi- 
al  Bagehot,  Literary  Studies  112  (Everyman's  Library  1900).      2  Ibid.,  p.   113. 
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nary  corrupt  witness  and  should  not  be  criticized  for  deliberately  hiring  a  corrupt 
expert.  ...  A  man  who  knowingly  and  habitually  uses  perjury  is  not  very 
different   from   a  perjurer"    (p.   330). 

It  is  not  often  that  we  can  say  of  a  law  book  that  it  unites  technical  excel- 
lence with  broad  human  interest.  Such  a  book  Mr.  Osborn  has  produced.  He 
has  done  this  because  he  is  a  man  who  combines  in  a  rare  degree  the  powers  of 
observation  and  reflection.  He  is  both  an  observer  and  a  student.  Of  the  im- 
portance  of   the  spirit   of   study,   he   himself   says: 

"One  of  the  greatest  differences  in  workers  in  all  fields  is  the  degree  of  their 
inspiration  by  the  student  spirit,  that  attitude  of  mind  that  makes  practical  life 
a  constant  course  of  study.  The  education  of  men  of  this  latter  class  is  only 
finished  when  life  is  finished"    (p.  232). 

The  author  himself  is  clearly  a  man  of  this  type.  Not  every  man  of  the 
student  spirit,  however,  possesses  the  remarkable  power  of  insight  which  this 
volume  reveals  on  every  page.  The  author  sees  as  well  as  thinks ;  and  it  is 
the  keenness  of  his  vision  which  gives  wisdom  to  his  reflection.  He  is  en- 
dowed with   "an  experiencing  nature." 

In  the  excellent  bibliography  attached  to  his  book,  the  author  makes  this 
remark : 

"Influenced  as  he  is  by  the  conditions  that  surround  him,  the  professional 
man  is  inclined  to  be  a  narrow  man.  The  truth  is  that  in  many  cases  his  general 
mental  development  stops  when  his  practice  begins,  and  of  all  men  he  is  in 
special  need  of  intellectual  stimulus  outside  of  his  narrow  technical  field"  (p. 
492). 

The  wide  range  of  reading  of  the  author  is  revealed  in  the  list  of  books  in 
the  bibliography.  We  believe  that  few  of  these  books — and  some  of  them  are 
famous  volumes — can  be  read  by  the  lawyer  with  a  greater  sense  of  sustained 
interest  and  of  mental  enlargement  than  Mr.  Osborn's  work  on  "The  Problem 
of  Proof." 

Ralph   W.   Gifford 

Columbia  Law  School 


An  Introduction  to  the  Philosophy  of  Law.  By  Roscoe  Pound.  New 
Haven :  Yale  University   Press.     1922.     pp.   307. 

It  is  fortunate  that  the  first  American  book  to  dare  to  put  philosophy  of  law 
in  its  title,  is  written  by  one  who  has  not  only  been  our  foremost  legal  scholar  but 
has  also  had  experience  at  the  bar  and  on  the  bench.  The  prestige  of  the  latter 
is  needed  to  overcome  the  deep  prejudice  of  the  "practically"  minded  against 
any  avowedly  theoretical  treatment  of  the  law.  This  prejudice  is  not  altogether 
baseless.  The  vagaries  of  transcendental  philosophers  have  been  as  inapt  in  the 
law  as  in  the  natural  sciences.  But  bad  metaphysics  cannot  be  avoided  by  ignoring 
philosophy  and  burying  our  heads  in  the  sands  after  the  manner  of  the  ostrich — 
witness  the  ultra  "practical"  lawyers  who  involve  themselves  in  metaphysical 
quagmires  by  speaking  of  mens  rea,  or  the  "meeting  of  minds"  in  contract,  or 
"the  will  of  the  legislator"  in  circumstances  which  no  legislator  could  have  fore- 
seen. These  confusions  are  not  of  merely  intellectual  interest — they  are  decisive 
of  the  way  in  which  the  law  is  to  meet  the  human  needs  which  it  ought  to  serve. 
Thus  the  metaphysical  theories  of  natural  rights  and  free-will  have  led  courts  to 
nullify  legislative  efforts  to  protect  otherwise  helpless  workmen  against  the  eco- 
nomic  oppression   of   company   stores,   payment   in  truck,   etc. 

Because  of  the  need   for  the  recognition  of   the  essentially  practical  character 
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of  legal  philosophy  I  propose  to  pay  more  attenton  to  the  second  half  of  Pound's 
book,  dealing  with  the  great  substantive  branches  of  the  law,  viz.,  liability,  prop- 
erty, and  contract. 

The  chapter  on  Liability  is  in  the  main  devoted  to  the  historical  and  analytic 
motives  of  the  theory  that  the  law  does  and  should  put  liability  only  where  there 
is  fault— a  dogma  which  led  the  New  York  Court  of  Appeals  into  an  unfortunate 
conflict  with  enlightened  public  opinion  in  the  famous  Ives  case.1  Dean  Pound 
has  no  difficulty  in  showing  that  this  dogma  does  not  agree  and  never  has  agreed 
with  all  the  facts  of  our  legal  system,  that  actually  we  hold  men  liable  who  have 
committed  no  fault  whatsoever  and  have  in  fact  used  every  possible  precaution. 
Thus  we  hold  the  master  of  a  ship,  an  inn-keeper,  or  a  common  carrier  absolutely 
liable  for  certain  goods  no  matter  how  much  care  he  has  taken.  In  many  cases 
of  legal  "negligence,"  the  culpability  is  clearly  fictional.  Men  are  "deemed"  or 
"presumed"  to  be  culpable  because  the  law  holds  them  liable,  not  because  they 
are  in  fact,  or  in  any  real  sense  of  the  word,  at  fault.  Hence  those  who  try  to 
maintain  the  consistency  of  the  established  theory  tread  on  the  tail  of  their  own 
argument  (p.  160).  The  notion  of  "fault"  is,  indeed,  ethical  in  its  origin,  and 
comes  into  the  law,  according  to  Pound,  only  in  the  stage  of  equity  or  natural 
law  with  the  metaphysical  idea  of  free-will.  As  a  generalization  it  did  great 
service  in  systematizing  the  law  of  torts,  and  thus  improved  and  humanized  the 
administration  of  justice.  But  it  never  can  altogether  replace  the  older  standard 
of  acting  at  one's  peril  where  others  must  be  protected  from  the  harmful  results 
of  one's  ignorance  and  awkwardness  as  well  as  insufficient  care  and  downright 
aggression.  Dean  Pound  thinks  that  all  the  facts  of  legal  liability  can  be  de- 
duced from  what  he  calls  the  four  postulates  of  civilized  life.  Civilized  man  must 
assume  (1)  that  he  will  not  be  interfered  with  by  willful  aggression,  (2)  that 
others  will  act  with  due  care,  (3)  that  others  will  restrain  potentially  dangerous 
things  or  agencies  in  their  control  or  employ,  and  (4)  that  those  with  whom  he 
deals  in  the  general  course  of  society  will  act  in  good  faith.  From  these  postulates 
follow  not  only  the  law  of  tort  but  also  the  law  of  contracts  and  the  large  num- 
ber of  obligations  that  can  be  viewed  as  either,  or  are  in  fact  neither. 

The  hitherto  current  ethical-metaphysical  theory  of  liability  based  on  fault,  is, 
no  doubt,  inadequate;  and  Dean  Pound's  theory  has  all  the  analogies  of  science 
and  engineering  in  its  favor.  But  I  regret  that  he  has  left  out  of  account  the 
insurance  theory  of  liability,  ;'.  e.,  that  in  the  imperfect  state  of  human  knowledge 
and  capacity  there  are  bound  to  occur  mistakes,  accidents,  and  other  unpreventable 
losses,  and  that  those  losses  should  be  borne  in  the  first  instance  by  the  party  in 
the  better  position  to  insure  against  them.  Thus  with  regard  to  industrial  acci- 
dents the  employer  ts  held  liable  because  he  is  in  a  better  position  to  figure  the 
cost  of  insurance  in  advance  and  add  it  to  the  legitimate  cost  of  production. 
I  venture  to  think  that  without  the  principle  of  insurance,  as  a  method  of  social 
distribution  of  inevitable  losses,  Dean  Pound's  theory  will  be  found  incomplete. 
Moreover  the  insurance  theory  of  liability  is  clearly  supplementary  rather  than 
antithetic  to  an  objective  theory  of  fault.  Where  the  losses  are  in  any  way  avoid- 
able an  objective  standard  of  fault  is  applicable  to  the  extent  that  it  makes  for 
the  utmost  possible  care,  but  where  experience  has  shown  that  no  amount  of 
care  will  eliminate  certain  losses,  the  cost  of  these  necessary  incidents  of  the 
social  process  should  not  be  borne  by  the  accidental  victim. 

In  the  chapter  on  Contract,  Dean  Pound  traces,  with  his  usual  rich  and  varied 
learning,  the  history  of  the  fundamental  ideas  of  contract  both  in  the  civil  and 
in  the  common  law.  He  thus  shows  how  it  comes  about  that  the  civil  law  is 
superior    in    protecting   promises    by    making     specific     performance     rather     than 

*Ives  v.  South  Buffalo  Ry.  (1911)  201  N.  Y.  271,  94  N.  E.  431. 
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money  reparation  the  rule.  On  the  other  hand  he  rejects  the  civil  law  theory 
(  which  has  exerted  so  much  influence  on  the  common  law  through  the  followers  of 
Austin  and  Maine)  that  the  law  gives  effect  only  to  the  free  agreement  of  two 
wills.  The  law  actually  protects  an  objectively  evinced  promise  and  pays  little 
attention  to  subjective  intentions  as  such.  Dean  Pound  rejects  with  equal  em- 
phasis the  equivalent  and  the  bargain  theories  of  contract  and  the  doctrine  of 
consideration  which  they  involve. 

Against  the  doctrine  of  consideration  it  is  urged  that  our  text-books  have  not 
agreed  on  any  formula  for  it,  nor  our  courts  on  any  consistent  scheme  of  what 
it  does  and  what  it  does  not  include.  In  any  case  consideration  need  not  be  real 
and  its  inadequacy  is  always  immaterial.  An  imposing  catalogue  of  situations 
is  given  in  which  our  courts  are  enforcing  promises  that  are  not  bargains  (pp. 
272-273)  or  do  not  involve  even  technical  consideration  (p.  274). 

The  doctrine  of  consideration  has  persisted,  according  to  Pound,  partly 
through  the  too  naive  belief  that  the  common  law  represents  an  eternal  legal  order, 
and  partly  through  the  widespread  belief  that  "talk  is  cheap"  and  not  always  to 
be  taken  at  its  face  value.  This,  however,  should  not  be  pushed  so  far  as  to  inter- 
fere with  the  ordinary  course  of  business  which  depends  on  the  reliability  of 
promises.  At  this  point,  remembering  the  previous  emphasis  on  the  need  of  being 
able  to  rely  on  the  acts  of  others  as  the  basis  of  all  obligation,  the  reader  may 
expect  Dean  Pound's  adherence  to  the  injurious-reliance  theory  of  contracts,  i.  e., 
that  promises  are  enforcible  because  they  have  been  relied  on  by  the  promisee  to 
his  injury.  Actually,  however,  he  expressly  rejects  this  view  without  giving  direct 
reasons.  He  is  intent  on  establishing  a  positive  basis  for  the  law  of  contracts  in 
the  fact  that  expectations  based  on  promises  are  the  very  substance  of  wealth  in 
a  commercial  age,  "that  a  man's  word  in  the  course  of  business  should  be  as  good 
as  his  bond,  and  that  his  fellow  men  must  be  able  to  rely  on  the  one  equally  with 
the  other  if  our  economic  order  is  to   function  efficiently." 

While  the  last  propositon  is  in  general  true,  a  certain  distinction  may  well 
be  added.  It  is  not  true  that  all  business  demands  such  a  standard  with  equal 
urgency.  Contrast  the  case  of  a  stockbroker  with  that  of  a  real-estate  broker. 
The  former  could  do  very  little  business  on  the  floor  of  the  stock-exchange  with- 
out the  strictest  reliance  on  the  spoken  word.  But  if  a  benevolent  jurist  were  to 
offer  real-estate  brokers  a  law  making  every  oral  promise  enforcible,  they  would 
certainly  not  rush  to  accept  it,  perhaps  not  more  than  professional  diplomats. 
The  reason  is  that  most  people  do  not  like  to  be  in  a  position  where  a  hasty  word 
or  one  uttered  in  a  weak  moment  may  involve  very  heavy  obligations.  In  this 
fact,  it  seems  to  me,  we  have  a  psychologic  reason  why  people  generally  want 
the  law  to  bind  promises  only  when  they  are  accompanied  with  some  formality  or 
solemnity. 

The  chapter  on  Property  is  also  in  the  form  of  an  historical  and  analytic 
sketch  of  the  main  theories  which  have  prevailed,  and  Dean  Pound  pertinently 
remarks  that  hitherto  "theories  of  property  .  .  .  have  not  shown  how  to 
build,  but  have  sought  to  satisfy  men  with  what  they  had  built  already."  Philo- 
sophically this  is  expressed  by  saying  that  they  have  taken  the  existing  order  as 
a  picture  of  the  necessary  and  universal.  In  doing  this  they  have  frequently  relied 
on  arguments  which  appeal  more  to  good  will  than  to  facts  and  logic.  Thus 
the  identification  of  private  property  with  liberty  or  personality  generally  pre- 
supposes that  property  consists  of  goods  which  are  objects  of  purely  individual 
<>r  personal  enjoyment.  But  as  modern  property  is  for  the  most  part  in  the  in- 
strumentalities of  production,  the  rights  of  property  are  also  rights  to  limit  the 
liberts  and  personality  of  others  who  are  dependent  on  these  tools  to  be  produc- 
tive.    Juristically,   however,   the  great   argument   against   metaphysical    theories   of 
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absolute  rights  of  property  is  not  merely  that  they  all  import  into  their  premises 
that  which  they  wish  to  prove,  but  that  they  are  futile  in  that  they  fail  to  give  us 
any  light  as  to  what  is  private  property  under  given  circumstances.  Thus  they 
do  not  tell  us,  e.  g.,  when  an  inheritance  tax  is  confiscatory,  nor  even  to  what  extent 
the  right  of  controlling  things  after  one's  death  is  essential  to  private  property. 
The  actual  variations  in  the  power  of  disposing  goods  by  will,  and  the  fact  that  no 
civilized  country  is  without  restrictions  on  the  jus  disponendi,  are  matters  inade- 
quately dealt  with  by  such  absolutistic  theories. 

Dean  Pound's  own  view  is  that  the  law  of  property  is  the  attempt  to  realize  the 
postulate  of  civilized  life  that  men  may  control  "what  they  have  discovered  and 
appropriated  to  their  own  use,  what  they  have  created  by  their  own  labor  and 
what  they  have  acquired  under  the  existing  social  and  economic  order."  With 
regard  to  these  three  sources  of  property  it  may  be  noted  that  they  are  not 
coordinate,  that  while  the  first  two  have  been  emphasized  in  the  history  of  the 
subject,  the  third  is  really  the  most  inclusive  category.  The  right  to  appropriate 
what  one  has  discovered  is  obviously  of  very  limited  application  in  modern  life; 
and  the  right  to  the  full  produce  of  one's  labor  is  practically  meaningless  in  a 
society  where  the  division  of  labor  is  so  complex  that  no  one  is  ever  in  a  position 
to  tell  what  part  of  any  object  or  process  a  single  individual  could  have  produced 
or  invented  by  his  own  unaided  labor.  The  actual  relative  monetary  value  of  the 
different  services  which  enter  into  the  creation  of  any  economic  object  is  obviously 
itself  the  result  of  the  existing  social  economic  order  (including  the  legal  rules 
which  it  employs).  Hence,  Dean  Pound's  postulate  is  simply  the  general  postu- 
late of  legal  order,  that  everyone  should  be  protected  in  the  possession  of  that 
which  he  has  acquired  under  the  existing  legal  rules,  whatever  they  be.  That 
this  is  not  a  mere  tautology  can  be  seen  in  the  large  and  almost  central  role  which 
it  assigns  to  rights  by  prescription.  Prolonged  possession  creates  expectations 
and  it  is  the  essence  of  the  legal  order  of  civilized  society  to  make  reliable 
expectations  possible. 

There  is,  however,  a  serious  misunderstanding  involved  in  the  popular  view 
that  the  law  of  property  merely  protects  what  a  man  has  already  acquired. 
Modern  property  law,  in  fact,  not  only  regulates  conflicting  claims  to  possession 
of  goods  already  in  existence,  but  by  protecting  such  rights  as  that  of  drawing 
interest,  profits,  etc.,  determines  the  future  distribution  of  the  social  product.  The 
right  to  enjoy  individual  possessions  would  be  of  relatively  little  importance  with- 
out the  right  of  acquisition.  The  average  life  period  of  modern  capital  goods,  such 
as  tools,  machines,  ships,  etc.,  is  so  short  that  a  law  which  merely  protected  pos- 
session or  even  the  exploitation  of  existing  goods  would  leave  the  door  open  to 
the  most  radical  transformation  of  society.  We  must  remember  that  while  man- 
kind as  a  whole  acquires  its  goods  by  working  on  external  nature,  individual  man 
in  socialized  industry  acquires  his  goods  mainly  by  social  cooperation,  and  his  share 
is  fixed  not  by  nature  but  by  social  rules.  Hence,  while  the  postulate  of  legality 
indicates  that  it  is  generally  preferable  to  conform  to  the  existing  rules  whatever 
they  are  than  to  take  the  chance  of  the  "waste  and  friction  involved  in  going  to 
any  t)ther  basis,"  it  is  of  course  not  true  that  any  set  of  property  laws  is  as 
good  as  another.  The  choice  between  them  must  involve  political  as  well  as 
social-economic  considerations.  For  property  law  is  not  merely  a  method  of 
protecting  the  "instinct"  of  acquisitiveness  and  the  individual  claims  grounded 
therein,  but  is  also  a  system  of  distributing  power  over  the  means  of  production; 
and  in  the  last  analysis  the  justification  of  any  particular  system  of  distributing 
economic  power  is  whether  such  a  distribution  will  tend  to  further  a  greater 
production  of  that  which  is  deemed  good  for  human  life. 

Dean  Pound's  learning  on  all  related  subjects  is  so  accurate  and  up  to  date 
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that  it  is  surprising  to  see  him  bring  in  the  antiquated  notion  of  an  "instinct  of 
acquisitiveness."  Men's  actual  desires  for  acquisition  and  exclusive  possession  are 
certainly  not  congenital  but  depend  on  all  sorts  of  social  conditions.  The  Es- 
quimos  cannot  understand  the  idea  of  private  property  in  food  which  any  in- 
dividual has  acquired,  and  many  civilized  people  find  it  difficult  to  understand 
the  Indian's  idea  of  private  property  in  his  personal  song.  It  may  be  well  to  note 
in  passing  that  modern  anthropology  also  indicates  that  the  progress  from  col- 
lective to  private  property  is  by  no  means  a  universal  rule,  that  development  in 
the   contrary   direction   also   occurs   frequently. 

In  the  first  three  chapters,  The  Function  of  Legal  Philosophy,  The  End  of  Law, 
and  The  Application  of  Law,  is  stated  explicitly  what  in  the  more  concrete  chap- 
ters is  brought  out  implicitly,  vis.,  that  while  legal  philosophy  involves  us  in  many 
difficulties  in  trying  to  make  the  facts  of  legal  life  fit  in  with  systematic  theories, 
this  search  for  system  is  not  only  unavoidable  for  a  rational  grasp  of  the  sub- 
ject but  indispensable  for  a  human  and  effective  administration  of  justice.  It  helps 
us  to  harmonize  conflicting  rules  and  to  decide  which  of  two  competing  tendencies 
or  analogies  in  the  law  is  to  be  favored  in  new  lines  of  cases.  Even  purely  neg- 
ative criticisms  of  prevailing  doctrines  tend  to  keep  such  doctrines  more  fluid  so 
that  the  law  which  they  help  to  mould  becomes  better  adapted  to  its  human  ends. 

Dean  Pound's  book  is  not  only  a  great  credit  to  American  scholarship,  but 
heartening  to  all  those  who  still  believe  that  human  affairs  need  the  light  of  reason. 

Morris  R.  Cohen* 

College  of  the  City  of  New  York 
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